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This decision disnissés without prejudice Southern
California Edison Company’s (Edison) ”Application and Request for
Ex Parte Relief” seeking the Commission’s approval of the
renegotiated power purchase agreement (Proposed Agreéement) it
signed with The Arbutus Corporation (Arbutus) on May 9, 1989,

Arbutus is a wind park qualifying facility (QF). 1t
executed a power purchase agréément (PPA) with Edison in June of
1983. This nonstandard PPA entitled Arbutus to 8 cent per kilowatt
per hour (kWh) floor payments. Thé difference bétweéen thésé floor
payments and avoided cost, as defined by the agreemént, was
accunulated in a payment tracking account (PTA). Arbutus was to
repay the balance in the PTA when thé balancé exceeded the value of
security it had posted with Edison. The PTA balance is a loan fronm
ratepayers to Arbutus. The QF claims that it cannot repay the PTA
without facing bankruptcy.

The Proposed Agreement would have the efféct of requiring
ratepayérs to forgiveé a debt of over $5 million which Arbutus owes
Edison for payments in eéxcess of avoided cost. $3.2 million of
this sum représénts the difference between floor paynents and
avoided cost, plus interest. The rémainder consists of payments
under the Proposed Agreement which Edison has made to Arbutus since
June of 1988. The PTA debt would be extinguished because the price
due to Arbutus would be recalculated retroactive to the inception
of the PTA. Instead of being éntitled only to posted avoided cost
for 30 years, Arbutus would be entitled to retain payménts equal to
roughly 94% of Interim Standard Offer 4 (ISO 4) prices. Ratépayers
would have paid 8 cents per kWh for all enérgy purchased from
June 29, 1984 through May 31, 1988, they will pay 78% of ISO 4
fixed energy and the 150 4 forecast price for as-available capacity
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from June 1, 1988 to June 1994. Thereafter, energy payménts woulad
be based on avoided cost and capacity payments would be based on

the IS0 4 capacity provisions.
Ratepayers would pay a total of $8.3 million more over the

30-year term of the Proposed Agreement than they would have paiad
under the original contract in present value terms. In exchange
for these financial benefits, which represented $5 million as of
February 1990, Arbutus agreed to reduce its contract nameplate
capacity from 37.5 megawatts (MW) to 27.5 MW.

We find that Edison has not met its burden of proof in
that it has failed to demonstrate with actual financial and
operational data that Arbutus is in need of a renegotiatéd
contract. Nor has Edison made sufficient showing that the Proposed
Agreement will paintain Arbutus’ financial stability for the
remaining term of theé Proposed Agréenént. Demonstration of
Arbutus’ actual financial condition with and without the Proposéd
Agreement is central to our policies on pioneer contract

renegotiation.

II. Background

A. The OF

The Arbutus Corporation is the developér of the Pajuela
peak Wind Park (wind park), the QF in this application. It is
wholly owned by Cormed Inc., which has no holdings or asséts other
than Arbutus. Arbutus was incorporatéd on September 8, 1982. All
equity in Cormed Inc. is owned by three individuals. Arbutus
acquired 4,214 acres of land at Tehachapl Pass, 308 acres of which
have been developed as the wind park. arbutus then sold wind
turbines to investors. Arbutus manages the wind park.

Arbutus executed a PPA with Edison on June 22, 1583 acting
for itself and as managing agent for pérsons investing in wind
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turbines at Arbutus’ wind park (the Original Agreément). Arbutus
testified that execution of a PPA was crucial because wind turbines
were being sold and theéey would soon bé capable of delivering
energy. In fact, deliveries to Edison commenced on August 15,
1983.

Arbutus was representéed by Independent Power Corporation
in its PPA negotiations. Indépéndent Power Corporation was a party
to thé QF-utility-Division of Ratepayer Advocates (DRA)
negotiations that lead to the adoption of ISO 4 on Septembeér 7,
1983. Arbutus’ president testified that the QF signed the Original
Agreement because the partieés believed on the basis of Decision
(D.) 82-12-120 that Arbutus could switch to the final long-run
standard offer when it becamé available.

Edison suggestéd that Arbutus was driven by the econonmic
advantage providéd by tax credits to exeéecuté a PPA when it dia,?!
The potential tax credits weré described and projécted for 11 years
in Arbutus’ 1983 offering circular. Arbutus’ counsel verified in
the circular that a typical investor was more likely than not to
realize an investment tax credit, federal energy credit,2 and the

1 *(A)ny ’ploneer' QF that was lnterested in getting into the
1ndustry wanted their prO)ects on-line prior to thé end of any
given year in ordér to qualify for that year’s tax benefits.
COnsequently, éven though Arbutus may have beén awarée of the ISO 4
negotiations, it was 1mperat1Ve that they negotlate a nonstandard
agreément during the samé time frame bécause of uncertalnty of
ISO 4 beéing approved for usé in time to get a projeéect on-line by
year-end 1983.” (Ex. 2, Gallagher, p. 6.)

2 Prospective invéstors were told of an ”enérgy pércéntage” tax
credit équal to 15% of the cost of wind énérgy property 1n addlt1on
to the 10% investmént tax credlt. Only propérty placéd in sérvice
by Decémber 31, 1985 was eligible for the energy percentage.
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statée energy credit3 totaling $66,250 on a purchasé price of
$132,500 during 1983. " The portion of the credit in excess of the
current year’s net tax could be carriéd over to succeeding years.
The circular also described a depreciation tax bénefit comméncing
in the year of purchase. The circular shows a cumulative decrease
in federal income taxes of $85,125 during the years 1983 through
1990 and a decréase in state income taxes of $42,743, assuming an
initial investment of $32,500, financing at 14% of the balance of
$100,000 over ten yeéars, and taxation of the investor at the
maximum rate.

The offering circular included a form of promissory noteé
and a purchasé agreement. With the proceeds of the offering,
Arbutus was to purchase a wind turbine for resale to the investor,
install it on thé site, and connéct it to the Edison power grid.
B. Thé Original Power Purchasé Agreéement

The Original Agreément was signed two and a half nonths
before ISO 4 became available, QFs which had executed théir PPAs
before ISO 4 was authorized and weré generating as of January 28,
1987 were described as “pionéer QFs” in D.87-01-049 (23 CPUC 24
499, petition of Indepéndent Energy Producers to modify D.83-09-054
to allow pioneérs to switch to ISO 4, denied). Since Arbutus
signed its PPA just two and a half months beforée the authorization
of ISO 4 and commenced deliveriés on August 15, 1983, Arbutus falls
into the ”pioneer” catégory of QFs.

The central féature of this nonstandard contract was the
8 cent/kWh floor payment. Edison would pay Arbutus this combined

3 Arbutus advised prospective investors that cCalifornia allowed
a tax credit equal to 25% of the cost of a wind-driven éleéctric
génération systém installed by Decéember 31, 1983. Thé tax credit
would be available in the year the system was installed so long as
the taxpayer had placed funds for the purchasé of a solar energy
systen in an éscrow account by Decémber 31, 1983.
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energy-capacity price for deliveriés. The differéence between the
8 cent payments and payments calculated at Edison’s posted avoided
cost for énérgy and $127/kW-yr for capacity, subject to a hurdle
factor,4 would be accunulated in an intereést-bearing PTA.

The balance in the PTA would bé capped at the lowest of
(a) the product of $300 times the number of kW of installed
capacity, currently $6,600,000, (b) $8,000,000, or (c) the amount
of sécurity provided by Arbutus to secure reéepayment of thé PTA to
Edison.

The agreement also required Arbutus to procure a
perfornance bond, letter of credit, or other security satisfactory
to Edison in its solé discretion as security for Arbutus’ repayméent
obligations under the terms and conditions of the PTA. This
security was to be provided to Edison no later than the date of
firm opération and was to be maintained in an amount equal to the
maximum balance so long as thére was a balance in the PTA. Under
the contract, if Arbutus did not obtain the bond or other form of
security, the 8 ceént/kWh payment would not have beén made.

Instead, Edison would have paid Arbutus 95% of Edison’s avoided
cost of energy and capacity, subject to the capacity hurdle factor.

If the security was insufficient to cover the growing
balance in the PTA, Edison’s payments to Arbutus would consist of
the lower of either: (1) Edison’s avoided cost of capacity ang
energy léss intérést accrued in the PTA for that month, or (2) a
percentage of Edison’s actual avoided cost. If theré weré a
balance in the PTA as of January 1, 1993, payments would be reduced
to the lower of either 80% of Edison'’s posted avoided cost or

4 $127/kW-yr was theé price for firm capacity deliveriés. Thus,
if during any month Arbutus did not ma1nta1n a capa01ty factor of
at least 51% for any timé-of-use period, Edison’s av01ded cost of
capacity was reduced by 50% for purposeés of calculating the PTA
balance and the capacity payments for that périod.
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8 cents/kWh. The entire PTA balancé must be repaid no later than
December 31, 1995,
1. Operation of the Wind Park

With the PPA in place, Arbutus carriéd on its sale of
wind turbines., By June of 1984 Arbutus had sold 113 Wind Tech
machines to investors; by the énd of 1984, Arbutus had sold 115
Bonus wind machinés: at the end of 1985, 356 wind turbinés had beén
installed. Arbutus thén owned 22 of them. All tolled, about 500
individuals had invested in thé wind farm, but only 25 of those who
had invested by 1985 are still turbine owners.

Despitée the genéral optimism over alternative energy
resources that prévailed when Arbutus comménced opérations, some of
the wind turbines suffered technical probléms. Fourtéen wind
turbines manufactured by Danish Wind Technology were sold by
Arbutus and installed at the wind park. Howeéver, these did not
perform as expected so thée financing institution has refused to pay
the wind turbine manufacturer.

There was a lawsuit betwéen Arbutus, the Wind Tech
turbine owners, and a major insurance carrier over liability for
the nonoperation of thée Wind Tech turbines. As the result of
settlement, Arbutus now owns 107 Wind Techs.? These represent a
total of 8 HW of nameplate capacity, but thé machines are
inoperative. Theé court ruled them to be a total constructive loss
having no value, they never have worked, and they will require
extensive retrofitting in order to bécome productivé. Theée Bonus
machines, on the other hand, have operated reéliably.

5 The 1nsurance carr1ers settled aftér a court ruleéed that the
1nsurance policies did provide covérage for thé nonoperation of the
machlnes. A total of $15 million will be paid by the insurance
companlés. As part of thé settlement, Arbutus, which held a
securlty intérest in the machlnes, rece1ved titlé. 1In exchange,
each Wind Tech owner was paid $90,000:. Arbutus itself retainéd

$2 million from the settlement.
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The maximum nanmeplate rating of the wind turbine
generating facilities coveéred by the Agreement was 37,5 MW. Only
22 MW of generating capacity has been installed. Currently, the
wind park produces a maXimum 16 MW of electricity. Edison,
Arbutus, and DRA stipulated that the industry averagé capacity
factor for a largé wind park is 20 to 25%. Arbutus’ operative
machines have a historical capacity factor of about 20%.

The oifering circular states that investors are liable
for all costs incurred by Arbutus in the operation of the wind
park. Arbutus retains 11% of each investor’s net energy and
capacity payménts for rental of an éasemént for the wind turbine,
maintenanceé of the wind turbines, and accounting and bookkeeping

services.,
2. The Issué of Adeéequate Seécurity
Arbutus began deliveriés to Edison on August 15, 1983,
but réceived only 95% of published avoided cost for energy and
capacity because it had not posted a bond as security for the PTA.

Arbutus has never provided a cash form of security, such as a bond
or letter of credit, to Edison. On Juné 15, 1984, Arbutus provided
a deed of trust in the amount of $460,000 on the real property on
which the wind park was situated. Edison began paying 8 cénts/kWh
for energy-capacity for deliveriés on June 29, 1984,

By Deéecembéer 30, 1985 thé PTA balance had reached
$420,471, so Edison requestéd Arbutus to provide additional
security. Arbutus did not do so.

In April of 1986, Edison realized that the amount of
recorded liens on the property exceeded the appraised market value
of the real éstate, so that the deed of trust was worthleéess as
security for the PTA balance. Edison informed Arbutus that the
$460,000 deed of trust was not sufficient to cover the PTA. Edison
advised Arbutus April 10, 1986 that it was déferring payment of the
8 cent/kWh payment until Arbutus submittéd the proper security.
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In May of 1986, Edison agreed to accept a security
interest in the wind park land for an additional $800,000 as
security for thé PTA. By October of 1986 the PTA balance had
reached a million dollars. Since Edison’s avoided cost was
déclining and Arbutus’ security was limited, the parties then
agreed to work out a proposal to aménd thé Original Agreeément.

At Arbutus’ reéquest, Edison agreed to reducé the floor
paynment to 6 cents/kWh, to keep the PTA balance from growing as
rapidly as it had, beginning in September 1986 until the issue of
the adequacy of security was resolved. In May of 1987 Edison
suggested that Arbutus investigate the possibility of an insurance
company bonding the PTA. At the énd of May 1987, Arbutus provided
Edison with another deed of trust on thé property in thé amcunt of
$1,500,000 and the PTA limit was increased to $3,000,000. at
Arbutus’ regquest at thé énd of May 1987, Edison récalculateg all
payments made at the 6 cent rate and paid Arbutus the difference
between the 6 cent and 8 cent rates, a total of $294,891. 1In June
of 1987 Arbutus informed Edison that it could not acquire a bond.
In the meantime, Edison had been paying Arbutus the floor pricé and
the PTA account had accrued $1.9 million.

3. Renegotiation of thé Original Agreemént

Negotiations over thé valué of security continued. In
June of 1987, Arbutus suggested that Edison accépt theé wind
turbines as security for the PTA. Edison replied that it would do
so only as part of a package wherein Arbutus would pay interest on
the PTA on a monthly basis and the fixed payments would beé réduced,
vhich Arbutus would not accept.6

In June of 1988, Arbutus asserted that it was éntitled to
an IS0 4. Edison rejected this claim; Arbutus threaténed to file a

6 We find that Edison’s decision to reject thé wind turbinés as
security was prudent.
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complaint with the CPUC. The parties then met for three days and,
based on Arbutus’ estimated operating cost per kWh, deéeveloped
econonic assumptions that would form the basis for a renegotiated
PPA. The renegotiated PPA was éxecuted on May 9, 1989. Since June
1988, Edison has paid Arbutus based on thé proposed settleéement
agreement because Edison believed Arbutus was having financial
difficulties.

As of June 30, 1988, the PTA balance stood at $3,233,236.
In September 1988, Edison receivéd an "open-ended deed of trust
dated August 5, 1988" from Arbutus ”as additional security for theée
PTA until therée is a ruling by thé CPUC on the Application”. As of
February 1990, the amount owned ratepayers under the Original
Agreément was over $5 million.

As the agent for the wind turbine inveéestors, Arbutus
received payménts for deliveries of énérgy from Edison and
distributed them to thé investors. The PTA balance continued to
grow while the parties wrestled with the adequacy of security.
Despite this mounting liability, Arbutus did not éstablish any cash
reserve from which the PTA can bé repaid.

C. The Proposed Agreement )

The Proposed Agréement extinguishes thé PTA and
substitutes a néew payment structureée éffective retroactively to the
date floor payments were first madé. Since the proposed énergy and
capacity prices are higher than thosé contained in the Original
Agreenent, the amount Arbutus owes to Edison is éxtinguished. In
effect, $5 million owing to Edison is ”“forgiven”. Edison
characterizes thé differéence between thé 8 céent/kwWh payménts
received by Arbutus from June 29, 1984 through May 31, 1988 and the
lower payments to which Arbutus is entitled undeér thé Proposed
Agreement as ”"overpayménts*. The amount of overpayments totals
$710,000. Edison has begun collécting $710,000, plus interest, by
withholding an amount from Arbutus’ monthly check as of June 1,
1988 and will continue to do so through 1991.
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The Proposed Agreement has a ten-year fixed price period,
beginning on June 29, 1984,

As to energy payments, during the first four years,
Arbutus would receive the IS0 4 price; during the next six years,
energy prices would be fixed at 78% of IS0 4 prices. Beéginning in
1994, Arbutus would be paid posted avoided cost of energy for 6-1/2
years; for the last 13-1/2 years of the contract period, energy
payments will be 90% of Edison’s posted avoided cost of énergy.

As for capacity payments, the capacity price for the
first ten years is equal to the ISO 4 forécast of as-available
capacity price (not subjeéct to any hurdle factor). For the 20
years beginning on June 29, 1994, thé capacity pricé would be equal
to the greater of (a) the 1994 ISO 4 foreécast of as-available
capacity price, or (b) Edison’s posted price of as-available
capacity.

In addition, the term of the Proposed Agréément exceéds
the term of the Original Agreement by ten months and the contract
nameplate capacity is réduced from 37.5 MW to 27.5 MW.

1. REvidence in Support of Proposed Agreemént

The only document produced at the hearing as thé basis of
the Proposed Agreeméent was Arbutus’ estimate of operation and
maintenance (0&M) expense for a typical wind turbine at theée wind
park. Essentially, these parties state that assuming output of
6,500 kwh per month,7 the fixed cost of operation for each wind

7 Arbutus’ président testified that a lower-than-averagée number
was chosen to determiné the cost per kWh to énsuré that révenues
would be sufficient to cover theé operating costs of the léss
productive wind turbines. He stateéd that if the averagé number
weré uséd, and révenués did not cover operating costs, Arbutus
would havé to turn thé machine off bécausé it is doubtful that
ownérs would agreé to subsidize it.
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turbine was 6.8 cents/KWh or $444 pér month in 1988.% The DRA
suggested that Arbutus’ cost should be compared with the California
Energy Commission’s estimate of the cost to operate a utility-scale
wind farm. This fiqure, 1.2 cents/kWh, was not proposéd as the
basis for pricing payments to Arbutus, but as a “benchmark”.

Edison and Arbutus staté that given the cash flows that
Arbutus would experience under the terms of the Original Agreement,
the QF would not beée able to continue éperations and would
inevitably file for bankruptcy. -Arbutus éstimates that under the
Original Agréement, monthly payments from Edison would total about
$80,000. The interest dué on thé PTA would total $50,000. The
difference is not sufficiént to continue operation of the wind
park, and Arbutus would declare bankruptcy, according to the
applicant.

Operation is similarly unéconomical for individual
investors, according to Arbutus. It states that the wind turbine
owners wére entitled to avoided costs of only 3.1 cents/kWh for
deliveries during 1988. Based on 6,500 kWh per month of
production, gross income was $207. Thé monthly ownership and
maintenance éxpense charged by Arbutus was $444. Given the monthly
difference of $237, Arbutus would cease operations and go bankrupt,
clain Edison and Arbutus.

The foregoing incomé and expense figures relate only to
the availability of cash energy payments from Edison to offset the

8 (See Ex. 2, Attachment 6, "Estimated Operating Cost pér Kwh”).
The O0&M expénsé was the average expense incurred for a pool of 90
Bonus wind turbines. Arbutus provided these numbers to Edison.
Thesé numbers formed thé basis of three days’ intense negotiations
between Edison and Arbutus. Both parties testified that othér
figurés weré con51dered and tested through spreadsheets. No other
assumptlons or written material was introduced at the evxdentlary

hearing, however.
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estimated O&N expénse for each wind turbine. No monthly or annual
incomée and expense statements weré providéd for a typical wind
turbine. No balance sheet was provided for the typical owner of a
" wind turbine, even though Arbutus téstified that repayment of the
PTA balance was the obligation of the invéstors.

The renegotiation was intended to avert Arbutus’
bankruptcy, but the applicants did not introduce evidence of
Arbutus’ financial position. The only evidence was présented by
DRA, which submitted consolidated balance sheets for Arbutus and
its subsidiary, Arbutus Energy Corporation, which is charged with
the operation and mainténanceé of the wind park, as of August 31,
1988, March 31, 1989, and August 31, 1989. The stateéeménts of
assets and shareholder équity and liabilities contained on those
balancé sheets do not déscribe Arbutus’ monthly income and
expenseés.

Arbutus required its investors to exeécute security
agreéements in its favor to secure the invéestors’ payment of O&M

expenses to Arbutus. Arbutus did not explain why execution on its
security would not provide it with the réesourcés necessary to carry

on its operations.

Arbutus and Edison maintain that the payments undeér the
Proposed Agreement will énsure Arbutus’ viability. The energy
payment drops after the fixed priceée period so that Arbutus projects
an annual loss in 1994, 1995, and 1996. While estimated cumulative
income is positive in all years starting in 1989, no méchanisn is
provided to eéensure that adequaté reserveées will cover those years in
which losses are expected. Under thée Proposed Agreement, estimated
cunulative income from years 1989 through 1993 exceéds estimated
cunulative losses from yéars 1994 through 1996 by only $154.95 per
wind turbine. '

2. Comparison of Payment Streéams

At the hearing, Edison introducéd thé préséent values of

payments under different scenarios: (a) an ISO 4 with energy and
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capacity prices forecasted in 1983, (b) an ISO 4 using forecasts of
as-available energy prices as estimated in 1988, (c) a contract
assuning $127/kW-yr for capacity at 100% capacity factor and the
original energy payment terms, and (d) the Proposed Agréement.
Edison assesses the ratepayér impact as the differencé between

(a) projections of actual avoided costs for energy based on
forecasts made in 1988, and (b) $127/kW-yr for capacity and the
costs under the Proposed Agréeement.

DRA introduced the present value of payments under the
original Agréenent reflécting the capacity hurdle factor and
Arbutus’ stipulated historic capacity factor, but without weighting
capacity payments for time of delivery as provided for under the
original Agreemént. Other than to establish the assumptions
underlying the present values, no party seriously challenged these
numbers.

The présent value of payménts expressed in 1988 dollars
is $25.4 million undér the Proposed Agreement. It appears that
payménts total approximately $17.8 pillion under the Original
Agreement. $17.8 million is the average of Edison’s figure, $18.9
million, and DRA’s figure, $16.7 million. MNeither party’s figure
is completely corréct because Edison’s number assumed a 100%
capacity factor, and DRA's figure, which factors in the hours of
delivery, did not recognize the significant price differential
drivéen by the time of delivery. Thé adopted number is consistent
with Edison’s calculation that capacity paymeéents to Arbutus were
approximately $69/kW-yr undér the original Agréemént. Edison’s
witness testified that the $710,000 of "overpayments” was not
included in the $25.4 million. Thus, the total cost of purchases
under the Proposed Agréément is $26.1 million. The cost of the
Proposed Agreement exceeds the cost of the Original Agreement by

$8.3 million in présent value terms.
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IIX. Positions of the Parties

A. Edison
Edison states that the Proposed Agreemént is reasonable

and prudent because the Commission has indicated that pioneer (@Fs
in need should be helped, the level of proposed energy payments
will enable Arbutus to remain in business, and Arbutus is clearly a
pioneer.

Edison arques that ISO 4 is the appropriate benchmark for
judging the reasonableness of a renégotiated pioneer QF contract
and that it has struck a balance between ISO 4 and actual avoided
cost prices. According to Edison, the comnission has récognized
that payments near or abové IS0 4 lévels might be required for the
financial viability of pioneer QFs, and that theoretically,
ratepayers could be made indifférent to those payments by receiving
significant discounts below avoided cost in later contract years.
Since the present value of estimated payments under the Proposed

Agreement is about 94% of estimated payments under an 1SO 4
contract and they are sufficient to allow Arbutus to remain in
business, the Proposed Agréement is reasonable, according to

Edison.
- gdison claims that Arbutus’ O&M costs indicate that

Arbutus would not survive if the Original Agreement was not
renegotiated. Edison believes that it reasonably negotiated with
Arbutus and relied on data provided by Arbutus becausé Arbutus is
legally responsible for the obligations of the Original Agreement
by virtue of its rolé as managing agent for the wind park
investors.

Edison states that there is a minimal overall ratepayer
impact of $6.4 million over what it would cost Edison to replace
the énergy and capacity if Arbutus ceéased to operate. However,
Edison believes that its ratepayers would bé in a moré sécure
position undéer the Proposed Agreement.
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Edison claims that the Proposed Agréément représents a
fair settlemént of the disputes bétween Arbutus and Edison. The
first dispute involves thé adequacy of security for thée PTA,
specifically, the issué of whether Edison should have accepted the
wind turbines or project equipment as security. The second
dispute, whether Arbutus is eéntitled to switch to IS0 4, arose
shortly after the comnission authorized ISO 4 for QF purchases,
The utility’s objective in renégotiating the Original Agreémént was
to strike a balance betwéeen payménts based on avoided cost and

ISO 4.

9

Edison points out that settlements are favored by the
Comnission, and theée dispute bétweéen Arbutus and Edison could have
réached the Commission in threéée different forums: (1) Edison’s
ECAC proceeding, whén Edison would be régquired to prove the
reasonableness of its Agreéménts, (2) a complaint proceeding, and
(3) a settlement proposal. Edison believés it has chosen thé most
reasonablé course of action and seeks Commission approval of the
settlement terms.

B. Arbutus
The QF arqgues that, "Renegotiated agreeménts reéached as a

result of arms-length bargaining undertaken pursuant to Commission
orders and policies should be givén a presunption of
reasonableness.”

Arbutus maintains that it would be driven out of business
if the terms of the Original Agréement were enforced. In that

9 Edison advisés that Arbutus claims that shortly aftér IS0 4
was approved, Arbutus calléd Edison and requested that the Original
Agreement be switched to thé ISO 4 Powér Purchase Contract. Edison
has no record of this téléphoné call. Edison stateés that pursuant
to the Commission’s direction, if it had réceived such a call, it
would have réjectéd Arbutus’ request.
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case, not only would Arbutus’ revenueées be reduced, thé PTA balance

would go unpaid.
Arbutus characterizes the PTA as a safeguard against

project abandonment, not as a device to “guarantee” avoided costs
or to drive QFs out of business in the event that avoided costs
declined. The QF argues that enforcement of the Original Agreemént
would have the effect of compelling Arbutus to guarantee the
escalation of avoided cost forecasted in 1982-83, since Arbutus’
financial ability to répay the PTA under the terms of the Original
Agreement depends on avoided cost exceeding Arbutus’ break-even
level. According to Arbutus, sincé no othér QF has béen forced to
guarantee avoided costs, denial of thé Proposéd Agreemént would be
unfair and discriminatory to Arbutus, as well as a repudiation of
the decisions regarding pioneer relief.

Arbutus speculates that Edison’s reéliance on a PTA to
pérmit Arbutus to take advantage of a floor payment structuré might
have created additional risks to ratepayers, “because of the
threaténed bankruptcy of Arbutus and the potential remedies
available to Arbutus in Bankruptcy Court”. Arbutus postulates that
a bankruptcy court may require Edison to continue the 8 ceént
payment or paymenté under ISO 4 and compel Edison to accépt the
entire wind park, in which about $45 million has been invested, as
security for a PTA. The PTA balance would grow to $8 million, the
highest of the amounts allowed under the Original Agreement, or
even up to the value of the security, at theé discretion of the
Bankruptcy Court, states Arbutus.

C. DRA
DRA argues that Arbutus .is not entitled to special

financial assistance because equitable factors preclude it from
being tréatéd as a pioneer. Arbutus négotiated its contract at the
same time ISO 4 was being drafteéed. Arbutus did not propose to
generate électricity at a time when thé utilitiés’ own central
station capacity was in doubt. These differénces in timing mean
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that Arbutus should not be granted the consideration due pioneer
QFs, states DRA. Further, DRA naintains that éven if Arbutus was a
pioneer, it would not be entitled to an ISO 4 contract. Because
the Proposed Agreement is but a 6% discount from ISO 4, the
proposal of Edison and Arbutus is inconsistent with Commission
policy on contract switching, according to DRA.

The new contract does not conform to the principles
applied in D.87-08-047, the commission-designated preécedent for
pioneer QF renegotiations, claims DRA. DRA asserts that theré is
no evidence of a balancing of risks and benefits betweén Arbutus
and ratepayers in the proposed contract; there is no curtailment
provision or any other provision to provide economic and
operational benefits to the ratepayér.- DRA maintains that Edison’s
wind turbine pro forma and Arbutus’ spréadsheets showing a pro
forma monthly income analysis for a typical wind turbine under the
original versus neéw contract do not constitute the econonic
analysis needed to justify payments under the Proposed Agreéement.
Edison and Arbutus appear simply to be asking the Ccommission to
bail out the threé owners of Arbutus who claim financial distress
and to rescue Edison from its imprudent agreement, according to
DRA. ’

DRA challenges Edison’s prudencé in negotiating both the
original contract and the new contract. DRA argues that in signing
the Original Agreement, Edison should not have relied on a
projeéection of avoided costs at véry high levels beyond the year
2000 because even in 1983, oil prices had begun to decliné. DRA
charges Edison with failing to reasonably anticipate the
possibility that Arbutus would be unable to reimburse Edison for
the PTA, since it was not protected by a performance bond, and the
utility continued to accommodate the QF by accepting deéds of trust
for increasing amounts as the PTA balance grew.

Relying on its estimate of payment stréams undér the
original Agreement, DRA states that approval of the Proposed
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Agreement will increase ratépayer costs by $9.3 million without any

service or economic benefits.
In summary, DRA argues that the rénegotiated agreement is

unreasonable and contrary to commission policy: that Edison and
Arbutus have failed to show that the financial distress of Arbutus
is the result of anything other than management error, both in
negotiating the original contract and in developing the wind park.

IV. Discussion

Edison has asked the Commission to approve a nonstandard
contract between itself and Arbutus that would replace the existing
agreement between the contracting parties. In examining this
application, we are pindful of thée events which led to the
renegotiation of the original PPA. In particular, we réecognize
that Edison and Arbutus dispute whéther or not Arbutus is entitled
to switch to an ISO 4, and that negotiations stemning from this
dispute were conducted with awareness of our policies on pioneer
contract renegotiation.

We note that our pioneer policiés were developed, in
part, in D.87-01-049, wherein we rejected Independent Energy
Producers’ petition to allow contract switching for all pioneéers.
In that decision, we determined that renegotiation of pionéér
contracts would be allowed on a case-by-case basis. Furtheérmore,
in our approval of two pioneer renegotiated contracts in D.87-08-
047 and in our report to the Legislature pursuant to Senate Bill
2476 we developed the policy of basing the rénegotiated contract
terms on the QF’s actual need as demonstrated by operating and
capital cost data.

In this decision we addréss the basic gquestion of whether
or not the Proposed Agreement is reasonable, and in doing so we ask
if the renegotiated contract is tailored to the QF’s firancial

- 19 -
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need. The Increased costs to be borne by ratepayers under the
Proposed Agreement are also considered.
A. Is the Proposed Agreement Reasonable?

The Proposed Agreement represents an acconmodation
between Edison and Arbutus. We have concluded that Arbutus is a
pioneer QF.IO

several of our decisions and our SB 2476 report to the
Legislaturé have focused on pioneer QFs. When considering the
petition of Independent Energy Producers (IEP) to make 1SO 4
available to pioneer QFs, the comnission held, "The potential for
significant overpayments is, in our view, sufficient reason to deny
1EP’s requeést that pioneers be allowed to switch to interim
Standard Offer 4 contracts.” (23 CPUC 2d 502.) Lacking a niddle
ground bétween outright denial of 1EP’s petition and the grant of
SO 4 to all pionéers, the Commission stressed, 7the potential of
negotiated settlements to tailor relief more appropriately to the
needs of specific projects is one of the reasons we prefer seeking

negotiated agreements.” (ibid.)

In D.87-08-047, the Commission émphasized the neéed for
actual cost data and cash flow analyses to assure that the risks
and benefits between OFs and ratepayers are balanced. The
comnission noted that the pioneers had “opened their books to the
utility, which made it possible to design solutions that sustained
those projects without exposing ratepayers to undue risk.” The

10 As a pioneer, Arbutus is not directly subject to the criteria
set out in the Commission’s "QF Guideélines” (p.88-10-032, 29 CPUC
2d 415). Whétheér a bona fide disputé between the QF and the

utility exists and whéther or not the QF is #viable” are guestions
that need not be addressed here. :
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QF’s disclosure of its financial data led to our approval of the
renegotiated pioneer contracts in that precedent-setting case.
1. Relief Tallored to the QOF’s Financial Need

Two cruclial eléments of any renegotiation of a pioneer
PPA are that (1) the pioneer is in financial distress, and (2) the
econonic terms of the renegotiated agreement eéexpressly reet the
financial needs of theé plioneer and will enable it to continue its
contribution to the utility systen.

a. Is the OF in Financial Distress?

Arbutus claimed that its financial viability was at
issue, stating that unless the renegotiated agreement is approved,
it would facé bankruptcy. Arbutus claims that it would receive
roughly $80,000 per month under the existing contract (posted
avoided cost prices) and that the interest payments on the PTA
alone equal $50,000. The remaining income would not allow Arbutus
to continue operations, and the company would file for bankruptcy.

Before we accept Arbutus’ claim of financial
distress, it is important to consider the larger financial picture.
Arbutus is not the entire QF. It is only the rmanaging agent for
the individual turbine owners, of whom thére are currently 25. We
must look to the principals who own the 356 wind turbines to
determine whether continued operation of thé wind park under the
Ooriginal Agréement is possiblé. Weé have noted that no financial
information concerning the turbine owners was introduced. Arbutus
has not shown that the payment stream undér the PPA is thé only
resource available to either Arbutus or the individual turbine
owners to meet their repayment obligations and operating expénses.

No pro forma of expeénses and income for the entire
wind park operation was provided by Arbutus. The only evidence
concerning Arbutus’ expenses consisted of excérpts of a ‘
»Cconsolidated Statemént of Opérations” dated August 1988 and
March 31, 1989, introduced in evidence by DRA. Arbutus provided no
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explanation of how its net income would bé insufficient to meet

expenses,
The only evidence introduced by theée applicant in

support of thé payment stream under the Proposed Agreémeént is a
fwind turbine pro forma®. This document itemizés the monthly cost
of operating a wind turbine incurred by individual investors.

All of the costs, except for the Edison interconnect and property
taxes, are determined by Arbutus and must be paid to Arbutus
pursuant to the terms of the offéring circular. Although Arbutus
testified that the individual owners are résponsible for the PTA
and thus put at issue the ability of the owners to operate under
the original contract, the overall financial circumstances of theé
individual invéstors weré not a factor in negotiating the Proposed
Agreenment.

The application asserts that the Proposed Agréenént
is needed to enablée Arbutus to continue its operations, but the
basis of the Proposed Agreement is the statement of expenses
incurred by the individual wind turbine owners. The éXpénsé
categories shown for each turbine differ from those shown for
Arbutus.l! Neither Edison nor Arbutus attempted to réconcile the
éxpenses which the Proposed Agreement was designed to recover with
the costs incurréd by Arbutus on behalf of the turbiné owners. We
are concerned that because of its role as wind park déeveloper,
Arbutus may have incurred obligations not rélated to the physical

11 Investor’s eéxpenses aret ma1ntenance, common area cost,
insurance, Arbutus utility fee, SCE interconnect, property taxes,

easement fee, and accounting fee.

Arbutus' expenses vary, depénding on the perlod for which data
was prov1ded. At tlmes, Arbutus’ éxpensés havé includeéd
construction salariés, common aréa expeénses, wlndmlll repalrs,
se111ng expénses, and general and admlnlstratlve expénses, as well
as interest expense, penaltiés, and corporateée income taxes.
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operation of thé park. Having no other source of income, Arbutus
must collect those expenses through charges to wind turbines in
order to remain a viable business. However, there is no réliable
evidence of how the réenegotiated agreement will guarantee Arbutus!
viability because Arbutus never provided its audited financial
statements to thé DRA or on the record.

We conclude that Edison has failed to show with
actual financial and operational data that QF operations as a whole

are in financial distress.
b. Does Agreement Meét the QOF’s Needs?

One of the reasons this Commission favors
renegotiations with financially troubled pioneer QFs is that a
revised contract may assure the probability of the pionéer’s
continued contribution to the utility resource mix. Theé Proposeéd
Agreement provides no such assurance. Theré is no assurance that
the individual turbine owner has any incentive to operate the wind
turbine pursuant to the Proposed Agreement, particularly since net
losses are anticipated for certain years under the Proposed
Agreenent.

Arbutus states that it chosé a lower forecast of
output on which to basé monthly fixed costs per kWh because
otherwise operation of the turbine would not be attractive to an
owner of a lower-producing machine; the owner would décide to shut
the turbine down. This points out the difference in net income
that can be éxperienced by thé owners of the 356 wind turbines at
the wind park. In somé cases, the operating cost per kWh embedded
in the contract price may not bé sufficient to ensure the
production of energy. In othérs, the cost assumption may exceed
what is necessary for the individual turbine owner. Theré is no
way of knowing, since the turbine owners did not open theéir books
to the utility during negotiations. Moreover, Arbutus has no
authority to réquire owners to continue opérations if payments do
not meet their expectations.
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Even under the Proposed Agreéement, the turbine owners
are expected to incur net losses in certain years. Although -
earnings are positivée on a cumulative basis, there is no reason to
believe that investors would continué to operate the wind turbines
at a loss for three consecutive years. We note that Arbutus has
not provided any mechanism for assuring the investors of a positive
cash flow through that period.

Edison and Arbutus stress that the wind turbine pro forma
was not the only information the parties consideréd during their
three-day negotiating session that produced the Proposed Agreemeént.
Nonetheless, it is the only document produced on thé record which
the parties state formed the basis of the Proposed Agreémeént.
Arbutus and Edison claim that many scenarios weré evaluated, but
they havée not shown how thé Propcsed Agréemént was derived from the
pro forma figures. Edison has not carried its burden of coning
forward with evidence to show how the renegotiated contract meets
the QF’s financial needs.

2. -Increased Cost to Ratepayers

Edison asserts that the Proposeéed Agreement is the
equivalent of the Original Agréement because the Original Agreéement
is 94.3% of the ISO 4§ forecast of energy and capacity in 1983, and
the Proposed Agreément is 93.7% of the 1988 forecast of ISO 4
payments for energy and capacity. As explained above, comparison
of the Proposed Agréement with ISO 4 is not the test of
reasonabléness for a pioneer contract. We will usé présent value
analysis to ascertain the differénce between the two agreements in
terms of cost to ratepayers as we did in D.87-08-047.

Edison calculates a négative presént value of $6.4
million under the Proposed Agreement. Edison compares thé payment
streams under thé renegotiated contract with the cost of
replacement enérgy based on today’s forécasts, thus ignoring the
ratepayer’s benefit of thé bargain under the existing PPA. DRA
believes the Proposed Agreement represents a negative present value
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of $9.3 million. The rélevant comparison is bétween the cost to
ratepayers under the status quo, i.e., the Original Agreément, and
the cost incurred under the Proposed Agréement. As noted above,
Edison has calculated thé present value of payménts under the
Proposéd Agreement to be $25.4 million. This figure does not
include the $710,000 "overpayment®, The total amount to beée
recovered in ratés would be $26.1 million. DRA estimated thé
present value of payments under the existing contract as $16.7
million, but we incréase that sum to $17.8 million to compéensateé
for the fact that Arbutus’ deliveries were not constant over all
tire of delivery periods. We conclude that the renegotiated
contract has a neégative $8.3 million présent value to ratepayers.

V. Conclusion

Approval of the Renegotiated Agreement is disnissed
without prejudice. Edison has not discloséd the financial

circunstances of the QF sufficiéntly to enable the Commission to
determine whether the QF is expeériencing financial hardship, what
relief is needed, and whether the Proposed Agreement provides
financial relief or not. Thé contract has not been shown to bhe
specifically tailored to meet the financial needs of theé QF as a
wholé in such a way that the QF will continue to contribute its
generation to the utility’s resource systém. Therefore, we invite
Edison and Arbutus to bring to us a renegotiated contract which is
clearly tailored to the actual financial needs of the QF and which
will maintain the financial viability of thé QF for the térm of the
contract. Demonstration of the QF’s financial condition beforé and
aftér renégotiation must rely on thé actual financial and
operational data of the entiré wind park, as opposed to the
estimated average cost of operating a typical wind turbine.

We conclude that our policy toward pionéer QFs doés not
guarantée énergy and capacity payments at any price to encouragé
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the pioneer to operate., Without sufficient bases upon which to
deternmine that thé higher prices in the Proposed Agreement are
reasonable, and in consideration of our pione¢er policies, we cannot
approve or deny this application. Accordingly, the application is
dismissed without prejudice. '

FPindings of Fact
1. Edison filed its #Application and Request for Ex Parte

Relief” seeking the Comnission’s approval of its Proposed Agreénment
with Arbutus on June 13, 1989.

2. Edison sought a Commission finding that its execution of
the Proposed Agreement is reasonable, that thé Proposed Agreement
protécts the interésts of Edison’s ratepayers, and that Edison
should recover all paynments to Arbutus under the Proposed Agreement
through the utility’s ECAC, subject to later review of Edison’s
adninistration of the Proposéd Agreement.

3. DRA protested thé application and claimed that the
Proposed Agreement would significantly increase the price to be
paid by ratepayers relative to the original Agreement with no
offsetting operational énhanceménts or long-term econonic henefits
to the ratepayers: Edison had not shown that Arbutus would be
viable should the Proposed Agreement be approved; ratepayers are
being asked to assume a burden resulting from Edison’s accéptance
of inadequate security for the PTA} Arbutus is not entitled to
ISO 4 prices; and it is unreasonable to rely on the threat of
Arbutus’ complaint against Edison for ISO 4 prices as a basis for
granting ISO 4 prices in the renegotiated contract.

4. Evidentiary hearing was held during four days in San
Francisco during which two witnessés testified on behalf of Edison,
two on behalf of Arbutus, and one on behalf of DRA.

5. The Original Agreement was exeéecuted by Edison and
Arbutus, acting as the managing agent for investors in the Pajuéla
Peak Wind Park under the terms of Arbutus’ offering circular, on

June 22, 1983.
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6. The original Agreément required Edison to pay Arbutus
8 cents/kWh for capacity and net energy until the présent value of
the total payments is no more than 95% of the present value of the
prices Edison would have paid Arbutus pursuant to Standard Offer 2.

7. The excess of the 8 cent payments over payments based on
Edison’s posted avoided cost of energy and $127/kW-yr for firn
capacity, with capacity payments subject to a hurdle factor,
adjusted for actual deliveries and time of deliveries, was accrued
in an interest-bearing PTA. Arbutus was to repay the balance in
the PTA to Edison.

8. The balance in the PTA was limited to the lowest of
(1) $300 per XW of installed capacity, (2) $8,000,000, and (3) the
amount of security provided and maintained by Arbutus to secure
repayment to Edison of payments in excess of Edison’s avoidéd cost
of energy and capacity.

9., The Original Agreement required Arbutus to procure no
later than the date of firm operation a bond or other security
satisfactory to Edison in its sole discretion in an amount équal to
the maximum balance in the PTA. Arbutus was to maintain such
security as long as there is a balance in the PTA. In the absence
of such security, Edison was to pay 95% of its avoided cost for
energy and capacity instead of the 8 cents per kkh.

16. If the amounts accrued in the PTA exceeded the lowest of
the values described in Finding 8, above, Edison was to pay Arbutus
Edison’s actual avoided cost of capacity and energy less interest
accrued in the PTA for the current month.

11. Edison commenced payments to Arbutus according to the
schedule in the Proposed Agreement on June 1, 1988. The difference
between these payments and the prices Arbutus would otherwise be
entitled to, when addéd to the PTA balance as of June 1, 1988,
results in Arbutus owing Edison over $5 million. The térm "PTA
balance” refers to all sums which Edison has paid to Arbutus in
excess of posted avoided cost for energy and avoided cost of
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capacity calculated at $127/kW-yr, subject to the hurdle factor
described in the Original Agréement, plus interest.

12. Under the terms of the Original Agreément, when thé PTA
limit is reached, Arbutus shall be paid 95% of Edison’s posted
avoided cost of energy plus capacity payments as defined in the
agreement, léss current interest on the PTA. Thus, today Arbutus
would earn approximately $80,000 for energy and capacity but have
to remit approximately $50,000 to Arbutus as an interest payment
each month.

13. Arbutus is liable to Edison as the party contracting
under the Original Agreement. Arbutus’ investors are réesponsible
for the PTA pursuant to the terms and conditions of the offering
circulars by which invéstors purchased their individual wind
turbines from Arbutus. Approximately 500 individuals have at oneé
time invested in Arbutus, although currently only about 25 of the
original investors still havé an interest. Arbutus would have to
involve about 500 individuals in a lawsuit to recover the PTA

balance from its invéstors.
14. Arbutus claims that the cash received under the Original

Agreement is insufficient to cover its costs and that it would
cease operations and file for bankruptcy.

15. There is no cash reserve éstablished to repay the PTA
balance.

16. Arbutus cannot repay the PTA balance under thé terms of
the original Agreement out of the cash flow from energy and
capacity payments.

17. Edison and Arbutus have been negotiating for over two and
a half years over the typé and amount of security that Arbutus must
provide Edison in order to continue the 8 cent/kWh payment. Theé
palance in the PTA continuéd to grow over the negotiating period
because the differential béetween 8 cents and Edison’s posted
avoided cost did not lessen. Edison acceptéd deeds of trust on the
wind park propérty so that the PTA ceiling increased from $460,000
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in June of 1984, to $1,260,000 in May of 1986, to $1,500,000 in May
of 1987, then finally, to an “open-énded” deed of trust as of
August 1987,

18. Edison and Arbutus produced the Proposed Agreement after
three days of negotiations where various financial scenarios were
considered which would énsure Arbutus’ continued operation. The
only document introduced in evidence as the basis for payménts to
Arbutus under the Proposed Agréement is contained in a one-page
sheet captioned ”Estimated Operating Cost peéer KWH”. The cost per
kWh is calculated on a pro forma basis and is the averagé monthly
fixed cost that would be incurred by an owner of one type of wind
turbine. All of the costs, eéxcept for the Edison interconnéct and
propérty taxes, are set by Arbutus and must bé paid to Arbutus
pursuant to the terms of the offering circular. Two of the expense
items vary as a percentage of the energy and capacity payments madeé
by Edison.

19. No comparison between the individual owner’s pro forma
and Arbutus’ costs of doing businéss can be rnade, since differeént
information was provided for each party. There was no attempt to
relate the expenses listéd on the pro forma of operating cost to
the costs incurréd by Arbutus on behalf of theée turbine owners.

20. The payments which aré allegedly necessary to énsure
Arbutus’ continued operation are baséd on a pro forma of what each
turbine investor is required to pay to Arbutus, as the wind park
manager; they are not based on Arbutus’ costs of operation.

21. The Proposed Agreemeéent substitutes energy and capacity
prices for the prices by which the PTA was calculategd retroactive
to the date floor payments were first made. Since thé proposed
energy and capacity prices are higher than those contained in theé
Original Agreement, theé amount Arbutus would owe to Edison undeér
the Proposed Agréement is réduced to $710,000. Under thé Original
Agreement, Arbutus now owes Edison over $5 million.
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22. The Proposcd Agreement has a term of 30 years, beginning
on June 29, 1984. Prices are fixed during the first ten years. As
to energy prices, during the first four years Arbutus would receive
the 1SO 4 price, during the next six years, energy prices would be
fixed at 78% of 1SO 4 prices. Arbutus would be paid the posted
avoided cost of energy for years 10 through 16.5, then 90% of
posted avoided cost during years 26.5 through 29. A&s for capacity
payménts, the ISO 4 forecast of as-available capacity would be paid
the first ten years. For the next 20 years, Arbutus would have the
1SO 4 option of the greatér of the 1994 forecast or Edison’s posted
price of as-available capacity.

23. The paymént stream under the Proposed Agreement shows
negative nét income during the years 1994, 1995, and 1996. There
is no provision for reserves to cover those years. Since the
decision to operate the wind turbines is made by the individual
turbine owner, not Arbutus, theré is no assurance that the wind
park will continue in operation after 1993.

24. Edison claims that the renéegotiated agreement is
reasonable because the present valué of payménts under that
agreement is 94% of payments under ISO 4, using the forecast of
avoided cost that was made in 1988. '

25. Edison states that the net present value of the Proposed
Agreement is negative $6.4 million compared to the price of
replacement énergy and capacity. That is, ratepayers would have to
pay $6.4 million morée under the Proposed Agreement than they would
if they sought replacement énergy élseéwhere.

25. The impact of the Proposed Agreement on rateépayers nust
be calculated as the différence in present values of payments under
the original Agreement and the Proposed Agreement in order to
recognize the ratepayers’ benefit of the bargain undér theée existing
contract. Ratepayers would pay $8.3 million more under the
Proposed Agréement than under the Ooriginal Agreement.

27. Arbutus is a pioneer QF.
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‘28, It is not the policy of this Commission to require
ratepayers to guarantee the operation of pioneer QFs at all costs,
conclusions of Law

1. Edison did not sustain its burden of showing that the
renegotiated agreement was tailored to the specific financial need
of the QF and that the QF would continue operations under the

Proposéd Agreement.
2. Application 89-06-022 should be dismissed without

prejudice.
ORDER

IT IS ORDERED that Application 89-06-022 is dismissed
without prejudice to the parties’ submittal of a different
renegotiatéd agreement.

This ordér is effective today.

Dated November 21, 1990, at San Francisco, california.

G. MITCHELL WILK
Président
STANLEY W. HULETT
JOHN B. OHANIAN
PATRICIA M. ECKERT
commissioners

commissioner Fréderick R. Duda,
being necessarzly absent, did
not participate.
We will file a written concurrence.
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G, MITCHELL WILK AND JOHN B. OHANIAN, cComnissioners, concurring!

This case is best understood by recalling the inception
of the QF program by PURPA and the CPUC, and the history of QF
"pioneers'". This group of QFs entered into contracts with
utilities after May of 1982, and before the Comnission introducead
our series of four "standard offers'. The QF pioneers signead
non-standard contracts prior to the availability of standard
offer 4, and generally on less favorable terms.

PURPA was, in effect, an experiment to determine
whether new, cheaper or more diversé electric genéeration options
could be developed if thé risk of the investment was transferred
entirely from ratepayers to independent investors. This meant
that ratepayers paid a certain price for the power and for the
capacity, and investors took the investment gains and suffeéred
the losses. As everyone knows, the experiment was a dramatic
success. Thousands of megawatts of alternative generation now
operate statewide, and numerous QFs havé profitéd handsorely.
Within the context of reasonable prices for purchased power, no
upward limits on qualifying facility earnings have ever been
imposed.

Sooner or later, however, a qualifying facility was
going to fail. When it did, the circumstances were bound to be
conmplicated, investors disappointed, and the advocates interested
in rescuing the failed venture by means of a special dispensation
at the expense of the ratepayers. However, the basic premise of
of the program is that some QFs will fail, because such
facilities are not utilities, and because investors bear the risk
rather than ratepayers. If the Commission is unwilling to allow
a qualifying facility to fail, then the fundamental compact
between private QF investors and ratepayers is abrogated.
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Ratepayers cannot be expectéd to allow unlimited profits for
successful ventureées, but to serve as the ultimate deep pocket for
bankruptcies.

To let such a venture fail the Commission would havé to
consider and reject arquments by its proponents that unusual
circumstances dooned a very worthwhile endeavor. Indeed, given
the regulatory conmplexity of this business, portions of the
Commission's own decisions would likely be cited as having
offered assurances upon which investors reasonably relied and
which now justify a bailout.

To preserveé the integrity of the progranm and its
benefits the Commission must be able to say "no" to such
pleadings.

We appreciate the need to havé a completé record to
decide any important matter, and additional information regarding
the finances of Arbutus and its investors would add to what is
now available. However, evén if we take Arbutus's
representations of financial hardship at face valueé, it appears
difficult to see how such arguments should be allowed to make a

difference based on thé foregoing observations. The primary
issué is whether or not the renegotiated contract is reasonable
for ratepayers and consistent with the basic philosophy of the QF
program -- whether it leaves the investors as princes or paupers
is irrelevant. We would have no difficulty approving a
reasonable contract that enriches its proponents while rejecting
another that would merely sustain the operation at too high a

cost for ratepayers.

Arbutus is a QF pioneer. We agree with our prior
decisions that include the QF pioneer's financial need in
considering renegotiated contracts, at least in matters such as
the timing and structure of payments to meet unique
circunstances. But the overall cost of a renegotiated contract
must be reasonable and in the best interests of the ratepayers.
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when we reconsider this contract based on the fully
developed record we will vote in accordance with these
principles.

G. MITCHELL WILK, President JOHN B. OHANIAN, fgpﬁissioner

November 21, 19390
San Francisco, California




