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OPINTIORN

comments on the Proposed Decision
of the Administrative Law Judge (ALJ)

As provided by Public Utilities (PU) Code § 311, the
Proposed Decision of ALJ John B. Weiss was served on the parties to
this proceeding. Both U.S. West cellular of california, Inc. (U.S.
west) and Cellular Resellers Association, Inc. (CRA) subnitted
connents and reply commeénts.

U.S. West’s Comments
U.S. West’s comments dealt with the procedural schedule

under which its existing multiple unit tariff nust be revised, the
treatment of existing multiple unit discount custoners, and
concerns that the Rule 1 violations are being ascribed to U.S.

West’s then counsel
While the text of Decision (D.) 90-06-025, the generic

investigation decision of the cellular industry, changes Commission

policy to some degree on volune use, describing the changes to be
required, the decision did not specify a time frane for the filing
of conforming tariff revisions. U.S. West expressed concern that
requiring it to conform within 60 days would serve to place it at a
serious competitive disadvantage. Although any ”"yegulatory
interference” with U.S. West'’s existing tariffs is substantially
the result of U.S. West’s own actions, we find merit in that
concern. Our intent in D.90-06-025 was to enhance effective
competition to the end of lower prices to end-users and expanded ;
innovative services, and effective competition requires there be a
level playing field for all participants. Accordingly, we have
revised the time schedule for U.S. West to require it to subnit a
conforming tariff advice letter to require subnission by March 1,
1991. We will also shortly issue a supplenentary order to
D.90-06-025 to add a requirement that all carriers file conforming
tariff advice letters by that same March 1, 1991 date.
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our deternination on a date certain for subnission of a
conforming tariff advice letter from U.S. West, which date will be
subsequently made applicable to all carriers, will place all
existing multiple unit customers on the samé basis insofar as
regulatory requirenents affect rates. We remind U.S. West that
carriers are free under our regulatory policies to initiate price
decreases to retain customers whenever they wish. oOur objective is
to further competition to decrease rates to the custoner end-users,
not to unduly protect some groups by grandfathering.

We do not agree that the ALJ’s proposed decision ascribes
the Rule 1 violations to U.S. West’s outside counsel at the time.
The ALF correctly concluded that the counsel was merely the agent
and voice of U.S. West in articulating the utility’s
interpretations of Advice Letter 8-A and its stance, and the
decision on close inspection states no more. It is significant
that the order subjects U.S. West alone, and not its counsel, to
the penalties set forth. The outside counsel was not a party to
this proceeding; and there, therefore, was no opportunity or
necessity to ascertain his advice to U.S. West or to determine his
role in the misleading by U.S. West.

CRA’s Comments
CRA would quibble with the ALJ’s interpretation of what

constituted eligibility to meet the U.S. West tariff requirenent
that eligible persons be engaged in the entity’s “main line of
business.” It is this Commission’s responsibility to interpret and

determine what is required under a tariff. U.S. West’s internal ;
interpretations are not binding on the commission. The Building
Industry Association of San Diego’s (BIA) main activity is the
pronotion of construction and land development. It involves no
strain to conclude, as do we and our ALJ, that the association’s
nenbers, builders, also involvead in construction and land
developnent are in the same 7mpain line of businéss.”




1.90-01-013 COM/GMW/PHE/rys/cip **

The captioned investigation, with the agreement of all
parties, was subnitted on April 5, 1990. CRA’s inclusion in its
opening brief after submission of a later April 18, 1990 U.S. West
internal memorandum (the Schena meno which CRA’s attorney sonehow
obtained) revealed entity names which U.S. West had been required
to furnish in coded form under seal after considerable argunent and
conpromise during the April 5, 1990 prehearing conference.

He adopt the decision of the ALJ except to change the
time within which U.S. West must subnit a conforming advice letter
nodifying its tariff.

Statement of Facts
U.S. West, the non-wireline-facilities based cellular

carrier in the San Diego Statistical Metropolitan Service Area
(SHSA),1 has offered multiple unit cellular phone tariff discount
service sincé beginning its operations. Its multiple phone tariffs
establishing reduced access and usage feés for subscribers to 25 or
more units were first appro#ed by its Advice Letter 2 without
objection from resellers. Later, also without reseller protest, by
its Advice Letter 4, further reductions were provided and extended

1 By D.85-12-023 (Application (A.) 85-07-018) Gencon, Inc. was
authorized to provide non-wireline cellular radiotélephone service
$n the San Diego SMSA. By D.86-05-077 (A.85-12-037) Genconm, Inc.
was authorized to transfer its assets, customer base, and opeérating
authority to New Vector Comnunications. On April 21, 1987 New
Vvector Communications advised the Comnission of its name change to

U.S. HWest.
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to users of as few as two units. These rates were fashioned so
that multiple unit users were charged less than full retail rates,
but more than the “wholesale” rates that were available to
resellers and bulk users.

CRA, an association conposed of independent certificated
resellers that are not licensed by the Federal Compuniications
commission or affiliated with either the wireline or non-wireline
certificated wholesalejretail provider in San Diego, on
September 12, 1988 filed Complaint (C.) 88-09-027 alleging that
U.S. West was offering ”illegal, ahticompetitive, and misleading”
sales promotions to the public. In addition, and as relevant to
this proceeding, CRA also alleged that U.S. West was offering its
corporate rates to ”“groups of unrelated individuals” in violation
of its tariff. CRA asked for an immediate Cease and Desist Oorder
with regard to the alleged practice in offering corporate rates.

on November 3, 1988, stating its desire to clarify the
circunstances under which its multiple unit rates are nade
available to corporations and other legal entities, U.S. West filed
Advice Letter 8. On November 15, 1988, Mission Bell
Telecommunications Corporation (Mission Bell), a reseller custoner
of U.S. Wesh, formally protested the Advice Letter as "vague and
jll-defined.” On November 16, 1988, CRA similarly protested the
Advice Letter. In response to the request of conmission staff,
U.S. West on Novenmber 13, 1988 filed a supplementary version
(Advice Letter 8-A) of Advice Letter 8. By their responses, the
protestants complained of open-ended offerings to individuals wWith
minimal affiliations, and evidenced their concern for the ability
of resellers to compete with broadly available offerings made under
loose tariff interpretations from U.S. West, especially where no
comparable discount is provided to resellers.

On December 19, 1988, counsel for U.S. West responded,
contending that the protests were merely attempts to artificially
pmaintain rates at a high level and block the beneficial effects of
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free competition. But counsel also represented that U.S. West did
not intend to make bulk rates available to members of just any
affinity groups; that the associations must be one organized for
nprofit-raking purposes.”z

on February 9, 1989, U.S. West'’s counsel again wrote to
reiterate the utility’s position, asserting that non-profit
associations or loose affinity groups would not qualify as a
ncorporation or other legal entity” under advice Letter 8-A.

On March 8, 1989, the Conmission adopted
Resolution T-13052, agreeing with what it perceived to be U.S.
West’s position as articulated by U.S. West’s ccunsel. The
Connission found the terms, rates, and conditions proposed in
Advice Letter 8-A appropriate and reasonable, and disnissed the
protests of Mission Bell and CRA without prejudice. In its review
and discussion of the relative arguments presented, the Cornission
noted U.S. West’s willingness to give discounts through
corporations and associations where the ultimate liability for

payment rests with individual employees, officers, and menbers, and
there is no back-up guarantee of payment from the corporation or
association. The Conmnission, as is particularly relevant in this
present proceeding, observed that the entity through which the
discounted rates flow must be one legally organized for profit-
making purposes, and that the individuals receiving the discounted
rates must be directly involved in the business of the entity. The

-

2 On January 11, 1989, CRA moved to consolidate €.88-09-027 with
U.S. West’s Advice Letters 8 and 8-, a move opposed by U.S. West
as unduly delaying the tariff changes requested by the Advice
Letters. The ALY in €.88-09-027, ALJ Malcolm, ruling that the
issues in the complaint could be considered separately fron the
Advice Letters, denied the motion to consolidate in a March 1, 1989
ruling. Subsequently, pursuant to a settlenent agreéenent between
CRA and U.S. West, CRA asked for and on July 7, 1989 received

dismissal of €.88-09-027.




1.90-01-013 COM/GNMW/PME/rys/cip *#*

comnmission observed that U.S. West has found that lower market
costs, roughly similar billing and collection costs, and less
nchurn” from these entities fully justified discounts to enployees,
officers, or eligible members even though the entity itself did not
guarantee payrent. The conrission also determined that resellers
should not be entitled to an additional discount to serve this
class; that where costs of service to an identified group of users
are less, the savings ought to bé passed through to the consuners
and not to the reseller niddleman.

Finally, in adopting Resolution T-13052, it was the
comnission’s stated perception that under Advice Letter 8-A:
nypaffiliated individuals, non-profit associations, or loose
taffinity groups’ would not qualify as a tcorporation or other
legal entity.’” The Cormission also stated that if “7any of the
conditions, stipulations, rates, terms, or provisions imposed by
U.S. West’s Advice Letter 8-A are violated and offered to
individuals, groups, or any other such entities that do not qualify
for, and therefore should not receive the nultiple unit discount,”
the violation would be brought to the attention of the Connission
for investigation, and fines and other appropriate remedies nay
result.

on October 11, 1989, CRA requested an immediate
investigation and enforcenment proceedings against U.S. West,
alleging that the utility was offering multiple unit tariff rates
to members of non-profit affinity group, the BIA, in violation of
Resolution T-13052 and its own tariff. In an unsuccessful efforg
to resolve the matter, a November 16, 1989 Comnission Advisory and
conpliance Division (CACD) workshop held with U.S. West, CRA, and
pacTel Cellular produced no consensus. Thereupon, in that
Resolution T-13052 provided for investigations in such event, the
comnmission on January 9, 1990 made its Order Instituting
Investigation (I.90-01-013), directing public hearing to ascertain
whether U.S. West had violated its tariff and Resolution T-13052
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with respect to multiple unit discount rates, whether operating
authority action and/or a fine should follow, whether a cease and
desist order should issue, and whether any other action should bhe
taken.

A duly noticed prehearing conference (PHC) was held on
April 5, 1990 before ALJ John B. Weiss in San Francisco. The
captioned parties participated.

U.S. West readily stipulated during the PHC that it was
providing multiple unit discounts to penbers of some non-profit
organizations in San Diego, including members of the BIA. It was
U.S. West’s view that its practice was in compliance with the
strict language of its tariff; that its tariff does not distinguish
as to the profit or non-profit nature of the legal entity - the
requiremeht of the tariff being that the menber or Eligible Person
be engaged ”“on a for-profit basis,” pbut there is no tariff
requirement that the association or organization be a for-profit
entity. U.S. West stated it had earlier acknowledged3 to the
Comnission staff that there was an ambiguity between the language
of Special Condition G.2. of U.S. West’s california tariff
(Schedule CPUC No. 3-T, Original Sheet 10} and language within the

3 ©.S. West pointed to the November 1, 1989 letter of its then
counsel addressed to Kevin P. Coughlan in CACD, specifically to
Footnote 1 of that letter on page 4 which states: .

#31/ This nistake in the body of the resolution
concerning the plain meaning of the tariff’s
language nay stem from correspondence fron counsel
for U S WEST responding to CRA’s protest to its
Advice Letter No. 8. In a Decermber 19, 1988 letter
to you, counsel for U S WEST mistakenly stated that
the association must be organized for profit-naking
purposes. The characterization of the tariff was in
error as there is no such requirement in the tariff.
U S WEST apologizes for any confusion this _
characterization may have caused. The plain meaning
of the tariff remains clear, however.”
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body of Resolution T-130652 which approved that tariff, with regard
to the pernissible scope for offers of pultiple unit discounts.
U.S. West further pointed out that on January 9, 1990 - the sane
day that I.90-01-013 was issued by the Connission - the utility had
filed its Advice Letter 24, seeking thereby to make explicit its
view on the perceived anbiguity.

For its part CRA sought consolidation of U.S. West's
Advice Letter 24 into the present complaint proceeding, and asked
time to conduct discovery to determine whether the data previously .
presented to CACD to support Advice Letters 8 and 8-A was the
appropriate data; whether it really evidenced that the same
marketing costs (billing and collection costs and churn rates) had
been experienced by U.S. West in non-profit as well as for-profit
group users. U.S. West opposed reopening and reevaluation of
material provided over a year previously and since resolved by the
Commission. Noting that the Commission was at a decision point in
its major cellular radiotelephone utilities regulation
investigation (I.88-11-040), U.S. West suggested it withdraw Advice
Letter 24 to await guidance anticipated in that investigation
decision: that it would be premature to proceed with Advice
Letter 24 before the anticipated new ground rules were enunciatéd
so that they could be incorporated into a revised Advice Letter.

Assuming an inmediate withdrawal of Advice Letter 24 as
suggested by U.S. West, and facing the uncertainties of impinging
or duplicating I.88-11-040 with its impending decision, ALJ Weiss
questioned the need to go to hearing on the present investigation.
Rather, he proposed to determine in this proceeding how extensivé
were U.S. West’s past offerings of these discounts to non-profit
entities: and since the clear thrust of the language in the body of
Resolution T-13052 was to prohibit such offerings, and U.S. West
was willing to stipulate that it had done so, the Comnission would
order an immediate cease and desist as to additional offerings,
thereby preserving the status quo pending a decision in the
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1.88-11-040 generic proceeding, while grandfathering the then
existent and innocent end-users who were receiving the discount.
The ALJ would take briefings on the applicability and amount of

possible fines.
In response to the ALJ’s question whether it would be

necessary to try the case if the investigation proceeded in that
manner:

The CACD attorney, in the absence of Division of
Ratepayer Advocates, and noting that the Commission directive in
the present proceeding was to investigate potential tariff
violations, stated that inasmuch as there had- been a stipulation
from U.S. West to the fact of the complained of discounts in the
San Diego area, it did not appear necessary to proceed with an
evidentiary hearing.

CRA’s attorney stated that if U.S. West was willing to
stipulate and identify all the groups in a verifiable manner the
Bench could go forward and decide which sanction to issue in
addition to a cease and desist orxder.

U.S. West, carefully emphasizing it had not stipulated to
violation of its tariff, agreed that there was no need to try the
case, stipulated that it had provided the discount plan to entities
other than the BIA which could be characterized as non-profit
associations, and agreed to provide the Commission with a list of
these entities, but wanted such a list to be under protective

order.

CRA objected to any protective order, pointing out that
the extent of such discounts with their asserted harm to his j
clients went to the very issue of applicability of and extent of
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fines that should be levied upon U.S. west.? cra argued that the
attorneys to the proceeding at least had to have access to the U.S.
West list, so that they would be aware of the full extent and
inpact of such discounts.

The ALY then ruled that within one week U.S. West would
subnit to the Commission and CRA’s attorney, under the protective
restrictions of PU Code § 583, a list of those non-profit
associations through which U.S. West had provided nultiple unit
discounts to end-users, appending to each association name a
corresponding identity number, together with a nunber reflecting
the aggregate number of units furnished through that association.
The list was to be restricted to staff and CRA’s attorney and CRA’s
office personnel with a need to know. The information was to be
used only in the captioned proceeding, and solely with regard to
the briefings on possible sanctions. The information was not to be
reproduced, and CRA’s copy was to be returned to U.S. West after
submission of CRA’s briefs in the instant proceeding without any
disclosure to others.

Subject to withdrawal of U.S. West'’s Advice Letter 24,
subnission by U.S. West under protective order of its list of
associations and~aggregate nunber of affected end-users, issuance
by the Comnmission of a Cease and Desist Order, and the filing of
briefs, the investigation was submitted for decision.

on April 5, 1990, U.S. West formally filed a withdrawal

of its Advice Letter 24.

»

4 Both Resolution T-13052 and I,90-01-013 included possible
fines within their scope if violations of the Resolution or U.S.

West’s tariff had occurred.
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on April 12, 1990, U.S. West under the confidentiality
restraints of PU Code § 583 furnished the connission and CRA’s
attorney confidential multiple unit discount data.’

on April 11, 1990, by D.90-04-030 the Cornmission issued
its order to U.S. West to cease¢ and desist from offering or
providing multiple unit rate discounts thereafter where the
aggregating entity is a non-profit entity. Those individuals
receiving the discounts as of April 11, 1990 were “grandfathered”
pending a decision in I.88-11-043.

Opening briefs fron the Conmission staff, CRA, and U.S.
West were received on May 7, 1990.

Staff’s Brief asserts that while the limitations are not
expressly stated in U.S. West'’s tariff, Resolution T-13052 which
authorized the Advice Letter filing to take effect makes it clear
that these nultiple unit discount rates were not to be nade
available to non-profit affinity groups, and that through the
Resolution the limitations were incorporated into the tariff. And,
assuning theé Connission finds a violation of Resolution T-13052,
staff reconnends either a fine of $2,000 per each of the nine types
of associations pernitted the discount,6 with the Comnission’s
attorney to take action pursuant to PU Code § 2104 against U.S.
HWest to levy the total $18,000 fine,7 or alternatively, that a
temporary $18,000 discount be prorated among U.S. West resellers in

5 U.S. West’s list showed nine non-profit affinity groupings as
having provided multiple unit discounts to 2,611 end-users.

6 PU Code § 2107 provides, inter alia, that any public utility
which fails or neglects to comply with any part or provision of any
order, decision, decree, rule, direction, demand, or requirement of
the Conmission is subject to a penalty of not less than $500 norx
more than $2,000 for each offense.

7 PU Code § 2104 provides that Chapter 11l penalties be levied
through actions brought in Superior court by the comnission in the
name of the people of the State of california.

- 12 -
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anounts proportional to the number of U.S. West access nunbhers

resold.

In addition, staff would freeze the rates received by
ineligible end-users grandfathered under the April 11, 1990 Cease
and Desist Order, and also allow CRA to recover intervenor fees and
expenses pursuant to PU Code § 1801 et seq. up to the naxinun
amount of the fine. Another proposal of staff was nade root by the

issuance of D.90-06-025 on June 6, 1990.

CRA’s Brief noted U.S. West’s stipulated violations of
the Comnission’s intent that lay behind Resolution T-13052, argues
that U.S. West engaged in a pattern of open deceit, that U.S.
west?’s attorney by repeated nisrepresentations to CACD that its
offerings were limited to profit-making entities only, induced the
Connission to issue Resolution T-13052 approving Advice Letter 8-A.:
CRA contends that this deceit pattern will continue unless the
Comnission imposes the maxinum fine permitted under provisions of
PU Code § 2107. CRA asserts that by imposing the maximum fine on
U.S. West a message will be sent to all cellular providers that
Comnission resolutions and orders are not trivial pronouncenmnents
but rather clear statements of law that are not to be violated with
impunity. Thus, CRA would impose the maximun $2,000 fine and apply
it for each of the aggregate 2,611 units provided end-users in the
nine association groups for a total fine of $5,222,000.

In addition, CRA asks that U.S. West be audited by
independent outside auditors at U.S. West’s expense to determine
compliance with Resolution T-13052 and the April 11, 1990 Cease and
Desist Order,8 and that all end-users acquired in violation of !

8 By its brief CRA alleges ongoing flagrant violations of the
April 11, 1990 Conmnission’s Cease and Desist Order and ,
Resolution T-13052. In support of its allegations CRA included in
its brief new evidence in the form of a copy of an April 18, 1990

internal U.S. West memorandum to its agents from Schena, its Sales

(Footnote continues on next page)

- 13 -
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the Resolution and the Cease and Desist Order be inforned of the
illegality of the offer and be afforded a 60-day transition period
to transfer service to any other certificated cellular provider in
San Diego. In the event U.S. West does not comply with the
connmission’s order in the present proceeding CRA asks that its
retail cellular service authority be revoked.

U.S. West’s Brief reviews the factual background of its
Advice Letters 8 and 8-A nmultiple discount rates leading up to
Resolution T-13052, stressing that the purpose of the Advice
Letters was not to change its previous practice in extending such
rates, but merely to respond to reseller accusations that the terms
of its discount rates were not fully delineated in its then
existing tariffs. It points out that Tariff Sheet 151-T pernmitted
7any corporation or other legal entity” to qualify - that the
offering was not limited to nfor-profit” corporations or entities.
The only distinction vis-a-vis for profit/non-profit was with
regard to eligible persons - only the eligible persons of a legal
entity--not the legal entity itself--were required to be engaged on
a for-profit basis in the entity’s main line of business, thus
excluding members of 7”loose affinity groups.” The language in the
discussion portion of Resolution T-13052 limited the multiple unit
discount to situations in which both the legal entity and eligible
persons operate on a for-profit basis. Thus, the language used in

(Footnote continued fron previous page)

Manager, Agent Programs. This menorandum states that because its
tariff supersedes the order, the order may be ”circunvented” only
if a “"financial guarantee” letter (to be developed) is obtained. A
copy of this memorandum found its way into the hands of CRA’s
attorney. In this internal memorandum U.S. West reveals the nanes
of the non-profit entities which made up the list furnished by U:S.
West at the direction of the ALJ under the confidential provisions
of PU Codé § 583. Unfortunately, in using the full memorandum CRA
did not mask the names of the entities, a use under the
circunstances legally unassailable but ethically distasteful.
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the discussion portion of the Resolution is clearly at odds with
the language of Advice Letter 8-A approved by the Resolution.

U.S. West’s brief concedes that it cannot deny sone
responsibility for creation of the ambiquity, It drafted the
language of the tariff sheet, and the Comnission staff drafted the
Resolution based on a letter sent to CACD by U.S. West’s then
attorney. But U.S. West also observes that neither CRA nor CACD
took any steps to resolve the ambiguity during consideration of the
Resolution by the Conmission or after issuance of the Resolution.
It asserts that when U.S. West was made aware of the ambiguity it
filed an Advice Letter to remove it and clarify the tariff.
Meanvwhile, its employees who U.S. West states systematically rely
on tariff schedules rather than Comnission resolutions as prinary
sources of direction, proceeded, believing the discounts could be
offered to non-profit associations. ) _

U.S. West, citing a somewhat parallel violation
proceeding, 0.89—03—016,9 subnits that if the Commission finds a
violation of Resolution T-13052, the circumstances surrounding the

present matter may warrant the Cease and Desist Order as issued in
D.90-04-030, but do not warrant imposition of sanctions.
Both CRA and U.S. West submitted reply briefs, and the

patter was submitted on May 18, 1990.
CRA’s Reply Brief reiterates its opening brief
contentions that U.S. West’s violations were ”willful, recklessly

negligent, and callously indifferent to the comnission’s

processes,” and did not end with the Cease and Desist Order, so
[4

9 Comtech Mobile Telephone Company et al. v Bay Area Cellular
Telephone Company & San Jose Real Estate Board (D.89-05-024), where
the Commission declined to impose sanctions but ordered Bay Area
Cellular Telephone Company (BACTIC) to cease and desist fron further
extension of discounts to San Jose Real Estate Board (SJREB)
menbers until the generic cellular investigation (1.88-11-040)
clarified the status of wholésale/retail customers. SJREB members

already served were grandfathered.

- 15 -
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that a maximun $2.5 million fine is necessary to send a clear
rpessage to all. CRA’s brief also includes additional evidence in
the form of a “Schena” U.S. West'’s internal memorandun dated

May 15, 1990, which appears to have been issued to advise U.S.
West’s cellular agents that the April 11, 1990 Cease and Desist
order, while prohibiting discounts to menbers of non-profit
entities under Section G.2 of Schedule 3-T, did not, under
Section G.1 of the schedule, serve to prohibit discounts to non-
profit entities if the entity agreed to guarantee payment of all
accounts. CRA argues that given what it terms as U.S. West'’s
attenpts to disquise efforts to avoid conpliance under both the
Resolution and the Cease and Desist Order, it is doubtful if
clearer evidence of willful misconduct could be found. CRA also
includes new declaratory evidence fron its pPresident to the point
that three CRA members believe they are losing approximately 50
subscriber units monthly as the result of U.S. West’s ongoing
violations. The declaration also quantifies clained losses to
date. CRA in this brief suggests as an alternative sanction that
U.S. West be ordered to reduce its wholesale rates 30% per rate
element for a three-year period.

U.S. Westis Reply Brief reiterates its position that
sanctions are inappropriate. While it acknowledges extending
discounts to members of non-profit éntities before the Cease and
pesist order, U.S. West denies that in doing so it violated its
tariff language which had been approved by the Commission. It
denies acting in bad faith, stating that after the Resolution
anbiguity was raised in October of 1989, it candidly explained its
practices and offered a new Advice Letter to clarify then.

In rebuttal to CRA’s new evidence assertions on brief of

violations of the Cease and Desist Order, jt states there have been
no violations, that “Absolutely no new orders have been accepted
since April 11, 1990, either under Section G.1 or Section G.2 of
the tariff.” U.S. West offers its own new evidence to recite the
steps it took upon issuance of the Cease and Desist Order to ensure
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conpliance; evidence in the form of affidavits fronm its Senior
Counsel (Ford), Custoner Support Manager (Kim), and Sales Manager
(Schena), and copies of a series of internal memoranda including an
April 17, 1990 Kin to San Diego Branch Management, an April 18,
1990 Schena to all agents, an April 26, 1990 Ford correction to
Kin, and finally a May 11, 1990 Kim to Branch Managenent and
Agents. The position finally enunciated being that while under
discounts under Section G.2 must be limited to members of for-
profit entities, discounts under Section G.l1 provided paynents were
guaranteed by the entities, could be given without regard to the

profit/non-profit status of the entity.lo

U.S. West’s reply brief also opposes staff’s
reconmendation that CRA be permitted to recover its expenses,
pointing out that while some CRA menbers are wholesale custorers of
U.S. West, these are not end-user customers and have an interest
antithetical to the interest of end-users who want wider
application of such discounts; that CRA failed to file the PU Code
§ 1804 mandatory request for finding of eligibility for
compensation; and that is doubtful CRA could make the requisite
showing of hardship. U.S. West also would not reward CRA’s
behavior in unnecessarily including in its brief the conplete
Schena’s memorandum listing the non-profit entities by name, thus
broadcasting these names although they were the subject of an ALJ

confidentiality order.

10 Underlying U.S. West’s position in this proceeding is its
belief that Section G.2 of its tariff is the sole focus of this

entire controversy. Section G.2 provides that members of
associations are eligible for discounts based on the total units

aggregated under the association when the latter provides certain
marketing assistance to U.S. West. Section G.1 is différent and
U.S. West does not regard it as having been at issue in this
proceeding. Section G.1 provides that where an individual or
entity agrees to be ”separately liable for all tariff charges” for
multiple units, such units are entitled to a multiple unit
discount. U.S. West pelieves it unlikely that a non-profit entity
would agree to guarantee payments for its customers.

- 17 -
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U.S. West also subpits that it is not in the public
interest ta take away the grandfathered discounts and force themn
onto other cellular providers; that such a windfall to CRA's
nenbers would not benefit the end-user customers.

on May 25, 1990, U.S. West filed a motion to strike
portions of CRA’s reply brief dealing with sanctions on the grounds
that CRA asserts without citation illegal discounts to up to 30% of
U.S. West’s customer base; that CRA has alleged violations of the
Comnission’s Cease and Desist Order without providing any
substantiation for the charges. ¥.S. West asks that the
declaration of the CRA President be stricken in that it relates to
danages assertedly suffered and has no factual support. Finally,
U.S. West asks that CRA’s alternative to a fine, the proposal to
order U.S. West to reduce its wholesale rates for a three-year
period, be stricken as improper briefing.

on June 11, 1990, CRA filed its opposition to U.S. West’s
notion to strike. Therein CRA cites a December 19, 1990 U.S.
West’s supplied figure of 31% of customer base as foundation for
its reply brief allegation. It points to the April 18, 1990
Schena’s memorandum as bearing on Cease and Desist violations. CRA
defends inclusion of its President’s declaration of harnm to its
members as being responsive to Finding 4 of the Cease and bDesist
order and asserts it is also responsive to staff’s opening brief
suggesting CRA recover intervenor fees, who further noting that the
Comnission relied upon like information in resolving the
BACIC-SJREB case. Finally, it refers to staff’s brief where staff
recommended consideration of a discount rebate to CRA’s members ;s
an appropriate sanction.

We do not consider the recommendation staff included in
its brief that CRA be permitted to recover expenses in this
proceeding. PU Code § 1804 requires timely filing of requests for
finding of eligibility for compensation. No such filing was made
by CRA, obviating need for any further consideration on eligibility

or the nerits of an award.
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In view of our determinations in this proceeding we do
not find it necessary to rule on U.S. West’s May 25, 1990 rotion to
strike portions of CRA’s brief.

pPiscussion
The fundamental problem facing the Connmission in this

investigation lies in the anbiguity between the language of U.S.
West’s tariff reflected in Advice Letter 8-A as it pertains to
qualification for multiple unit rates, and the far more restrictive
perception of what that language intended, as was represented to
and understood by the Comnission vwhen the Conmission issued
Resolution T-13052 authorizing the Advice Letter. In short, the
connission’s Resolution was ambiguous and did not do what it was

specifically intended to do.
It is U.S. West’s position that its actions in offering

nultiple unit discounts to members of the BIA have been in full and
strict legal compliance with the terms of its filed tariff as
reflected by Advice Letter 8-A authorized by the Conmission. In
Advice Letter 8-A, U.S. West submitted three tariff sheets to
revise earlier filed sheets. Two of these, Revised Cal. P.U.C.
Sheets Nos. 151-T and 152-T, pertained to Retail Rates. Filed
Novenber 7, 1988, they were authorized by Resolution T-13052 to
become effective March 8, 1989.

Part (b) of these Advice Letter 8-A revision sheets
containing a section entitled ”Services to Multiple Units,” is
applicable herein. Part (b) provides for reduced nultiple unit
rates when 7Enployees, officers, contract agents and wmenbers
(’Eligible Person’}” of any corporation or other legal entity ”are
engaged on a for-profit basis in the entity’s main line of
business.”11 (There are other requirements not at issue here.})
But it must be noted that the requirenent is that the member be

11 Advice Letter 8-a, Revised Cal. P.U.C. Sheets Nos. 151-T and
152-T relative to Services to Multiple Units, is reproduced herein

as Appendix A.
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engaged on a for-profit basis - there is no tariff stated
requirement that the member’s association or organization also be

on a for-profit basis.
The presént investigation was initiated based upon a

conplaint from CRA that U.S. West was violating both its nultiple
unit discount tariff as well as Resolution T-13052 by offering its
nultiple unit tariff to menbers of a non-profit affinity group, the
BIA. The association menbers on a for-profit basis are in
construction and land developrment. Their non-profit association’s
pain activity is the promotion of construction and land
development. The Advice Letter 8-A Revision Sheets, taken_alone,
pernit discounts to for-profit menmbers engaged in the nain line of
business of their association, even though that association is a
non-profit entity. Therefore, U.S. West was not in violation of
its tariff in offering these discounts unless Resolution T-13052,
the Comnission’s decisional instrument authorizing the Advice
Letter, in sone nanner added limiting language or changed the scope
of the Advice Letter.

Without doubt there were clear statements in the
Resolution setting forth the Commission’s intent and understanding
that the Advice Letter did not authorize multiple unit discounts to
be made available to members of affinity groups like AAA,
neighborhood associations, senior citizen groups, and similar
conmunity organizations. These statements clearly indicated that
offerings would be “"confined to for-profit entities, and to persons
directly involved in the business of the entity,” and also that the
entity must be one 7legally organized for profit-making purposes.”

But at that point we fatally erred in drafting the
Resolution. All these clear statements of intent, understanding,
and limitation appear in the Background and Discussion portions of
the Resolution; none was carried over into the Findings and Order
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of the Resolution.l2 The order mentions none of the linitations:
it merely authorizes the Advice Letter as subnitted, and disnisses

the protests.
- Therefore, despite our intentions, all that

Resolution T-13052 acconplished legally, apart fron dismissal of
the Mission Bell and CRA protests without prejudice, was to
authorize Advice Letter 8-A to bhecone effective on March 8, 1989.

Having concluded previously herein that U.S. West did not
violate its tariff in offering multiple unit discounts to menbers
of the BIA, and as the legal effect of Resolution T-13052 did not
in any way change or limit that tariff as reflected by the Advice
Letter approved, it follows that U.S. West cannot have violated
Resolution T-13052. Accordingly, without violations of either its
tariff or the Resolution, there is no basis for a cancellation,
revocation, or suspension of U.S. West’s operating authority, or
for a fine to be imposed in that regard.

gut this investigation cannot end there. Remaining for
consideration is the fact that U.S. West, after filing Advice
1etter 8 on November 3, 1988, and superséding it on November 18,
1988 with Advice Letter 8-A, in response to protests, had its
attorney write to staff on December 19, 1988 and misrepresent the
way the multiple unit discounts applied. As gernane here, counsel

stated:

;
12 The ordering paragraph of Resolution T-13052 merely states as
follows:
»1T IS ORDERED that:

7(1) Authority is granted to make U.S. West's
Advice Letter No. 8-A effective on March 8,

1989.

7(2) The protests of Mission Bell and CRA are
dismissed without prejudice.

nthe effective date of this Resolution is today.”

- 21 -




1.90-01-013  COM/GMW/PME/rys/cip **

n(i) The corporation or association must be
legally organized for profit paking
purposes, and

a1t should be clear from the above that
U.S. West does not inténd to make bhulk
rates available to members of so-called
affinity groups like AAA, neighborhood
associations, senior citizen groups, and
similar conmunity organizations. Rather,
the offering is confined to for-profit
entities, and to persons directly involved
in the business of thé entity.”

On February 9, 1989, again in response to CRA conrplaints,
the U.S. West attorney wrote staff reiterating that pursuant to
Advice Letter 8-A, non-profit associations or lcose affinity groups
would not qualify as a ncorporation or other legal entity."13

Resolution T-13052 followed these letters on March 8,
1989. The discussion in the ”0Opinion” portion of the Reésolution
reflects the fact that staff, in drafting the Resolution, heavily
relied upon the content of the two explanatory letters fron U.S.

West's attorney. <Clearly staff intended to incorporate the

13 The second full paragraph on page 2 of the attorney’s
February 9, 1989 letter states:

myhat remains is a relatively simple question, which
is whether Advicé Letter 8A, as worded, pernmits
service to be offered tindiscrininately to
unaffiliated groups.’ The exact opposite is the
case. The Advice Letter provides reduced rates to
multiple units where (a) a single individual or
entity has guaranteed the underlying bill, or
(b) where a ’'corporation or other legal entity’ has
fulfilled various requirements rélating to promoting
the utility’s service. End users nust be enployees,
officers or have a similar legal tie to the eéntity,
and must be engaged in a for-profit basis in the
entity’s main line of businéss. Unaffiliated
individuals would not qualify as a ’cor ration or
other legal entity’. Nor would a non-profit
association or loose faffinity group’.”
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explanatory language fron the letters with regard to exclusion of
non-profit entities, however ineffective and unartful the result.
After issuance of the Resolution U.S. West took no steps to bring
to staff’s attention any “mistake” or inconsistency between the
clearly intended effect of the Resolution and the actual language
of the Advice Letter.

It was only many nonths later, and after CRA’s
October 11, 1989 request for connission investigation and
enforcenment proceedings against U.S. West with regard to offerings
to the BIA, a non-profit entity, that U.S. West’s new attorney in a
November 1, 1989 letter to staff characterized the inconsistency as
a mere “mistake,” derogating the Resolution, and asking that CRA’s
request be disregarded. The attorney admitted U.S. West had been
providing multiple rate discounts to a non- profit association,
despite the Resolution’s discussion statenents disallowing that,
but defended its actions on the basis the utility was not violating
its tariff. In a footnote in that Novenber 1, 1989 letter, U.S.
West apologized for any confusion its prior characterization in the
December 19, 1988 letter may have caused, stating that its
counsel’s statement was nistaken. It also conceded that “this
mistake in the body of the resolution” may have stemmed fron its
counsel’s mistaken statenment in the December 19, 1988 letter. But
this exculpatory effort does not mention U.S. West’s persistence in
deluding the staff on the same natter in its February 9, 1989
letter wherein counsel reiterated its exclusionary staterents.

This type of sharp dealing has no place in Conmission
practice and will not be countenanced. Rule 1 of this Comnission’s
Rules of Practice and Procedure speaks to ethics, and provides in
relevant part that by transacting business with the Conrnission, a
party agrees "never to mislead the Conmission or its staff by an
artifice or false statement of fact or law.” U.S. West, by its
attorney’s letters of December 19, 1988 and February 9, 1989,
pisled the Comnission and its staff, leading to the approval of
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.

Resolution T-13052 approving Advice Letter 8-A. U.S. West took
full advantage of the ”mistake” it had implanted, and by failing
within a reasonable time after March 8, 1989 to bring this
rpistake” and the resulting language ambiguity to the attention of
the Commission, persisted in furthexr sharp dealing to its
conmpetitive advantage and profit in the cellular narketplace.

Each of these three instances of sharp dealing - the two
separate letters fron U.S. West’s counsel which engendered the
Resolution approving Advice Letter 8-A, and the continued
implementation of the provisions of the Advice Letter without
bringing the 7mistake” and resulting ambiguity to the attention of
the Commission for corrective steps or modification - constitute
separate and distinct violations of Rule 1 of our Rules of Practice
and Procedure. Each is subject to imposition of a pe‘nalty.l4 In
consideration of U.S. West’s persistence in pressing the assertions
of for-profit requirenents for an aggregating entity, which
7pistake® was incorporated into the Opinion language of
Resolution T-13052, and its taking of every advantage of the
mpistake? and resulting ambiguity in the marketplace while
remaining silent after issuance of Resolution T-13052, we conclude
that the maximum penalty of $2,000 permitted for each violation of
Rule 1 requiring that parties never mnislead the Conmission by an

14 PU Code § 2107 provides, in relevant part, that: 7Any public
utility...which fails or neglects to comply with any part or
provision of any...rule...of the Comnission, in a case in which a
penalty has not otherwise been provided, is subject to a penalty of
not less than five hundred dollars ($500) nor more than two
thousand dollars ($2,000) for each offense.” "Every violation...of
any part of any...rule...of the Commission, by any corporation or
person is a separate and distinct offense...” (PU Code § 2108.)
nin construing and enforcing the provisions of this part relating
to penalties, the act, omission, or failure of any officer, agent,
or employee of any public utility, acting within the scope of his
official duties or employment, shall in every case be the act,
omission, or failure of such public utility.” (PU Code § 2109.)
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artifice or false statenent of fact or law is appropriate and
should be inposed.

The General Counsel of the Commission will be ordered to
bring and prosecute to final judgnent an action to recover this
$6,000 in the name of the people of the State of California in
Superior Court in San Diego County, as provided by PU Code § 2104.

We next turn to the Cease and Desist Order instituted by
D.90-04-030 issued on April 11, 1990. This order provided that
U.S. West cease and desist effective that date from offering or
providing multiple rate discounts to end-users where the
aggregating entity is a non-profit entity. Custoners receiving
multiple unit discounts as of that date through association with
non-profit entities were grandfathered to preserve the status quo
until the issues would be addressed and resolved in 1.88-11-040.

on June 6, 1990, the Comnission issued its interim order,
D.90~-06-025 in 1.88-11-040. 1In this interim order the Commission
. again recognized that facilities-based carriers enjoy economnies of
scale from volume usage, and concluded that a form of wholesale
rates should be afforded to those corporate or other legal
entities, irrespective of characteristics, affinity, or
professional affiliation, who contribute to volune usage and offer
cellular service to a restricted group of end-users. The
Comnission determined to end any distinctions that have developed
between “"bulk users” and “larde users” in favor of a more pro-
competitive policy of reguiring carriers to offer only one tariff
to be applicable to all corporate or other legal entity volune .
purchasers if there is a demand for such seérvice within the SMSA.

To qualify for this volure tariff a corporate or other
legally organized aggregating entity, without regard to for-profit,
non-profit, affinity, or professional affiliation distinctions,
must serve as the master customer for its employees, officers,
contract agenté, or menbers, bill and collect from these individual
end-users, guarantee payment for all usage by its end-users, and
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not apply any additional charges to these end-users for such
service. The volune tariff rates must be set at least five percent
(5%) above the rates the duopoly carriers charge resellers, thereby
enhancing conpetition by providing resellers opportunity to conpete
for volume purchaser business. The 5% pargin must not affect any
rate offered by a carrier to a governnent agency. In addition, we
require that these volume purchaser tariffs contain the following
consumer protection provisions to apply when volune services are
purchased by other than certificated resellers or carriers. The
volume purchaser must notify individual subscribers thatt

1. It is not a public utility.

2. The Connission will not resolve disputes

between the volune purchaser and its
individual subscribers.

Snmall Claims Court and other similar forurs
are available to resolve disputes if
necessary.

The service is provided under a volune
purchaser tariff from a utility and all
service pay be discontinued if the volune
purchaser does not pay its bills.

The volume purchaser is not permitted to

mark up the service billed by the utility

or charge special cellular service fees of

any kind.
Notice must be provided in writing to individual subscribers of the
volume purchaser at the commencement of service, and an additional
copy of this notice nust be provided at least twice a year to each
individual subscriber by the volune purchasér.

By March 1, 1991, U.S. West will be required to subnit an

Advice Letter modifying its tariffs, insofar as such pertain to all
volume purchasers other than certificated resellers, to conform to
the requirements of the last paragraph. Upon approval of its
Advice Letter U.S. West will inform all volume purchasers of its
nodified tariff requirements. Those volume purchasers temporarily
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grandfathered under the Cease and Desist Order of D.%90-04-030
issued April 11, 1990, will be afforded 30 days'’ opportunity after
the approval date to either retain U.S. West service under the
modified tariff provisions or to transfer to any certificated
reseller. Within 30 days of the date its Advice Letter is
approved, all U.S. Hest volune purchaser service to other than
certificated resellers will be required to conform to the
requirenents of the modified tariff.

The Cease and Desist Order of D.90-04-030 will be vacated
30 days after the date U.S. West's Advice Letter conforming its
tariffs to the requirements herein is approved.

While counsel for CRA’s action in revealing naues in the
Schena docunent do not rise to the gravity of the sharp dealing for
which we fine U.S. West, it is of similar character and is not
appreciated by the Comnission.

We are aware that there are now petitions for
clarification or modifications to D.90-06-025 before the
Commission. We are also aware that the instant proceeding, while

an investigation, has its scope, as indicated during the PHC held
April 5, 1990, essentially limited to volume purchaser issues and
asserted transgressions as these pertain to U.S. West. This
proceeding is not a generic proceeding. Accordingly, any
substantive clarification or modification of D.90-06-025 other than
as such pertain to U.S. West must await proceedings in I.88-11-040.
The investigation instituted by I.90-01-013 should be

closed.




1.90-01-013  COM/GNW/PNE/rys/cip #**

Findings of Fact
1. U.S. West, the non-wireline-facilities based duopoly

cellular carrier in the San Diego SMSA, operates under authority
granted by this Connissien in the exercise of our regulatory
authority over this class of comnunication utilities.

2. The Comnission has determined that large organizations
who purchase volune cellular services for their own use involving -
an identified group of end-users enable duopoly carriers to achieve
econonies of scale, and the Commission accordingly has authorized
duopoly carriers to implement forms of wholesale tariffs in order
that such benefits of scale may be passed through to end-users.

3. Through previous successive Advice Letter filings, U.S.
west has received authorization to include certain volume purchaser

rates in its tariffs.
4. In 1988 CRA complained that U.S. West in violation of its

tariffs was offering ”illegal, anticompetitive and nisleading”
pronotions by offering wholesale rates to ”groups of unrelated

individuals.”
5. In an attempt to clarify the circumstances of its

offerings in response to the complaints, U.S. West filed Advice
Letter 8, superseded by Advice Letter 8-A.

6. CRA and a cellular reseller customer protested the U.S.
Wwest Advice Letter filing, asserting inability of resellérs to
conpete, and charged U.S. West with open-ended offerings to
individuals with ninimal affiliation to the aggregating entity.

7. On Decenber 19, 1988, U.S. West’s counsel wrote denying
the accusations, and stated therein that U.S. West 4id not make
bulk rates available to members of just any affinity group - that
the group nust be one organized for mprofit-making purposes.”

8. On February 8, 1989, U.S. West'’s counsel again wrote the
comnission, reiterating the utility’s intention and position,
asserting that non-profit associations or loose affinity groups
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would not qualify under Advice Letter 8-A as a “#corporate or legal
entity.”

9. oOn March 8 1989, in reliance upon U.S. West'’s assertions,
the Comnission issued Resolution T-13052 authorizing U.S. West to
nake Advice Letter 8-A effective.

10. In the Background and Discussion portions of
Resolution T-13052, the “Opinion” part of the Resolution, the
comnission detailed its intention that any aggregating entity
through which discounted rates would flow under U.S. West's Advice
Letter 8-A would have to be an entity organized for profit-making
purposes, and clearly indicated the Connmission’s reliance upon U.S.
West’s assertions to that effect.

11. In the ”Findings” part of Reésolution T-13052, the
Ccommission - without further comment or limitation - stated that
the terms and conditions proposed in the Advicé Letter were
»appropriate and reasonable, and in the *order” part of the
Resolution, the Connission, while dismissing the protests, merely
stated that authority was granted to make the Advice Letter
effective on March 8, 1989, without modification.

12. The revised Cal. P.U.C. Shéets Nos. 151-T and 152-T
approved through Advice Letter 8-A merely require that "The
Eligible Persons are engaged on a for-profit basis in the entity’s
pain line of business,” with no requirement that the entity be a
= for-profit” entity.

13. In offering and providing multiple unit tariff rates to

non-profit aggregating entities, U.S. West followed the as- R
submitted provisions of its Advice Letter 8-A which were authorized
to become effective by the order in Resolution T-13052.

14. On October 11, 1989, CRA requested investigation and
enforcement proceedings against U.S. West, alleging that in
offering multiplé unit tariff rates to a non-profit affinity group,
the BIA, U.S. West violated both Resolution T-13052 and its own

tariff.
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15. On January 9, 1990, U.S. West filed Advice Letter 24 by
which it sought to remove the 7anbiguity” between the language in
the Z0Opinion” portion of Resolution T-13052 and its tariff, and to

clarify its tarifE. .
16. On January 9, 1990, the Conmmission initiated 1.90-01-013.

17. At a PHC held April 5, 1990 U.S. West readily stipulated
that it had offered and provided multiple unit tariff rates to the
building association as well as to other non-profit entities, but
contended that these actions did not violate its tariff} that there
vere no tariff requirements that the aggregating entity be a non-
profit entity; only that the Eligible Persons be engaged on a for-
profit basis in the entitiés’ main line of business.

18. As to Resolution T-13052, U.S. West concedes that the
limiting language in the “Qpinion” portion of the Resolutijon (with
regard to the stated requirerent that an aggregating entity should
itself be organized for profit-making purposes) “"may sten from
correspondence from counsel for U.S. West...”, but argues that
counsel was mistaken, and while apologizing for any confusion this
characterization may have caused, states that the plain meaning of
the tariff remains clear and was follaowed.

19. 1In the PHC the parties acceded to the ALJ's proposal that
further hearing would not be necessary!: that in recognition of a
pending decision in the generic investigation into regulation of
cellular radiotelephone utilities, I.88-11-040, U.S. West would
inmediately withdraw Advice Letter 24; that a Cease and Desist
order would issue from the Commission for U.S. West to cease .
further offerings to non-profit entities while grandfathering then
existing services, thereby preserving the status quo pending
indication in the generic proceeding of Commission intentions; that
U.S. West would furnish coded information indicating the extent of
existing U.S. West’s non-profit entity service with the
understanding that following briefing on possible sanctions, fines
nust be inmposed if violations were determined.
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20. On April 11, 1990, by D.90-04-030 the Commission ordered
U.S. West to cease and desist from offering or providing nultiple
rate discounts to end-users where the aggregating entity is a non-
profif entity. End-users then receiving service were grandfathered
pending resolution of the issue in I.88-11-040.

21. oOn Aapril 12, 1990, in conpliance with the ALJ’s order,
U.S. West subpitted under seal coded information listing the
aggregate nunber of cellular units categorized by types of non-
profit organizations.

22. On April 5, 1990, U.S. West withdrew Advice Letter 24.

23. The repeated assertions of U.S. West to the Conrnission
alleging a requirement in Advice Letter 8-A that aggregating
entities to be eligible for nultiple unit rates for cellular
service had to be "for-profit” entities, were false statements
which misled the Connission to issue Resolution T-13052 containing
anbiguous language.

24. By failing to bring to the attention of the Conmission
the ambigquity betweén the language in Resolution T-13052 derived
from its false statements, and Advice Letter 8-A, while taking
conpetitive advantage and profit from the ambiguity, U.S. West
continued for months after issuance of the Resolution to nislead
the Commission.

25. Each conmunication by U.S. West to the Comnission - the
December 9, 1988 letter and the February 8, 1989
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letter, and the fact of U.S. West?’s continual failure for months to
bring the anbiguity language in Resolution T-13052 which it
engendered to the attention of the comnission, constitute distinct
and separate instances of U.S. West misleading the Commission in
violation of Rule t of the Connission’s Rules of Practice and

Procedure.
26. For each of its three violations of Rule 1 of the

Comnission’s Rules of Practice and Procedure U.S. West should be

subject to the maxinmum penalty pernitted by PU Code § 2107,
27. By D.90-06-025, an interin decision issued June 6, 1990

in I.88-11-040, the Commission concluded that in the interest of
developing a pro-conpetitive policy that offers the ability to make
available margins from buying in bulk and reselling individually, a
forn of wholesale rates without distinction between #hulk users”
and ”large users” should be afforded to legal entities irréspective
of characteristics, affinity, or professional affiliation, who
contribute to volume usage and offer cellular service to a
restricted group of end-users, and set forth qualifications for
such volume tariffs.

28. U.S. West should be required by March 1, 1991 to subnit
an Advice Letter to modify its existing tariffs to confornm to the
single wholesale volume tariff qualifications set forth in
D.90-06-025.

29. U.S. West should be required to inform all its present
volune pro&hcers, including those “grandfathered” temporarily under
the Cease and Desist Order of D.90-04-030, of a 30-day A
reconsideration window, after approval of its Advice Letter, during
which purchasers may either retain U.S. West service under the
nodified tariff provisions or seek transfer to any certificated
reseller or cancellation of service without penalty.

30. Within 30 days of the approval of a U.S. West’s Advice
Letter modifying its tariffs, all U.S. West volume purchaser
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service to other than certificated resellers should conforr to the

nodified tariffs.
31. The Cease and Desist Order of D.90-04-030 should vacate

30 days after U.S. West’s Advice Letter conforming its tariffs is

approved.
32. CRA filed no request for finding of eligibility for

conpensation for its role in this proceeding.

33. Motions not granted during this proceeding or on brief
should be deemed denied by the ALJ.

34. The investigation initiated by 1.90-01-013 should be
closed.

Conclusions of Law
1. U.S. West is a cellular radiotelephone telecommunications

public utility subject to the jurisdiction of this Commission.

2. commission resolutions are Commission decisions with the
same force and effect as any other Commission decision {Conclusion
of Law 6, Stanislaus Food Products Co. Vv PG&E (1979) 2 CPUC 2d 304,
308, 310).

3. The ordering paragraph of Resolution T-13052 issued on
March 8, 1989 authorized U.S. West’s Advice Letter 8-A to be
effective on that date and dismissed the protests, serving thereby
only to make the tariff ternms contained in the Advice Letter as
originally subnitted effective, and to effectuate the disnmissal of

the protests.
-t 4. In offering and providing multiple unit tariff rates to

non-profit aggregating entities, following Commission
Resolution T-13052 approval of Advice Letter 8-A, U.S. West
violated neither the Advice Letter nor Resolution T-13052.

5. The successive attempts of U.S. West to mislead the
comnmission and its staff by false statement on material facts
inducing and leading to Resolution T-13052 authorizing U.S. West’s
Advice Letter 8-A were violations of Rule 1 of the Conmission’s

4

Rules of Practice and Procedure.
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6. The protracted delay by U.S. West in bringing the
language anbiquity between Resolution T-13052 and Advicé Letter 8-A
to the attention of the Comnission, while taking conpetitive
advantage and profit from its delay, constituted an artifice
further nisleading the Comnission in violation of Rule 1 of the
comnission’s Rules of Practice and Procedure.

7. PU Code § 2107 provides penalties for public utilities
which violate any rule of the Conmmission.

8. U.S. West should modify its tariffs to meet the volune
purchaser requirenents of D.90- -06-025, and should require all such
purchasers, except certificated cellular resellers, to conforn.

9. Volunme purchasers under the cease and des1st provisions
of D.90-04-030 should have opportunity to transfer or cancel.

10. No filing having been made by CRA for a finding of
eligibility for compensation, consideration of eligibility, or of
an award of legal fees or costs, is unnecessary.

ORDER

IT IS ORDERED that:

1. If U.S. West Cellular of cCalifornia, Inc. (U.S. West)
wishes to offer and provide, or continue to offer and provide,
multiple unit volume discounted rates through other than
certificated resellers, U.S. West by March 1, 1991 nust subnit to
this Commission an Advice Letter filing proposing modification of
its tariffs, insofar as these tariffs pertain to all volurme
purchasers other than certificated resellers. Such an aAdvice
Letter filing must provide for offering and provision of multiple
unit cellular service to any corporate or other legally organized
aggregating entity without regard to such entity’s profit or non-
profit status, affinity, or professional affiliation distinctions.
Such aggregating entity must contract to and serve as the master
customer for its employees, officers, contract agents, or menbers,
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bill and collect from these individual end-users, guarantee payment
for all usage by its end-users, and not apply any additional
charges to these end-users for these services. The volume tariff
rates must be set at least five percent (5%) above the rates U.S.
West charges certified resellers, but must not affect any rate
offered to a governrmental agency. In addition, these volune
purchaser tariffs applicable to other than certificated resellers
nust contain the following consumer protection provisions requiring
the volume purchaser to notify individual subscribers that:

a. The volune purchaser entity is not a public

utility.

b. The Commission will not resolve disputes
between the volume purchaser entity and its
individual subscribers.

Individual subscribers must look to Small
Claims Court and sinilar forums to resolve

disputes.

The service is provided under a volune
purchaser tariff from a utility and all
services may be discontinued if the volune
purchaser does not pay its bills to U.S.
Hest.

The volune purchaser is not permitted to
mark up the service billed by U.S. West or
to charge special cellular service fees of

any kind.
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This notice must be provided by the volume purchaser entity in
written form at the cormencement of service to each individual
subscriber, and additionally at least twice a year thereafter while

served.
2. Upon accéeptance or approval by the commission of the

Advice Letter proposing to modify tariffs required by Ordering
Paragraph 1, U.S. West shall inmediately inform all its volune
purchaser entities, including those grandfathered under the cease
and desist provisions of D.90-04-030, of these accepted or approved
modified tariff requirements.

3. Volunme purchaser entities temporarily grandfathered under
the Cease and Desist Order provisions of D.90-04-030 will be
afforded 30 days’ opportunity after the effective date of the
acceptance or approval of the modified tariff requirements to
either retain U.S. West service under the modified tariff
requirenents set forth in Ordering Paragraph 1, or transfer to a
certificated reseller without termination penalties or charges.

4. Within 30 days after the acceptance or approval by the
Commission of U.S. West’s Advice Letter modifying its tariffs to
conform as set forth in Ordering Paragraph 1 herein, all U.S8 West
volune purchaser service to other than certificated resellers shall
conform to the modified tariffs.

5. The cease and desist provisions of D.90-04-030 shall
vacate 30 days after the effective date of the acceptance or
approval of the Commission of U.S. West’s Advice Letter.

6. U.S. West shall be subject to the maximum penalty of two
thousand dollars ($2,000), as provided by PU Code § 2107, for each
of its three failures to comply with the provisions of Rule 1 of
the Comnission’s Rules of Practice and Procedure, for an aggregate
penalty of six thousand dollars ($6,000) .

7. Unless paid voluntarily within 45 days of the effective
date of this order, the General Counsel of this Comnission is
ordered to bring and prosecute to final judgment an action to
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recover this $6,000 in the nane of the people of the State of
california in Superior Court in San Diego County.
8. Cellular Résellers Associations, Inc. is awarded no
compensation for its role in this proceeding.
9., I1I.90-01-013 is closed.
This order becomes effective 30 days from today.
Dated Pecenmber 6, 1990, at San Francisco, California.

G. MITCHELL WILK
President
FREDERICK R. DUDA
STANLEY W. HULETT

JOHN B. OQHANIAN
PATRICIA M. ECKERT
Connissioners
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CELIVIAR P2DIO TELICONMUNICATIONS SERVICE
(Continued)

SPTCIAL CONDITIONS . 2ETATL (Continued)

6. Privscy

The Coapany will provide new retzil end users with a brief
statezent explaining that by its nature, cellular technolegy
cannot alvays assura conversationsl privacy. These subseriders
will also recefve a sticker to be zfiixed to their modile units
requesting in substance that pariies to cellular conversstions b=
inforzed of the possibility that cellular conversations zzy not be

corpletaly private.

Services to Muliinla Units

The raduced rates for sarvice to =zultiple units are
under the following circumstsnces:

a) Any individual or entity which agrees to be
1fable for 21} tariifsad chargas for tvo or more 1
cellular uvnits will be eligible for multiple unit ¢

2

Any corporstion or other 1legal entity will quzlify for
multiple unic ratss for cellular service deliverad o units
held by ezployees, oificers, contract agsnts, and zézbers
("Eligible Persons®) vhere (i) the Eligible Persons ars
sngagsd on a for-profit basis in the entity's main lins of
business; and vhere (ii) <:the individuals or entities
rasponsible for paycent have cozplied with Carrier's tariils
regaréding c¢vedit and deposits; and vwhere (iii) ha
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organization has verifisd the sta
officers, contract agents, znd nambers Tace
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Publicly endorse Garrier as the organization's
farrs
'

Provide advertising space in organizational emailers
bullezins, newsletters, znd the like; or to

Allow Carrcier to introduce and describe its sarvice
exployée and/or mexzbersnhip meetings.
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CELIULAR PEDIO TELTCOMMUNICATIONS SERVICE
{Continued)

SPECIAL CONDITIONS « 2ETAIL (Continued)

6. Privscy

The Company will provide nev tzil end users with a bdrief
statzzent explaining that by i..s rnature, cellular technology
carnot alvays assure conversstiomsl privacy. These subscriders
will also recsive a sticker to be zfiixed to their zobile units
requesting in substance that pariiess to cesllular conversations b2
inforzed of the possibility that cellular conversations may not be

completaly privats.

Services to Multiosla Units

The rvreduced rates for service to zultiple units are 2vailabie
under the follewing circumstances:

a) Any individual or entity which agrees to be separazely
l{able for 21l tariffad chargss for two or mor2 identiiied
cellular units :‘11 be ellg'ola for multiple unit vstes.
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Any corporat tion or other 1legal =antity will qualizy for
sultiple unit ratss for celluvlar service deliverad To units
held by ezployees. officers, contract agsnts, and zexbers
("Eligible 2ersons®™) where (i) the Eligible Zersons ar:
sngagad on a for-profit basis in the entity's zain line of
business; and <where (if) <che individuals or entities
rasponsible for paycent have cozplied with Carrier's ta'i::s
ragaréing zad and deposits; and whers (iif)

orz ani_ahion ha verified =%
o:ficers, contract agenis, &n
the benefits of wmulziple uni
organization has agrzed to:
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Publicly endorse Carrier as
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CGSA; or to

Provide advertising space in orgzanizational eailers,
bulletins, newsletters, znd the like; or to
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Allow Carrier to introduce and describe its sarvice at
exployeé andfor mexzbership meetings.

Issued by
Advice tter No.
Jennifer Pomerov
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