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OPINION 

.' . .-]:; -

Gil~oy' Energy C?lilpany (G'ilroy) , and BAY Ene~9Y (B·AF)· 
1, -' -;;. ..' ~ , .~, - ~ . .! :: _ ' :.. ' '.. -~.!'. ;.' •. :- '-, -: :'1 : .. - ... ;. 

(C9mpla1nant).are coge1l~rators that.sell power to Pac1f1c Gas and 
~ , ~: , I :: . ,.. r : - .;;. 0:: : -, .' ." 1 '.- • ~., • - • - , • " '-... • - • • 0,.. _ • 

. Electric' coppany (ro&E)' ·undt;r' ~e"paiate' contr'acls 'which itiiow the"" 
• • i~_'..;.· ..... :: . )" .. ' '!"-::~ ,~!,:~, .. ; ~:"~-'-.~:.: '.>-.,-; ':~ • ~: ... t~ :.'n.'" 0"'::. t " _ " ~-~·~~t -~~.-: \,_, -

ut1l1ty to refuse deliveries during certa1n port1ons of the year~ . 
Complainant,also.buys natural gas from PG&E ~o power their 

:._·_'i.':,. ... '-;'. : •. ~ ..• _~ ..... ' - .' "'_~'~ .. \' ~:_, • '5': ._ ~:" .. \.'.~'·~"l J.; ... _-~~~. ~ . 
cogenera't:10n fac111t1es .. In th1s compla1nt, Gl.lroy and BAF al~ege 

~" •. ' • : •. ~ _ .. , .... r;~.. :.. "."0_ ...... ;-.. 1: .(: _,~.'.; ~ ;":.- :;-:'_::"." ." ,- ~ 0"' -=. I .';_'" .~~-". ,,~,' 

that PG&E's natural <Jas tarl.ffs, as irnplemented, ~nlawfullY result 
• _ .'~ - • ....... _ .' . • 1: • ... i. .' "_ ~ -. _ -.; Ik~ " _~ l L' ': _". :. ~~ -.; ~... .: ,- ~. -.: ' 

1n these dispatchable cogenerators paYl.rtg substa~t1al demand 
charg~s for natu-';algas ;se.rVic~ at tfrn~~ wheh' PG~'E's: ~ieritric. 
diVision is cu~taiiing' 'p~w~r production a,rid co.inpiai:ria'nt.·a~~ riot 
consuming gas. In this deci:sion,' we 'find that thi~:'~ompl~int (is 
without merit, but do order rG&E to file for approval of 

',. '" ' . '.';,' '" • I 

renegotiated power purchase agreements wherein its electric 
ratepayers would compensate Complainant for dispatchability 
provisions. 
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Gilroy, ~nd BAF. filed this( comp.~~itl.~, 0t'.l,F-rl?~~a~y ~ ~,~.' ~'~~?l'~' 
A prehearing conference "(pHCr:~as hl!i.d on June 21, 1989. In his:·c.,j : 
letter requesting the PHC, attorney~ for C?-tp.pl,~J,n..a,~t,. requested the 
setting of hear~ng dat~s. At the PHC, Complainant instead proposed 

~l!~t""'.""i~~-"'~: ~-t""- < l ~--\" 

that the matter ~~. sU~lDi:tted"" 9r' the., pleadings with the' addition of 
certain stipulated facts. The assigned Administrativ~' Law Judge~:'~! 
(ALl) asked all parties to report o~ their success in complet.'iNg. >.<, 
outstanding discovery requests and their succes's" in' reaching 
stipulations as to facts to be considered in the case no later"than 
July 11, 1989. UnexpectedlYf ,~he ,~roce~s preceding stipuiation 

,. 1 I; 1 " ) 
took an additional six: months. On Janliary 5, 1990, counsel for 
PG&E forwarded to ALJ steven Weissman a packet of infolnation which 
included a. statement of Facts to which ail parties haVe stip~i¥te;d~;: 

.~. ' '-~. _ '. ~ •.... - ,"._ "-.:; '., • _-" ·T~>··· .. -. ~):"-.;.\; :~-;. • 

a statement of Issues whl.ch the parties agreed to' address in their 
.~-." ',-- .- ~>" ~ .. ". -'. ", ~ .':~ .,'! .. '-: ~'1~-~' >,_~, ~"""'>' ~"·;fi:·-"l:;:-r=·,,· . ..,""')~ 

br1efs, l.nformation related to the Gilroy bill calcuiations~ arid a ' 
~ ,: -.. ; ~ - ". I' _ '".,' .. < " ~. '. .:~ : ~ ~ :' ,-. . ~ • ~ -;.'.' '. . ... ; • ~ .' - • ~ 

copy of the Gilroy and BAF power purchase agreements (ppA) w1th 
.. :,. • '. .: _ _~ r 

amendments. 
• _, ~ I 

, .:' - ~ .. :-. -a..-~, ~.,_';<. ';.~;. " ;.' ;' 

PG&E, Gilr9Y/BAF, and Div1sion of Ratepayer Advocates 
_ l ",;. ,~ .. ': -. \ ~",,_. -" -."_ .... {:. ~ :. ~ .. ' .• _~~,. :~.~ .':" ': .',' 

(D~) agreed to fl.le ~oncurr~nt openl.ng br1efs on January 25, 1990 
.- .' ~ ~ : • ' .• _.' . .:. .'~.: ~." - "1 :", "_ _. . ;. .'. ~ .". _" • ~_ l . ,. 'I- ~ - - • 

and concurrent reply briefs oil February 21, 1990. . . 
As"a resuit-"ofa :stj~uiat'ioli ~mortg the; partie~, cotb"er 

than the PPAs and certain biiii~g .inforni~tiori,; 'the en~irefact.tial 
record 'in this proce~ding is as follows: 

II. Participatioii by BRA 

. On May 30, 1989, ORA filed a Not.ic~:of Participation, 
stating that it has an interest in this matter because of it~ 
possible precedential impact on the restructured natural gas 
program. The notice further stated that DRAls position is that 
PG&E is serving Gilroy and BAF in accordance with the applicable 
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tariffs and' \.iithirri the Commission(s' prescribed,',rules' yndet" ,the' i l' i~'f', 

rest"ruct\1red~ natural 'gas prO<Jratll~rr,fq';"-, ~'di nl k-:ni:;;fii'Y" >:n~,r -;L~-':f; 

, ; ", '" ,Complainant~ re'sponded ,with' a' Mobion· to' strike:Notice.6f"~ 1 

partioipatfon~'arCJUirig that ORA· failed to' 'conform with, RUle' 5:3, OflC':l 

the Rules of practice and procedure, which reqUires that anyone 
interested in becoming,a' party,to'acomplaint- proceeding file a 
petition to intervene. Such a motion must set forth the grounds of 
the proposed intervention'r the positi,~:m, and ,inter~st' of, the 
petiti'oner. ,in' the 'proceeding;~ and whethet'or· no~'th'e, petitioner's " 
positiorl"is' ·in,supportof oroppo~itio'n to ,the ,relief so:ught •. {;:', , 
complainant' argUes that :if ' ORA~ is 'given:s'pecial ,status by being ',,', (, 
allowed'to participate without filing a: petition ,to J!\tervene, ,then 
the 'questiol'k' is raised as to whether ORA also has privileged" 
standing in terms of its recommendation being afforded greater ,:. 
weight by the' cOliUilission. ", •. j 

The ALJ appropriately denied Complainant~s notion.' ljhile 
evidence and argument offered bY,DRA'areattordedn~,greater weight 
simplY becaUse they are'offered by ORAl we.are especially anxious, 
to encourage ORA's participation in any matter which 'might affect 
ratepayers~ Thus, we make no demands of ORA prior to granting it 
status as a participant in any of our proceedings. This proceeding 
would clearly have ratepayer impacts if Complainant ,prevailed, 
since it would be relieved 'of the 'responsibility of making payments 
which woUld have to be absorbed by ,the remaining ratepayers, 

At the same time, ORA is n6 different from other 
participants in that it must make the nature of its participation 
in a given proceeding clear to all concerned. In a proceeding as 
simple as'this one, ORA may be able to make its concerns and claims 
clear to other parties in a brief notice of participation, It must 
also cooperate with normal discovery requests 'and comply with 
deadlines Which may be established for announcing the intention to 
present witnesses or other evidence. In a more complex complaint 
proceeding, it may be appropriate to require ORA to provide more 
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detail'"',in it's [ pleadings~ as, to', its' position ,on ,eaChlQtl th~,dl" ~::n r')«i 
assertions contained in the complaint.-l ~. HOllever, r prior, t();~il_6wA.ng ,'J: 

ORA~ to pattioipate, in' a; matter, which -may, affect'·ratepayers, we will 
not: -require, ORA' to persuade us of the. merits' ~f!its pa:rticip?,tion"'-"'7 

• ~ ' •• t t '! " ~ ~! ~.' ..... - :: \"':.' I . ':: ~: ~ 

. ~ -
~. ' 

" Gilroy operates a, cog'enera~ion plant: locat~d at, th~ ·V! ,; :-{; 

Gilroy Food's' Facility at, 1350' pacheco PAss . Highway ,'.;Gilroy,- ,PA. ,i;' :',:: 

95021. . BAF~" a California ;limited par~nership,:-has~dnstalled",a . ,.' 
similar cOgeneration facil;lty at: ~its plant ,located at, '750 ,M~tz f f, ."-, 

Road, King city, CA, 93930, - that had been Undergoing 'star~~up \' ,'" i i. 

testing and has been placed "in' service' during ;the pendency of :thi~ 
complaint.-· - . ~ :"0 !" 

PG&E serves natural g'as and electrioity" in' the' lo.catlon--
of the GilroY and BAF facilities,' ' 

.. 'Gilroyand :BAF 'receive natural gas,service from PG&E,-;" 
pursuant to' tariffs authorized -by the california ,public utilities ,: 
Commission:(cpUc). 

: Gilroy and' BAF are each parties,to non-standard PPA (each 
of,which incorporates several amendments) ,with PG&E based on a -,' 
standard 'Offer No.4. :-., " , '. 

ThePPA allows PG&E to nschedulengeneration by 
Complainant during specified periods~ , 

BAF and Gilroy each desired that a "schedulingn provision 
be inolUded in its PPA-because of their belief that having.the 
provisio~ in the PPA would increase the likelihoOd the california,' 
Energy commission ,(CEO) would certify it~ cogeneration ,facility. 
Gilroy and BAF each believe that the CEe would not have certified 
its CO(:Jerieration" facility' absent -a' scheduling provision in its PPA~ 

In March 1988;PG&E notified Gilroy that PG&E would not 
curtail Gilroy's operation of its cogeneration facility pursuant to 
Appendix j of Gilroy's PPA during 1988. 

- 4 -
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');1 During i the time·.!that~<li1roy :operate<\ :its '.c<>,<Je!leration 
uni t in ~ 1988; '(G i1 roY ~ prov i~ed --, PG& E 'W 1 th approximate ly. \18~Lmll1 iQO r<;:' 
kWh of energy and, after'iit Qemonstrat.ea ::-firm 'capacity Lin .'{,~, . r .1",) 'Y) 

accordance with the terms of its PPA, 120 MW of capacity in 
accordance with the termslof fit':PPA," ',:11' '1<: • \' { 

Gilroy paid PG&E for gas transport service in 1988 to its 
cogeneratioJ\ifacllity pursuant : to"PG&E!stRate Schedule G-;-OOG, 
except:;for December 1988.:0: The"amount ,Qf .Gi1r..oy~s,bi11' for· December-
1988 is th~' sUbjectof'a: separ(itecoJIlplaint: proceeding before .:th,e ." 
cPUCin·case(c.},89-05-029;.· " .;::, :'l.-,:·· >"".~,.·.i·~ ·l·,.'.··} ,,~:;.::,i ),.:,., 

;';: '~In:December 1988," PG&E exercised.its,contractual,rigbt -~," 

underJAppendix :J: of Gilroy,'s ,PPA: to schedule Gilroy~s .~oqeneration; .. : 
operation during periods of 1989 •.. PG&& reqUested qilroy to: ; .. ·.f ". 

naintain itscoqeneratioJ\ facility in an ,off-Hi.n.e available status:. 
from'Jiuluary 1, 1989 through April 30,:1989; and.during,the:hours:{: 
of~lltOO p.m~·t65:0() a4m~i from May 1; 1989 through December 31;: 
1989. . ~ - j : 

On April 4, 1989j. PG&E exercised.its;contractualrigh~.-
under Gil:roy's PPA to request· Gilroy to generate power •. PG&E: ,': 
requested Gilroy.to start-its qeneration'and go to full load when. 
avaiiabl~~: and Gilroy did- so until April 14, 1989, ·48 hours after,. 
PG&E requested Gilroy to return to:an 6ff-line·available.statusas 
per Gilroy's contract rights. 

During'those months in 1989 in which Gilroy did not 
operate itsc6qeneration facility in response to PG&&'s election 
under the PPA to curtail Gilroy's output,PG&E billed Gilroy for 
gas transport service Under the minimum bili provision of Rate 
Schedule G-COG for the customer charge, 0-1 demand charge and 0-2 
demand charge under Rate Schedule G-IND. The custoner charge, as 
well as the 0-:-1 and ~'-2 demand ~harge~ -f6r'Jilnuary through April 

-. '.; 

1989 are based in part on Gilroy's Use of gas. transported in 1988. 
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It:> f _~ Gilroy :FoOdsJ"InovanCt, Basic -American Food~f.are ,the 
coqenel"a'tion' hosts to 'oilroy and- BAFj' respecti'fely .. ';: :Theytareil 1 ~til\f 

conpetitors in -tne world food 'processing market~ c, i,-' \; ,,' ';c n::,', 
I ' .. , ~ -~........ l' t, : : '. f" 

. ! .. 

IV. statement· of; Issues' 
.... , 

The' minimum bill'provision inPG&Efs q-c()G:ttlriff,states~> 
that the minimUnintonthly 'charge ·for service -will not be-less ~th~n· .» 
the' p1'o.;.rata 'customer anddema l\d, charqesu.nder \ the otharw ise :~ ~ ~;~: <'! 

applicable transportation schedule. Thabm~ans that:.a 'QF must pay ~'': 
for tne'coriti'riuil'lg;availability,of natural~qas service even in 
those months when' its hnJ!u~diate' need' for, natural <jas, isqui~~:low, i,;, 
In such instances; the mhlimum payment is' calculated by applying' ,:" 
the QF's otherwise applicable tariff, The tariff otherwise ::', n' ; 

applicable to 'Complainant, is G-INO., part of the'demand charge', paid 
underG~IND is calculated based (,n' thetlctual natural gas.consumed 
during the prior year. Appendix J of the Power PUrchase Agreement': 
(PPA)':between PG&E and ailroy;makes the QF dispatchable at the 
discretion- -ofPG&E.ln other wOl;'ds~ PG&E can require the QF to 
curtaii its deliveries; provided that proper notice has been, 
provided. -PG&Eordeied the curtailment of the Gilroy facility io-
early 1989 after'it-had b~en in operation for most of 1988.,; 

As a result, Gilroy experienced a dramatic reduction in 
its naturalqasconsunption in early 1989, which triggered the 
tdnimum bill provision. According to Gilroy's calculationj 'this' '; 
result~d' in its beirtg billed $1 1 293,4()1 more'than the value of the 
gas it actually corisumedin early 1989. complainant contests these 
charges by raising two issues: 

1. Did PG&E's action in December 1988 to 
sche4u1e' \3ilroy'~f cogener'Atio~fa6ility in 
al\~6ff.:o;.line available" status from'" ; , 
January 1, 1989 through April 30, 1989 
constitute an event of force majeure with 
respect to the calculation of the demand 
charges under Rate schedule G-IND, to be 
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-,- :',' V ... ":· The 'Force Majeure ClaiD._~;{_~ _t,:~;:,~ }~f: ~:~-~~"_. 
, ," 

•. '!.-
_ • _ a. f..': j ;" '. ~ (~ .r .. : : ~ ........ ~ 

,:;:: " "The G-IND rate schedule ,contai!,s '.aforce m~jeure ciause 
which i' forgiVes eith~r" party of its: 'obligationto perform: !Pto the,,; (': 
extent ,that ,theperforInance,oft'a'nysu~h obligation is, 'J>r~:V,ent:~d -,01\ ~,' 

delayed by any cause, existing or ,future,l which is beyond .the: :~! 
reasonable ",control .ofthe,affected party. n", complainant, .argu~~ that:,; 
PG&E~s 'curtailment notice.to 9ilroy "in December 198& .cQnstitute~ an 
event of force majeure within the meaning of PG&E~sRateSc)ledul~· 
G..i.n~D;andthat,; as a result,. ,it should be relieved,of'i.ts demand" 
charge responsibili.ty for the period in '1989 during whi,chits 
operations were curtailed4'."· :;' , ". 

The Complainant's cogeneration projects required the 
approval of the california Energy Commission (CEC). ' complainant 
argues that it" agreed ·to allowinq ,its' fac.ilitiesto be dispatchabJe 
by 'PG&E because it perceived. that to be :the only way to gain the 
approval of CEe. '. "Gilroy argUes that PG&E· acknowledged that 
dispatchability was required by the CEC since PG&E is a party to a· , 
contract that specificallY statest 

WHEREAS, the CEC requires dispatchability"as a 
condition to certification ••• '(Reply Brief of Gilroy-' 
Energy Company and BAP Energy, p. 3; First An!.endment" 
to the BAF PPA, Ex, F) 

By.extension,complainant argues that the CEC decision approvinq 
the projects' certifica~es, which. clearly underscores the 
importance of dispatchability,' forms qovernment action empowering 
PG&E to curtail the plant's performance. Complainant also. states 
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. , • 

that it was not u~fo'k"est!eab1.e: that PG&E I wpuld.'curtail., 9ilroy. Hhat 
complainant re~~tdsiJ;~s' ;:)'ri1-~) ~s~~bbi~(~ .,r'-~'~i tl.D ~:t~~i 'cPfJb would .. '.',' ",,~-. 19!::r.~""'I1'~ \ Ir'll!¥",. li..\·~2tLII\t' .. ')flJ 

implement a rate design based on demand charges that would apply in 
any event.· l(~~P~y ~~~~:~:.:qf~ q'(lr~¥ ;~~~~wr~c;>~p~'ht ,~~~~ BAF' EnerqV. 
p. 4) Gilroy and'PG&E negotiated th&ldispatchabilityamendment in 
1985 and BAF and P<i&~E ~~~g6\;1~~e~d' t}{i?'dis:p~t~habil:ftyi;ainendment in 
1987, well before the,adoption'of-the'new program and the minimum 
bill provision for cogenerators. 

-' :i;~, [.) IJr;response to Complainant's"olaim of. force majeure, PG&E 
points"out' that' -its curtailmen't tight's are.' cle?lrly; set. forth.: in ;its',' 
PPA'ldth' GilroYi: i It :i~ ~PG&E's' position ·that the -exercise of a .i",'· 
contractual ,'right is not;- 'a' force' majeure 'event. ' PG&E a.rgue,s that,'-
by definition;}'a:force majeure' event is unforeseen and beyond the·; 
reasonablecontr61 'of -the affected. party t not, a knoW'n -limitation:::. _ 
asswaed Ulider a' coritract.'· PG&E states that a customer's '; · '. l ,. ~ {;'. ' ' 

contractual 'obligation is neither uhforeseen nor beyondrthecontrol 
of the customer, and that a 'ccmttactual obligation assumed_ by a.,< 
customer which results in reduced gas usage 'is not a force majeure: 
event •. ' 

. ,; Complainant does not direotly contest the suggestion ' that 
compliance'with'a'contt.'act provision cannot normallyforn the basis 
for a'torce:majeure olaim, Instead, .Complainant relies'on the role ' 
of the cEcin regard to·theimpositionof the scheduling provision· 
~~acOJ'ldition for certification of its project.' The' suggestion is. 
that compiainant was required by governmenta'cti6n to build a 
dispatchable'cogeneration project and that this government action 
conbines, in sOme manner, with PG&E's deoision to curtail Gilroy 
output-to forma force majeure. 

complainant states that the G-IND rate schedule does not 
list6r'define the events that constitute force majeure •. However,' 
DRA points out that the rate' schedul'edoes specifically' state that : ' 
~The term 'force majeure' specifically does not in~lude~ •. 
curtitilniEmt in accordance with PG&E's gas Rule 1'" i." ORA argues' 

- 8 -
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th~~: tht~ ~ ll1~_~n~) J J(\: sJ!D-pl~y ,t~~Fms. J.Jl?~ ~': J\99cPX~J 9~~J.9.p19rl-' S.~9.h 1 ~:S) 0,-: 

Gi i roy cann_9~! QI~i.m,1 f~r<;~, ~~jeur:~/~ ,an~: _!:JleJ,e~.?,r.~. ~<~9aJ?~; t~~._ i.' t' 1':.1,'; 
continued .• payment, oJ de~~n.d. ch~r,ge_$i ,sil1lplYo1.~~pa':l.~.~._.qa.:;;: .i~J I\O,"iI.1: ~'·1;.1 
availab~1.~·. ~ i,10M) ass.~rt~. tha,t:, .t.l,l~. ~i,~pa~9Q~ng::Qf~ ,Q~lr~rf~i 6~_e,r~t,i?n\. i: 
by,: ,~&Ers_;,eJ..ect:rio, ,9:epa:rtm~I)t.. ,i,s ,a."~l;C><Jo}ls, t? a. ?,u~t~.11J?e!\~ ;J!", ~~,a~ ~ 
Gilro~\,.a.n~f.G&E a.re a.wa_re_,.t!la~. ~"&E ~~n at ,c.ertain.,ti~e~; ?,(theit;'~' 
year .. ~~l\~~uAe,ze~o deliye_ri.~~. ,DR1' .sUb:1D~.ts: ._t~~~; t:h~. s~I1\~Js<. ~:r~e; 
of a' ~tr~igl)tga.s~mt:ta,iJ1!lent ~it~at~9n. since. pa,~~ies., fl.re.; ~w~~~; r<.. 

tha,t cur~~_ilmen~, may, ~~c~zn~ea, ~e~~~ty, 1'1, ,a,ny, ;~n~c;lenti.tied .~,~t,u,re 
montp,.c' " ,Q~~ argue~~\latsi.nc~ .a ,9urt;a~lm~nt .. d~,~~ n?t. ~pn:s~~~.':l~e an 
even~:,of: _for~emajeu~e,. the, d~?patchipg p'~~yi~~on s)loul<i n9t b~;, , 
consider~d afor~emajeur~ ,event~._::,: -,;;- ,:' . " ,' _ 

_ ,~ _ cOlllp).ainant's.theory rests: o,n the assumpt.~on ,that", 
-". - '. .. -' . . . .. ~ ~ . ~ 

because of what it considered to be CRe policy, it .ha~ flO c,ho~c;:~, "; 
bu~ to,agre~ tQ ~~ dispatchable., First, a~ PG&E point~out, the 
recor~ ~:n .thisc::ase, ~o~s nO,t fully suppor~ thatas~u~ptio~~ " ' 
perh.~ps .bec~use th~ .req~rd was limite.d: (a~ complain~nt:'s requ~st)i' 
tQa short· l:~st. of stipulate<! .fa,ct,s, (,!?ItiP~~inant cann~t, support .its 
claim tha~its project would_ have been rejected if it had ,not - -' .. - ~ . . . - - ".' 

agreed to becomedispatchable .. ,In fact, complainant h~s nO,t 
pointed t.o any project .which has been rejected ,by the ~EC f,or. _~his 
reason •. Second, even if the record showed clearly that. Complainant 

• - • ~. ~ r • • • _ • • • _. 

could not have received a CEC permit without agreeing t9 
dispatchabil,ity, such a showIng would not demonstrate the, 
occurrence of a force majeure event. _ 

At all times prior to sig~ing the PPA and its' amEmd~~nts, 
complainant had one clear option which it has not addressed in this 
proceeding--it coUld have chosen not to build a cogeneration 
project. Instead, it made the business decision to go forwar~ with 
the project with full knowledge that PG&E could at least partially 
control its output, and therefore its ability to produce revenue. 
As DRA points out, the fact that a governmental act may make 
performance unprofitable or more expensive does not excuse the' duty 
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to p'ek-fi'i:1ft a·:c6r.trifctUllPobl iqatrb·n.: : (S"be', I- f6k=' in~ta'nce}' Rose'; v\,:d"! 
LOng (1954ff 12·8'···cal.App'~ 2<f '~24i/18211T") In-' fa¢t~j c6inpiain~nt·-··,) '(c'~; i :~I 

procur~(i"ip"rice'-"col1c'~ssl6riif 'from PG&E' 'a'~"'C=ompeilsationi for" it'S)!;:i i .Ti.···~· 
di'Sp~t(:£hM;)lllty ~": ! F6r 'e){anpie-~I' in' 'exchb.riqe ~ for' the' 'sch~dul iog'; f; ii,' '.', 

pro~tslhn§'/"ro&Et pays Giiroy"c'u\( 'addit"ional tit: for' the~iectrioity"\i 
that is' deliv~red .. '; In' iidditiori; Gilroy receives 'fulli capaoi"tY;~' i' ; " 
paym~nts und"e"r"' it~" PPA: dut"irt<l'curtallment "p6riOds 'as' long' 'as"iits': ;'\' 
facillly' re'malris' "ready~availabte· ~ '. ~ Finall~'" Cociplaiilant-·ls"'nb'f';" 
limited~b~ ~iA\.i~ t'O" purchasing its' hatural qas pursUantl to: the f G~COGi~ 
and' G~INb( ta~lffs .. · As' :we' said as' 'recentlY: 'as' this past, January~"'""c : 
-noncore "'cus'tom~rs "that 'haVe 'sp'ecialJ pi'6blems "as'acresult' of the ,",' , 
demand charges included in our defau):t'rat'E~" structure are cfree · "to',Y 
negotiate' 'spec"ial: tontracts with'"(th"e 'utility), to'address' their 
particu1arproblerns" .,1 

As PG&E sO clearly argues," "eVen if a gov"et-nmental 'action:i 

could resuit in a force najeureclaim' regarding demand charges,' . 
that "claim must be based oh qoverrlment action which' unexpectedly" 
interferes with a relationship, i.e~ governmental action which was 
unforeseeable and arises 'aft'er 'the relationship is foimed.: 
otherwise~' force majeure clains could be Us~d to 'avoid an 
obl'igation whenever a pre-existing regUlatory reqUirement results,' 
in an unfavorable consequence." Sticha' Use of the' force majeure 
concept would undermine 'the effective'ness'ofa.ny nUmber of 
regulatory requirements. B6th ' law and practicality weigh heavily' 
against applying force Eajeure in·this way. 

,1 Decision (D.) 90-01-()1~j m"meo. p. 97." ,This "~eci::;ionwas 
issued in the southern california Gas company's Annual cost 
Allocation Proceeding (ACAP). 

- 10 -
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"', MThel cOl';llB.ission. shall'1 establish ! rates; fprt gas - .-, i "'{:. :' 'j: .. : 

-'. - 1 ";" ~~!1~'b'~:~"; ~~~ ~ ti~~et~ f~lrn~~~~1~~!~12s },~~~,~et~~~d' '! 'i :',:~' " :, ,I j 

for 'gas" utilized-· ~sia'. fuel by' al'f electr~c1 plant l i ':' \.J ,. 
in the <jen_et;'ation _of, el~9tric.i ~y t~X9_ep.t, ,that.; , ' 
this rate shall: appl'y'bnly' to that'·qUantitY'';)f''.'' \~ :.,,~ ". 

:, . gas: which· an eleptrical: corporation', serving).th.e· 
, 'i~~~tI~~~6t~ a~~~i~:I!h~ '~f~~-~Pt~r'df~~~~'I-~!s,,; ,-,;! j ( .• , 

.', : in· the generation' of, an' equiValent amoun~ .of D,···. :. 
:.~. ,e.~.~q~r_~C:,;"t-y}l,~~eq .90 , t.l:t~."c9rp9r~~~<:>,,_~,~: .~vez:~g~ ~, annuai 1.ncrememtai· hettt rAte' and reasonabte' ,,, " .. 
".' trimsEiissibil'losses or that quanti.ty" of <jas. " 

_ ' , actually consumed by the coqeneration " , 
technolo'qy pt:oj~c't· in' the sequential ptOduction ! 

'of, electricity and: steam,: heat,' or useful work,' 
whichever. isthe,iower quantity." (Added 
stats. 1984,'ch~;'840.) ; 

,-, c 

r." , 
'". ~ . 

• • ' ;:, .: •• _. . __ ,~ i..- ~._ • _. _ '. '. - ~. '.' : • J \.; : . IF ~ .: 

This sect 1.on requ1. res that, I')a tura 1 gas:- f 1. r,ed QFs be. pray lded w 1. ~,h 
fuel at a pri~e no. higher; t~~n.that p'a-id by'u~ility ~le,~~ricity};;" 

• _. ~ _ • _ L _. ~. ! . ! .• . .' . < _. .~ ~ • '_ : i r 

generators. This price protection applies only for the quantity of 
natural ga~ which' the: utiXi,t~: ~oUld' \.i~e to' gen~bit_e th-e..' same al10unt 
of electrici~y •.. , _ 

All parties to this pr6ceedirtg appear to agre,e that § 

454.4 requi.res that QFs be provided 'with limited; pric~ parity with 
utiiity 'el~ctr-i.c gene"ratbrs.· . -complairiantini\l~s'thcit, \ulder'i>G&E's 
tariff -iJltei~i'etation, 'disi)<itchabie QFs' wii.rrieVer have parity 'With 
th:e electricutilit'y or other cagenerators. Coriplainaht 'says -that 
thisisheca'\.iseconsu'inptio'J\ of natural' <jas by a dispatchable QF in" 
on~ :ye~'-r'wiif result riot 6hly iil-direct costs comparable'to those' 
faced by an -el~dtric geri~rator' in that year, hut' in higher costs' in 
th~ fol16wi~<i yea'r'.in the 'e'Vefit'of curtailment. 'c6mpiainant 'argues 
that demand charges capture the potential demand a customermhlht 
put oil th~ 'utility &yS:terii~The previous year's usage, complainant 
note~, serves ~s an objectiveme'asure of a customer's pot~'ntial --

- 11 ... 
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demand.fl l However:;: cOlUplainant'maintains' thatt·lts! previo\la year's 
usage is not an objeotive measure of.its demand beoause it bears no 
relationship to the amount of demand 'that:complainant.rnight put on 
PG&E's system during; the'; curtaihnent-periOd"l"Gilroy_'arques that in 
its case the, ~r~~.~l~~"bf;(t~,in(f:t.h'e~"pr16t- ~~~k~k~»s:~~e'lieyels tor 
setting m!J\ltnUm1 paymtmts' in the current Year, constitu,.tes, ,-
retroactive i~tJkakth9Vand::1k/ l~ei--~fok=e," i~ie~A1'~':~'- >; i1 

Th~~e' two- ~~gu'm~~t~· are' related;. ill "that . they' 'b~th rest 
on a single~C f~~-l\Y, pi-,~~ls~2:~:t~la~ :~~~i(,~, "~~~~,er~tb~-:'Pf:},~ ',f' minimum 
demand charge in year 2 based"on its level of ,consumption in year 

.. -'.\~;', ."': '",,:''' t,' -"'[,' ~_,-'.~ - .-, . ~. - .' , ": 

1, it is sbipfy" 'p~yih(;fmo~e' :in'- the's,ec~nd y~:ar~o:r. the'prior year's 
. - ., ,'. .', ," .• '. • •• I. -. .! .;l .. '." i 

consumption. This preroise, has been offered to the commission 
before and ,rejected.," in D'.88'''':03-041, which -c6nsidei-~d Pe'titions 

~ .' - .' . .,' .' " . . . ." '~. . . 
for Modifications and Applications for Rehearihg'ofan earlier 
decision, the commission disagreed with the CalifornHi' ' . - .. 
ManUfacturers Association (CMA) when it tried to make the same 
poihi:.-'· 'I,,\' that' decision (at 'p. '9, footnbte2) we ;~aid: .J,' 

',:~" ';~wi-d'ie the method t1sed' to calculate ttle tate 
'. ,',', ,relies on historical: usage, the, r{lte is set 

. ,pro~pectively to re~oyer a portion ,of the ". 
utility's revenue requirement during the period 
the rates are in effect, and does not,in any 
~ay attempt, to ~ecoyer utility costs incurred 
duririg a prior period. n 

: :: . 

T~e ,revenue. requirement during the period .the rat~s are in: e'(~f,~~t 
~pclud:~~ the costs incurred by the gas ut,ility in proyidirtg ,a,,~ 
ma~(l~aining the capacity necessary to provide service t~,th'~ Q'F 0,0 , 

demancl •. These are costs which must be borne by a non core 'cu~t()mer, 
such as a QF, even when it is not consuming gas. The prior ~ear's 
usage,level. is considered in setting the minimum payment becau~eft 
provides,a reasonable basis for predicting the customer's need in 

.... -" _. ,. . 
the,c~rrent year. 

In response to complainant's assertion that pa,rity ~an 
'- . l • (, I • 

never ,be obtained, PG&E and ORA both argue that complainant st~nds 
to benefit in the year following curtailment because the prior 

- 12 -
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year's(igas'~\lf;a9b'will: appea't un\isually!16\oi rand( minimumi demand '\tYl [j~. 

charges will reduce acc()tdiriqly.lf··'C6i!z)lainarit·~resp6ridsi that:thi$ iis"; 
not s6, since it pays under the G-CQG (UEG equivalent) rate when 
the cogeneration unit: is lln'6p~ratioh And':under':the G-IND rate when 
it is not in operation. DRA responds that cOgenerators do not 
always paY'tiie OEO equiValent !rat~~i' As'-pr6vided· for'in':the G-COG 
schedule, ···.cclqeherators paY [the i 16wer:6f, :the G-CO(;lrate"or.,the (;.fI~O; 
rate. For instciJ\cej' io'Oct6ber· 31 (' 1988-' (wheJ\: th~! Gogeneration ci :: (.! 

unit wAs! iTt operation)'Gilr6Y 'paid: the i G~INDfrate.:' In' additi6ni"':;:;:-~ 
both PG&E and DRA point··out.that i electric ;'utl1ity gas l customers are 
also obligat~~ '. ~6~:~P~Y.\1~~~n~ :;~}{~~g~~"t:'~ven '~her(~h~~-:Are not 
purchasing m\t;ural'·<j<ls'. :\.~s~eo~89~03~653~ 'This ord~r lJ.odified 

.-.' ~.- ~ (, ,~ .. ;;' -... ". :... .,. co,' ~ -". 

0.88-08-070 which' oth~rwise' 'would' ha~e excused' UEGcu~tomers fron 
paying demand char9~s: in the eVent -of: curtailment. 2'· 

.. '; :, '. .' . ..' . . : . ., .'. . ":, :~ ~. : . .: . ~. ~ r, .. 
Complal.nant' s retroactiv~ ratemakiiuJ argument fal.ls not 

only because the paYments are -intended to meet prospective revenue 
requirements. It fails, as weli,' asa matter of definition. In 
the words of the californiA supreme C6urtj "(a)t:the- risk of 

• '". .; _ .6 " 1..; ..!,",:' .' ~. ; _ _ 1 :.: • ;-'.. , ~ :' • -' .' ~ 

belaborl.ng the obvl.otis, ,we obserye, tl)atb~fore' there can be 
retroactive ratemaking there mU'st' at, ieast be ratemaking. n 

southern cali for·':'ia Edison Co, v',- california Public -Utilities 
commission '(1978); 20 Cal,3d 813; 811~' There· is nO:dispute in this 
case that the "rates to whi~h- Giiroy objects' were ',i.n place and fully 
operational before the billing periOd under dispute. since 

2 In D.88-08-070 (issued in June, 1988), we included the 
discontinuance of minimum demand charge payments by UEG customers 
in the ~vent '6~ curtai).ment·amongchanges to be'incorporated by 
each utility afte;r its.first·ACAP.decisionl We-rescinded this 
change in D.89;"03~053 (issued: in March' 1989) •. PG&E's: first ACAP 
decision was not issued until two months later-(0.89~05-013, in 
May 1989). Thus, 0.88-08-070 neVer affected PG&E's UEG tariff 
provision and PG&E's UEG customers have never been excused from 
paying demand charges, even in the event of curtailment. 

- 13 -
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Gilroy' s:.dispute :"i~ :not.·.with ;r~t~1;l\aklng that: .;Qc~~l;"red~ ~fte,""i.~hfa' i '-""{ 

fact,jthete'can:be n<>xetroact~v~ rat~m~kin9 •..... ';';1 l f 1'.: i~':-.r'·iG;!~' 

, . 
iI".;" '~;i.l '.:~>,' ·<VII.· POlicy Considerations 

-":; ;): Many :of. COlIlplainant's ol)jectionsrelate nq~ to. t\t~: '\' ",; r' 

legality,:of, the,taritfs' or .their applicatiC?n..I{\st~a~ .~~ey, rel~t.~.," 
to thePOlioy,:·~nplications of their current appl~ca~i~n •. ; 'lC"~ • ".':0; 

comp~ainailt'made the,'following assert~ol)s,init~.op~nin9 ~ri~f.: t~·" 

'"C ,;,,~, ~h:· ',Thi~ <;ollUDission should consi<;ler ~ ~h$., .~. ';''i i:1 ~.1 " ,·.:~:3 
,..pr~~pect.~hat PG&E~s tariff interpretat19Jl 

;.: 

'l; • will "desttoy"dispatchabil ity' as: ari'".Uemeht ;.~.< , .l . of' electric utility resQurce pl.;lnning .•. , It 
'" . ,,~shi~~ly uql~kelYcthat ~th~r gas~~ired 
... '"., . c6qehe~ati6n projects' will be able to'" 

~ I. ' 

accept.a scheduling provision and t~e 
associated risk of gas demand charge. 
ribligatio!\s·.. Thus dispatchtibility' and the 

-resulting enhanced ~lexibility of utility 
,op~r?tions will be impaired. 

. #2. . PG&E~s.: interpretation puts th,e cEC',in t)le 
.position of eit~er certificating projects 
· without dispatchability and foregoing' 

'. ,.,operational flexibility, or ot not. . 
. _ c::~rtificatin9 projects at all. In the 

, ,". 

· latter'casethere are potential ~asteful 
.,' . consequencesJ where. cogeneration technQlogy . 

· is not applied ~n circumstances where'it 
would be" otherWise cost-effective. This 
result would expose the ratepayers to the 
risk of expensive plant additions that 
otherwise would be avoided. 

n3. CEC commissioner Noteware and Chairman 
Imbrecht urged the CPUC 'to send a positive 
policy signal to the innovative 
cogenerators who respond to changing energy 
needs in a cooperative way in order to. 
promote state energy pol icy. ' Gil roy and 
SAF urge the commission to consider these . 
policy implications in its deliberations on 
this issue. 
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"4i ~ On~'I?G&Efs·',term!?Gllroy,--~and BAF,i¢an!nev~):,i:jt"'l"';l'''l'Y' chi' 
. ., , .. know . th~ truA. ~6st-, of th~ir gas at the. t:i1lle .' , 
"t. ".; th~i'trs~ it! ,J, Asr~Ho\'rt(\\)ove."iI(tepenall\gToi{\ IoU'; ;:' .,; k:, 
:";:' "(IPG&E~s subs,equent curtailment;deoisions, :!"t:t ',i i'Jr',;',' 

the gas may proVe to have been much more " 
expensive than it first appeared, Under"" : ,',;:"\ "'1 

i if"", ; 1 d 1 thesej qi r~ujnstances it, is : n6t PQssibl.¢ for,', 
, , 

, 'I ~. , ;: YI~~.~:f1~~t;l~ft'?l~~~I' 'lIi ,nf(),rmed, d$o~~i~J\, ',Ir • " ,rega.L01ng ue' uSt:. " , ' - ',' :,\;.1 j ,: • ',' ." i': 
~ < :: .. ~~,~ ---;:.... .' ~ ~ :: " .. -~ >. • ; •• ' •• :~+:.t::! jt;: :~:;..: ~ _~ .... ~),,!~-, _ : .-:: 

:,', j,we" have: d~terJDin,ed.! in, ,th.i;;:cornp~aiJ)~,; pr?c~~diri9_ t,~at., " :,,: 
~ -- ~ .- ... -. - ..•. -- ,A'''' _ •. r~. ~~ ' .. ,,",.r ~ J :tl.\.J.1 ..... , . 

PG&~~ s, G:-.,~ ra~e ,s~hedule is a~ l~~ful ,tariff, Wl1ich, has _ beep,' , 
~ .. '> ~'-" ~ .' •. ~~,":;-,:~ ~ .tl .~f .. ·l· ~:1~' '.: .~ ::~. :~: ,:, _ .• ,""J _tli: ..... l~-.. ,\,:-_1 £)_r;)~.! 

lawfully;~pp.l ied ~o Jh,e ~o~plainant.. H9wev~r t. ~e are, concerned 
~':'.I. '~.'_~.""_ •• ~l. ~.~~j.' _.~~ ... :"-..~ _t~ ::..:"'~- ,~_! 1( .... :.:t.-:Jf'~:~i :_·,'(·~-C:! . ..... ~~ 

that the lawful applicat~on, of ~h~, tariff, p,:ov~si,on~ will' 
... , ~" ..... _: .. -:.. ·~l ~~<lt1 ~i~~::." ~:. ~_~~.:~f'._-i~> .:'; 

disc~~ra~e .~.Fs, fr?J!l. agre,~ing t? provide dispat:cl,l~bJl~ty i ~rd 
p~n~.,li~e ,thp~e ,W~?, do~' w~' do ll:C;;t' ~ish"t() ilnpah:~' ,~'~~'"~;~l'Iie'f~~s which 

" , " , ..' " \ '., """ ," 

dispatchability, pr()vides" to electric ratepayers t,hro,ugh ,enhanced 
-,' --,C "",' "" -" :>' ""'~(.,' :,' 

flexib~lity of utility, operations., Such improv~d, op,era,tin9 
efficiency ~h'oUl,d be encouragec;i., not discouraged."" 1 ' ; " 

, " ,:,,:, w~ recogn·,i.ze :tl1at d'ispatchabl,e coqenera~?~~; proVide 
greater value t() the~Hectri(} utility: than do c~nventional ~ 
cogenerators'. "'In ~d~pti~~ ,demandc,ila~ges, , the 'coProis~i~ri 'r;e~er 
di~eqtlY c~~sid~red th~ e'ffect on dj.spatcl1abl,e" QF~. In effect, py .. '. ; " 

being encumbe~ed with' large demand charges during its pe~iod of 
curtailment in -1989,' G'ilroy has beenpenai.ized't'~r agreeing' to 
provide dispatch~bility'. This result was notour i'iltent \-lhe~' we 
e~tablished demand charges, 'nor when w~,appx:~:>ved of the'G:-COG and 
G-IND tariffs. 

When the complainant agreed to l?e dispatchapl~,t:he'· 
Complainant's c::ontrol of its demand on the gas sys~~ni;during, .,' 
dispatch periods passed to the PG&E eleotric depa~tment.' Itls 'the 
PG&E el~~t~ic department that makes the dispatch decision, and ~&E 
e~~ct:a:ic, ratepayers .who benefit from the cqmplaina'nt's 
dispatchability' agreements. . . . . . . 

complainant argues that PG&E should -not be allowed .'to 
.. '. Ii - • recover the amount of the demand charges result1ng from d~spatch 
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the cogeneratioJ'f.' faoilities beca\lse( Coropla Inant·..; regards the 
collection ~i~ip~l~~,:a,,n~~~ 6~~¥4,~~~~~1~~fl!~~1 NAE:~~~~tes that it 
would be unfair. penalization 6f:·PG&E to'·r¢quire it'-ito'bear the 
revenue risk. ~\'" ;.,:" .1' • ,. ,_,;,::":,,,·~,,!.·,.f· ... :: ;'-', "::' 

~. ~ .. , ~ 1;. ~ '. , i l. ~ i .. ~ _ 1 _, _.;,;. i .: ::; ~,'. _" .•• ! '" ~ .'L .. ~ 
We'do n6t'tin<l that.PG&E unlawtully!appli~d:the tariff 

provisions resulti~4''i(.lthe!d~tii~h(\'ch~~ges!>k~d'th~~~.tore will not 
• - _ : I.: l ' : • '. ~;:."),_~ 

put PG&E at risk of undercollection of revenues. At this time, 
having~"f6~na I PG~E t~{ hil\r~L i'awtuliY'l itp~ii~(r it~"'f~~if'f/w~; are 
unabl~ ~~~q~ah{' c6mi>l'~ih~ht~' r~'lr~'tt froih t d~i{ll~d":-cha·rg~·s 'l'~vi~d" ~tt' ~'-I 
them d~:rlhg~."p~rfbas"C;f· cu'f.ti-t'lmeht:" hy" PG&E~·'(.nd'~r 'the! ~~h~dtillh~ i~;";' ~ 
provisions '6f"th\~i):'; ~ispiitchitbliity i amei\(l~~ht~~ ~ '::': ,", : ,,; ,; 

. " ilt'houg~'; 'the combiss'ibil' 101ts' 6rd~r's est'~hli~hing hl~' .':. 
~~w gas' ihdu'stry: frainewbrk 'did' itot consider: the 'tmp'Act' '6f: adbpti.'ng ~. 
dema'nd' bllit'rge's: :0,1' 'dlspAtchAbie QF~~' complalnan{ ~ai:i' aware', 'or .' .. 
should haVe' b:een: aware,' of the poteritial adverse; impact. "Gilltby' ,1 i,' 

and BAF, as rtortcore customers, coUld havene4otiate~'Tndivid\iai'9as 
transpOitafiort '~ontracts wi.th pG&E'that wouidhaVI{ ~!l(idre'~sed their 
particular probl~~'> as other di~i>~tchable QFS~ 'ha:v~ dt;ne~" ,. 

Piospectively~ as ot" AugUst 1991',; Glrioy ~nd BAY will'ribt 
b~,·'('fac:ed' \.i.itll· deman<i' cha-r·'ges.' , On' s~ptember 25,' 1990/ w~' issu'ed ' ' 
D. 90-09~08:9' in R'.90-02-008,'a' 'generic rulemaking proceedirig' . 
cortcerrting:<Ja~ utility procur~ment pia~tices~." In that' dedi~ion,' \.te' 
agre~di~col\cept that 'demand charges shOUld be: eliminated iri 'fa\)or: 
of 'volumetric rates. Heating's hilv~ been scheduied for Janua.t::y'199i 
in 1. 86-06-005 to consider I among other things, rate propo'sals that 
will shift intc) volumetric rates the revenUes curientlY dOllected. 
through demand cha~qes. Implementation of the prOgram ~dripted by 
D.~()~09~089, ihciuding resolution of the rate proposal issue, is to 
begin AUgu'st 1991. 

We st'rongly encourage di'spatchabie QFsto 'partlcipat'e'1ri 
the development of the new rate program in 6~der 'to provid~ th~":' 
commissioll'with an understanding of 'the impact 6f iiate p:roposals on 
dispatch~ble QFs. We do not wish to ad6~t aneW rate' proposal that 
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may1 t.lso'idisc6u~age' 'QFS from' jSk"oVlding dlspatchabil\ty 1 0)::" ~-,) fe' iW:: '_'.'_' 
effeotivelY penalize existing dispatchable r QFs,.'l\.,ith()\.it';remed~es;,to) 
addtl!s's" §Ubh'" an adVerSe'i im})Act -,j' i; ; '- ! ': . _ ": '. ; i_ i ~, "\ [ I i ~', : ':', ,;,: 

• J!i.' Que§tions as;'to· the; wisdom of r re\1ising"the,G"'-coo; tarif~ ,~, __ , 
or! lh:; ptbspective"appiicatlon i are-more- appr6priately,'considered,-in 
a flore q'enei-lc I>roce'eding~ ,In such a" pro'ceedin<}1 we' can more;" ';} 
appropriabHy"examine" th~--'broad' effects: of· ,the 'current 'rate, design,', 
on dispatchable QFs;~and oalance' thebenef'its1offpromoting1nrir. f ._: :':' 

dispatohability against the burden of placing more of':>thet fixed! i"'i:" 
costs of' -: the' q'as: system jon'; the: rema ining customers I \' I t ~ is not 
appropriate 'to~ address' suoh broad -policy; concerr\s: iil 'a-- cOinplait:\t,! ' 
case.; '-- ,. '-

:;:: :'We recOgnize that between nOW'and August'1991j-the' -' 
Complainant'still faces,the possibility' of, payiiVfden~nd :charqes, 
dur'ing IferiOds of curtailment Under' its dispatchability: provision. 
While we agree that demand charges levied on dispatchable ,~'::, 

coqenerators-as a' result of their·dispatchability-provisions amount 
to a penalty on the QF, we are unable to' grant Complainant· relief.'-, 
Relief on a,retrospective basis is not possible withoutViolatirtg 
our retroactive ratenaking doctrine~ Relief-on a prospective basis 
is notpos~ible- ih a complaint case • 

. We believe PG&E and cOillplainant are able to change this 
situation expeditiously through'an amendment to the power;purchase-' 
agreeme'nts. AS stated above, it is PG&E's electric ratepayers who 
benefit from the dispatchability provisions, ~hat- ~s whY we look 
to the partiestocharige this situation through amendment to the 
power purchase agreements. 

We WOUld look faVorably upon a renegotiated-contract that 
hasPG&E'selectrio ratepayers compensate GilroY and BAF for-
dispatch.·We'order PG&E to tile within 60 days for, approval of 
reneg6tiatedor amended power purchase agreements, agreed upon by 
itself and representatives of Gilroy, and itself and 
representatives of BAF, wherein its electric ratepayers would 
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compensate Gil~6y rand -BAF 1 for delIlan<;l c~arq~~ j.t:l9Ur,~(~l~~tL {l:':r~~\I,\t,'r', 

of-dispatchability' prQvisions i: ;' .. ' -'! ',:' ; t' l:1 t ~~.,' r :.::,' ,-',,! [;- f1~'d '\' i 0'.' 1 j ~'''11 ," . . 
We recoqnize that Compiainant ,l~ ~ur.r$ntly ~~c~.i'lJng. ~91D-~,. 

compensation ~for providii\9dispatchability.,_,!Ther~cor~,).1~ this 
case' doesinot a~lo", us-t<>~eVal\late,this:,levelic?~-:cQ{I1Pt~~s~t~9~ ,w~th,., 
respect to avoided cost. - We ~xpect PGtrE, <7.ilroY/-;~l)~ Bf\f·-'.to", y: c. ;. 

consider, in the context' of their· renegotiations; i.th~· c?JIlP_e.n~ati~~[,. 
Complainant currently' receives· for dispatchab.ili~yu •• ; ,1,,;:-.,! _!- [i, :1;' 

pindi.ilgs: of Fact i, " i, < '.) __ .. :::'.J ~ t,t., ":): .~' .. i;-.;-:"ir:l'· [!_, 

1.:: Gilroy operates a coqeneration plant,l~at~d;.,a~!the., :_.:, '.-'" 
Gilr6yi FOods ;Facility- at .1350 pacheco P~S,f? Highway;')~iJroy", C!-,:: "!,'~-

9 5021. BAF, a cal i fornia 1 imi ted partnersh ip, has insta lled a -:: i . 

similar cOgeneration' facility at its plant l.ocate<;i. a.t 759; Metz 
Road, - King city; CA 93930,' that had been undergoing _s~art:-;up::, ~C! 

testing and has been placed in service d,uring .the pendencyof,t~l~< 
complaint. "1._.-: "---.". ;' : :;,..-

2.: PG&E serv~s natural gas and"electrioity in thelocatioJ\ . 
of the'Gilroy,and BAY facilities • 

. 3. _ Gilroy _ and BAF receive natural gas- service from PG&E 
pursuant to tariffs authorized by the CPUG. 

4. Gilroy and BAF are each parties to .n()n-~tandar<i poweJ:" 
purchase agreements (each of which incorporates several amendments) 
with PG&E'basedon'a standard Offer No.4. 

5 •. .- The PPA allows PG&E to "schedule" generation, by_ Gilroy 
and'BAF during specified periods. 

6. . BAY and Gilroy each desired that a Irschedulingn, provision 
be included in its PPA because of its belief that having t:h~ 
provision in, the PPA would increase the likelihood .the California 
Energy commission (CEC) would cer~ify itscogenerationfaoility,. 
GilroY and BAF each believe that the .CEC would not have certif~ed,· 
its- cogeneration facility absent a scheduling provision in itf? P;PA. 
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'7 ifq .. ln; J(arch ,)..9SQ,,;PO!rE· nottl(l.~~ ~q~lroy :t.h~~j~~E L}l't,!~<l J\9~~ I;)',: 
curtail' oilroyls, 9peratioJ\' 6(. its cpg~ne_r~t~~m ·,f~Q,i\.~ty\ p~~$~~n~ ,-~R 1 

Appendix J -of, Gilroy's .PPA' dUl;'lng (1.~88"Yiq j [ {[i ,-;!': l;, ;' , '.>f~; • f r 
ii ,'8 0 :'Durin(J ,the ,tiTllethatGil~oy c~per~te\.~: ~~~ ~oge"~;t":<I:~i<?~, ~I) lj j 

1988, Gilroy, provided PG&E,witq,apprq)Ci,TIlatelYJl78"O'lIli~JionJ~~h ,oJ, ':)d! 

energy and,'"after i~ dem6nst~at~d ,firm qapaQ,ity, ,~_n."ap<;qr>~aTlq~dw~.~,h!'F 
the terms, of ' its PPAi' 120MW of ,capaoity ,i[) <..acpor,d~n~e ,~lt~, ~~q, '; :';,,'} 
terms of it PPA. '< ", .. ,; ;,::~, j"r;';"i! \,~'i ':.'··f, ,<Ie-J' .. :': ;i. ,c.':;. !·jo.,i,: 

9. ,GilroY paid PG&E,for.qa,!? t:~al'lsp6i:::t ~~x:vJ((.~:i~,:~9,88,~q its 
cogenerat ion facil i ty pursuant.. (,tQ,: PG&E ~ f?, ~~t,~ '. ~p~ed~,l.e.t q,,,?~~ t '.' b r ':' .. 1 ': 

except"for Dec~mber 1988., :The~mount :qt:'J;ilroy,(.s(l;>il~ £:q~ D~~~mber 

1988,is the subject, of a.separat~ compl~i"t ,prpce$<li~g ~b~f<?r"~_, t~,~. ~:~' 
CPUC in C.89-05~029. ;;,~~ I: ';;. ,;!l)" ;.; 1 '.f: ·r.;:, .;ri" .. 

10,~ ItL De.cembar ,198~, ,PG&E· exercis,ed; i~s qontxac\~,~.1·l~,iql\~~J l"i. 
under Appendix J of Gilroy's PPA·.to s<;h~dule.~i.lt;oy~s ,<;9gener,at-J9n " 
operation during periodsQf 1989" I>G~E':r.equel?~~d;qil~oy :.~o . ': [ 
maintain its cOgeneration fac.ility. ~nal) ~Qff-:~ine . ~Va~~abl~ .. "~~atus 
from January 1, 1989 through Apr~l '30, '1.9,89 Ii and d~ring;theh()l,lrs, " 
of :11:00 p.rn, to5t()() a.m.'. froro',May.-1,'.1989thrQugh December 31, 
1989. . . ~' . ... 

11. On April:4,-1989,' PG&E exerci$ec! its contrac;:tuaJ J.:'iqht .. 
under Gilroy's PPA to request Gilroy to generate power.-,. PG&E, 
requested Gilroy to s~art, itsig~neratioll and ,go. to full::.1;oad .. ..;hen 
available,. and Gilroy did so until April14i 1989, ,48 hours after . 
PG&E requested Gilroy to retu~n to an off-line a~ai~able status as 
per Gilroy's contract ri.ght$. .~:,. l ~ 

12. During those moli.th~: in 1989 in ~~h;"ch Gilroy; ,did Ii.<?t : 
operate its .cogeneration faoility in respons~to PG&E's elect-ion 
under the PPA to curtail Gilroy's output, .. P9&E b~l~ed Gilroy for: 
gas tran$p6rt· serviceur'tder the miniml,lID bill· provision o~.Rat-e 
Schedule G~COG for the custom~r ch~rge, D-1 ~eman4 charge.anq D-~: 
demand charge under Rate Schedule G-IND. The customer charge, as 
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wellJras 'theYo":i':ahd' 'O~2 'deiliand. 'ch'arqes; fo'tJanuary .though! April 
1989 :~i.'el based' iO' ;part "on' oil1'oy'S' use' of, ga's'transported 101 1988.w' 

13. The minimum bill provisi"oI\':fr'-'PG&E's G-COG 'tariff states,',j/) 
that' th-eIriinimum' inohthi~l chaJ:<<je 'for 'serVice \iilt not 'be' less than 
the pto~~ata"'c\ist6tne~'iu\ddema'ndcharcJes 'under the l ()the~ise' ,~1 ,: '",' 

appl'lcahhf .-tr'ansportatio'J\' schedule', : A' QFtaUst'paY for the i ,I: \'~, ,'",!" 

contillUlhq''availabilityof :natural'qasservice' even' in 'those ,months',' 
when its immediate need for natural gas is qUite low., ;','1: :: i :." 

: ; J 14\ ~':Pd&E :caYl' ;require 'the QF to ~c\irtail' 'its' deliveries .,' 
provided~that' pt6p'ernotic'e' haif be'enpr6Videdii Y,:} i, i";', ;LL'{,', ." ':-') 

,,' > i5~ .: The G~IND rateschedul'e 'contains a :,fo~ce majeuteclause 'y.: 

whic)l:"f6rglves 'idtherparty 6fits 6blig'ation to perform "to the ~::3f: ' 

extent that the performance of any such obligation is preVented 6r<:i 
delayed 'by anY cause~ existing' or' fub.ire, which' is bey6nd the," 
reasonable' control of the affected party, II, ., c, ;" :':,' i, ;>,,', -

16. The'(;...;.iNO rate schedUle specifically states, that: ,6The 
terril C i torc~ lnajeure l 'specificallY does 'not inclUde,' •• curta'ilment in -
accOrdance \iith P<;&E's gas Rule 14·~'. ~''', ;, ,," , " 

, 17,;' Noncorecustomers thathilve speoial 'problems as a result 
of the denand charges included in our default rate structure are 
free 'toneg6tiatespeciill contracts with (the utility) 'to address 
their particular problems~," 

ls. Ever\ 'if it goV'ernmEHltal; action could i result ina force' 
majeure'claimregarding d~mar\d cliargesi' that claim 'must be based 'on 
government action which unexpectedly interferes'with a i " 

relationship, i.e. governmental action which was unforeseeable,and 
arises after the relationship: is formed,·' 

i9.PU COde § 454,4 requires that QFs be provided with 
limited pric~ parity with utility 'electric qenerators. " 

20. The costs incurr.ed by the gas utilitY'iri'providing and 
maintaining the capacity necessary 'to pr6videservice to the QFon 
demand are costs 'Which must be' 'borne by a' nonc6re customer, 'such, as 
a QF, even when it is not consuming qas. 
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21. ,- 'Wh"ile"th'(!,'method' Used ·to';caloulate:,the demand ; charges 11-";':.;1.-

relies on historical usage, 'the rate is set prospectively tor!",>-!"'1\)f, 
recovei' '-a 'portion :of 'the',utilitY's reVenue' requireI1lentduring :the 
period f the'\'rat~s -are riil' effect;; : and does not .'in' ahy way 'attempt l to j:) 
recover C 'utiflty,'c6sts':.ii\CUi'red during a' piior· periOd~:"}; J::, ,,', t 

"~:22i' Th~'rates'to 'which 'Gilroy ,objects Were in',place and fullyi' 
operational bafore the billing period under dispute. 

23. since Gilroy's dispute is not with ratemaki'ng, that-i ::11 r',I!tt·'-' 

occurred After the tact,: there ~ca'n be no retl"oacti ve ratemaking. 
24. Hany of Complainant's objections relate not to the. ""Y'<' 

legali.ty "6f' th~\tariffs' 'or 'their application, but' to the '-policy 
impl'ie~ti6ns ;-6f -~thei'r~ current application.' '-.. ~ ,'.~:~: :C'_::"; 

25~" Dispatchable c6generators provide greater value to the r !-, -, 

electric utility than do conventional cogenerators. _);~, \" - ',r.';~c~ 

26. In actoptfl'lg demand char'qes, the commission·never directly 
considered the effect on dispatchable QFSi ' '- _, "'" ;"~' 

27. It was not our intent when we established 'demand ,charqes, ,--
nor when'we'appr6vedof 'the G-":coG aridG-IND tariffs, to discourage 
or penalize QFs fromagreeiJ\g to provide dispatchability. -" 

28~'AS aresult'of-the-<iispatchability provisions-in its 
power' purchase' agre~Ifients, -' th~ -COIllpla iitant' s: control-of its' demal'l~" ,-
on the gas system during dispatch periods is passed to the PG&E' '1 
electric department. 

29. 'It is the PG&E electric department that makes the 
econom1cdispatchdecision and the PG&E electric ratepayers who 
benefit from the dispatch. 

30. It is reasonable for PG&E electric ratepayers to 
compensate dispatchable QFs for providing dispatchability. 

31. Complainant was aware, or should haVe been aware, of the 
potential adverse impact the demand charqe ratemaking mechanism 
w6uldhave on dispatchable QFs. ; 

32, BetWeen now and August 1991 complainant may continue to 
be adversely impacted by the demand charqe ratemaking mechanism 
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agreement. 1 .: [ ",' i;,' ,~' ,:.'! q .:: ,i :C' j /..' ·~':L; ,~::<l'f:o II f ,c:',( :~n J:: i 1"1 flO ",~ r {'",~ 
~':'33 (';, ,In :exchange ! (or· the, schedul.ing p~o~i~iQnsf :"ro.~~,'pays ,'1':(,':'c"{ 

Gilroy ',an ,addi~ioJ\,al, 11% . f()rthe el~ct,ricity that ,~s ,deliv"e:r.e.df" i,~,:: 

- 34. Gilroy, ireceives fU,ll ~apacity paym~ntsul1€!e~, ~ts fP~ .~.':,',.' q , 

du.ring curtailmeptperiods as .long ,as ,it~. facility r~l'D:atns "x::~.a.dy-

available". ' :~, ,,-I .,-- • ' ,,"t'-" ' ~;-.:,'~"" .... J" 

conclusions 'of ' LaW '" " <-' ,. ':, ,j, 't, • \ ': -,,1 ~' ;;. "_:. ie," '; 

. : 1.' :{ : There is no merit to Cornplainant~ s .Qla i.,m Q.f' forq~ ! y~ ,[, ;-, .. maJeure.,,,;:' ," "'., i,:' "':'\:-I;i:(,: .:/ >, ':.!: ,. 

\2~ ,', Even': if, the record ,showed olearly,tha~ ,~omplaJn~t\t .. qq~~<:\ -, r - - '~ - _. _. " 

not have received a CEC permit without agreeing ,to.dispat~l}aQility, r 
such' a showin~· would· not denonstrate the .occurrence,of .a for~e ':, 
majeure event., ," : 

': i ,: 3, '. The' fact that a governmental act may make perfQrmal)c~ 
unprofitable or more expensive does not e~cuse the' duty to p~rfoqn ..... 
a,co~tractual obligation,' 

. '4. 'C6roplainant is not limited by law to purc;:hasing its ';. 
natural gas.pursuant to the G-COG and G~IND tariffsi 

5. There is 'no merit to ComPl:ainant's olaim .that ro.&E~s', 
application of its G-:-COG and G~IND tariffs to .. Gilroy. and BAF; i,.s , 
unlawfulJ ' , ~ . 

6. Questions as to the wisdom of revising.the tariff are; 
more appropriately considered in a m6re generio proceeding. 

1. The complaint is without merit and should, be· dismissed,_· , 

ORDER 

,IT IS ORDERED that: 

, 

1. PG&E shall file with the commission within 60. daY$. of the 
effective date of this order for approval'of an amended power. 
purchase agreement between itself and representative(s) of ~ilroy. 
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.,' 

2. PG&E shaii tIle with the commission within 60 days of the 
effective date of this order for approval of an amended power 
purchase agreement between itself and representatives of BAF. 

3. This complaint is dismissed. 
This order is effective today. 
Dated December 19, 1990, at San Francisco, California. 
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