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- 'p Gllroy Energy Company (GlerY) and BAF Energy (BAF)
(Complalnant) are cogenerators that sell power to Pa01flc Gas and
'Electrlc Company (PG&E) under separate contracts which allow the‘
utlllty to refuse de11ver1es durlng certa1n portlons of the year.
Complalnant also buys natural gas from PG&E, to power thelr ’
coqeneratlon fac111t1es._ In thlS conplalnt Gllroy and BAF allege
that PG&E’S natural gas tarlffs,‘as 1mplemented, unlawfully result
in these dlspatchable cogenerators paylng substant1a1 demand a
charges for natural gas serv1ce at t1mes when PG&E'S electrlc
division is curtalllnq pdwer productlon and Complalnant ‘are not
consuming gas. In this decision, we find that this complaint ‘is
without merit, but do order PG&E to f11e for approval of
renegotiated power purchase agreements whereln its electric

ratepayers would compensate Complainant for dlspatchablllty
prov1slons.
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Gilroy and BAF filed this: complaint on February 21, 1989
A prehearing conference (PHC) was héld on June 21, 1989, In his:-
letter requesting the PHC, attbrney‘for COmplainant requested the
setting of hearlng dates‘ At the PHC, Complainant 1nstead proposed
that the matter be suhmltted on the: pleadlngs with the’ add1t10n of
certain stipulated facts. The as51gned Administrative: Law Judge

(ALJ) asked all partles to report on their success in completlng

stipulations as to facts to be considered in thée case no later than
July 17, 1989. Unexpectedly, the process preceding stipulation
took an additional six months. On January 5, 1990, counsel for
PG&E forwarded to ALJ Steven Weissman a packet of 1nformat10n whlch
included a Statement of Facts to which a11 partles haVe stlpulated
a Statement of Issues whlch the partles agreed to address in thelr‘
brlefs,‘lnformatlon related to the G11roy b111 calculat1ons,'andua\:
copy of the Gllroy and BAF power purchase agreements (PPA) w1th '
amendments,

PG&E, Gllroy/BAF, and DlVlSlon of Ratepayer Advocates";?"’
(DRA) agreed to flle concurrent openlng hrlefs on January 25 1990
and concurrent reply brlefs on February 21, 1990.,

As a result of a stlpuiatlon among the partles, other'
than the PPAs and certaln b1111ng 1nformat10n, the entlre factual )
record 1n thlS proceedlng is as follows. ‘ 7

fI. Participation by DRA

“On May 30, 1989, DRA filed a Noticé of Part1c1patlon,i;i'
stating that it has an interest in this matter because of its '
possible precedential impact on the restructured natural gas
program. The notice further stated that DRA’s position is that
PG&E is serving Gilroy and BAF in accordance with the applicable
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tariffs and withinithe cOmmissionfs~pfescribed=ru1es'under‘the‘h:nﬂ-
rest¥uctured’ natural ‘gas programiinfg oo oft nf boapiataos anpotiia-es
Lioo | Complainant’ responded with a: Hotion to Strike: Notice Of:
Partiocipation, arguing that DRA- failed to conform with Rule 53 ofica
the Rules of Practlice and Procedureé, which requires that anyone
interested in becoming-a partyr to-a complaint proceeding file a
petition to intervene. Such a motion must set forth the grounds of
the proposed intervention;: the position and -interest:of. the
petitidner in the procedding,: and whether or not: the petitioner’s -
position is -in support of or opposition to the r¥elief sought. .:::. .
Conmplainant argues that ‘Af DRA‘ is given special status by being .-
allowed to participaté without filing a’petition.to intervene, then
the question is raised as to whether DRA ‘also has privileged .
standing in terms of its recommendation helng afforded greater
weight by the Comnission. . St : K

The ALJ appropriately denied Complalnant's notion: While
evidencé and argument offered by DRA ‘are affordéd no greater weight
simply because théy are offered by DRA, we: are especially anxious:
to encourage DRA’s participation in any matter which might affect
ratépayérs: Thus, we make no demands of DRA prior to granting it
status as & participant in any of our proceedings. This proceeding
would clearly have ratepayer impacts if Complainant .prevailed,;.
since it would be relievéd’of the‘responsibility of making paynents

At the same time, DRA is no dlfferent from other
participants in that it must make the nature of its participation
in a given proceeding clear to all concerned:. In a proceeding as
simplé as this one, DRA may be able to make its concerns and claims
clear to other parties in a brief notice of participationi It must
also codperate with normal discovery requests and comply with
deadlinés which nmay be established for announcing the intention to
present witnessés or other evidence. 1In a more conplex complaint
proceeding, it may be appropriaté to require DRA to provide more
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detail™.in its:pleadings:a4as: to: its:position on each:of:the v 31w
assertions contained in the complaint..: However,! prior; to allowing.
DRA' to participatée. in' a:matter which may: affect:.ratepayers, we will
not’ require DRA' to persuade us of the. merits of:its: partlclpation.r
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-'"“III i Statenent- of Facts (A SORC I

- Gilroy operates a cogeneration plant:located at the.. ..::
Gilroy Foods' Facility at 1350° Pacheco Pass -Highway, .Gilroy, CA .i: ..
95021. - BAF, a California:limited partnership,:-has-installed.a - . .
sinilar cogeneration facility: at:its plant -located at -750 Metz ;. -
Road, King City, CA 93930, that had been undérgoing start-up:i . .:::.
testing and has been placed -in service during the pendency of: thls»
complalnt. ' S IR ‘ Iy o e TP
PG&E seérves natural gas and electr101ty in the locatlon»—
of the Gilroy and BAF facilities. - B T CE DY
i -Gilroy and :BAF reéceive natural gas service from PG&E .-
pursuant to tariffs authorized- by the Callfornla Public Utilities:
Connission: (CPUC). . Ll _ . :
©.Gilroy and BAF aré each partles to non-standard PPA (each
of which incorporates several amendments) with PG4E based on a::
Standard Offer No. 4. . - REENS ,
The :PPA allows PG&E to "schedule" generatlon by
Conplainant during specified periods. - o S
BAF and Gilroy eéach desired: that a ”schedullng provision
be included in its PPA because of their belief that having the _
provision in the PPA would increase the likelihood the california -
Energy Commission .(CEC) would certify its cogeneration facility.
Gilroy and BAF each béliéve that the CEC would not have certified.
its cogeneration facility absent 'a‘schéduling provision in its PPA.
. In March 1988, PG&E notified Gilroy that PG&E would not .
curtail Gilroy’s opération of its cogénération facility pursuant to
Appéendix J of Gilroy’s PPA during 1988.
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>4 puringithé bimé:thatzcilroy;opérateq;its'cogeperation

unit in:1988,;:6ilroy provided-PG&E:with approximately 780 million. ..
kWh of energy and, aftérit deéemonstrated:firm capacity.in -« 7:., )
accordance with the terms of its PPA, 120 MW of capacity in
accordance with the terms:of (it PPAv vt WY

Gilroy paild PG&E for gas transport service in 1988 to its
cogeneration ifacility pursuant to-PG&E!s:Rateé- Schedule G-COG,
except “for December 1988.:: The:amount of. Gilroy's-billﬂfor-December»
1988 is thé subject of -a' separate complaint proceeding before:the -
CPUC in Caseé (C.) 89-05-029: " . . « =i :ilm scer b oo oot us»ggs;q=

~In Decérmber 1988; PG&E exercised.itd.contractual.right - -
under 'Appéndix ‘J: of Gilroy’s PPA‘to schedule Gilroy!s.cegeneration.. -
operation during periods of 1989. . PG&E reéquested Gilroy to: O
maintain its cogeneration facility in an off-=line available status ;.
from January 1, 1989 through April 30,:1989, and. during:.the hours. ..
of :11:00 p.m. t6: 5:00 aim., frori May 1, 1989 through Décember 31,: .:
1989 - ’ o ' © ST : ;

on April 4, 1989,. PG&E exercised its;contractual right -

under Gilroy’s PPA to requést Gilroy to generate power.  PG&RE: ;
requested Gilroy .to start its generation and go to full load when.
availablé; rand Gilroy did so until April 14, 1989, 48 hours after.
PG&E requestéd Gilroy to return to-an Off-line -available.status as.
per Gilroy’s contract rights. ~ SRR :

During those months in 1989 in which Gllroy did - not
operate its coégéneration facility in response to PG&E‘’s election.
undeér the PPA to curtail Gilroy’s output, PG4E billed Gilroy for. -
gas transport service under the minimum bill: provision of Rate
Schedule G-COG for the customer charge, D-1 demand charge and D-2
demand charge under Rate Schedule G-IND. The custoner charge, as
well as the D-1 and D 2 démand charges for January thfough April
1989 are based in part on Gllroy S use of gas transported in 1988.
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1l Gilroy 'Foods{Inc:iand:Basic -american Foods:are the
cogéneration’ hosts to Gilroy and BAF; réspectively. They aréi;; tipu
competltors in the world food - processinq marketi~ i s i

v
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IV. Statement of ‘Issues @ --:i:

- Thé minimum bill provision in PG&E’!s G-COG: tariff states:..
that the minimun monthly charge for service.will not be-less than ...
the ‘pro<rata custémer and demand.charges under ithe otherwise :: o0
applicable transportation schedule. That:méans that . a QF must pay:»
for the continuing availability of natural.gas sérvicé even in
those months whern its immédiate need for- natural gas is quite-low:...
In such instances; the ninimum payment is calculated by applying: .
thé QF’s otherwise applicable tariff. Thé tariff otherwiseé ... ..i-
applicable to Complainant-is G-IND.. Part of the deéemand chargé:paid.
under G=IND is calculated based on the actual natural gas.consumed
during the prior year. Appendix J of thée Power Purchase Agreenment " -
(PPA)  betwédén PG&E. and Gilroy makes thé QF dispatchable at the .
discretion of PG&E. 1In other words, PG&E can reéequire the QF to
curtail its déliveries: provided that propér notice has béeén'.
provided. PG4E ordéréd thé curtailmént of the Gilroy facility i
early 1989 after it had béen in operation for most of 1988.. -
As a result, Gilroy expérienced a dramatic reduction 1
its natural gas consunmption in éarly 1989; which triggéred the
pinimun bill provision. According to Gilroy’s’ calculation; this '
resultéd in its béing billed $1,293,401 moré than the value of the
gas it actually consumed in early 1989%. Complainant contests these
chargés by raising two issueés: :
1._w01d PG&E'S actlon in Decemher 1988 to
" schedule Gllroy’s cogéneration fa011ity in

‘anoff=1iné available: status from: - .

January 1, 1989 through April 30, 1989

constitute an event of force majéure with

respect to the calculation of thé demand
charges under Rate Schedule G-IND, to be
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ftpaid:- by Gilroy:under theé:ninimunm. billu; ”h RPN TR
Erovis on of Rate. ScD§du e _G-C0G, dur e
he months'bf Januar thtbubh“hpril 1989?§ SRR A
S R e I TOL S SUR W UL S P s BN EIR I SRR S ¢
A-@Has PG E's §pplication of its Rate
Schedules G-IND' and G-COG td' Gilrdy ddting
r‘aJanuary«through April 11989 contrary:to ... ot
‘Public Ut111t es, Code Sectlon 454.42 '

* ¢ . .. i3
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V. :  The Force Majeure clain:uJ

S Py a g
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.'*The G-IND rate schedule .contains a force majeure clause
which:forgives either party of its obligation to perform: "to the ...
extent :that :the performance of:any such obligation is prevented-or, :-
delayed by any cause, ekisting or future, which is beyond the.
reasonable control .of the. affected party.” ' Complainant argues that. ;
PG&E’s curtailment notice to Gilroy -in December 1988 constituted an .
event of force majeure within the méaning of PG&E’s:Rate Schedule - .
G-IND and that;: as a result, -it should be relieved of :its demand -
charge responsibility for the périod in 1989 during which - its
operations weré curtailed. : S I S ol T

The Complalnant's cogeneration projects requlred theA
approval of the California Energy Comnission (CEC). - Complainant
argues that it agreed to allowing its facilities to be dispatchable
by PG&E because it perceived that to be .the only way to gain the
approval of CEC. ' Gilroy argues that PG&E.acknowledged that )
diépatdhability was required by the CEC since PG4E is a party to a.
contract that specifically statest R

WHEREAS, the CEC requires dlspatchab111ty as a

‘condition to certification... (Reply Brief of Gllroy

Energy Company and BAF Energy, p. 3: First Amendment7_-

- to the BAF PPA, Ex. F)
By .extension, Complainant arqgues that the CEC decision approving
the projects’ cdértificates, which.clearly underscores the _
inportance of dispatchability, forms government action empowering
PG&E to curtail the plant’s performance: Conplainant also states
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that it was not unforéseeable that PG&E! wpuld curtail Gilroy. What
ggeeg‘ biﬁwnﬁ\‘ t‘J be CPUb would
implénment a rate de51gn based on demand charges that would apply in
any event,”*
p. 4) Gilroy and PG&E negotlated the d1spatchab11ity amendment in
1985 and BAF and PG&E negotlated the dispatchahillty ‘Smendnent in
1987, wéll béfore thé adoption: of the: néw program and the mininum
bill provision for cogenerators.

*: In"‘'Yesponsé to Complainant’s:claim of. force majeure, PG&E
pointsiout that its curtailment rights are clearly: set forth. in.its:
PPA with Gilroy:{ It is:PG&B’s position that thé exercise of a .. .. -
contractual ‘¥ight is not ‘a forceé majeurée event. . PGLE argues that, -
by definition, a:force majeure evernt is unforeseen and beyond the .-
réasonable control of the affected party, not:a known-limitation;::u
assunéd under a contract. PG&E states that a customér’s- EE VRS
contractual obligation is neither unforeseen nor beyond : the ‘control
of the customer, and that a contractual obligation assumed by a
customer which results in reduced gas usage 'is not a force majeure ;-
event. - - . = R : S R
Complainant does not directly cdontest the suggestion that
complianceé With a c¢ontract provision cannot normally form the basis
for a:force majeurée 6laimi Instead, Conmplainant relies:on the role :
of the CEC ' in régard to the imposition of the schéduling provision -
as a condition for certification of its project. The suggestion is.
that Complainant was required by governmént actién to build a .
dispatchable cogeneration project and that this govérnment action
combineés, in sSomé manner, with PG&E’s deécision to curtail Gilroy
output té6 form a force majeure,

Complainant states that the G-IND rate scheéedule does not
list or-define thé evéents that constitute forcée majeure.. However,
DRA points 6ut that thé rate schedulé does spécifically staté that: -
#Thé térm ’forcé majeurée’ specifically doés not include:..
curtailmént in accérdancé with PG&R’S gas Rulé 14...7 DRA argues .
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that: this;means,;ip. simple,terns, that a: nencore;custoemer, such, as,
Gilroy cannot: claim, force majeure,: and therefore escapé: the ..ty ...
continued: payment.of demand.charges, simply, because gas is,Rot.,. ...,
availablé.:, DRA,asserts. that.the dispatching.of, Gilroy'S»oéeraticn N
by: PG&E!s électrio department. is analogous to a. curtailment in that
Gilroy.and PG&E are aware, that PG&E can at certaln times: of the Ry
year scheédule, zéro de11ver1es. - DRA submits that, the same, is. true,
of a.straight gas curtallment 51tuat10n since_ parties are, aware,
that curtailment may. become a ‘reality. 1n any. un1dent1f1ed future
ronth, ... DRA: argues that since a curtallment does not constitute an .
event: of. force majeure,. the dlspatchlng prov151on should not be. SR
considered a forcé majeure event, - . ... . N
Complaxnant's theory rests: on. the assumptlon that S
because of what it considered to be CEC policy, it had no ch01ce‘_,
but to. agree to be dlspatchable.. First, as PG&E. p01nts out, the
record in this case. does not fully support that assumptlon.
Perhaps because the record was limited (at Comp1a1nant's request)
to a short list of stipulated facts, chp;glnqnt>cannct suPPOrt,lts
claim that :its project would have been<rejected if it had not
agreed to become .dispatchable. . In fact, Complalnant has not .
pointed to any project which has been réejected by the CEC for. thls
reason.. . Second, even if the record showed clearly that Complalnant
could not have received a CEC permit without egreelng to ‘
dispatchability, such a showing would not demonstrate the
occurrence of a force ma]eure event. ) S e
At all times prior to signing the PPA and 1ts amendments,
Conplainant had one clear option which it has not addreéssed in this
proceeding-~it could havée chosén not to build a cogeneration
project. Instead, it made the business decision to go forward with
the project with full knowledgé that PG&E could at least partially
control its output, and therefore its ability to produce reveénue.
As DRA points out, the fact that a governmental act may make
performénce'unptofitable or mére'éXpéhsiYé_dées not excuse thé duty

(el
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to peTorh” a‘Contractual~obligatidn. : (gke;! fof’ instance; RoOB&! vii®
Long (1953)7 128741, Appi2d° 8247827117 In- fact)’ cohplatnant o yoriio
procuréd pricé’ concéssidns fron PGELE as> dompensation: for its i
aispatehabil ﬂ:\‘(: L Fér dxanplelt in ‘éxchange’ for the schedulinginii: ve
provisions, PG&E’ pays Gilroy an‘additional 17%: for the" elect&ioity~‘
that is' delivéred.  In addltlon, Gilroy receivés ifull’ capaoity‘~i? 2
paynénts undér its PPA‘during’ curtailment ‘periods A8 long asiitsi:

fac11ity renhins “ready-available”. ‘- Finally, Complainant is:net ¢
linited’ by 13w to° pufcha51ng its natural ‘gas pursuant' to the' G-CoGi
and’ G IND tafiffs.- As we' sald as recently as thls past January,

dénand charqes included in our default Faté structire’ arée free to
negotiate ‘spedial’ contracts w1th [the utlllty] to addfess their
partlcular ‘probléms”, 1 : '

' As PG&E so clearly arques, ‘evVen if a QOvéfnhentalfactioh“f
could result in a force majéure clainm regarding denmand charges;:
that ‘clain nust bée based on government action which unekpectedly : -
interferes with a relatlonshlp, i.e. governmental action which' was=
unforeseeable and arises after the felationship is formed.’
Otherwise, force ma]eute clains could be iiséd to avoid an
obllgatlon whenever a pré-existing regulatory requirenent resdults
in an unfavorable congequence.~ Such a ude of the force ma]eure o
concept would undermine the effectlveness of ahy nunbéy of
regulatory requirements. Both ‘1aw and practicality we1gh heaV11y
against applying force na)eure in this way. '

1 De0131on (D ) 90-01- 015, mineo. p. 97. .- ThlS de0131on was
issued in the Southern California Gas Conmpany’s Annual Cost
Allocation Proceéeeding (ACAP).
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SYVIY The' Public ‘gtilities’ (PU): Code Section 454.4.Claim i -0
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st TP Codet §i 464 4 statésyi v o s

*Thetconmission. shall:eéstablish: rates: for;gas- Ny
:which_1s utilized in _cogeneration teohnolOgy
projects not hi her'’ than the ratés'éstablishea™”
for-gas'utilized-as:a- fuel by:an" eléctric; plant;;
in the generatlon of electrlolty, eXcept that

S R

this rate shall apply énly’ to that quantity'of

“gas:which an electrical: corporation: serv1ng the:

area. where a cozeneratlon technology prO]ect 1Sﬂ;_‘;r

_locatéd,‘or an ‘équivaleént aréa, would' require' - it

7 in the generatloh of. an: equlvalent amount of oo
..electricity based on the corporatlon s average .

annuai'lncreméntal heat Yate and’ reasonable T

: transpission losses or that quantlty of gas.

. actually consuned by the cogeneratlon .

technology prOJect in' thé séquential pfoductlon’

of" electrlolty and: steam,,heat, or useéful work, -

whichever is the lower quantlty. {aAdded

7 Stats.‘1984, Ch. 840 ) -

This sectlon requlres that natural gas flred QFs be prov1ded wlth
fuel at a prlce no hlgher than that pa1d by utlllty eleotrlclty ‘
generators. This prlce protectlon app11es only for the quantlty of
natural gas whlch the utlilty Hould use to’ generate the same anmount
of e1ectr1c1ty. . L ~

all partles to this proceedlng appear to agree that §
454 .4 requlres that QFs be prov1ded with 11m1ted prlce parlty with
ut111ty "eléctric generators.‘ Complalnant argues ‘that, undé¥ PG&E’s
tarlff 1nterpretat10n, dlspatchable QPs will néver have parlty With
the electric ut111ty or other cogenerators. Complalnant says that
thls 1s because consumptlon of natural gas by a dispatchable QF in*
one year 9111 résult not only in diréct costs comparable to thosé’
faced by an electrlc generator 1n that year, but in higher costs ‘in
thé followlng year "in the ‘évVent of curtailmént. "Complainant argues
that dermand charges capture the potential denand a customér might
put on the utlllty system. “The previous year’s usage, Complalnant

notes, sérvés as an objective méasuré of a customer s potént1a1
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demand.li Howebel " complainant -raintainsi thatiitsi previous year’s

usage is not an objective neasure of its demand because it bears no
relationship to thé amount of demand'that*Complainant might put on
PG&B’s system during the curtailment petiéd.z\Gllroy argues that in

setting minimumipayments 1n thé current year constitutesw%
retroactive ratemaking and 1s, therefore, iilégai _fff

Thése two arguments are related, -in that. they both rest
on a 51ng1e faulty premise--that when a cogénerator pays 4 mininun
denand charge in year 2 based on 1ts 1eVe1 of: consumption'ln year
1, it is 31np1y paylng more 1n the second year for the prior year'’s
consumption. This premlse has been offered to the Commlss1on
before and réjected.  iIn D. 88 03-041, hhlch con51dered Petitions
for Modifications and Appl1cat10ns for Rehearlng of an earller
decision, the Commission disagreed wlth the Callfornla
Manufacturers Assocliation (CMA) when it tried to nake the sane
p01nt.. In that decxslon (at p. 9, footnote é) we sald"“”

o "”whlle the method dsed to calculate the rate
v .felies on historical: usage, the rate is set -
\prospectlvely to recover a portlon of the
utility’s revenue requlrement during the perlod
the rates are in effect, and does not in any
... . way attempt to recover ut111ty costs 1ncurred
_durlng a prior perlod n
The revenue requirement durlng the perlod the rates are 1n effect
1ncludes the costs incurred by the gas utility in prov1d1ng and ‘
malntalnlng the capa01ty necessary to prov1de service to the QF on:
demand. These are costs which must be borne by a noncore customer,
such .as a QF, even when it is not consuning gas. The prior year s

usage level is con51dered in settlng the ninirumn payment hecause 1t

the current year.

. _ In response to Complalnant's assertlon that parlty can ,
never be obtalned PG&L&E and DRA both argue that Complainant stands'

to benefit in the year following curtailment because the prior
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year’s'das dsdgé will appéar unmisually:léwandmininun denand yoyiic
charges will reduce accordingly.r cémplainant réspénds:that:thisiis:
not so, since it pays under the G-COG (UEG equivalent) rate when
the cogeneration unitiig'in - 6pération adnd 'undér thé G-IND rate when
it is not in opeération. DRA responds that cogenerators do not
always pay ‘thé UEG equivalent'ratéi- as provided forin:the G-cOG
schéduleé, ¢dgenérators pay ‘the'lower 6f the G-COG:ratée or:the GLIND!
rate. For instance; in-october-31;°1988. (when thé ' coedeneration:i: «i
unit wasiin opération) Gilroy paid the G-IND rate.  In additionj« oo
both PG&E and DRA p01nt out that électrlo utility gas customers are
also obllgated to pay demand charges, even when they are not
purchasing natural gas;ALSee D.89= 034053.j ThlS order nodified
D.88-08-070 which’ otherw1se would have excused UEG customers from
paying demand chatgés in thé évent of curtallment.-

Complalnant's retroactlve ratemaklng argument fails not
only because thé payménts are inteﬁded to meet prOSpectlve revenue
requirements. It fails, as well, as a matter of definition. In
the words of the Callfornla Supreme Court, ”[a]t the rlsk of
belaboring the obv1oﬁs, we observe that before there ‘¢an be
retroactive ratemak1hg thereé must at'least be ratemaklng‘

Southern california Edison Co._ .Callfornla Publlc Ut111t1es
comnission (1978); 20 Ca1s3d 813, 817. . There 1s no dispute in this
case that the rates to whlch G11roy ob]ects were 1n place and fully
‘operatlonal beforé thé bllllng périod under dispute. ' Since

2 In D.88-08-070: (1ssued in June, 1988), we included the
dlscontlnuance of minimum dehand charge payments by UEG customers
in the evént of curtallment among changes to be’ incorporated by
each ut111ty aftér its first: ACAP decision. We réscinded this
change in D.89-03-053 (1ssued in March 1989). ' PGA&E’s: first ACAP
decision was not issued until two months later-(D.89-05-073, in
May 1989). Thus, D.88- -08-070 néver affected PG&E’s UEG tariff
prOV151on and PG&E’s UEG custoners have never beéen excused from
paying demand charges, even in the event of curtailment.
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Gilroy's dispute-is not. with ratemaking that occurred. after, the\-‘\Y
factftthere ‘can‘be no-.retroactive ratemaking. .. . ..o,

1T ey

i eowin
RO T S

SRER n:;»\a~¢,v11.<-901icv.considerations

ST e s e cLe
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o Hany of Complalnant's objections relate not to the
legality. of :thé tariffs or their application. - Instead they relate
to the policy-implications of their current application.: . PN
Complainant’ made the ;following assertions.in its Opening Brief: ;...

vvo- ®15:.-This Commission should consider-the. .., ; R

. _:prospect that PG&E’s tariff 1nterpretat10n
77 will destioy ‘'dispatchability as' an’ éleérent
T e of electric utlllty résource plannlng.1 It
.is highly unlikely that other ‘gas-fired
‘cogeneration- pfO]ects will be ablé to
acceépt a schéduling provision and the .
associated risk of gas demand charge ,
obllqat1oﬁs. Thus dlspatchabxllty and the
_ ‘result1ng enhanced flex1b111ty of utility
_;operatlons will be lmpalred.

s
CE S

" PG&E!s 1nterpretatlon puts the CEC in the

_position of either certlflcatlnq prOJects
* withéut dispatchability and foregoing
~Joperatlona1 fleXIblllty, or of not
__certlflcatlng pro;ects at all. In the
“latter caseé theére are potentlal wasteful:
‘1. consequences, . where cogéneration technology .
_is not app11ed in circumstances where it
would bé othérwise cost-effective. This
result would expose the ratepayers to the
risk of expensive plant additions that
otherwise would be av01ded.

CEC Conmnissioner Noteware and Chairman
Inbrecht urged the CPUC ‘to send a positive
policy signal to the innovative
:~cogenerators who respond to changlng energy
" needs in a cooperative way in order to.
. promote state energy policy.’ Gllroy and -
" BAF urge’ the Comm1351on to consider thése
policy implications in its de11berat10ns on
this issue. -

e e D e
[ S
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x4 gn Pﬂzﬁistterms Gilrgyignd BAFJcag ggverljj'fs SRS
: now.the trug cosy of their gas at e time
“they 'iiseé 1t.q‘As§§howﬁ‘abéve ‘agpenaing’ oﬂ“‘“” A
< PG&B!S subsequent curtailment: decisions;:.; e
the gas may prove to havée béen much more
expensive than it first appeared. Under -
‘thesé gircuastances it is:not possible for -
management to make informed d901810n e L
'regardlng fuel usé. SR e a T

s : Lt
LI - L N B SE.oast -

we have determ1ned 1n thlS Complalnt proceedlng that ,.f
PGLE’Ss G CQG rate schedule is a lawful ‘tariff wh1ch Jhas Pfép, ;;;;?;
lawfully applled to the Complalnant.,_ﬂowever, we are concerned
that the lawful applicatlon of the tarlff prov151ons 9¢11 |
dlscourage QFs . from agreelng to prov;de dlspatChablllty and
penallze those. who do, . We do not wlsh to 1mpa1r the beneflts whlch
dlspatchablllty prOV1des to electrlc ratepayers through enhanced o
flex1bllity of ut111ty operatlons., Such lmproved operatlng
eff101ency should be encouraged not dlscouraged.__ L )

. .. Re recognlze that dlspatchable cogenerators prov1de‘,
greater value to the electrlc ut111ty than do convent10na1 ' '
cogenerators., In adoptlng demand charges, the Conm1551on never
d1rect1y con51dered the effect on dlspatchable QFS. in effect, hy
being encumbered w1th large demand charges durlng its perlod of
curtallment in 1989, Gllroy has been penallzed for agreelng to ‘
prov1de dlspatchablllty. ThlS result was not our 1ntent when we i
establlshed denand charges, nor when we approVed of the G- COG and
G-IND tarlffs. o

- When the Conplalnant agreed to be dlspatchable, the ‘
Complalnant's control of its demand on the gas system durlng e
dlspatch perlods passed to the PG&E electric department. It 1s the
PG&LE ¢lectric department that makes the dlspatch dec151on, and PG&E
electrlc ratepayers who benéfit from the Complalnant‘
dlspatchablllty agreements.

Ccomplainant argues that PG&E should not be allowed to _
recover the amount of the demand charges result1ng from dlspatch of
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the cogenerat1on facilities becausefCOmplalnant regarxds the
| BLE§tates that it
would be unfair penalization 6f PG&E to require it to bear the
revenue risk. . ., U T
We'do nét’ find that PGEE unlawfully épp'iiéa the tariff
provisions resulting in "the' denand’ charqes, and thérefore will not
put PG&E at risk of undercollectlon of revenues. At‘this tine,

having’ found PG&E €6 ha “iawfully appiled ity ta' £, wa are

unable to grant Complalnants re11ef from ‘ démAnd” chargés 1évidd- on"i
them durlng perlods of curtailnment by PGLE undér the schedullng e

prOV151ons of thelr dlspatchablllty amendments.

Although thé Commlss1on in its ordérs establishlnq the S

new gas 1ndustry framework aia’ not consider the lmpact of’ adoptlng
demand charqes on dlspatchahle QFs, Complalnant Was aware, or
should haveé been: aware, of the potentlal advérse 1npact. Gllroy
and BAF, as noncore customers, could havé neqotlated ‘individual’ gas
transportatlon ‘contracts w1th PG4E that would have addressed thelr
part1cu1ar problem, as other dlspatchable QFs havé déne.

Prospectlvely,_as of August 1991, Gliroy and BAF Will: not“

be faced wlth demand charqes. ‘on Septenber 25, 1990, we 1ssued
D.90- 09 089 1n R. 90 -02~- -008, a’ qenerlc rulemaklnq proceedlng
concernlng gas ut111ty procurement practlces."ln that declslon, we'
agreed in concept that demand charges should be ellmlnated 1n faVor5
of volumetrlc rates. Hearlngs have been scheduied for January ‘1991
in I. 86~ 06 005 to conSLder, anong other things, rate proposals ‘that
will shift 1nto volumetric rates the revenues currently collected
through demand charges. Implenentatlon of the progiranm adopted by
D. 90 09 089, lncludlng resolution of the rate proposal 1ssue, is to
begin August 1991.

We strongly encourage dlspatchable OFs to part1c1pate 1n
the development of the new rate progran in order to prOV1de the o
Comm1551on wlth an understandlng of ‘the 1mpact Of raté proposals on
dlspatchable QFs. HWe do not wish to adopt a new rate proposal that




C.89-04-004 COM/GMW/rmn*#x

may’A180Ydiscourage QFs from proviaing dispatchabilityloy siroano-os
effectively penalize existing dispatchableIQFS‘xwithout remedies tO‘
addréss éuch 'an ddverse impactyio i oD el e s

" QueStions au'to-thé:wisdom of revising the G=CoG: tariff
orfits ptospéctivé application:are nore- appréprlately:considered.in
a nore géneri¢ proceéding: . In such a-proceeding, We can more: . -o -
appropriatély ekdnine: thé broad effécts of -the current:rate design
on dispatchable QFs; and balance thé benafits of{promoting riiisni: o
dispatchability against the burden of placing more of:the:fixedii.;: -
costs of‘thé gas systen'on: the remaining custéomers: v It:is not
appropriate to’ address such broad: policy concerns in-a- conplaint- ‘..
case, ' R T S R S U iR
“'Wé recognize thatﬁbetweéh now and August 1991, -the . °
Complainant still faces the possibility of paying dermand:charges:
during periods of curtailmént under its dispatchability provision:
While we agree that demand charges levied on dispatchable .
codenerators as a result of their dispatchability provisions anount
to a penalty on the QF, we are unable to grant Complainant relieéf.:-.
Relief on a retrospéctive basis is not. possible without violating
our retroactive ratenaking doctrine. Relief on a prospective basis
is not possible in a complaint case. : S .

- He believe PGEE and Complainant are able to change this
situation expeditiously through an amendment to the power: purchase -
agréenents. As stated above, it is PG&B'S'electric ratepayers who
benefit from the dispatchability provisions. That is why we look-
to thé parties to change this situation through amendment to the
power pur¥chase agreements. . : .

' Wé would look favorably upon a renegotiated contract that
has PG&E’sS electri¢ ratepayers conpensate Gil¥oy and BAF for . -
dispatch. - We order PG&E to file within 60 days for approval of
renégotiated or amended powér purchase agreements, agreed upon by
itself and representatives of Gilroy, and itself and
representatives of BAF, wherein its electric ratepayers would
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compénsaté Gilxoyrand BAF:for demand,charqes ingurred. as_a;résult ..
of ‘dispatchability:provisionsi i it vntzoing ssilaneg yioviioniia
We recognize that Complainant -is currently receiving sone
compénsation for providing dispatchability...:The record.in this
case doésinot allow us to evaluate-this.level:of:-coppensation with. .
respect: to avoided cost.  We:expéct PG&E, Gilroy,.and BAF.to, ...
consider, in thé context of their renegotiations,;the. compensatlonf
Complainant currently réceives:for dispatchability.: i,y e
Pindings’ of FPact . - T Sowrioso lE Goniave n:t;;ugcuj;%“”
1.:: Gilroy operateées a cogeneratlon plant located .at ;the. . . ...,
Gilroy: Foods ‘Facility:at 1350 Pacheco Pass Highway,.Gilroy, CA.. ...
95021. BAF, a California linmited partnership, has installed aA,¢¥;:
similar cogeneration facility at its plant located at 750 Metz
Road, King city, CA 93930, that had been undergoing start-up.: .
testing and has beén placed in service during the pendency;ofhthisq
complalnt. : a : ) o A I S PE L
- PG&E serves hatural gas and. electrlclty in the ‘location -
of the’ Gllroy and BAF facilities. .- . o N .
“3.. "Gilroy.and BAF receive natural gas service fron PGLE
pursuant to tariffs authorized by the CPUG., - SR
4. Gilroy and BAF are each parties to non- standard pover.
purchase agréements (each of which incorporates several amendments)
with PG&E based on a Standard Offer No. 4. R S R TARE:
“The PPA allows PG&E to "schedule" generatlon by Gilroy .
and BAF durlng specified periods. : S : _
" 6. - BAF and Gilxoy each d951red that a ”schedullng prov151on
be included in its PPA because of its belief that havxng.thg:
provision in the PPA would increase the likelihood the California
Enérgy Comnission (CEC) would certify its cogeneration facility.
Gilroy and BAF each believe that the CEC would not have certified:.
its cogeneration facility absent a scheduling provision in its PPA.
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71, In March 11988, PGAE notlified ,Gilroy :that PG&E wauld not: ;...
curtail Gilroy’s.operation of. its cogeneration fagility pursuant to,
Appendix J of Gilroy’s PPA during (A988. ¢ 11iq ruint. ur,

“(r'-‘ .‘\

iiv 8, » During the time that Gilxoy operated . its cogengration in.;,
1988, Gilroy. provided PG&E .with. approximately, 780 million kWh Of 54
energy and, .after it demonstrated firm capagity in accordance, with
the terms of ‘its PPA, 120 MW of .capacity. 1n&accordance Wlth thq
terms of it PPA. .0 - 1. - O I SR PSR R I IR AT R

9. Gilroy paid PG&E for .gas transport serv1qe iﬁ 1988 to 1ts
cogeneration facility pursuant. to.PG&E’s Rate.Schedule G:COGs .ti--. ..,
except:for December 1988.. :Thé amount.of Gilroy!s bhill for December
1988 :.is the subject of a separate complaiqt-pgpceeding;bqfqggﬁthggi,
CPUC in Cua89-05-029¢ : 5. v:if s it Lo s cop g sl Gnri ime o

10« ! Ih.Déceémber : 1988, PG&E exerc1sed its contractual rlght,,Pi
under Appendix J of Gilroy’ s PPA . to sqhedule.cllroyhs'gpgenerap}pn}:
operation during periods of 1989. PG&E requested Gilroy.to
maintain ‘its cogeneration facility in an off-line available.status.. .
fron January 1, 1989 through April-30,;1939L§and=duriﬁg;theihou;s,__
of :11:00 p.m: to 5:{00 a.n., from May -1, 1989 through December: 31,
1989, T T S I A U S
11: On April 14,1989, PGLE exercised its contractual right.
under Gilroy’s PPA to request Gilroy to generate power:P«PG&Eﬁ
requested Gilroy to start:its, generation and go to ful;,lpad_ﬁhen
available, and Gilroy did so until April 14, 1989, 48 hours after .
PG&E requested Gilroy to return to an off-line available status as .
per Gilroy’s:contract rights. . : P . -

12. During those months in 1989 1n whlch G11roy d1d not -
operate its cogeneration facility in response to PG&E’s election
under the PPA to curtail Gilroy’s output,. PG4E billed Gilroy for:
gas transport service under the minimum bill. provision of Rate
Schedule. G-COG for thé customer charge, D-1 qeman4~c5arge.anQ:ngg,
demand charge under Rate Schedule G-IND. The customer charge, as




C.89-04~-004 COM/GMW/rmnti S G NWHDALION MO0 -r 0

well s ‘the D-1'"4hd’ D2 ‘dénaiid ‘charges: foY January .though: April
1989 ‘&¥é’ based in part on Gilroy’s use of gas transported im 1988.1u .

13. The ninimum bill provision in 'PG&E’s G-COG tariff. states ;.
that the mininin monthly cha¥Xge for service will not be léss than
the pro-rata custdme¥ and demand charges unde¥r thé: otherwise .o , o7
applicable ‘transportation schedule. A QF must pay for thei .c i -
continving availability of natural' das sérvice even in those months -
when its lnnedlate need for natural gas is quite low. !0 D i

© 14, 'PGEE ‘cAN réquireé thé QF toé:curtail'its deliveries
prov1ded that proper noticé has béen provided:: v ilinii qusde ERERN

15" The G-IND rate dchédulé ‘coéntains a fo¥ce majeure clause -
whiéﬁ“férnges éitheér party of its obligation to perform #to the i
extent that the performance of any such obligation‘is. préVeﬁted or 1
délaféa'by any causé, eéxisting or futuré, which is beéyond the
redéonable control of thé affécted party.? R R I AL A

16. Thé G-IND raté schedule spécifically states.that: “The
term fforce ma]éure' épecifically doeés not includei..curtailment in. -
accordancé with PG&E’S gas Rule 14...7 S e Dl

17 Noncoré customérs that haveé special ‘problems as a résult -
of the demand charges included in our default rate structure are -
free to- negotxate ‘special contracts wlth [thé ut111ty] ‘to addreéss
their particular probléms. - 0 t

i18. Even if a governméntal action could:résult in a force-
majeéuré claim réegarding démand chargés, that ¢laim must be based on:
govérnment action which unexpeécteédly interferés with ai
relationship, i.e. goVernmental action which was unforeseéablé and
arises after the rélationship is formeéd. ‘ :

19. -PU Codeé § 454.4 requirés that QFs be provided with
limited pricé parity with utility eleéctric génerators.

20: The costs incurréd by thé gas ut111ty in providing and
maintaining the capacity necessary to providée servicé to the QF on
derand aré costs which must beé borné by a nonéére customer, such-as
a QF, even when it is not consuming gas.
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21, © Whild' the méthod used to’caloulate’:the demand ‘charges m:dr
relies on historical usageé, thé rate is set prospectively toro-ansur
recovef*é‘bdféion'df’tHé“ﬁtilitY'é révenue requirement during:the
period’thé rYatés aré ‘in éfféct, ‘and does not ‘in any way ‘attempt.toi:
recover utility ‘éésts incurred during a prior period.~::l:n .

"0 22¢" The ‘rates to which Gilroy objects were in.place and fullyi
operational before the billing period under dispute. aldaitaves

23. Since Gilroy’s dispute is not with ratemaking:thatisirfoneo
occurred Aftér the fact, thére ‘can bé no retroactive ratemakinq.

24. Many of Complainant’s objections relate not to the.- i
legality '6f thé tariffs or their application, but to the pollcy
inpliddtions of ‘théeir current application. : = - & - o s san

25: 7 Dispatchablé c¢ogénérators providé greater value: to theri-
electric utility than do conventional cogenerators. S L P

26, In adopting démand chargés, the. Commission never directly
considered thée efféct on dispatchablé QFs: - B P S SR I S TR T

27. It was not our intent when wé established demand .charges, ..
nor when we approvéd of thé G=006 and G-IND tariffs, to discourage
or penalize QFs from agreeing to providé dispatchability.

28. -As a résult ‘of the dispatchability provisions-in its
power purchaseé  agrééments,  thé complainant’s’ control of its: demand- -
on the gas system during dispatch perlods is passed to the PG4&E -
electric department. : '

29. -It is thé PGLE electric department that makes the
economic dispatch décision and the PG&E electric ratepayers who
benefit from the dispatch.

30. It is reasonablé for PG&R éléctric ratepayers to
conpensate dispatchable QFs for providing dispatchability.

31. Conplainant was aware, or should have béén aware, of the
potential adverse impact the demand charge ratemaklng mechanlsm
would havé on dispatchablé QFs. T '

32. - Betwéén now and August 1991 Complainant may continue to
be adversely impactéd by the demand charge ratémaking mechanism
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absent :resolution -through. an :amendnent to the power, purchas AN
agreement. i vt roaag Cos b Sy o apnet faoivodnid o oot {a
=33 ¢ In lexchange :fox the scheduling provisions,\PG&E PAYS oo
Gilroy.an. additional. 17% for the electricity that 1s:delivergd{0,,9:
34. Gilroyireceives full capacity payments undeér its PPA ... ‘
during c¢urtailment periods as long as its facility remains "ready-
available”, B T L B AT A SN E ORI ST P B SU ST

Conclusions of Law =« - .1 s oo« i T

.11¢::Thére is no merit to Complainant’s c¢lain of force ; -, .. .-
majeure.-\ N T C NSRRI I

.Evén:if the: record showed olearly that Complalnant could
not have recéived a CEC permit without agreelng_to‘dlspatqhab111ty,;
such a showing:would not deénonstrate the occurrence of a force:
majeure event, ; _ : s RN

- The fact that a goVernmental act nay make performance
unprofltable or more expensive does not excuse the-duty to: perform-. .
a.contractual obligation.- . o -

"4, -Cébnplainant is not llmlted by law to purchaSLng 1ts <
natural gas . .pursuant to thé G-COG and G-IND tariffs: - :

5. There is no merit to Complainant’s claim that PG&E'
application of its G-COG and G-IND tarlffs,to_Gllroy,and,BAF;;si
unlawful. , . S S

6. OQuestions as to the wisdom of revising the tariff are: -
more appropriately considered in a more generic proceeding.

7. The complaint is without merit and should be disnissed.-

ORDER

.IT IS ORDERED that:

1. PG&E shall file with the Commission within 60 days of the
effective date of this order for approval of an amended power .
purchase agreement between itself and representative(s) of Gilroy..
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2. PG&E shall £i1lé¢ with the Commission within 60 days of the
effective date of this order for approval of an amended power
purchase agreement bétween itseélf and representatives of BAF.

3. This complaint is dismissed,

This order is effective today.
Dated December 19, 1990, at San Francisco, cCalifornia.

G. MITCHELL WII_..K
President
FREDERICK R. DUDA
STANLEY W. HULETT
JOHN B. OHANIAN
PATRICIA M. ECKERT
Comnissioners
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