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BEFORE THE PUBLIC UTILITIES CQHMISSION OF THE STATE OF CALIFQRNIA-

Application of PACIFIC GAS AND
ELECTRIC COﬁPANY and he QITY OF
SANTA CLARA' for an ordér' pursuant
to Section 851 of thé Public
uUtilities Code Authorizing the
Former to Convey an Inteérest in a
Hydroelectric License for. PrO)ect
FERC No. 619 {Bucks Creek) in.
Acco®dancé with theé Térns '6f the °
Settlement-6f the Mokeélumné -River ::
Project FERC No. 137 in an Agree-
nment dated March 8, 1990,
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OPINTITION

This " 1s an application in whlch Pac1flc Gas and Electrlc o
Company (PG&E) seéks authorlty to convey to the Clty ‘of Santa Clarak
(Santa CIara) certain rights in a hydroelectrlc llcense pursuant to
a settlenent énterédd into between the parties resolv1ng a _'
relicensing dispute over the Mokelumne Rlver PrO]ect.’ PG&E alsoh
requests‘f (1) authorlty to 1nc1ude 1n its 1993 General Rate Case,
sub]ect to- rev1ew, the costs of the settlement* (2) authorlty to )
recover at a later date’ any costs a55001ated wlth constructlon costi_
varianéés at theé Grlzzly Development (Grlzzly) which are pronded '2
for in the settlément, and (3) a flndlng of nondeferrab111ty for B
Grlzzly for purposes of determlnlng resource need in future
Biénnial Résoéurce Plan Update (BRPU) proceedlngs.

Notice of the f111ng of the appllcat1on appeared in the
Commissién’s na11y Calendar on June 12 1990. There are no '
protests. -
Division of Ratépayer Advocates (DRA) submltted a memorandum whlch o
was served on all parties. The memorandun 1nd1cates that DRA
proposed certain conditions to be included in the ensuing order and
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that PG&E agrees with these conditions. DRA doés not object to ex
pattd EE2AEReAE SF Ere LppiichEl8h ! TRe DRA MERS rdndin 1877
designated Exhibit 1 in the proceedlng"a PAD DLAIMNA I EEEHE IS

The Commission makes the £3126w] 1“;1 ifg: fétfi:;}f“ifﬁii
conclusions. : T T arbiran of
Findings of Fact Nk T O AR & A

: GO o e
vole.:- Arpublic. hearlng is not necessary in this mattér‘sil' lfmﬁ
(§k~ PGLE"is'a publlc utlllty as deflned 1n Publlc Utlllﬁ.gé jﬁ
Code Section 216 subject to the ]UtlSdlCtlon 6f the Comm1551on.F“”“
PG&E is engagéd in the bus1ness of furnlshlng electrlc and ‘gas- e
service within California. It also produces and sells steam in

certain parts of San Francisco. -

3. Santa Clara is a municipal corporation'existing‘under the
laws of cCalifornia. e

4. On Novéember 24, 1955; the Federal Power Commission (FPC),
the predecessor of the Federal Energy Regulatory Comm1551on (FERC),
lssued to PG&B a So-year llcense pursuant to the Federal Power Act .
(FPA) for hydroelectrlc PrO)ect No. 137, located -on the North Fork-.
of the Mokelumne Rlver 1n Amador and Calaveras Countles (Mokelumne
River Pro;ect) L L - iy .

3 PG&E f11ed an appllcatlon for a new llcense for the-
Mokelumne Rlver Pro;ect on Decenher 26, 1972. On Aprll 9, 1974, -
Santa Clara flled a competlng llcense appllcatlon (Pro;ect - ‘
No. 2745) c1a1m1ng that a mun1c1pa1 preference prov1ded by the FPA_,
for the 11cen51ng of new prO]ects also applled to the rellcen31ng
of ex1st1ng prOJects. Slnce the November 23, 1975 explratlon date
of PG&E’s license, PG&E has been operatlng the pr03ect under annual
license. . A . :

b 6; PG&E and the Comm1551on, among others, dlsagreed w1th

Santa Clara s 1nterpretat10n that mun101pa1 preference for -
hydroelectrlc 11censes for new hydroelectrlc prOJects also applled

to the rellcen51ng of exlstlng projects.
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On ‘Octobér 116, 1986, : Congress: ‘ehacted the Eleotric

Consumers Protectlo hct of lQBGi(ECPAY '%ﬁich amended Sections 7
and 15 of the FPA to specify and olarlfy that munlolpal applicants
shall have preference only dﬁrlng 1n1t1ai llcensing proceedlngs for
hydroelectric prOJects.- However,: Seotlon 10 of: the 'ECPA
established cértain procedures '‘kFelated to’ spec1f1c pendlng cases;
of which the Mokelumne Rlver Pro;ect was one. If the parties to a
dispute elect £ 1 use the’ settlement procedure 1n whlch a competitor
withdraws 1ts competlng appllcatlon, Sect1on 10 proVLGes that the
licensee pay 'the' compet1tor compensatlon.: The amount of
compensation is, 1n the flrst 1nstance, to be seét- by negotlatlon
betweén the partles o the dlspute. If the partles are unable to
agree, Section 10 requlres FERC to determlne the amount of
compensatlon. _ : .

7. On January 14, 1987, PG&E flled a notlce of election to
be governed by the prov1e1ons of Sectlon 10 of the ECPA. on
March 30, 1987, Santa Clara’ f11ed its acceptance ot PG&E's election
and its withdrawal of its appllcatlon for PrO]ect No. 2745, its
competing license application. .

-8 - After extensivé negotiations,: in November 1988, PG&E and
Santa Clara executed a Memorandum of. Undérstanding: (MOU) with
respect to séttleément of Santa‘cClara’s claims régarding thé =
Mokelumne River Project. The agreement based én this MOU was
executed on March 8, 1990. The agreement is appended to the
application as Attachment C.

9. The settlement agreement between PG&E and Santa Clara
provides as follows: o

a. Upon final FERC approval of the
~agreement, PG&E 9111 make a nonrefundable
paynent of $1 m11110n to Santa Clara.

PG&E will sell and Santa Clara w111 _
purchase cértain’ amounts of éléctric power.
The power-:sSale provisions in the agreement

~ supersede the Power Sale Agreement which
was the subject of the Décémbér 20, 1989
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~irion Qffer. of Partial: Settlement filed athFERCI“‘
... by PG&E and endorseq b¥ Santa Clara.. , The, .
Décenber 20, 1980 poweé sale was' also a

i part .of thé overall settlepent;: but' was' -=iij 1o .1 O

. 1mp1emented through a separate egreement in .. €
" okae¥ to' begin'thé' sale in' a' timely manner -

o1 pending complétion of the-overallii:j iy b ii.m: -

.. settlenment and regulatory approval of the.

f settlements

L N e N _
'Sub)ect to certa1n ogtlons to term1 ete ST
‘déveéiopment, which will ektend the term of“

-~ the. power saleS>prOVL31ons in the - A

) agreement, PGLE_will de31gn and have bullt, .

© fo¥' Santa’clavh)! ¢rizzly, "a new 20.52 -

- -megawatt .(MW) - hydroeléctric power: plant:. -

‘authorlzed by.an April 29, 1988 order.. ., ...

’famendlng thé Bucks Creek’ (pProject No." 6 9) 

+licensé( The target date for: the - = o
commercial operation of Grlzzly is e
January 1, 1994, Santa Clara will finance

T and pay. for the construction of Grlzzly,

~which is estimated to cost $60. mllllon..;e

- PG&E And Santa ¢lara will share in: varlance

. in construction costs,- subject to ¢ertain
11n1tat10ns. .

10, Sub]ect to a p0551b111ty of reverter held by:PG&E, Santa
Clara will own Grizzly and will be responsible for:its opération,
receive .electric power (up to 17.66 MW) at points of delivery)
attributable to Grizzly, and comply.with licensé conditions and

other obligations applying théreto. If necessary, PG&E-and Santa . .
Clara will cooperate in seeking relicénsing of Projéct No. 619 as

necessary to accomplish Santa Clara’s continued ownérship of
Grizzly.: . : - : ¥

11. PG&E will operate Grizzly on behalf of Santa Clara for
two years after the commercial " operation date, and possibly
thereafter by égreemént of the partles.' After that period, Santa
Clara can de51gnate another operator.

12. PGSE will dellvef the eqU1Va1ent of Grlzzly power to
Santa Clara durlng approx1mately the first 15 years of project
operations without any separate or add1t10na1 ratés for delivery.

LS AU L TR
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After this,perjod;cSanta.Clara villipay PG&E-an additiondl power
delivery charge-based uponi50%/of;:PG&E!s ‘applitable-transnissisnioio
rates to Santa Clara for firm transmission-services for similar il io
projects:deternined:in accordance:with an:existing intercénnection
agreément -betwéen' PG&E . and,Santa:Clara. . In- additibn,ﬁPG&E will oo
offer to sell:and Santa Clara has the optionitéipurchase-! ~: i b
supplemental énergy equal:to certain calcdulated amounts" in orderito
make Grizzly useful .in meéeting Santa CGlara’s loadss  fnic ™o o0

13. PG&E and Santa Clara have appliéd-to the FERC: tothavé . the!
license for PG&E’s Bucks. Creek Projéct (Project No6. 619)iamendéd in
order to include.Santa Clara as a!joint’'licenseé, 86 that:Santa’ :
Clara can own and. operate Grlzzly., This- portxon of" the agreement
was 1mp1emented by the filing of a’ "Joint Appllcatlon ‘for
Designation of City of santa Clara as a Jo1nt L1censee of Project
619 (Bucks Creek), Requést for Authorization for Subsequent Removal
of Santa Clara as a Joint Licensee, and Request for Waiver of
Regulations,” which. was flled with the FERC on March 13 1990 in
the docket for PrO)ect No: 137... ' o

14. Under the agreement, PG&E will'ééﬁVéY”Griiily to Santa
Clara subject to a reévérsionary future interést in PG&E. PG&E may; -
at its.option, upon notice, and at specifiéd dates terminate -Santa
Clara’s interest and thereby acquire Grizzly. Thé first possible '
date is the 15th anniversary after Grizzly begins operatién‘and the -
last is on or after Januwary 1, 2024. If PGLE exercdises. .its rignt
to reacquire Grizzly, PG&E will compénsate Santa Clara fér any
unamortized investment Santa Clara thén has in Grizzly. =

. - Termination of Santa Clara’s title and reversion of

Grizzly to PG&E will also occur in the unexpected event that
development of Grizzly ceases or there is catastrophic danage to
Grizzly and Santa Clara elécts to abandén Grizzly rather: than to
rebuild it, although under the latter circumstance, PG&E may chodse :
not to accept the réversion. - :
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a0 TEAGrizely reverts to(PGLE; PG&ESwill-8olelyiown and iofia

operate Grizzlyrand.will. Qomply with-li¢eénsercohditionstand othak i
obligations applying: theretoi - R e e N L

iwv 1832 Prior.to FERC! approval of theé agreement without change’ o
unacceptable to, either. party, .either:party:" can;ﬂnilaterélly-decldé
not to go forward:with-theiagreenént:-and términate it -without: ~1!io
further obligation. . In suchi{event; the parties will be re tore&:tdf
their original positions without: prejudice to their: furthér SRR
pursuing .remedies under BCPAL -0 - v v 0 L cee T o7

i1 165 .- Subject  to certalnfcénditidnéfregarding ndticé and
negotiations, . PG&B ray cahéél:dévéIOpment*of'Grizzly‘ifi“‘=

~as .‘The:FERG licensé conditions:adveérsely -
. affect the operatlons of the Bucks Creek
- POWér House. or

AvThe FERC 11cense condltlons adversely ‘
affect the economlcs of Grlzzly, or ‘

.;Comm1s51on apprOVal of the 1nstant s
'lappllcatlon with accéptabie térns is not
obtained within six months following the-
,FERC approval. . : -
If PG&E exercises one of -its options to cancel developnent  of -
Grizzly, the agreement will continue in forcé and the powér sale-
provisions of the agreement will continue,’ at. varylng prlces,
through.2007. .- ‘ , Lo
© 17 Santa‘CIara, subject to certain‘conditions; may also:
cancel development of Grizzly if it is advised by bond counsel that -
it may not be able to finance Grizzly on a tax-exempt basis. If
Santa Clara exercises. this option to cancel development of Grizzly,
the agreement will continue in force and the power sale provisions
in the agreement would continue, at varying prices, through 1997, -
18, Options to cancel dévelopment of Grizzly are also
provided,; .under certain conditions, if any license amendnents
necessary to implement Santa Clara’s ownership of Grizzly are not
accepted in whole by PG&E and approved by the FERC by December 31,
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1990; if the final.project:cost,target based on actual:third patrty. "
contract:award: prices exceeds the:rinitial project’ cost:targét:szmaov:
estinmated;at .the. timé of: settlement by more than 10%}>if the =7 o9
comnercial:operation date: is delayéd beyond:December: 3131997334 f
PGLE determines that.construction will be unduly' burdensone} or ifis
PG&E is upable to obtain necessary pérmits. :Suchoptions® also IR
trigger the power sale provisions in the agreemént:.:i -1 ...

19. The settlenent.satisfies-all:-of SantasClara’s-¢laims for
compensation: related to.its-efforts to.obtain an' FPA:licénse. for
the Mokelumne Riveér Project; as provided by Section 10:o0f the" ECPA:‘
PG&E:and:- Santa Clara havé:also agreed that the settlement
constitutes a mutually satisfactory compensation arrangement that
is consistent with the provision of the FPA. B ' .

20. In order for the ratepayers to recéive the full bénefits -
of the settlerent, PG&LE requests that the Commissién prOV1de that
its future aCQUISltIOD of Grlzzly 1s a nondeferrable resource for
purposes of determining resource needs in future BRPU proceedings.
Grizzly meets all ConmISSIOH requ1rements of nondeferrablllty under
the partlcular facts presented in this case.

21. The settlement of the dispute between PG&E and Santa
Clara includes the aforementloned payment to Santa Clara as well as
certain design costs for Grlzzly. Thése costs are approx1mate1y $3
million. This is far less than the- max1mum compensat1on of
approximately $40 million that PG4E could be requlred to pay Santa
Clara under the ECPA. PG&4E has enabled the ratepayers to enjoy the
benefits of relicensing Mokelumne at a low cost.

22. The agreement including the Bucks Creek- llcense transfer
is fair, just, and reasonable to thé partieés and to:PG&E's
ratepayers. '

23, PG&E is not requestlng rate rYecovery of the $3 million
costs at thls time. It proposes to irnclude these costs in its 1993
General Rateé Case as 1ntanglb1e plant and amortlze then over the
life of the new Mokelunne Pro;ect license. In addition, in the
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event: PG&E- becomes:liable: for certain’cost’ variancestih thée i ¢cel
cons;ructéon»Of:Grizzly;in the' futuré; it:also requésts: thatithanon
Comnission:allow it to! request-rate relief: for thbée“ﬁarianbééi‘iff“
11 24::0PG&E’s: latest:balancé sheéet as-of March 31;,°1990": RN

indicates.it has té6tal assets of $20;305,;717;000 ahAd net’ incéme oF !
$210,412;000: for:thé threée nonths ending on March 31} 19901 =t it

25. PG&E has:the ability, including financial® abillty, to vt
carry out:the:térms:of the proposed agreément: SR LU E

126. - :The' transfer of rights in:the hydroelectric licendé here
under:consideration from PGLE:to Santa Clara and related: provisiond?
of the settlenent:agreemént bétween PG&E and. Santa Clard are noti '
adverse to thé:public:interest. - I ST A Fobbdoi

27. PG&E and DRA have agréed that the following condltions
should be:included in the énsuing order: S ‘

7). - PG&EB- nust notify CPUC of the detérmination
of the flnal project cost target (FPCT) of
‘this ‘proéject concurrent with its

:notification to the city of Santa clara of

~ such determlnatlon. PGLE shall. provide to.
‘this Commission all caléulations with the )
supporting information and documentatién:. -

PGLE nust ‘providée quarterly updates of the_’»
-cost. of construction 1nc1ud1ng but- not '
~limited to the interim final costs

estlmates, projected cost targets, and
: pro;ected actual projéct costs which will

alert the CPUC of any cost overruns above
the’ FPCT for thls projéct.

PG&E should be permltted to request
recovery of $2.9 million that it has
already spent on this projéct in its 1993
General Rate Case (GRC). These costs
con51st of $1.9 million in prellmlnary
engineering costs incurred prior to Jan. 1,-
1989, and a $1 m11110n non-refundable cash .
payment nadé to the City of Santa Clara as
-part of the Mokelumne relicensing
settlement. The reasonableness of the $1 9
miYlion in prellmlnary engineéring costs
‘would be determined in PG&E’s 1993 GRC. -
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PG&E should be pernmitted to request

.. authority at a later date to recover any

- costs associated with construction cost ‘
variances at the Grizzly develéprentast !
prov;ded for in the Mokelumne settlemeqt.g_

2 The Commission' should grant:.PG&R’&: réquest vt o

. that in the event PG&E acquires_ the Griquy ERTy

developrent, that' future acquisition is a

z-anondeferrable resource for the pUrposés of i
,‘,deterglnlng resource needs in future BRPU .

" 'proce aings.” Thé Commissién should
ﬁ\idetetmlne, however,;" that ‘such'a’ flndlng is

.partlcular to the circumstances of.this

“spec1flc case ‘and does' not ‘creaté a

precedent.

' pG&E should be- permltted in the event 1t

- acquires. thé Grizzly deVelopment, to :

. request recovery of. the acqulsltlon cost, . ;-
sub)ect to Commission review at that tlme. ‘

in. the event the project is canceled the
“settiément of the Mokelumne rellcen51ng '

dispute remains in effect. PG&E theréfore
__should‘be permitted to request- xecovery of .
~ theé sunk costs and other costs assoclated
‘with the- cancellatlon, subject to -
{_Comm1551on review at that time.”

cq

28. 'Because thé public intérest would best be served by '7-7
having the transfer of rights in thé hydroelectric license and @
terns of 'the seéettlement agreement implémented e¥peditiously, ‘the
ensuing. order should be made effective o6n the date of 1ssuance.'““*
Conclusions of Law - . : ' Y )

1. .The application should be granted. :

.2. The ensuing order should contain thé conditions agi¥éed to
by PG&E and DRA as set forth in Flndlng of Fact No. 27. .
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IT IS ORDKRED that'~u--ifn CULE Ay

1. On or after the ‘efféctivé date of th1s oYder, Pacific Gas
and Electric: COmpany (PG&E): may. convey. to the Ccity of.santa Clara
(Santa Clara) ‘an’ interest iﬂ the hydréelectfic 1icense for PG&E’s
Bucks Creek Pro;éct (Pr03ect Ho.»619) and. carry out: the terns and
provisions of ‘the’ séttlement agteement entered into between the
parties on March 8, 1990, and attached to the appllcation as
Attachnent C, sub)ect to the ekptess condltlons set férth in this
order. EERSNEER

2. PG&E shall not1fy the DlVlSion of Ratepayer Advocates
{DRA) in wrltlng ‘of the determlnatlon of . the final prOJect cost
target (FPCT) for the Grlzzly Development (Grizzly)' at the same
time it gives notification to Santa Clara together wlth all
calculations, suppottlng 1nformat10n, and documentation which
supports the FPCT. . '

3. PG&E shall subm1t t6 DRA quarterly uﬁdates for the cost
of constructlon of Grlzzly which shall 1nc1ude, ‘but not be limited
to, the inteérin final cost estinatés, projectéd cost targets, and
projected actual project costs which may alért thé Commission of
any cost overruns in excess of thé FPCT.: - S

4. PGAE is authorized to request recovery of $2 900,000
which it has spent on Grizzly in its 1993 General Rate Case {GRC) . -
These costs consist of $1,900,000 for preliminary engineering césts -
incurred prior to January 1, 1989 and a $1,000,000 nonrefundable
cash payment- to Santa Clara as part of the settleément agréement set
forth in Ordering Paragraph 1, Theé reasonableness of the
$1,900,000 for préliminary engineering costs shall be determined in
the 1993 GRC.

5. PG&E is authorized to request aﬁthority at a later date
to recover any costs associated with construction cost variances at
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Grizzly as provided for in the settlement set forth in Ordering
Paragraph 1. )

6. In the event PG&E acquireés Grizzly, such future
acquisition shall be treated as a nondeferrable résource for the
purposes of determining résource needs in future Biennial Resource
Plan Update proceedings. This ordéring paragraph is based on the
particular facts presented in this record and is not precedential,

7. In the event PG&LE acquires Grizzly, it is authorized to
request recovery, subject to Commission review, of thée acquisition
cost at the time of acquisition.

8. In the event Grizzly is canceled, the settlement
agreenent set forth in Ordering Paragraph 1 will still be in
effect. If this occurs, PG&E is authorized to request, subjeéct to
Comnission review, recovery of the sunk costs and other costs
associated with the cancellation.

9. The authority granted in Ordering Paragraph 1 shall
expire unless it is exercised by December 31, 1992.

This order is effective today.
Dated December 27, 1990, at San Francisco, California.

G. MITCHELL WIL.K
President
FREDERICK R. DUDA
STANLEY W. HULETT

JOHN B. OHANIAN
PATRICIA M. ECKERT
Comnissioners




