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_ FINAL OPINION

Statenent of Facts

By an 1nter1m Dec1szon (D ) 85 03 083 1n the captloned
case, the Comm1551on authorlzed Four Corners P1pe L1ne Company o
(Four Corners) to sell 1ts utlllty p1pe11ne between the C1t1es of ji
Signal Hill and Carson to Haculllan R1ng Free 011 Company S
(MacM111an)  As the p1pe11ne system was belng remoVed from: publlc
utility serv1ce by the sale and transfer, the 1nter1m declslon also
relieved the utility of further public ut111ty obllgatlons 1n' '
connectlon wlth the sold plpellne. . .

The interim décision, while authorlzlng the requested '
sale and transfer, further provided that Four Corners record the

gain accruing fron the transaction in a suspense account pendlng
further order from the Commission. There were no protests to this
application.

Order Instituting Rulemaking (R.) 88- 11 041 was opened
specifically ”"to reconsider the rulé of D.85-11-018 (City of
Redding), regarding the ratemaking tréatment of gains realized in
certain sales of utility property to a municipality or other. public
entity.” By D.89-07-016, 32 Cal. P.U.Ci 2d& 233 (1989), in that
procéeding, thée Commission changed the city of Redding rule, and .
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unanimeusl détermineg the disposition of the gain or loss from a
sald 6f u {lltyuprbpérty In'@adds Uhion ' madt’ 81V e bR toliowing:
criteriat (1) the sale is to a munioipalityforiOtherapublic'Or,n’ s
govérnmental entity such as a spécial dﬁif{%ﬁ”dié%iiéé?‘( j thé‘ e
sale invo}ves all or part of the/utility’s: distributiOn systemf*r(\ 5
located. Elthin a, geographically defined area,,(j) the tbmponEnts of
the system are or have beéen 1nc1uded 1n the util1ty’s rate; base, SRRy
and (4) the sale of the systenm 1s concurrent with thé utllity"’i”f 1
being reéliéved of and the mun1c1pa11ty or other agency assuming theg
public utility’s obligations to the customers within the area
served by the system. The holding of D.89-07-016 is that if the
rateépayers did not directly éeﬁtrﬁgﬁteﬁégpital to the system solaq,
and if there are no adverse impacts on the remaining ratepayers,
the gain or loss is to accrue to utility shareholders.’ o e

| By D 89- 12 -053 on Decenber 18, 1989, the Comm1s51on
granted a rehearlng in respect to the dlsp051t10n of galn issue
determiried in Appllcatlon (A.) 83 05 04 (PG&E and Healdsburg),
con51stent wlth the poilc1es adopted in D. 89 07-036. By
D. 89 ~13- 053, the a551gned ‘Administrative Law Judge (AIJ) was
dlrected, with regard not’ only to dlsp051tlon of thé gain in
A.83-05- 04 but also with regard to galn or loss dlsp051t10ns which °
had been deferred 1n other cases, to requlre each utlllty t6 make & -
shOW1ng whether. . ‘

1.  The ratepayers contrlbuted any cap1ta1 to
, the system sold.

2. Theére were any ‘adverse effects on the

utility’s renalnlng ratepayers which were
not fully mitigated.

If 'a material issue of faoct arose, the matter was to be-
set for héaring.. To the extent practical, cases werée to be
congolidatéd in the intérest of administrative economy.

" The présént procéeding is concerned with a pending- .
disposition of gain issue. However, this proceeding does not fall
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withinfthe requirements:ofiDi89-07+016!bétauseithelsalé and>rioteanyd
transfey-was-not to'a muni¢ipality oriothér:public éntity; and noi
municipalityfoér other:agéncy'assumed’ the:publioc utility’s-~io oo ot
obligations to>the customer(s) within>thélarea>sérvéd:by:-thé systenmi:
being s6l1d. rHowever; this’ salé méets) some! 6f thercriteria of -D.89=1:
07-0167in.that -the:sale. involved all:of:the:utility’s distribution:: -
pipelinéisystém within a géographic area;:theé components of thé :ov.s
pipeline systém, sold havé beén: included-in:the utility’s rate basep-
and the utility wasirelieved of its public utility obligations with:-
the pipéline-being >removed from public utility service: s > i il.%
»i.The application reveals that: Four: Corners réalized a = - {r
$16,350 gain from the salé of the pipeliné with a net.book valué of
$8,645:. ~Theiutility lost: approx1mate1y $15, 441 anhual “revénue with
the ‘sale .and transfer. i S SRR SRR T
At the ALJ’s request, a utility: representatlve, ‘Janiceé L.
Dillon, contréller,:providéd a statement under:penalty of- perjury ..
that the utility’s remaining:ratepayers contributed no capital to:
the systém so0ld:° The value of the system sold and the revénues - =
lost do not répresent a large sum of money, and the lost revenue is
partially offset by reduced opératiénal expénse;, thé elimination of-
depreciation and taxes;.and any return’' on the utility’s 1nvestment.
Discussion . - : ARSI A : .
Ba51célly,.D §9~07-016" in R.88~11-04)’ récognlzes the .
factual circumstance.that the sale and transfer of part or all of a
utility’s service facilities, together with termination of its
responsibility to serve in the future, are essentially at least a
partial liquidation of the public utility. The sélling utility’s
bu31ness is d1m1n1shed in terms of assets, revenuesg and customérs
by such a sale and transfer.(_ . : ‘ ‘.
Although the: quulrements of D 89 07 -016- have not been
net here, no oné has suggested any alternatx#e dlSpOSlthh of the :
small ga1n here.~ Furthermore, the remalnlng ratepayers here have
contrlbuted no cap1ta1 to’ the, p1pe11ne system belng sold and
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transferred:. Wé:alsdinote:that)Four)cornérs:serves:only:a smalliftiw
number 6f:sophisticated custémers: yUnder:these circumstances;-and:-2
sincé no one isiproposingiany different treatment; wé will ipérmitiir -
the gain to:iaccrue,to:shareholders;i s0 long-asiour concern-that-ui {in
there . not be’an-adverseé effect:onithe utility!s remaining .oz vaisd
ratépayers; which've' éxpressed -in D.89-07-016,  is-satisfied. .« Ifrc- 7.
anyone had- suggested an alternative ratemaking tréatment:of:theii-:ii::
gain-on sale hére; wé would:have: consideréd iti:i Thus, inav. .nit~:ig
allotating:the:gain -here; we' do not deocide .how! gains on:salés i3 (5o
falling outside theé requiréments of:D.89-07-016 should generally be :-
allocated. :sSuch issues are:-best: left for litigation.or settlement
intfuturé cases. -~ -~ N onroa L GFo s sl nia Dy A
The:srall:anounts of money involved in théldépreciated>>, -

value of the system sold and the revenues foregone:here demonstrate- :
that thére were no adverse effects on the remaining:ratépayers fron
the transaction::.One customer was lost. i Accordingly;:theére could
be no significant or adverse economic impact-on remaining .
customers,;'andethe utility continued able:to serve its remaining
customers. without adverse effect,  no diminution in quality of .-
service, and no economic harm to be mitigated: S L i

-+ -~ Asi noted abové, the buyer here.-was not a- munlclpallty or.-
other public entity. MacMillan was the only customer served .by::
this pipéline. .MacMillan is a private, nonpublic utility -
corporation which now usés the pipeline so6lely ' in its own business

1

1 :This: contrasts w1th the situation in each of:the: three cases-
cited ang d1st1ngulshed in D.89-07-016. Theref App of Dyke Water
Co. (1964) 63 CPUC 641, App. of Plunkett Water Co. (1966} 65 CPUC
313, and‘App. of Kentwood -in :the Pines (1963). 61 CPUC 629, Were
cited as examples of s1gn1f1cant adverse effects to reraining
ratepayers, where major portlons of the ut111t1és wérd to be' $61d -
resulting in‘significant rate increases or 1nadequate serv1ge
consequences to the remalnlng ratepayers.k In each of the c1ted
exanples, the resultlng precarlous financial cohdltlon of thé"
rema1nder would haveé )eopardlzed future operatlons (i.e.,
significant adverse economic impacts for remaining ratepayers).
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andfnotias a commdn Earriéri’? It has thé~ solédirésponsibility-to »fro
paintaindnd-ultimatély réplace the pipeliné if itsirequirenméntsvo:ir
dictate ‘é¢éntinuéd uséi As RO O6thér FOur Corners’ ‘custémérs weréd: i.-
involvedy thére ‘'wasd ‘no-obligation to serve té:-bé transferred with: '
thé ' facilitiesi ' 'The pipeéline was rembvéd to:thé privatersestér
from public sérviceé; and Four Cornérs:was ‘reliéved o6f-any: - .
obligations in‘connection withiit: The’franchisés from the Cities .
of'Loﬁé‘Béach;’Siénal‘Hill,'and Port ‘of Los Angeleés to"maihtainfand%
operatée the: plpéllne ‘and the rights of way from individual:: '
landéwiners weré transfeéirred to MacMillan ads a pArt: of the-$4le &nd
transfer. - Should MacMillan 6r its sduccéssér or assignee at soméi-
futuré daté wish Four Cornérs to6 résumé opératién of ‘a pipeline -
servicé, "it will ‘bé Four Corners’! so6lé option whether or not to
undertaké thé seérvice, and MacMillan or its succéssor or assignee
will bé résponsiblé £or all thé costsé involved should Four Corners .
elect to accept the obligation. . In the futuré evént that others in
thé area sérved by this pipeline should &eek to obtain service fron
Four cérners; such seérvicé must bé provided with all attendant
costs théreto being borné by the new customérs and/or the utility’s
sharéholdeérs, with thé présént rémaining ratépayérs of Four corners
being héld harmléss from thé costs of initiating such néw service.
Thesé ¢onditions obviate any potential adverse effect on the
rémaining ratépayers.:

‘Thé Commission has preéviously authorized allocation of
gains to the utility and its shareholders where small systenms
comprising part of the utility’s overall system were sold and
transferred to private sector entities (See D.90-08-053 issued
August 8, 1990 in A.87-08-049, A.87-08-050, and A.87-08-051, where
small stréétlighting systens weré sold to private home-owner
associatiéns). Theére too, additional condltlons vere 1mposed to
protéct rémaining ratepayers. : . :

By thesé casés, we do not e¥pand the rule of D.8%-07-016

in R.88-11-041, but rather we impose conditions on the respective
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sales consistent .with thé-rationale of thatirulemaking. .As;noted: ..
abovejnthe.salé heré is to:a-customer.rathex than:t¢ .a publio:. js:ic-
éntity..: For this .réason wé must impose-an additional condition.: ;i
upon:the  retention:of .the gain by :the:utility.. .If. it develops. that:
this utility.again offers public utility service using -the.facility:
that is being.sold, .thén-the first source of funds to perform any..;
needed: repairs.to the facility shall:be the gain on salé retained;.:.
by;the:utility. The cost of repairs funded from the gain shall not,
be recovered: in rates;-. .Oncé  the facility_that_is_beingésold has;. -
reached - the énd:of:its uséeful-life-(as evidenced by its accounting
depreciation, .physical detérioration; etc.); the utility’s R
obligation:to apply the . gain to repairs will cease:and:further. - .
service would be provided under the:usually applicable terms and ...-
conditions: -This preservés the position of ratepayers following . ...
the sale given the possibility that utility servicé could again
occur using the facility that is being sold. .

, - Here, theé single ratepayer purchasing the. plpellne was a: -
custoner of the sold=dlstr1but;on system and will obtalp contlnued.‘
service from another source presumed to be reasonable and beyond
our  jurisdiction. -However, the single customer-in this case, or -
its successor or assignee, may have cause. in the future to seek .
renewed utility service using the same facilities: 1In that event,
we would preservé the position of that customer by prescribing. that.
the first use of the rétainéd gain bé for neeéded répairs.to the
facilities now being sold. ; :

Oon balance, therefore, the ratepayers having contrlbuted )
no capital to the system sold, and there being no significant
adverse economic impact to the remaining ratepayers from the
transaction, the ratepayers are in the same position before and -
after the sale. Accordingly, in the absence of any request for .
alternative treatment, we will pernit the small galn heré to accrue
to shareholders, subject to the conditions déscribed above.
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s1on1Given-thétclearly minisculeiimpact té remaining ratepayekr!t
of this transaction, and theré being no material. issue  6f: féct LGRS
involved, thérérexists}nOTneed*fOr ashearing. drodesldodag oy
Pindings ofsPact: i Sipt.1 riof:dy »ison yits cfeocl Jon Do o NN
v 132 Indthe” éaptlonéd‘application, while authorized: by aniiv

interim deéisionito proceed with:the:préposedr sale and transfer: ofv«:
a utility pipeliné-system‘within:a defined geographic:area; and ii7::l!
where thé system sold consisted:of all:of therutility’s localm isdic
system;fa“transactionisince’consummatéd}: therutility was ordered to
record thé- capital gain'derived from the sale in a’ suspénseéiaccount
until furthér Commission’ ordér;~ il yic DI olF 2ty on e g efaay

2. D.89-07-016 in R.88-11-041 determinhed’ that when « -
ratepayers ‘have not:contributed:capital to 'a systenm sold, and any
significantiadverse impacts resulting from the sale to'the::f:® ' -
remaining ratepayérs are fully mitigated, a ¢apital’gain or loss -1
from sale of utility property which meets all the criteria of '
D.89-07-016 shall accrue to the utility and its shareholdersii- fto-uv

3.:"The facts in this:case neét some but not all of: the
criteria of:Di89-07-016: ' However, Four Corners seérves only a small -
nunber of sophisticated customers,:and:no one has’ proposed: any:
alternative disposition of the small gain here.

4. Ratepayers contributed no capital to the pipeéline system
herein sold and transferred.

5. The remaining ratepayers of Four Corners were not
adversely affécted by the sale and transfer as the systen sold
represented only a very small segment of the utility’s system and
the revenue lost was similarly insignificant, leaving ratepayers in
essentially the sare position as before the sale.

6. The facts and results of this transaction provide no
significant adverse effect on the utility’s remaining ratepayers to
require mitigation.

7. The Commission finds that under the facts of this case

and with the protection afforded the remaining ratepayers of the
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utiljty,; it is' reasonableé! for the:gainito atcrué toiFour.Cornérs
and its:shareholders.tsit~3try o vriied oiedd Lan Mo tiorrnetd 2idd o
8. ToO protéct the remaining ratepayérs:ofithée-utility,rsaid i
ratepayers should not heéar any costs which might be incurred toiibi
provide:service. in.the: future should:Four:Corners:eleéct;tor resume
public-utility obligations with:regardito resumed serviceito ivoii
MacMillan or.its:successor or:assigneeé:in’ this pipelineé; or to:fitu o
other customeérs in' the:rsame sérvice:areai»i ;o pioa moadage o4 ool
vi Lo %A TOo protéct’ Four:Corner’!s ratépayers;:the:gain.on:sale-»inys
retained. by the-utility shouldibe.the first:source of;funds.to i..on
repair or renovate thé sold pipeline system.in-the:event.it.is: i i«
returned to utility servicei-it-iv rraorc 2n v b sro-caneoaa
v 10.- To permit Four Corners:to include: this:gain in-this-
year’s financial: results; the:order which follows shoul@:-be: made
effective - 1mmed1ate1y,_thereby flnally résolving this 6-year-old:
application.- -:: - . " : AR SR e
Conclusions of Law - - - . N S TR A SR TS G N SR T SR S SN AR R
1. . Thée gain realized by. Four: Corners on the sale of_ this _
pipelineé system should. accrue to:the utility and:its shareholders:: -

« . A public hearing. is:not necessary:- | - ;- AL S R T R S

AL';.;. LL" i

(S
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FINAL ORDER

IT IS ORDERED that the gain realized after taxes on the
sale of the utility pipeline described in the captioned application
shall accrue to Four Corners Pipeliné Company and its.shareholdérs,
and that theée conditions described in the findings or fact be
applied to this transaction.

This order is effective today.

Dated December 27, 1990, at San Francisco, California.

6. MITCHELL WILK
President
STANLEY W. HULETT
JOHN B. OHANIAN
PATRICIA M. ECKERT
Commissioners

I will file a written dissent. I CERTIFY THAT THIS DECISICN
/s/ FREDERICK R. DUDA WAS APPROVED BY THE ABOVE
Commissioner CC):“&M:%IOR&:S_ZS TODAY -

ég Exocuiive Dl:actot“

/oﬁ
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FREDERICK R. DUDA, Commissioner, dissenting.

once again I am compelled to dissent from the majority
opinion régarding the disposition of gain on sale.

Although thé majority clearly recognizes that the
propérty transfér involved in this proceeding does not meet the
requirements of D.89-07-016 (Redding II), it applies its
interpretation of that decision to today’s factual situation
simply because “no one has suggested any alternative disposition
of the small gain here. ..:” and because "Four Corners serves
only a small number of sophisticated customers.”

I note that the application leading to today’s decision
was filed in late 1984, at a time when gains on sale were being
récorded in suspense accounts pénding further orders from the
Conmission after completion of the original city of Redding
proceeding. The proceeding has been dormant until the recent
issuance of the proposed décision, although it would have been
appropriate for the Commission to have disposed of thé gain in
accordance with the first City of Redding decision. Given the
timing of the application, the long dormancy of this proceeding,
and the absence of any hearings, I find it predictable that no
one has suggested an alternative disposition of the gain. That
"no one has any better suggestion” only suggests a breakdown in
our oOwn process,

In any event, I have a suggéstion as to how the
Comnmission dispose of gains on sale which do not fit within the
Ccity of Redding II criteria. We should dispose of the gain in
accordance with the basic principles set forth in D.90-04-028, as
nodified by D.90-11-031,

Furthérmore, I believe that if the majority chooses to
use the Redding II criteria in this case it should at least apply
those criteria in a straightforward way. For the reasons set
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forth in my dissents to D.90-10-017, D.906-10-018, D.90-10-023,
and D.90-12-023, it is fundaméntally wrong for thé Commission to

establish guidelines requiring mitigation of the adverse impacts
on ratepayers resulting from a sale of utility assets and then to
totally ignorée thoseée guidelines in subsequent decisions.

In the present case, there can bé no question that the
utility has failed to make the Redding II showing that any
adversé éeffects on the utility’s remaining ratepayers were fully
nitigated. Although the majority did not require quantification
of the reduction in opérational expensé and return on rate base
which résulted from this sale, it is undoubtedly less than the
$15,441 annual revenué loss associated with the sale of utility
property. After all, thé nét book valué of the systems sold was
only $8,645. Thus, the capital gain of $16,350 should be used to
offset the adverse impact of the annual revenue loss,

By finding that an annual revenue loss approaching
$15,441 has no adverse efféct on remaining ratepayers, the
Commission ignores reality.

For the aboveé réasons, I nust respectfully dissent fron
today’s decision.

Frederick R. Duda, Conmmissioner

December 27, 1990 _
San Francisco, cCalifornia




