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Donnelley Corporation and Dun & Bradstreet
Information Resources, complamnants.

Shristophex L. Rasmussen and Tim Dawson,
Attorneys at Law, for Pacific Bell,
defendant.

Kenneth X. Qkel, Richard E. Potter, and
Robert N. Herrera, Attorneys at Law, for GTE
California Incorporated: and John XK. Roedel,
Attorney at Law, for Associlation of North
American Directory Publishers: Cindi Rosse,
Attorney at Law, and Tom Lew, for Divisioen
of Ratepayer Adveocates, intervenors.




C.88-06-031 ALJ/ANN/rmn *

LNDEX
subsi
OPINION s eresssssesnecsasrevecanassnssarenrsssnees
SUMMAYY cevecscsvoceversvssscncsovnsoonsncncsssnsnnsosnsonse

Z. Procedural Background of the
Complaint and Related Proceedings ..ccccevecovcecsas

IT. Arquments of tho Partios .c..eevcvvenenccssnnrasnenes
A. COompPlainants ...cc.cececrvssnrencccsccncsocssenes
B. Defendant .....ccvcevasvcncccnvcncsonccnconncons
C. The INLEYrVeNOYS ..ceeesvecvscsscansocrsncsncanne

DiSCUSSION cerreunnescrsvirrvracsansscscsevannoonesns
A. OpPCrations ...cceecrcesnrescsssrsvscoscconcoonoons
1. Corporate Relationship Between Defendant

ANA PBD svcceccrrovecoccrencscvcrrnceconcnne
2. Regulatory Framework ..ceeeecevcccvcrerenccens
3. Internal Computer Operations .....cceeecececes

B. Rule 35, Customer Credit
Information and Calling ReCOXdS .evveccnceeness
C. PU Code Section 453 .vivvvcrevnccecncsncnconmunns
D. PU Code Section 451 .vvvveverercnsccnvencscnoons
E. PU Code SecCtion 532 .sevevverenrovsccvscccvosones
F. The Offers Of Proof ....ceeceonceesonecccnnncces

comments on Proposed ALT DECision ....ecvecerevecencencens

Findings Gf Fact LA B AL S B BN A o SN N B B AN B BN B RN B B Y SR S R A A BN N N N N

conCluSions Of Law LA A B BB AN BN B IR B RN RN A B AN I BN BN N B IY BN AN BN NN N RN NN NN Y

ORDER AL AL S AL LI I A A B A B B B I BB N B A B U B A I R R N RN R RISy




C.88=06-031 ALJ/ANN/xmn

[ A

SUDmAXY - - : : Co T
©This came is about access to business subscriber’’
information in Pacific Bell’s -(defendant)’ possession.’” The -issues -
tried:inmthis:complaint‘proceedingﬁinvolve%publishedftariffs*of"“
defendant.  Defendant’s interpretation and application’ of these
tariffs are challenged by The Reuben H. Donnelley: Corporation and
Dun & Bradstreet Information Resources, a division of Dun & = - -
Bradstreet, Inc. (complainants). The three tariffs are:  the List’
Rental Sexrvice Tariff, Section 12.1.1 of Schedule Cal. 'PUC No. AlZ
(List Rental Tariff): the Telephone Directory Reproduction Raghts
Tariff, Section 5.7.4 of Schedule Cal. PUC No. AS (Reproduction’ -
Rights Tariff); and the Release of Credit Informatidn4an&"Cdiling”
Records Tariff, Section 2.1.35 of Schedule Cal.’ PUC No. A2 (Credit-
Tariff or Rule 35). Certain non-tariffed subscriber: 1nformatmon 1s
available to PBD and priced under: transfer prmc;ng agreements '
outside the tariffs. T S e e T

‘At hearing, testimony wae taken on complainants’
allegations that defendant provides more complete, more: frequently
updated, and: more readily useable subscriber information to: Paczf;c
Bell Directory (PBD), a wholly owned subsidiary of defendant, than
it provides to complainants and that this conduct is untair’: ”
discriminatory and in violation' of defendant’s tariffs’and” amounts
to a failure to render just and- reasonable service. Testimeny was’
also received regarding complainants’ -assertions that-defendant’ -
provides subscriber information to PBD, under transfer pricing ~ 7
agreements, 'at costs and on terms and conditions which are-not -
contained in defendant’s tariffs and that PBD ‘has access to private
and confidential subscriber information which should be available ™
only to defendant. under the terms of its Credit Tariff.
Defendant”’s testimony asserted that some-information was not given”
to PBD while~other information was available to PBD, due to R
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internal operational conditions, .but-was not used by PBD to produce
yellow pages. Testimony was also taken that some subscriber
information available to PBD was barred from release outside-the ::
Bell network due to the. terms. of the, Credit Taxiff but other
tariffed information was. received -and paid.for by PBD under the.
tariffs. Other information ,sought by -complainants was: ¢laimed as -
proprietary. to PBD and, therefore, not subject to. release by. -
defendant. . Post hearing offers of proof'were~made‘as~tOVissues
sought to be further litigated.-in a. second phase: of-this -
proceeding. .. S R TR A N T TR
] : cOmplaznants seek an order requ;rzng defendan:\to-provmde

PBD only that subscriber information available to independent .
customers.under the texms of its, taxiffs and to,ceasextowapplytthe‘
Bell Company exception to nondisclosure of confidential: customer:
credit information to PBD. - They also seek. a determination’that the
confidential credit information, barred. from release by, the:Credit”
Tariff, is.only residential subscriber information and does not. . .
anlude business subscriber information. ' B

This. Commission finds that:. (1) Defendant has campl;ed
with its current Reproduction Rights, List Rental and:Credit: .~
Tariffs, as they are presently filed and approved by.this = 0 .
commission:  (2) Defendant has properly interpreted the-terms and -
conditions of these tariffs;- (3) Defendant has properly made. -
available some subscriber information-to PBD.outside these:tariffs:
under transfer pricing agreements,- while other- information: alleged-
to be provided is not given PBD; and (4) Complainants have failed .
to carry. their burden of proof that they were competitively injurcd
by derendant's,canduct.‘ We . conclude the offers.of . proof. . do . not . ..
support a second. phasc of this proceeding. Therefore, we deny the.
complaint., Y R I S - B SR B SR TSR AV IS

This decision resolves Donnelley’s complaint-under. the.
applicable rules and tariffs.as they exist. . We acknowledge that: .
changes to them may be needed, to comport our policies regarding:
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directory: listings to the principles of ‘the new zegulatory
framework as: promulgated in D.89-10-031. In particular, we opened
I.90-01-033 (List OII) to affirmatively review our policies #in -
light of the alleged competitive changes in-the nature of the
directory lictzngs markct., Whilo we'do not projudgc the ocutcome of
that review, we belleve it possmble that our polxc;es could be
changed as a result. : . v
Since D.§9~- 10-0*1, the overall regulatory framework has

changed sxgn;fzcantly Pendrng Commlssmon.proceed;ngs are
considering the 1mpact of. such changes on: present Commrssxon
policy.
to an ongoing CommszLOn anestzgat;on, I. 90-01-033r Ln.wnmch
complainante’ subsidiary, Donnclley Inrormatxon PubIlsh;ng, Inc.
(Donnelley), is participating. In I. 90-01—033 ‘we are considorzng,
on a generic utilitywide basis, whethexr to alter the' ‘present
practices to which: defendant has been properly adhering and to -
allow defendant to alter its tariffs to satisfy the new demands..of
Donnelley and other information users and publishers..’ The: o
Commission welcomes Donnelley’s participationwin;those:proceedings
and encourages its continued vigorous: partxc;patxon.before us . in-
the List OIX. - . . . .. ol e I A P

- We ‘also recognize that thisacomplaintrcacevhacntakenutar
longer than we would have-wished to complete. : In part, . this-delay
was:;engendered because the generic issues it raised.encouraged.us.-
to open: the List 0II. . We see no reason to delay . further the:. ... -
application-of the principles. of*theﬁnew'regutatory“tramework~tof‘
the drrectory~llstrngs market, and we will expedite the List OIX -
accordingly.. : T Pl : '

i Procedural Background of the :

- In order to place thzs complaxnt proceed;ng mn rts proper
rogulatory pcrspect;vo, a review of its procedural hzstory ‘and that
of related regulatory matters is necessary.




C.88=06~031 ALJ/ANN/¥mn

"On‘January~2'-I986;'Donnekreyﬂmade“its*rirst:aetter“~“‘“
regquest for business. subscrxber information. froa defandantl:ovIt:
stated: - - L. B T e AU S I SR S B RCLE

'© Domnelley requests the terms and conditions. ..~

.~ upon which _the following information will be .

made available: current subscriber names,
addresscs, telephone numbers., business.
classification, primary business listing,
billing authority, customer contact ’
1dentlf*catlon, credxtzlnformatmon, directory
distribution information and service and
equipment (including related, associated and
foreign telephone numbers) as. well as-update’
scrvice regflecting service order activity
affecting directory. Such sexvice order
activity updates would include, new connects,
disconnects, changes in name, address,
telephone numbers, primary pusiness

-~ classification and billing authority at a

minimum. : L
A response by January 17, 1986 was demanded,  with the letter: .
proposing that an agreement be reached by January 3L, :1986. .. The
letter then declared that defendant’s failure to adhere to these
dates would be construed as a deliberate refusal to.~deal.:n.This =
request appeared to deal only with printed directories.  Onm:.. -
March 4, 1986, more information was regquested by Donnelley :for
purposes. of a telephonic business classified directory service.
Weekly updates. were requested.: .The information was: requested in a
computer~readable media, magnetic tape, if available.. -Defendant..
responded by furnishing copies: of its tariffs, which: provided-only
paper lists for purposes of publishing printed directories. .-
Throughout 1986, .complainants raised their.-concerns with.: . .
defendant’s provision of directory information .to competitors:-and
defendant discussed possible accommodations of thelir requests.

On February 13, 19869 defendant flled.Advxce Lettexr 15049
to authorize it to rent llsts of customer names, addresses, and
telephone numnbers under a List Rental Tariff. Due to the

'substantzal number of complamnts from resmdentlal customer the
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Commission requested. dafendant.delay: implementation, pending a
potential Order Instituting Investigation. ' On'April 11, 1986,
defendant voluntarily. withdrew, the - -residence listing‘portion of the
tariff, but retaxned thc buszness llstzng portlon. fThisfwas
approved by Resolut;on T-llose on. May 7., 1986.¢

filed Advxco Lottor 4999 for purposes or GTEC’s\provmszon of
intrastate 1nterLATA d;roctory assmstanco serv;ce—;n compet;t;on
with Pacific Bell in five Seuthern. Callfornla number ‘plan areas
where GTEC and Pacific Bcll use merged data bases., Protests wvere
filed and the advice letter was converted into I&S. Case (C.)
86-06-004 on June 4, 1986._ Paczfzc'Bell already had ‘been using the
merged data boses to-provxde 1nterLATA dlrectory asslstance
services to 1ntcrcxchango carriers but - had not boen compensatlng
GTEC for use of GTEC’s lmstlngs within the. mergod data bases. Both
Pacific Bell and GTEC sought compensation for the other’s use of
its respective listings within the merged data baaeo. ‘I&S

C.86-06~- 004 has been ongo;ng throughout the course-of thls
conmplaint procoed;ng. T e > o

on October 5,‘1987 Dun & Brodftreet Informatmon
Resources (D&B-IR) made Aits f;rst request ror defendant’s

L e

subscriber znformatmon, stat;ng.

#ymile The Dun. &,Bradstreet Corporatlon owns :
telephone. d;rectory publisher, neither :Dun- &
Bradstreet, Inc., or its sister corporatlon,
Dun’s Marketlng Services, Inc., publishes, - -
telephone directories, but rather they purvey
information- regardlng businesses; in many forms
and formats, for credit, insurance and o
marketing purposes. ‘Dun’s Marketing Services,
Inc. uses the information - gathered by -Dun & .
Bradstreet Information Resourcec to compilo and
purvey, 'in hard copy and on-line, mailing and '
telemarketing lists and information to . its .
customers. Dun & Bradstreet, Inc. uses the
information primarily to- compile-and purvey
information relevant to: the.granting of - .
commercial cred;t and 1nsurance, and prov;des
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such .information 'in hard-cepy, ‘on~line~andover:t.. il
the telephone. ... - . ... oiw e s abern o

“#Duni & Bradstreet -Information Resources

.. maintains a.commercial database of over ten
million records which support the business
information products and ‘services of Dun’s " .

- Marketing Services., Inc. and Dun & Bradstreet,
Inc. The quality of the products produced and
delivered to the customers of the units we:
serve from this file requires that the data in
it he as accurate and current as possible.
Essential to this operation is the
identification of new, moved oxr discontinued
business locations and telephone numbers, which
must be changed immediately-in our files. - The -
documentary source for this information is
uniquely in the possession of your company as a
result of its local exchange telephone monopely
franchise. Currently your company routinely
and contanuously makes this information
available to'your affiliated telephone S
directory publisher as well as to independent -
publmshers.

“dun & Bradstreet Inrormataon Resources requests,w ,
the terms and conditions upon which lnformatzon
similar to that already provided to -other
publishers will be .made available to. us_A_wQ .
are particularly interested in the following
for current subscribers and billing: names,
addresses, telephone numbers, business -
classification, primary business ll°tlng, R
billing authority, customer contact -~
1dent1f1cat1on, and associated telephone
numbers. 'We also requmre cont;nuous updates to
the above.” ‘

Ensu;ng d;scuss;ons between the partmes curmanated in
defendant’s response of Novembcr 23, 1987 o whxch lt referred
D&B-IR to defendant’s List! Rental and’ Reproduction nghts Tariffs,
which were furnasned to D&B-IR. ' Based on the appllcataons cited in
the request, defendant oplned that the List Rental. Taraff was most
appropriate. But defendant. stated that ”Thc 1nformatzon provided
under this taraff may ‘not’ lawrully be resold or: compiled into
publication for distribution to ‘third’ partzes i TG
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Further dzscusazons-followed which” resulted in D&B-IR’S
letter of December 16 1987 mn whxch ;t stated that~1t believed
D&B-IR’S request fell thhan.defendant's List Rental- Tarlff for the
purposes of data base reconc;l;at;on and L;st Upgrade Servzce.
D&B~IR stated the subscrzber 1nformatxon would be used specmflcally
to: , | . R

”i) Verlry /- correct'business:nameiconstructicn
Iand spelllng. :

”2) Ver;fy /. correct / add physmcal busxnessy S
address (as compared to mailing address)‘
including street number, -directional; ™' .
_strect name,,clty and zip code. . . . ..

- Verify / correct / add business telephonepevmw
. number. o _ T

Periodically:.ensure that the above - -
nentioned data elements remain accuratc.r;‘_,

Code those records in our file were' [sic]”
the businesses listed appear to no longer. .
be 1n bus;nes,.

Identmfy busmncsses, as a, start;ng poxnt 1
for additional Dun & Bradstreet
~ investigation, as new: bus;nesses—are
.establlshed ”. . S . _

D&B-IR requested a. guotation for use of the defendant’s entire ~
business subscriber information file plus monthly charges €o! 1t,ﬁ"-
along with record layout and-data element descriptions.” - '
' ‘Defendant responded on-Januvary 18, 1988, by furnlshingVV‘
tape. output specifications and data descrlptlons forddefendant's“"
List Rental Tariff. . - K R at

. The letter then stated that:

7T feel comfortable in making Business List -
Rental Service available to you for the |
multiple applications that you cite, so long as
these various uses-adhere to- the regulat;onsﬂzn
Schedule CAL. P.U.C. No. Al2.. However, . .. .. ..
information on businesses that are not
contained in your current databases, or:that:
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. - are newly established,: may only .be usad for: =

purposes agreed to in advance and in wr;t;ng‘by .

PacificBell. fThis 1nrormatxon may be used no

more than three times in a multiple use SRR

application. If a bona fide relationship has

not been established with the business '

customer, the information shall be completely

erased from all storage forms and/or devices

upon which they reside as specified in Section

12.1.1.C.7. of the List Rental Serv;ce tar;tf ”

A pricing schedule was cncloeed. Dorondant'f
representative then offered’ =) meet w1th D&B-IR.‘,N

Informal resolutzon, with: staff asszstance, of
complainants’ requests for defendant”s subscriber information was
next attempted. In early 1988, staff suggested to complainantg
that they attempt to raise the issues of alleged discriminatory
treatment in I.87-11=-033, this Commission’s. thxee—phase"‘
investigation into alternative regulatory frameworks for local
exchange companies.: Lo ‘ - P e :

on’ January 29, 1988, at ' the prehear;ng conference on
Phase I of I1.87-11-033, compla;nants requested that the Comm;sszon
address, in Phase I, thc gpeczrlc iss ue._,”To flx the terms and
conditions under which subscriber. information is to: be made
available to affiliates of local exchange carriers and to other
non-affiliated third parties.”  The:Administrative law:Judge .(ALJY).
explained to complainants that Phase. X was to: determine which:. -
telecommunications services were. monopolistic:and which-were: ...
competitive. Although the ALY agreed the preparation of the yellow
pages itself was competitive, . she observed that the:provision of: .
customex information by Pacific Bell to directory publishers was:in
fact a monopoly service and no one in I.87-11-033 had asserted it
was competitive.  Therefore, she ruled that: compla;nants' issue
would not be addressed 1n Phase I.h She noted that 1t m;ght
arguably be raised in- Phose x:, which was to look. at potentxal
regulatory changes for monopoly serv;ces, altnough she Stlll felt
its inclusion there: m;ght be—questxonable. However, ALJ- Ford
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stated. that complainants could raise:the .issue:atr: ‘the> Phase:II .
prehearlng conference.: .-~ . . el lem Ll imeenn cpd ma i L
~A:petition:to modify: Phase XX .0f X. 87—11-033 was.tiled by
compla;nants-onerbruary 24, 2988.: . In the petition, complainante:
requested that the: issues:to be addressed in Phase II encompass the
local exchange carriers’ policies.and practices: regardmng use ‘and.:
availability of telephone companies’ subscriber data for
directories, business lists and other: information: services.. .-

. On February 16, 1988, defendant filed Advice Letter. 15348
to revise its: Reproduction Rights Tariff to'provide: business:
subscriber listings on magnetic tape,::in sorted form, and to - .
include, ultimately, new connect, disconnect,. and:change’order
activity. Users were given the-choice to receive listings for -
businesses. or residences: separately and: by specific community: oxr:
telophone. prefix. Monthly: updates were:offored. On.March: 28,
1988, .defendant’s revisions to:its. Reproduction Rights Tariff were:
effective. These tariff: revisions resulted from discussions: with
complainants -and. staff during.the: course. of the' informal.resolution
process. . The magnetic tape update.service remained:developmental::
for approximately one year: in:order to.add additional:listings and:
captions.. Within three:months of the tariff revision’s! filing, - -
defendant made a test tape.available:to! complainantsc. . “uuomTiv

On June 21, 1988, 'before complotion of Phase I and:any '
ruling on complainants’ petition to modify Phase II of I.87-11-03%,
complainants filed their original complaint:in this proceeding..
They requested this:Commission oxder.defendant: .(l)-to.cease:i .. :".:
provision of business:subscriber information to-itstaffiliates -and:
other non-affiliated third:parties:except upon the charges, terms,
and conditions. in filed tariff schedulesr. (2) to.not:condition the:
availability or use of: nonconfidential business subseribers: - i~
information in' any way favoring. defendant’s affiliates:or.:
restraining competition’ among users of the information; (3)rto
remove from its tariffs restrictions (a) on the end uses of
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business subscriber. information.and (b):-on access: to.subscriber:: .
information by specified categories of users;. and (4):to reform its
pricing: and. licensing scheme’ to:eliminate allegedly: improper and
anticompetitive bundling of information. elements.and:'services: tying
the purchases of certain information and: sexrvices to others . ..
allegedly not needed or.desired by a purchaser. :Various:antitrust.
violations and violation:of Public Utilities (PU)-Code §: 532.were
alleged.. Complainants admitted that defendant had modified:its.-
Roproduction Rights Tariff as a result: of discussions between the
parties, but -asserted that the modifications failed to:address-all’
issues raised in the.complaint. - T L S R I SR Rt L LA
. On.August. 8, 1988, -defendant  filed. its answer which:. .-
admitted that' PBD received more complete:rinformation:than that. ... -
licensed  under. tariff with some at prices other:than: as: listed in.-
its tariffs,. but.denied complainants” allegations that:such conduct
was illegal. Defendant agreed to provide complainants:and:any = “ .
other third party, under terms sot forth in appropriate tariffs,:B -
all the data and information.complainants sought-in:their::.. @ - -
complaint, as long as-the -information did not. violate State.or =
Federal law, defendant’s filed tariffs-or individual privacy
rights. . Defendant stated that it wouldi make available all.: .
subscriber information complainants’ sought, provided this -~
Commission modified its. rules-and allowed defendant. to furnish
business. subscriber billing name. and. address and . to eliminate . .~
various restrictions currently in defendant’s tariffs. -Thus,.
defendant asserted that the only issues remaining to be resolved .
concerned the pricing of. the-data to.be released. ... . 7 o.i: voux
- -As an. atfirmative. defense, defendant alleged. it-had not-
engaged in unlawful. conduct, but had instead -complied with' its. v
published tariffs on file with the Commission and under;the.PU.Code
and all decisions and orders of this Commission. For: its:second:
affirmative defense, defendant asserted that it would: release.all .-

RSN . . . . A pow e
R ‘. L (RN LR A
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the information requested by the: complainants’ upbn this
Commission’s approval.. O B I AL S S SR HEURE S

. On August 24, 1988 .. GTEC. filed a petition.to intervene:in
this complaint case. . GTEC is-a wireline local exchange- telephone’’
company, affiliated by ownership and contract with-Cenexral .~
Telephone Directory, which publishes telephone directories,
including yvellow pages,. in California areas where GTEC:provides
telephone service. GTEC contended that the issues herein.raised .
were sinilar to those in its pending:I&S C.86=06=004, as to its . .
shared directory information data bases with Pacific Bell.

-Onr September 14, 1988, the Division of Ratepayer. '
Advecates (DRA) filed a petition to interveme in this.case, in . .
order to protect the:interests of the ratepayers in:the revenue .
streams Lrom dmrectory publimning activities . of PBD on behalf of
defendant. . - Cl T LR SR TS U

On September. 28, 1988, this Commission issued: I
D.88=-09-059:,. on Phase I of I.87-11=023, the alternatzvefreguratory
framework proceeding;«vShortly'thereafterfﬂphase.II'proceedings
commenced. - . et Lo TemnnoL

~In a ruling issued November 3., 1988, the ALY granted DRA
andfGTEC'snpetxtzons to intervene in.this complaint case “on’'ther:
condition neither intervenor may broaden or dolay this proceeding.”
A schedule to resolve . discovery  disputes was set, as.were: schedules
for briefing and service of written: testzmony, culmxnatzng in
evidentiary -hearing.dates.. . . .. T T D T

. On .November 15,1988, complainants filed an-amendment to
their complaint.: ‘The four demands remained the’same as:in-the-
original complaint, except for the removal of the reference to .-
restraint of competition in demand 1 and the reference.to.. . . :
anticompetitive bundling.in-demand:4. " Complainants also dropped. -
references to the bundling practices as illegal tying undexr & [:=.:.
antitrust laws and charges.of violations of State-and Federal .
antitrust laws.
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Defendant answered.the-amendment to:.complaint on !
December 15, 1988. Defendant reiterated its original answer’s
contents, ‘but added that it planned: to file revisions. to its
Reproduction Rights Tariff in order to.make available:virtually all
of the subscriber information complainants sought, which:defendant
could legally provide. Defendant alleged that once:this Comnission

approved such tariff revisions, publishers of electronic .
directories, including c¢onmplainants’ Talking Yellow .Pages, would be
able to obtain subscriber data from defendant, with weekly and
daily updates available. -Defendant argued complainants’-unfairness
allegations were moot because defendant was currently seeking
Commission authority to revise its tariffs on licensingof . .~
subscriber information, which would provzde the -information
complainants. requested. . - . S e e my Tl
Defendant contended that complainants’ assertions: that
the information should be provided by defendant at marginal cost
amounted to challenges to. the. reasconableness of .rates and charges'
in defendant’s current tariffs which were not -the proper :subject -
of a complaint procceding. The amended answer asserted that:the-
proper price would be at least the data’s highest fair market value
and should take into account the ratepayer subsidy . provided by PBD.
: - .On December. 30, 1988, the. defendant’s new propesed. .
revisions to.the Reproduction Rights-and Credit Tariffs: were . . .
subnmitted to the Commission’s staff for preliminary review as- - -
Proposal No. 88120. Proposal No. 88120 provided: for both-daily and
weekly update service for business listing information -and release
of customer name,. address, telephone number and zip:code, billing :
name ‘and address of business subscribers, SIC codes and:.defendant’s
classified .list headings. The revisions permitted -electronic-and -
talking-yellow pages applications. . Market pricing was:proposed.. -
Complainants were furnished a copy of Proposal:No. 88120.. . Proposal
No. 88120 was pending. at:the. time. of hearing of this complaint. --;

P T S
LRI I S
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Thereafter, communxcat;ons fromathe partaesvto‘ALJ
Bennett requested that she ref;ne the. scope of the compla;nt before
making any rullng on. the,pendmng'dlscovery'dzsputes. On-
January 24, 1989, the ALJ lssued a rullng on both the scope of the
proceedzng and the dlscovery d;sputes. Arter analyzxng the
pleadings, the ALY declared: : )

”The complamnt and 1ts amendment allege racts
which are related to three distinct issues:
violation of existing tariffs ‘(Reproduction
Rights, Credit Data, and List Rental Service):
reasonableness ‘of :the tariff restrxctzons,
conditions and rates contained in defendant's
existing tariffs; and MFJ vxolatmons--- '

“The answer and zts amendment raxge a fourth
issue: the 1mp11catmons of granting - ‘

'complalnants' request:  alleged loss of -

revenues.” . (Ruling at pages 2- rootnote

omitted.)

The ALY then ruled that, undexr PU Code § 1702,  the
complainants could assert vielations of'tariffs but had not met the
§ 1702 standing requirements; which were 'a prerequisite torany "
challenge to the reasonableness.of defendant’s . rates and charges..
The ALJ found the allegations that (1) the use restrictions in the
Reproduction .Rights Tariff were unfair and should be removed,

(2) the subscriber information:should-be sold by defendant:-at ™ .
narginal cost and (3) provision of List Rental Service - information
should be ‘reformed, all -amounted to ' challenges to the fairness<or .
reasonableness of existing tariffs.and requests for modifications”
to them. Thus, these allegations were declared impermissible in -
this complaint proceeding: and their removal was required. The ALY
then observed that defendant’/s allegations.of revenue loss were’

ratemaking: issues:which could not be explored: in this complaint: ..
case. - Pinally,. the ALY declared that the-allegations of -modified™
final judgment (MFJ) violations were outside the:scope of this. i\,
Commission’s: jurmsdlctxon and ceuld~not be-raised herein. . ALY <2/
Bennett then mled- T el AP ST T VS PR
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. #hccordingly, -all-allegations:other than ‘those
of tariff v1olatmonf are outside the scope of
this proceeding. Discovery and- testimony may

be introduced on the issue of tariff - :
violations, interpretation, and. applzcatlon,
lncludlng but not limited to the zollowmng'"

»1. Has defendant violated or complled with zts ,
Reproduction Rzghtd, Llst Rental or o
Credit. Tarmtfs? . oo

Has defendant properly or 1mproperly
interpreted the terms and conditions
contained w;thln these tar1f£s°

Has defendant properly or xmpropcrly
refused to apply these tar;fts’

What relief should be granted if tarlff
violations, misinterpretations, or. lmproper
application .of tariffs has occurred?”. ...
(Ruling at page 5.) TR
On March 6, 1989, the aAssociation of North American
Directory Publishers” (ANADP). petitioned to intervene in-the . . -
complaint proceedings.. . ANADP-is a non-profit traderassociation,
whose members are publishers of city directories, telephone.: . .
directories (including classified yellow pages directories) ,.and. -
special interest directories containing business.: listings and.
advertising within geographical areas or designated fields of .
business activity. . Some ANADP. members. purchase subscriber listing
information from local exchange carriers such as. defendant.
Complainante"supported the motion to intervene, while. defendant
oppgsed Al e g S S R RS , RIS NI
. on: February 27 1989, complaxnants submxtted thefprepared
direct testimony of Ralph.D. Hillman.(Hillman), president.of., ... -
Donnelley, a subsidiary of complainant The Reuben. H.. Donnelley-. -~
Corporation. The prepared direct testimony of Jerry M. Abercrombie
(Abexcrombie) , -a.director in Product Marketing for'defendant, was -
subnitted by defondant on: February 27, 1989. - On March:21L, 1989,
defendant served the prepared rebuttal testimony :of Abercrombie.: .
There was no rebuttal testimony by Hillman. Each side filed
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motions to/strike portions of the:other’s prepared testimony. . The
‘motions to strike . were based mainly-on the: ALJ’s January‘ 24, .1989.:
ruling ‘which defined the scopeof this cage.. -« woow nrimwl ou
~On-"March 22,1989, this Commission issued:Decision. (D.)"~
89-03=051, on Pacifi¢ Bell and GTEC’s I&S. C.86~06-004. . :D.89=03=051
authorized GTEC to file revised tariff sheets, .as set-forth. in
Advice Letter 4999, for purposes of GIEC/s. provision: of intrastate
interLATA directory assistance service  in-competition with Pacific
Bell in five Southern. California number-plan areas where. GTEC.and-
Pacific Bell used merged data bases. .This Commission declined, in
D.89-03-051, to consider the compensation issucs as to.Pacific Bell
and GTEC for competitive usage by each utility of the other’s.
proprietary listing information in the merged data.bases..: Instead,
thie Commission said that it would defer these issues to'a ... :
subsequent overall examination of policies regarding access to .
local telephene company listings. Because Pacific:Bell had:.not -
been paying GTEC for its usage of GTEC’s data in the:merged:data .

bases, the declsion permitted CTLEC, on an' interim basis, to.use. -

Pacific Bell’s data without paying compencation to:Pacific. Bell.
"Shortly thereafter, this case was reassigned-tovA1Jb~~~

Steven A. Wemssman, with the. evxdentmary hearing. reset.to April: -

1989.. . . = n c T Rt e e
' on April 10, 1989, Pacific'Bellfappliedwfor;rehearingrof
D.89~03~051. ~'Also on April 10, 1989, defendant filed its:motion to
dismiss this complaint proceeding,:based on' D.89-03-051.. Defendant
contended that, because the Commission deferred issues of .. - . a0
compensation for competitive usage of proprietarylisting:
“information-to a subsequent overall examination-of: policies -
regarding access to local telephone company listings, the. xnstant
complaint proceeding should: be dismissed in.favor of such genermc
proceedlngs. T R SR SRR o ' L oL
I On- April 17, 1989,  ALT- Weussman.held a hear;ng to resolve
all outstanding motions in this complaint case prior €oO/. ... . .7
commencenment ‘of evidentiary hearings on April 20, %989.: The . o -
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petition. to:intervene on the part ANADP was granted.-: The: o e
defendant’/s motion to 'dismiss:was-denied.. Portions‘of .each. . motion
to strike were granted.while other:portions were:-denied. -GTEC and
DRA .confirmed. that neither would submit-written testimony in the
‘proceedings, .but-would. instead' cross~examine complainants{ganda~~a
defendant’s testimony. .. L et L e T TP
During: the course of the arguments on tne mot;ons to e
strike, it became apparent: that. confusion still existed:;regarding.
the interpretation of the previous ALJ/s ruling defining. the scope
of this. complaint proceeding. .Complainants-alleged that .they were
not presenting testimony going to the reasonableness, under PU Code
§ 451, of the nonprice tariff rules under the.Reproduction: Rights..
Tariff and the ' List Rental Tariff due to the:January 24, 1989 .- .-
ruling. . For this reason, they sought to strike portions. of -
Abercrombie’s prepared direct testimony:which defended.the. - . . .
reasonableness of the tariffs. Xt became ¢lear. that the parties.
were still: confused about whether PU. Code §§. 451: and 453 raised
permissible prejudicial treatment. issues: regarding defendant’s. . .-
tariffs.. . All parties: agreed that questions as to the’
appropriateness-of the price stated in defendant’s: tarxffs were
clearly excluded-undexr PU Code § 1702.. c e
ALJ Weissman then clarified the znterpretatlon of the-
prior ALJY’s:January 24,. 1989 ruling. He.stated that this complamnt
proceeding: was not a-forum to rewrite tariffs. But he found:”it is
possible to. determine whether or not.a.violation .of.the tariff has
occurred or whether or: not. applicable laws have, been:violated- -. --
without rewriting the tariff or reselving any kind of complex. . .-
policy issues: concerning: the: ratepayers’/ interest .in-continued. flow
of revenues from: Pacific Bell Directory or any issues. concerning. .
right to privacy.” . ALY Weissman further declared. that:- ”The - ...
[(TJanuary 24, 1989] ruling does recodgnize and protect complainants’
rights under Section 1702.. And .Section 1702 is a good.bit broader
than simply a forum for determining. whether or not .a.tariff. ..
vielation has occurred.” ALY Weissman also permitted portions of,
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the. testimony dealing. with: the -Credit Tariff’s aileged prejudicial.
effect.to remain in the reCcord. = .. im 10 ool Lnearrn it s
o - On the . first day of hearing,. April 20, 1989, the parties

asked:to place,1n.the‘record.offers,ef,pzoof,onmthe”:easonableness
issues which the parties had believed were precluded: by:. the January
24, 1989 ruling. -Based.on the:offers. of proof, a decision could be
made whether the proceedings-would-be'later reopenedgfor;new:utth
evidence. Two. days of hearings ensued.: . s e

. On. May 1, 1989,. defendant. added toizts update serv;ce ;
under.the-Reproductzon-R;ghts,Tarlzt,the.specxrzc 1dent;£icutionlor
new. connects and disconnects. . Formerly, the update-indicated only
add or.'delete, which could. also include other types of-changes. . .

The complainants.: filed their post hearing offer. of. proof
on May 17, 1989. ' Defendant filed its offer of proof on May 24,
1989. -Complainants’ offer of proof ¢oncerned the unlawfulness. of
the Reproduction Rights Tariff because ¢f: (1) unreasonable .- .
classification of -and restrictions upon potential. users, .:
(2) ‘unreasonable restrictions upon use ¢f the tariffed merv1co,
(3) -inadecquate content of .data provided, (4).timeliness of the
information provided under tarmff,nandm(sy;1tswovezallmunxeasonable
effect.. .It also alleged the unlawfulness of the List:Rental Tariff
because of: (1) unreasonable rastrictions on its use-and: I
(2) . inadequate . content of the-data provided. Finally, -it. addressed
the unreasonableness of the Credit Tariff. Defendant’s.offer of ..
proof dealt with privacy.concerns, thevratepayer'subsidy~prOVidedm
by PBD, the:state. of current competition,: reasonableness of..
commercial .practices, and efficiency of-current-PBD and. defendant»
computer linkages. » . . . e 7 S CtLm L i e

: The last.briefs in this~ proceeding. were,fxled -on :June..27,
1939'- - B P R oo e A S S I 090

On: July 6,.1989, the.Commission enteredwbr89-oz-032, :
which granted a limited. rehearing . of D.89-03~051-in I1&S:C.86~06~004
#gor the sole purpose of considering-the appropriate compensation.
to Pacific '[Boll)] for GTEC’s use of the:merged data base in a--..
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competitive context.”  Also/ 'to beconsidered. by-the»¢ommlssaon.was
the reciprocal issue of the appropriate compensation torbe:paid to:
GTEC by Pacific Bell. The ‘rehearing was to:be consolidated with a
future case -considering ““the broader - zssues.of ‘competitive access: .
€0 Yocal Yistings.” - o o P D A S
‘On- July 17, 1989, defendant:filed A.89=07~030, its’ "

application for- authority to adopt a tariff for a: Business -
Directory File to offer to third parties business subscribers’ . -
information allegedly not presently available. [The  application
disclosed that the Business Directory File complements; the List.. .
Rental and Reproduction Rights Tariffs.for use by companies which.
offexr products competitive with defendant’s.  “The most notable .. .
example is in the directory industry, where, according to the
claims of ' ‘one independent yellow page publisher, the Business =
Directory File will be used to produce more complete and more . =
accurate yellow page books, as well as to .canvass more-effectively
for yellow page advertising.” .(Application at.pp.-.5-6.).. The:
application provided for daily change order activity onbusiness .
subscribers with certain detailed listing and customer account-
“level information obtained by defendant as a result of service:
order activity on business listings. The information included :
billing telephone number, billing name and address, service order .
number, service address, and transmittal codes which ddentify new.
connects, disconnects, service location c¢hanges and. supersedures.
The information is generated by a COBOL:program-and was to -be
provided initially on magnetic tape. Market value pricing was
proposed, with Commission.monitoring and reevaluation of the new-. .
offering in future rate cases. Defendant stated.the most likely.:
-users - of the product were GTEC and The .Reuben-H..Donnelley
Corporation and possibly TRW and Dun & Bradstreet. The proposed.':
Schedule ‘Cal. PUC-Al2.2 was annexed to the application. .

‘ In A.89=07=030, 'defendant . also regquested a modification.
of the Credit Tariff to pernmit the release' of the: customer account
information ‘contained in the 'proposed Business. Directory-File:-
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tariff. Defendant asked .to” add ko the" Credzt Tar;ff's Sect;on d,
excepting from the non-release restrlctmons a Bell Company and Bell
Operating Company, an- exemption ‘when. 7the: requester is l;cens;ng
the information pursuant to Schedule Cal . PUC No. Alz 2 7 The
application requested that the Commission consolidate the limited
rehearing of D.89-03-051, on d;rectory 1lst1ng compensat;on issues,
with the application. ‘ R A

Five protests to the appl;catlon were. flled.ﬂ .GTEC,
Donnelley, and DRA all protested the . consolldatmon .0f ‘the limited
renhearing of D.89- 03-051. .On July 25, 1989 Donnelley moved to
dismiss defendant’s appl;cat;on on varlous.grounds.: De:endant
responded to the motion .on’ September ll, 1989. ‘ Q

On October 17, 1989, this Commlssion 1ssued its
D.89~-10-031 on Phase IX of I. 87-11-033.; In the d;scussxon of
yellow page d;rectory servxces, we' recognrzed that:

"Historically, these servxces were,. developed at
ratepayer expense and. in return. ‘have_ provided
substantial contribution to basic rates ($365.4
million in 1987 for Pacific Bell). At the same
time, some amount. of competition is beginning
to develop, particularly in niche markets.
While the extent of competition was hotly:
debated .in the record, no concrete ev;dence was
introduced which would allow us to draw
conclusions- about either the amount of existing:
compet;t;on or the likely inroads which may be
made in the future to the loeal exchange
carriers’ market share. :

"PU Code § 728.2 largely deregulates dmrectory
‘advertising services, but. instructs the :
Commission to. /investigate. and consider’. therr .
revenue and expenses in sett;nq rates for other'
services. Given this legislative mandate, we’
agree with GTEC and DRA. that the revenue
indexing mechanism should not be applied to
‘these services. However, consistent with the
statute, we.conclude that they should. contlnue _
to provide a substantzal contrlbutzon to basmc
.rates.” , '
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- ”parties disagree. .regarding. the:level: of. .profits

- which can be expected in the future Lron
directory advertising services.  wWhile growing
competition-could . limit., prof;ts from- these .
services, such a trend could be more than
offset by efforts by the local exchange
carriers to-expand the scope -of directory -
advert;s;ng servmces.,

”It is uncontested that local cxchange carricrs -
continue to enjoy significant market power in.

the directory advert;slng market. We see no

reason why sharehelders should receive the full

benefit of what may largely be monopoly

profits. Furthcr, since their directory -

advertising services are well. establmshed, we-

believe that local exchange carriers will

retain sufficient incentives to vngorously

pursue this maxrket, even if excess profits are

shared with ratepeyers. Because of the

existence of significant market power and

because afficiency incentives would not be.

serxiously compromised, we conclude that Yellow,

Pages directory services revenues should be

subject to a revenue- sharing mechanlsm.”'1 ‘

(Dec;sxon at pp. 201-203 ) o
Thus, the revenues and costs from yellow pagcq contlnue to be part
of the rate setting process for . telepnone utilities."

As a result of this complalnt proceedlng, the ‘defendant’s
tariff proposals, the. limited. rehearmng of D.89-03-051,-and the
decisions made in Phase IT of I. 87 11— 033, the- Commzss;on decided
to commence a gcnerlc proccedmng on- pollcy and legal- issues
surrounding yellow pages competlt;on and access to customer list
mnformat;on. On January 24, 1990, the-CommLSSLon xssued its Orxrder
of Inve*tlgatzon mnto the matter'of competlt;ve acqesslto customer
list information, I.90- 01-033 (szt OII). . Its purpose‘ls to permit
this Commission to decxde, on a comprehensmve basms rather than by
a patchwork of individual decisions,. 1mportant Lssues'concern;ng
the d;ssemlnatlon of customer lmst 1nformatzon possessed by public
utilities in Calxrornla. The List OIT consolldated two pending
proceedings: A.89-07-030, defendant’s tariff application for the

Business Directory File tariff and a revision to the Credit Tariff,
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and the limited rehearing of:D.89~-03-051"to resoive issues of
compensation to GTEC and Pacific Bell for cach’s use of the other’s
proprietary listing information. The List OII remains:pending.

This complaint proceeding. was not consolidated with the

List: 01l because an evidentiary -hearing had already been conducted
and all briefs had been filed. ' However, the List OLI declared ‘that
the complaint case would “remain open, with a final decision: .. -~
reserved until comments are received in this Investigation” or . .-
"until we. have made sufficient progress in this Inwest;gat;on to-
address the broader issues raised in C.88-06~031.” .

:On March 16, 1990, complainants filed, in this: compla;nt
proceeding,. a Motion to Require the Designated ALJ £0 Issue and .

File a Proposed Decision and, Thereafter, for the Commission to .. .
Issue its Decision Consistent with Section 311 of Public Utilities
Code. 'Also on that date, Donnelley filed a petition to modify the
List OII and asserted that the decision in this complaint case
should not. be deferred pending the outcome of the List OII.

‘ On. June 8,.1990, ALJ: Ann Watson issued a. rulinqvinrtheu.
List OII and all consolidated proceed;ngs, I1.90=0%~-033, v v 1 .
A.89-07-030, and I&S C.86~06=-004. Hexr ruling interpreted the List
OII not to.conclusively recuire that this complaint case have its.:
decision deferred pending the final:outcome of theinvestigation. ~
Instead, ALY Watson stated once all. comments. and yeply  comments: . in
the List OII were filed and analyzed, a decision would be made,/ by
AlLJs Watson and Weissman, whether the List OIXI still necessitated.
further deferral- of .a -decision .in this case. ... L

‘This complaint case was. transferred to: ALY Watson.: On-:
November 6, 1990, a ruling of ALJ wWatson granted the motion filed::
by complainants in C.88-06-031 and the portion of Donnelley’s . ..
petition for modification.of the List OII regquesting the issuance.
of a decision. in C.88-06-031.. Attached to the joint ruling was-a.
copy of the proposed decision in. this .complaint-case. - On that same

day, the proposed decision was. issued under PU Code§ 311.

. o k3 Cemon
. vl
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v XEe:  drgumente of the Paxtiess
R B B PO T St DU S PR 10U S S G B A
A. Complainants.- T ST R S T T DL NN i e AL
' . Complainant The Reuben H. Donnelley Corporation (R. H.

Donnelley) -is.-a Delaware :corporation;,:all. of the:stock ofiwhich is:
owned-by: The Dun & Bradstreet. Corporation. [R. H. Donnelley,. '
through its :Donnelley Directory-division (Donnelley Directory).,
acts as sales. agent for the yellow pages directories of wvarious:
telephone companies outside California. It also.publishes yellow: '
pages directories of its own in competition with local telephone:: .
company:.directories. Donnelley, a subsidiary of R. H. :Donnelley,
publishes: and manages approximately 18 .independent yellow pages...
telephone directories serving approximately 200 communities: in .
southern California. R. H. Donnelley, through another division,
provides -a telephonic classifiededirectory.service;:calledﬂrhe«r
Talking. Yellow Pages. . : : . e

- In their. d:z.rectory publ:.sh:.ng operatxons, R..H Donnelley .
and-its_affilmates conpete: with' numerous companies, including local
exchange telephone companies and theixr various unregulated .
affiliates. 'R. H. Donnelley’s.California- businesses: include the: .
sale of advertising for publication in .classified :telephone ' -
directories printed by R. H. Donnelley and distributed free:of: .
charge in areas covered. by the directories. In this .activity, R.
H. Donnelley .assexrts it is in direct competition in the’ yellow.
pages.market with PBD. .~ . . e i e e e L

Complainant D&B~IR is . an unincorporated: division: of. Dun. &
Bradstreet, Inc., a Delaware corporation which is, in turn, a
subsidiary of The Dun & Bradstreet.Corporation. ' D&B-IR maintains..a
commercial database of over: 10 million records to: support the -
mailing and- telemarketing list: business of .its affiliate,. Dun’s
Marketing Services, Inc., and. the commercial credit information.
business of its parent, Dun & Bradstreet, Inc. . .oooma oir oo o

. The complainants contend that the primary issue in.this.
case is whether the defendant is entitled to discriminate among
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customers -of the same class based upon whether -or not those
customers -are affiliated by -ownership with the defendant.... .- :
Complainants -alse assert that the - two other related -issues-are:. . .
(1) whether. the defendant .can provide by contract.to -one member of
a customer class, services unavailable on any- terms to any other.
member of that class and .(2) -whether the defendant has - correctly .
interpreted and applied its Credit Tariff. Complainants contend
that- defendant’s provision of more information to PBD than:it . . .
provides to other directory publisherucompetitorshviolates PU Code
§§ 451, 453, and 532. - : : .

. The ‘complainants. admzt that they do not. meet: the standlng
requirements of PU Code 4. 1702 and, therefore, admit they-do:not .
challenge in this proceeding the reasonableness of defendant’s
tariffed rates. -~ . L e AU Y

\ ~Complainants. contend the defendant confers an undue
preferenceuor advantage on PBD by its treatment of PBD outsidezmta
tariffs, which is a: violation-of & 453(a). They argued-that, . -
although discrimination can be permissible under § .453.when
justified by differences. in costs of provision of service-or.
operating conditions, these sections: are not applicable when . ,
defendant. prefers. its affiliate. As-a basis for:this argument, . .
complainants - cite cases in-which § 453 has been:found to. prohibit-
utilities from establishing rules:or providing services .that are . .
preferential to their shareholders, subscribers or:parent: .. .
companies.. . ~ ‘ L SR T S AT PR
The conmplainants note. that, in Decenmber 1986, defendant,
with this Commission’s approval, transferred its .directory. and .. -
related-assets to.PBD.. ‘Then defendant .and PBD:entered;into a
contract which made PBD.a vendor:assuning defendant’/s- regulatory-
obligation: to-publishcand deliver -alphabetical-white pages.and ..
street address directories to its telephone subgcribers. .. . ...
Complainants contend-that defendant.is incorrectly. also- applylng
this contract to yellow page classified directories.. .

LR
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" Complainants also argue ‘that for purposes of producing .-
yelloew pages, PBD is ' neither a wvendor mor a subcontractor To: ... L.
defendant and that defendant cannot justify the preferential. . .7
treatment in favor of :PBD in the production of yellow pages on this
basis. The c¢onmplainants allege that all directory publishers .. .
except PBD must take ‘subscriber information from.defendant‘undexr -
its Reproduction Rights Tariff. They complain that this-tariffed .
information is only useful for an alphabetical white: pages type . .
section in a classified Qirectory and is mot valuable for - . -
product;on of a traditional classified directory. : .

‘By ‘contrast, complainants allege that PBD-obtaing,
outside defendant’s tariffs, several classes of information:useful
for the production of aclassified yellow. pages directory, updated
on a daily basis, under transfer pricing agreements .between: PBD-and
defendant. 'They assert such information should be available to all
competitors at its marginal cost to defendant. Complainants’
contend whether PBD uses.the information is immaterial. .

- Complainants also assert thay are disadvantaged by . "
defendant’s bundling of a-free .white pages type listing in-its '
yellow pages-as part of -the-basic telephone service .charge: for- - -
businesses while 'refusing to release to anyone but PBD the: . "
classified-directory 'list heading selected for. the: free listing by
each: business. Complainants.contend.the failure of defendant to. .
release this information. makes it hard: for them to compete”by"also
giving a free listing under the proper heading to businesses:
whether: or not' the businesses. advertise by ‘display-ad-in their
classified directories. ol s Ll e e s s

S complainants  argue: that, by refusing tooprovide them the
information they want, -in the. format they want, . and with.the:-
timeliness they want, defendant.has- failed to providecjust. and:
reasonable. sexvice under PU-Code § . 45%: - vl b omomis T

A violation: of PU Code §.532"is also:.asserted, based-on:
defendant’s failure to require PBD to comply:with the Reproduction
Rights Tariff and defendant’s use, instcad, of the transfer pricing
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agreement outside-its tariffs to provide more subscriber.
information to. PBD ‘at the transfer prices. ' Thus, complainants ' . :
argue that defendant has failed to adhere to its tariffed ratescand
has: instead used a contract not reqularly and uniformly. extended: to
all. T Y Y 1 I TS O PR UV TR B LI
Complainants.contend that defendant has violated: its~ =~
Credit Tariff because it interprets the exclusion for a ”Bell '
Ccompany” to apply. to PBD.  Complainants assexrt that the. credit
information deemed contidential under the Credit Taxiff canconly
be used for purposes which ‘are directly related tocthe provision .of
telephone service. They declare that PBD does not use the ' :
information for such purposes and does not come within- theftarsz’
Bell Company'exception. ' - .. T e TS S S T "

' Complainants also argue that: the information-’ specxfled ‘as
contidential .under the Credit Tariff applies to residential.i. .. "
custonmers:only, because the tariff refers to such items-as so¢ial
security and drivers’ license numbers rather than to any: -
information peculiar to businesses, like federal employer =. .. .. .
identification numbers. Therefore, the c¢omplainants allege. that . .
defendant has misapplied its Credit Tariff by interpreting it to
cover both residential '‘and business subscriber information.' ' =

Complainants also contend that.the enactment by the. .
legislature of PU Code § 2891 is simply a codification . of the
Commission’s Rule 35 policies embodied. in the Credit Tariff.:
Complainants reason PU Code § 2891 onIy'applieSftofresIdentiaI
subscribers, theretore, the Crcdit Tarxrt is only meant -to 'so
apply. Co . : R N T L T

"~ Finally, complainantsﬂallegeﬂthat“duewtoithe4provi§ion93
of PU Code § 728.2, the Commission cannot exercise jurisdiction.or
control over classified telephone directories.’ For this'reason;
complainants contend the -Commission .cannot permit the alleged- . .
preference or advantage, enjoyed by 'PBD, to- continue.. ‘

Lthe complainants -also argue ‘that they have not been ./ i«
offered an adegquate opportunity to present evidence and testimony
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on all issues properly  raised by their amended:complaint due to-a -
nisunderstanding of the ALJ’s-January 24, 1989:ruling narrowing the
scope of this proceeding. Therefore, the complainants assert that.
‘this Commission should: decide now.those :issues. ripe for decision in
this case and simultaneocusly set for hearing, in a Phase II
proceedlngﬂ the remaining issues. raised by the-post hearlng offers
. - AS. zellef compla;nants request the COmm1551onato'order
defendant:,,(l) to stop providing to. PBD’s classified directory '~
business any subscriber information service -which is not.offered in
the Reproduction : Rights Tariff; (2) to-require full .compliance by -
PBD with the rules and procedures of that tariff; (3) to.apply-its
Credit Tariff to PBD; and (4) to cease and desist providing.any of
the confidential  information covered by the Credit Tariff to PBD.
Complainants alse-ask that the Commission .declare that any Rule 35
tariff, such as defendant’s Credit Tariff, cannot be construed: to-.
apply to business. subscriber information, but-only .te residential
subscriber information.. - Cot e :
B. Defendant . . oo oo oo o et nn maml i

- Defendant, Pacific. Bell, is a- Callrornza local’ exchange .
company.  PBD is the successor to-defendant’s. directory publishing.
division and ‘is. a wholly owned subsidiary . of defendant..

Defendant contends that PU Code §§ 453 and :532-only apply
with respect to public utility services that are offered:by a ... =
utility to. the-general public.. It: alleges-that. these sections .do:
not apply :to-a utility’s use of its. .own assets to-create.and-- .-
furnish a product which it offers to the public, such as a
telephone-directory. ' Defendant argues that the Commission’s
D.89-05-020  (the second. interim decision-on defendant’s enhanced .
services -application) supports this.contention. . Defendant asserts
D.89-05-020 only orders defendant’s.enhanced services operations to
pay tariff rates for. -the use of tariffed services, but.-does not - -
prevent its-enhanced services division, from. developing. products

e T " L IR I S LN PRF—Y L T Y Lo e ae e e v . P
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with assets that- are:not offered under. tariff, ner.does'it .require
the division to use only services. furnished to:it under.tariff. ..
Defendant .argues.that the PU Code sections-are: analogous
to 47 U.S.C.A. . § 202(a), which-prevents-unjust:or unreasonable .. -
discrimination and undue:or unreasonable .preference-or:advantage
and undue or unreasonable prejudice or :disadvantage by telephone
utilities. It posits. that the FCC,: under.§:202(a), does not.
require 'that - utilities purchase their resources-for deregqulated-. . .
product only under tariff. ' Such: an.xnterpretatzon of:the-PU:Code:
by this Commission is urged.. . " o e np e
: ~Defendant also contends that it and PBD-are a-single. .
integrated'entzty forupurposes,ofuthemPU~COde.u,ItJargues.that»the
directory.-business is only partially deregulated.by . PU: Code. .
§ 728.2.. Defendant declares that. the assets-of PBD are still-in -
its rate base and PBD revenues continue to be imputed to defendant
for ratemaking purposes. Defendant alleges that, in essence, this
Commission:has complete. regulatory control over PBD because we:may
impose ratemaking penalties.on defendant if we find PBD’s .
operations axe generating either: inadequate revenues. or. excessive
expenses.. Defendant also noted this Commission’s concern . during-
audits of Pacific Telesis subsidiaries that publishing. ' .
opportunities for PBD.not.be transferred to PacTel- Publishing, -
which is the unregulated: Pacific Telesis publishing: affiliate.. . -
Thus, defendant argues. that the corporate. boundaries:between; PBD -
and defendant should be, and are: properly, disregarded. ... - '
‘Defendant’s second argument why disparate treatment. or
PBD- is. not.illegal, under the PU Code’ s,varlous”d;scrzmlnatlon,dn,
rules, is that PBD isca:subcontractor to defendant.’ Therefore, . -
defendant contends that PBD is entitled to-use-all defendant’s. .. .
resources which defendant. could use, were. defendant:to develop.the
product in-house. 'Defendant notes that complainant.R..H., Donnelley
receives. the same information which. PBD receives in:those:.regions:
where R. H. Donnelley acts. as a subcentractor for the:.local. . .ux~
telephone company. Defendant argues that nothing in this
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Commission’s D.85-12-065, which-authorized -defendant’s transfer:of
the . directory operations to PBD as'a sSeparatessubsidiary, requires
PBD to' alter. the.operations as conducted in-house.or:tolpurchase
subscriber information. from defendant-undex its.tariffsc...: . .-
.Defendant -also-alleges: that, when :PBD needs:subscriber. ..
information which is available under the Reproduction Rights or .
List Rental Tariff, PBD does pay the tariffed rates.: Defendant -
asserts. this is:done -in.compliance with FCC-transfer. pr;c;ng ‘rules
concerning transactions between~affiliates. . - L.u clng Lo
Defendant argues that PU Code §:.451 does not apply €0 the
facts of this case. It contends that*§ 451 is not.a remedy for use
by competitors of utilities which'are injured:by the:regulated: .
utility’/scconduct. Assuming, arquende, that § 451-were:to- apply, -
defendant contends the proper mode:of analysis to apply.is.that.
found in antitrust. law. Defendant contends. such case. law supports
denial of any § 451 recovery. Indeed, defendant:declarec-that this
complaint proceeding is an:antitrust: case-mmproperly-cloaked in-the
dzsgu;se of.PU Code §§ 451, 453 and 532. . Crnor et SRR AT
~Defendant asserts: that it has correctly applled the
Crediturarlfﬂ~to-bus;nessucustomerswand\thatumtsranterpretatmonwas
consistent with this Commission’s D.89=05-020, which prohibited . .
defendant from releasing billing name and:address-of electronic . .
mail services. customers., which are primarily businesses.: . o
Defendant-contends that PBD is'a ”Bell Company”-subject:to.that .
Commission mandated. exception in the: tariff.- And,udefendantualso_
argues’that,: even were PBD not: subject-to.the Bell:Company
exception, it would still -be able to take information outside’ the:
Credit: Tariff because it is a subcontractor . of defendant which is-
clearly:a “Bell Operating Company” . under:.that Credit:;Tariff ... ...
exemption. Since.the Commission,. in D.92860" (5:Cal.. PUC 2d.745 -~
©(1982)) directed the exact wording in defendant’s. Credit Tariff,- -
defendant asserts no discrimination has occurred which had not been
expressly sanctioned by this:Commission. -/ /! ans '
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- Pefendant contends -that since its subseriber information
is not a public asset but is instead its proprietary information,..
defendant . .is. not. required to release . it.to all competitors.
Defendant asserts its assigned classified list headings. (CLHs).-fall
in this class.: In addition, defendant asserts that -the, CLHs which
businesses-select on customer calls by PBD, as opposed . to--ones .
assigned by the defendant’s sales representative at initiation of
business service, are PBD’s business information and the.result of
PBD’s c¢alls. on customers. L Thus, defendant asserts. these CLHs are..
not obtained in connection with its,franchise monopoly and that . .
complainants want . free ride at PBD’s expense. . Defendant contends
requiring PBD to release its CLHs would be both:anticompetitive and
anti-consumer. . It alse insists that complainants . can:obtain
accurate CLHs through their own - customer. . calls. .Defendant..observes
that .its revised Reproduction Rights Tariff Proposal No. 88120 ..
would: provide the defendant’s. ClLHs to. licensees, but not PBD’s.
Defendant declares that the sale of list assets is tantamount.to a
sale of -surplus. assets, which Commission decisions -require-to -be, -
sold at fair market value, rather than at the lower-wholesale price
complainants..seek. Coa ‘ - Cere Lo,

- Defendant also- alleges that the complamnants have not
carried their burden of proof that they-were prejudiced byJ;;J,“;u
defendant’s. actions in regard. to. its.interpretation of the tariffs
and release of information to :PBD... Defendant.asserts-that .- . -
information furnished to PBD is-not used in the-solicitation of ..
defendant’s -yellow pages ads.  Instead, it is furnished: PBD because
the computers 'of the two entities are. linked, a situation.defendant
contends would be costly to.rectify. . Defendant-also states that.it
has gone through Commission channels teo-attempt .repeatedly-to . ..
revise its:.tariffs to make the information sought by complainants.
avallable in a format suitable to complainants and. to remove the:
objectionable prohibitions against use-in other-than printed.media.
Defendant asserts complainants’ competitive disadvantage.arises. . -
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through its failure ‘to: use efrectlvely ‘the ‘information: currently
available to At. 0 o e s e ey
'Because ‘of ‘the costs associated with' severing:any: " "

computexr link between PBD and defendant, -defendant contends: that =
any ‘relief’ granted to complainants should take: the form' of-this -
Commission’s initiation of'a subsequent proceeding to revise Rule
35S tariffs, in general, to permit independent directory publishers.
to have access to the pieces of billing and credit information
which the Commission feels is essential’ to operating a successful’
independent directory publishxng’bu iness and which :cannot be:. "
-obtained elsewhere. = - e C e e IR A
C. The_ Intervenors Ny P I SR T S ML

1 ‘GTEC, -as an’intervenor,:-alleges that the whole .purpose of
the Reproduction Rights Tariff 'is to grant a publisher:a’license to
publish a general directory for general public use -and 'distribution
as a printed directory. It argues-that: complainants are -trxying .to
use the Reproduction Rights Tariff and the associated List Rental’
Tariff for other purposes which were not: contemplated at the time
the tariffs were filed and accepted. It asserts that, “in 1986, -
defendant properly denied complainants’ request that defendant '
furnish business and listing information for telephonic business
classified directory service, since ‘electronic directory:services
were not an authorized publication under the Reproduction ‘Rights - -
Tariff. GTEC also contends defendant was correct 'in .denying' -
complainant D&B-IR’s request: for -information under the Reproduction
Rights Tariff for mailing and telemarketing lists and.granting ofi
‘commercial credit and. insurance. Therefore, GTEC states.that = .=
‘complainants’ arguments ‘are merely a cover forits attempt-to. U
obtain the information permitted under the tariffs for-business .. .
uses which’ are not permitted: by the tariffs. oIt asserts that;. /-
since the information and the purpeses-for which it isrsought are..
outside the scope of the tariffs; detendant acted: properlycto deny
compla:x.nants’ requeﬂt oS T N R R N AR S T,
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GTEC notes that 'the:yellow pages revenumes are
contributions to telephone rates and that PU Code § 728.2
recognizes their importance as such.. It argues this ‘is.'a basis for
f£inding. that the alleged prc:crent;al treatment is not-a violation:
of the taxiff or PU Code § 453, " 0w o o Ul e T

' DRA,as an intervenor, cites the fact that the functional
relationship between PBD and defendant is' similaxr to an -operating
division. . Also, DRA expresses concerns about the fact that
revenues and expenses of all directory operations of ‘PBD are -
considered in setting defendant’s rates and that the PBD s 'positive
contribution to defendant directly supports basic service ‘to-
ratepayers. It notes that, because of the misconceptions regarding
the January 24, 1989 ALJ ruling limiting issues in' the proceeding,
insufficient information regarding the possible reduction::in:: -
revenues. from directory operations and its impact on ratepayers
were not addressed in the evidentiary hearings..  For this reason,-
DRA asserts that, at most, the relief granted should be a decision
whether defendant should: apply its'tariffslto-PBDvand:that"any-h-
broader ruling: requzres ‘further hearlngs to protect ratepayers'
interests. ‘ - - ERIRE

Intervenor ANADP .did not participate in the: evmdent;ary
hearmng and: filed no briefs in this proceedzng. . R
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JIXI. -Discuggion L et

. This case concerns defendant’s: treatment -of :its:wholly. .
owned directory publication subsidiary,  PBD, and the. interaction .
between defendant’s computer systems with those of -PBD. . An ‘
undexstanding of the functioning of these systems and PBD’s
relation to defendant is crucial to a determination of the:merits -
of complainants’ claims.,. Only after analyzing the technological -
capabilities of defendant’s. computer system and. its -linkages: can an
assessment of complainants’/ assertions of undue- prejudice:and . ...
discrimination,‘allegedly“arisinqpoutwof.PBD'Svdisparate;mreatment,
be made. .- T g S T L A0t TP S S CT AP

. - While the wnzte pages directory is a franchise: oblzgatxon
of defendant, the yellow .pages classified telephone: directory is:
not.  Instead, it is defandant’s historical publ;cat;onuwuthxn«the.
public’s; expectation, based. on that history. Complainants seek to-
have defendant apply- its tariffs, and only its tariffs, tocany. .
transfers of information between it and PBD. ' Defendant.admits. that
some information not available to complainants is, for: operational:
and technological reasons, available to PBD, but asserts it'is not’
necessarily used by PBD. .Complainants argue. that availability,
rather than use, is a ground to .support their. claims. :Othexr: . .
information is assecrted not to be given to PBD or to be PBD’s
proprietary information which cannot be released by defendant.

Defendant has refused complainants’ regquests to provide
them with billing name and address, customer contact (can=be=-
reached number), credit, directory distribution, service and
equipment, and new connect and disconnect information. Defendant
based its refusals on Rule 35 confidentiality, the fact some
information sought is not tariffed, and some uses proposed by
complainants are not permitted by the tariffs. However, propos&ls
of defendant to modify its tariffs to provide the information
sought remain pending before the Commission.
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A. QOperations P R B AT T =

- An-understanding .of . the :contractual and.corporate
relationship between defendant -and PBD,.the regulatory framework -
within which the two entities operate -and the internal operating:.
conditions and ties between them is essontial to assassing: the
propriety of defendant’s treatment.ot;PBD;~ VTN

PBD began operatzons as defendant’s: dlrectory d:vzsxon.v
However, in D.85-12-065 (December 4, 1985), we approved the spinoff
of PBD.as a wholly owned subsidiary of defendant. - Thus, PBD ‘isnot
a Pacific Telesis subsidiary affiliated with defendant, but is
instead a wholly owned subsidiary of defendant, a requlated entity.
Our approval of tho transfer of the directory operations was
conditioned on the requirement that all PBD/s revenues: and -expenses
were to be considered -in setting. defendant’s rates, with review: and
audit of. all~operations~byvCOmmission staff. : New PBD .operations: -
required prior- staff approval. . - . . P R R TR

Under a. Publishing: Agreement: dated December.. 12, 1986, ‘PBD
contracts with defendant to. fulfill-.defendant’s: franchise -
responsibility te publish and distribute white pages.telephoneu‘;
directories to all of its business and-residential customers.. PBD
is responsible for the scheduling, photocomposition,: printing,. -
binding, hauling, warehousing, and -distribution of white page .
directories, -either in combination with yellow pages directories or
separately. PBD owns all directories published by it as: well: as ..
the associated copyrights. for the white and yellow pages. PBD
still functions like a ‘division of defendant, but is now under a -
separate corporate structure and under c¢ontract with. its. parent
corporation, defendant. This is important.to the. context -of. PBD’s:
present. treatment under the Credit Tariff.and when analyzing its .
internal communications linkages to defendant’s  computer 'systems - .
resulting in: its treatment outside defendant’s. tariffs.:

R e
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2. Eﬂ!] atory Framework . e TR L]

. As-opposed €O :PBD, customers must take 'defendant’s
listing~1n£ormatzon~undermtarxff;f-Calnfornxavzs-the~on1y~stateff”
that requires :listing information to- be provided under ‘tariff, ' -
rathexr than by contracts with independent: publishers.: For this ~
reason, complainants’ assertions‘that"othcr“aell*companies”outside*
California- allegedly'prov1de the-~ lnformatxon they seek Lrom -
defendant, are not germane.' Co Tt e LAY

‘The-List Rental Tariff allows the sale of publmshed
subscriber information,: excluding residential listings, in-isorted -
form on magnetic tape or other computer printout to companies who
wish to . conduct market research, data base reconciliation, and'
direct mail or telemarketing campaigns.  .Customexr gpecific -
information. on nonpublished customers and published customers
requesting exclusion is not included. 'Only one-time:use is -~
permitted and defendant has the right to review and approve the -
purpose and use of the list information. This tariff was:
established: in 1986 to operate from data: hases Created: by
defendant. The List Service Tariff, under Section'5.7.6 of .
Schedule Cal: PUC No. A5, does include residential listings. It
will append telephone numbers: of customers listed in ‘the . i
alphabetical section of defendant’s white pages directories to'a
list of names ‘and addresses furnished by the customer..- It may"behJ
used solely for telephone call;ng purposes ‘of the- purchaszng
customer:-.and. cannot be resold. - L D T :

The Reproduction Rights Tariff has existed since ‘1976 and
permits: reproduction. of mames,'addresses and telephone: numbers. of
customers contained in the defendant’s telephone directories, by: "’
publishers engaged in the business of publishing:ia general > =/ mm
directory, printed on paper, for public use and distributioni only.”
The 'subscriber information comes from defendant’s Directory :
Assistance System. AT the time of complainants’” information -
requests, subscriber information was furnished 10 days following
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the publication date of “each monthly directory assistance = . . :
directory.: - -However,. in some:areas;:such updates: were made only: .
.semi-monthly.. . In March 198&, sorted/ options on magnetic:tape. -
became. available. The tariff presently excludes use. for:electronic
publishing and’ talking yellow pages.’ ' Originally it provided no: -
update service. In: March 1988, monthly update service: became
available. The Reproduction Rights Tariff does not permit::.~ - -
licensing of names, addresses,. telephone numbers, art work,
headings and:other materials contained in defendant’s classified
yellow page directories and directory sections: or..other:customers:
listed in defendant’s directories.  Listings licensed undex. this:-.
tariff cannot: be compiled .into lists £or the purposes of selling,
renting, . ox: otherwise prcvxdlng copzes of llatlngs to any other -
person or corporation. . o P T LY ROV Te MRS

. The. Credit Tariff prevents a’ telephone,utxlmty fxrom
releasing. customer credit- 1n£ormat;on.or.othervcustomeribxlllng~and
calling data, with minor exceptions.’ One such ‘exception permits..
release of information to a “Bell Company.” Defendantuasse:ts:PBD
‘is such a Bell Company. Lo - N

The January 22, 1986 letter agreement between defendant.
and PBD, as modified January 15, 1987, declares. in paragraph 2
that: . "Where Pacific Bell is providing the Services, the
methodology and procedures: for determining that appropriate:-
expenses are billed to [Pacific ‘Bell] Directory shall: be: pursuant
to Pacific Bell’s Inter-Entity Transfer Pricing Manual.” .. -
Defendant’s Inter-Entity Transfer Pricing Cuidelines 'declare in ..
§ 1.0202 that: . “Transfer Pricing applies to.only those
transactions dealing with non-tariffed goods and services.” .-

“We f£ind that PBD has paid tariffed rates for the services
it receives from defendant, when those services-are, in fact, .
tariffed. . For this reason, PBD has paid the tariffed rate under-
the Reproduction: Rights Tariff when it received listings to produce
the white pages.  "Similarly, when it pays for its. reqular telephone
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services-anduotherﬂtarifﬂvservicesxmitvpéys.deféhdant&theitarirfed
rates. PBD-dees. not-rent business-listings: from. defendant:under.:
the List Rental Tariff for any -directory publication,.distribution,
or.canvassing. However, on.one-.o¢casion, PBD:did. order:List: -~ ...
Service upgrade under the List Serxrvice Tariff for the:purpose. of.:-
appending telephone numbers-to. its lists in order to.conduct: market
research. . coo S PR RS A VU DU ST

.PBD-pays.dezendantwthrougn‘severalvtransrer pricing:
agreements. on the non-tariffed services in order-to:ensure:that . . '
defendant does: not provide .goods and sexvices to PBD at a.pelow- -
cost. price.' Transfer pricing generally requires-payment of cost or
tariffed ratas. Items .covered by defendant and PBD’/s:transfer. -
pricing. agreements include- the non~tariffed- business subscriber
information available to PBD but not complainants, as well-as: -
services such as training, motor pool, human resources, billing,
and:collection. .The transfer prices used are the: .costs; of-the.. .
work,: but defendant does not track the .cost to. it:of providing PBD
with only subscriber information due to the way theix:computer.
linkage works. This is why understanding these internal operations
is so important'to assessing complainants/ allegations:-

- Xokermal _Computex oporations e ~

. Due, to. the ‘shared internal computer system,. defendant
does teleprocess: busmness.l1st1ngm1nformatuon,_1nclud1ngusomeJv.~m
billing and c¢redit information, to PBD on a daily basis.. This.is
done for the .purpose of updating PBD’s yellow pages data: base with
publishing data .and billing and collection information.. ' This:
business subscriber -information. is charged under the transfer: -
pricing agreement, along with other bundled services, since no-. - -
tariff exists to cover it. .Defendant’s witness, Abercrombie,
testified that once Proposal.:No. 88120 (Proposal) ,.containing.
revisions to the Reproduction Rights and Credit: Tariffs, went: into
‘effect, PBD would purchase all -its newly offered business.- T
‘subscriber information at these tariffed-rates .rather.. than continue
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to obtain - it -under transfer pricing agreements. ~~Daily update:. .
information would be.available to:all' licensecs: undex therProposzal.
The Proposal would also permit .electronic ‘directoriestorutilize -~
tariffed. information. It-would provide more timely access to™ ™ '
business listing information, on . both .2 daily or weekly basis, ...~
provide business billing name, address, and telephone information. .
and include defendant’s CLHs, .and SIC codes: as.options -available to
licensees.. ' o o oot o
Although thls Pr0posal was . pend;ng at the time :0f the -
evidentiary hearing, it was never adopted or withdrawn by: -
defendant.  Instead, in July, .1989, defendant filed.a new ,
application for the same . revisions to 'the .Credit Tariff. but to ==
create a new Business Directory File tariff. This application is
still pending-as A.89-07-030. and has been consolidated with the
List OXX.. If approved, the application would provide complainants
with almost all of the information.they 'seek in this: complaznt o
proceedlng, .except PBD’s. proprietary CLHs. PP S

. - An analysis of the internal operations discloses' that .-
some of the information requested: by complainants: is: not given PBD,
some .is furnished for legitimate internal business:purposes ..~ '/
pursuant to an exception in .the Credit Tariff, some:sis not.:. .ol
permitted to-be released to complainants under the:terms of the: ...
Credit: Tariff, and some is. prOprlctary~1ntormat;on of PBD'which -
defendant cannot realease. o : . Seee o nTe oL

- Although compla;nants‘assert‘that PBD has access. to. .

defendant’s Universal Service Order .(USO) form, we: find. that no'
such. “form” exists. Instoead, the mechanized Service Order
Retrieval and  Distribution . (SORD):.computer system processes order.
information obtained by defendant’s.customer service representative
at the time of.initial -customer:'contact. - This information goes..:
through computer: terminal devices in defendant’s business offices:
and large computer facilities throughout' California.n: The: SORD:
system handles the mechanized USO and then distributes it: through:
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variouswdata:systemé'innsupportﬂcf:detendant’sfoiderianprdcesg.Df
The -information. is: stored-on magnetic disc devices and then . '’
transferred to defendant’s. computerized Customer :Records.: o
InformationSystem ((CRIS)..each night to be further processed in- =
billing and white: page’ directories once the physical work R
associated with: the orxder is complete.: Portions . of the USO, if -~
printed at all, are used for some.physical work on the part-of
defendant’s installation or central office forces. No ”“form” is .
passed from. process to process within the CRIS white pages and
billing systems -and then passed on to PBD.for its use. Instead, -
the entire mechanized order 'is passed through CRIS simply for::
retention~purposes and-much of the-data is not used in CRIS ..-
processing.. .. . . : S T B T P :

' Once the datais in CRIS,. the ‘order is broken: down: inteo:
records that are relevant-to defendant’s various master filo: -
processes. -.The data is contrasted with a master address table to. -
further validate address .information and assign directory:and tax’
codes. " At .this point, the listing information is split.out for
defendant’s: Directory ‘Assistance System from which-the Reproduction
Rights Tariff operates. ' Listing information is different than ' .-
subscriber. information. Information on the customer itself is -
subscriber information and is:-different from how a customer .chooses
to be listed or not listed:in a telephone directory. . Less than: 10%
of business numbers are unlisted and approximately 40% :0f 7.1
residential numbers are unlisted. . There are approx;mately
1,000,000 . California business listings.. S O

o The: listing: information goes through a different computer
channel to defendant’s’ white pages system, the white pages master::
file ox WP=~10. In this WP-10 master file, all listings arxe . 5 -~
assigned by billing account telephone numbers,. and thereafter,
contain whatever. other: information there is.. AlYl data is:keyed: to:
the billing account telephone number. This .is. the essontial:: . .
informational linkage in defendant‘’s and PBD’/s.shared.computer ..

LN
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system. We. £ind: that this-is.the reason why.defendant could:not::=
then provide-much of the information-requested bylcomplainants:in:
the  form-they requested. The billing-account telephone. number .is" .
utilized by defendant and PBD:for communications between-their
integrated computer systems. -Everything:in the system isi linked:to
the billing telephone. number:since. it is an integrated system: We:
find credible Abercrombie’s testimony-that~major”cost‘andwwn.u”
operational difficulties would be-incurred:if this: linkage: was.:
required to be -eliminated. - S AN SRR TV
Downstream  from this WP-10 master. f;le is the WP-60

master file, which is. the computer module that processes: the. .-
business listing activity.on. a daily basis to PBD.: The WP-60""
master file does contain some account level information;, billing -
name and -address and any of the revenues pertaining:to.advertising.
This is the primary feed going across to PBD. The- business listing
information is also sent through several internal paths .to:

accomplish ;the update functions-of add, .change, and:delete. "No
process, inside or outside:the system, needs or sees: the entire
mechanized order, nor does. PBD-see it. LT A

. The USO. which is processed through the SORD: system and
CRIS is not the only method by which relevant information is added,
changed, or deleted. frcm the system supporting the-directory
listings and- exchange services.. A -variety. of other sources of.
information are utilized. One is the caption data-base, which-is a
CRIS function. If a business has one primary .listing with other
departments and numbers. under its'main listing, this data base
permits.caption: listings to.be: changed-and rearranged.incan-on-line
system. It is not dependent on any USO form.  Other internal CRIS..
processes update listing information within CRIS,.such.as: commun:ty
consolidation and zip code changes. . . DLt LommonrnlLn

- Only two modern computer data bases are. used--a'master. -
address table and the caption data base. " Otherwise, defendant’s
records-are kept on a sequential computer system -using batch .-
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processing.. Whatris~availablewwaSndeveloped:ovefﬁzoﬁyears ago- Lo’
£it exactly how. PBD, then'a division:of: defendant, prepares-its -
white. pages. . Because this. computer. system has not- been modernized.
into a.data base system, it limits:defendant’s extractions o
capabilities and necessitates the bundling of information . within'
the system. This is the reason why PBD has available toit. much of
the information complainants want to use. ‘It is-also why:defendant
cannot unbundle the information to provide complainants the . -
nonconfidential portion not prohibited by. its tariffs.. 7 ‘
‘Within CRIS, .there .is not-a single comprehensive
statewide file-of listing information:  ‘This is because.the listing
information was developed out 0f CRIS which' is based on regional -
accounting office billing needs. . For historic reasons, the listing
information is: split between northern and southern California. A
new data base developed by defondant as a result.of .complainants’
demands merged:all information into one consolidated datatbase. At
the time. of hearing, defendant was preliminarily assessing moving '
the WP-10 . -master file of white'pages listings:-'to a-data base
environment. However, to obtain a preliminary design-would: take:-at
least two years. Abercrombie testified this would'be a major
change and could be very expensive, resulting in.loss of revenues.”
- As .discussed below, the evidence disclosed that much of =
the information which complainants contendrwas~£urnished~towPBD”by.
defendant, was not actually available to it. Other available .
information. was not used for:competitive purposes. .. i L
. We-£ind that :PBD . did not have broad-access to defendant’s
standing- computerized. information for residential information..
Residential: listing information is. .only. provided to PBD in g
connection :with scheduled. extractions for PBD/s-directory @ . ..o 7
publications, generally, on an annual basis.. Extractions:for -
defendant’s street address telephone directories may be more
frequent. No access-is. granted.PBD to a.data base .for the: purpose .
of obtaining residential information. 'Instead, defendant-actually-
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extracts all the listings for the publication.and provides them:to
PBD ‘on: magnetic-tape. . Because of the. integrated.computer system,-
this has been done since the 1960’s.” The specifications: for-this .
tape- do not match the spaciricatxons of the- tapos requested by
complainants. - . e R DA A S PR,
We find that in the normal ‘course of- buszness, delivery
information is not provided . to.PBD. ' Instead. defendant.provides:
the delivery information on residential subscribers.on:;a daily: .-
basis to Product Development Corporation (PDC)., which is: the: ' -
delivery and distribution vendoxr of PBD. . .Delivery:information is .
also made available to PDC on .magnetic tape for periodic .routine -
directory distribution. It is used: by PDC for .distribution. of -
printed directories 'to new and moved customers. and:.to provide. - -
additional copies of directories to customers.requesting then.

' We also find that, contrary to complainants’ -allegations,
defendant does not provide Standaxd Industrial Classification (SIC)
codes to PBD, but instead develops them from the CLHs~defendant:
obtains from business subscribers.  PBD pays defendant: under a
transfer pricing agreement for obtaining the initial CLH.~ Only: the
yellow pages CLH that is:provided at :the initial customer contact:
with ‘defendant’s service representative is sold to PBD. "PBD.~
personnel “then personally contact each business to determine.
whether a different CLH is desired for the yellow pages.-.One-
reason this. verification is sought is that many:times: thevassigned
CLH is incorrect. Thus, PBD does not:always directly utilize-the!
CLHs as provided by defendant.. We find that 'PBD’s.CLHs, as.opposed
to the ones purchased: from: defendant, are its proprietary: = .o/,
information: which cannot be:sold by defendant.  Defendant.usesoits
CLHs to develop its ‘SIC codes, which defendant uses.internally- for
marketing purposes.  This'is why defendant is-willing touse its:
sexrvice representatives to-assign dnitial CLHs.:.. .«ocwa coion 00

& “Sexvice and’equipment: information,. such. as.custom»calling
features,-callzng'plans, trunking, Centrex versus PBX,:what office
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location is.to-install 'what numbers, who the ins%aller should.- ;.
contact,. andwhow~defendant~physically«programswautomaticwnumber:uf
assignment are.not furnished PBD. = = o ol cwrn roend Lo Lo
.Also contrary to complainants’-claims, deiendanb alson s
does not provide to PBD the identity and location of businesses-
under common. . ownership or-control.  Instead, only the billing
account telephone number, which is:provided to PBD.for billing-
purposes, is-given.. No.:other information is provided to- link..
accounts undexr  common ownership... The billing account . number does..
identify accounts that have a ¢common.bill. . But .we find-that,.as te
billing name and address information, PBD does not use.new. connect
information for directory preparation. Instead, PBD uses-listed:-
name, -address, 'tolephone numbex, -and.the .defendant’s assigned CLH.
and calls on. the.customer.to. verify all the information. .- :
B We find-that the provision of the billing account
telephone number. to PBD is proper .due. %o-the billing arrangements .
betwoen defiendant and PBD. and the computer linkages.  The yellow...

pages customer receives.-one bill.from both-defendant.and -PBD. . ..
Credit information is also properly made .available-to-PBD byv‘-'~‘
defendant-as-a result:of defendant performing billing and. . .

collection services for PBD. We find that the credit: 1n£ormatxon

is not used by PBD to produce  white:or.yellow pages directories.. :
It is only.avalilable to a-limited customer service-group of- PBD and
is~net available to PBD’s yellow pages sales force.--The.credit. .-
information is: used by PBD to handle. billing and ceollection account
_inquiries from its: customers. Also,.PBD works the:collection ...
aspect of ‘its-delinquent accounts. turned. over by defendant. -The- -
information.is. not used for: sales regeneration or-testing the~. :-.
customer’s creditworthiness: to obtain classified: advertising.
Instead, PBD normally runs. its.credit checks through TRW rather .
than using defendant’s credit information to  check out new
~directory advertisers. -However, since PBD does receive:billing
inquiries from yellow pages'customers,. it needs .access; to the, - .
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credit data. - The billing name  and address: are srmply ‘available to.
a small group of ‘employees: in PBD’s..customer: service department so-
they can deal with. customer inquiries. Customers do' routinely call
PBD te obtain information. . Although defendant will.take. inquiries’
from PBD’s customers about their bills, if the customers have othor
questions, they are handed off to PBD.. - ool

- We. have. .previously c¢oncluded that PBD does pay: tariffed
rates. and receive some subscriber information under the. - L
Reproduction Rights and List Service Upgrade Tariffs. . Our analysic
of the defendant’s internal computer. systems discloses that the:
nontariffed subscriber information requested by complainants and -
allegedly given to PBD by defendant falls into three categories: "
1) ‘information not provided; 2) information available, but'not used
for yellow pages: and 3) information which is proprietary to: PBD.-
In the. first category of information not provided-are. the USO form,
broad access to defendant’s computerized residential information,
delivery information, SIC codes, the identity and location of -
businessaes under common ownership or control, and service and
equipment information. . The 'second ¢ategory comprises. the' credit: .
information and »illing amount number furnished PBD due’ to’.internal
computer. linkages. and in order to service customer. ingquiries. The
third category is PBD’s CLHa obtained as a result of itz customer:
contacts. T Y ’ B U T I TR

Cutting:acrOSSualluthree categories of nontariffed .

subscriber information socught by complainants: are the''facts. that: ¢
complainants: did not-need the information to: produce’ yellow:pages
nor. did’ complainants. make full use of the subscriber information
available to then. We find that defendant is. correct in:tits .7
assertion that the information which is essential to publication of
yellow pages is information which any publisher .cani‘get through .
routine sales contact. Much of the information utilized:in.. -
defendant’s official yellow pages, published by PBD,mis. obtained by
Just such face-to-face sales force contact. When PBD does its -
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annual*yellow~pages'sales»canvassing,vit‘contacté‘everyfcustomer;"v
whether it has advertised:in: the yellow pages. or not. :On these"
sales. calls,: PBD verifies the CLH, reviews  the next .issue-of. the
yellow: pages .and the advertising orders, the close dates..and asks ”
‘who to-contact to make the sale. B AT LU S RN S LIt I
In order to compete. fairly, complainants claimed:that:
Donnelley must be able to scope its directory exactly as: PBD does
and to stand user comparison: with an incumbent-utility:-directory in
terms. of -accuracy, currency,  and completeness in both content and -
distribution.  They assert no other source of commercially :
acceptable.telephone listing information, othex. than:that.in. the -
possession of defendant, exists.. Hillman testified that, unless .
the information is obtained from its primary source, :a directory
based upon: it will not be as' accurate, complete, or. up to-date-as
those of its'competitors, so that consumers will not -use-it and:
therefore: . advertisers will not advertise in:it. 'For these: .
reasons, Hillman declared that -complainants must have:-the same. -
access. to information as does: PBD in oxder to remain .competitive: .
and accepted: in the marketplace. vNovevidencento.supportlsuchv:::»
statements was offered. ..., - . oo ST D00 oo o,
. - We find that much of the subscriber information available
to--PBD is. completely irrelevant to. a’competing directory - publisher.
Defendant’s evidence shewed that the top three publishers in«..now
California, including Transwestern, have used defendant’s white
pages listings to identify directory sales prospects and to.produce
directories. - We find that complainants have not.demonstrated why:
they cannot feasibly do.so. ~Abercrombie, who had-worked: with PBD's
data, sales,. and business personnel for over three years, testified
he had an understanding of what information from this histoxic - .
computer. feed: PBD uses and. does not use. We.-find that the order.:
information was not used by PBD and that its merec .availability,  due
£0 the. computer linkages, is not sufficient to find defendant.acted
improperly.c:s (I oL LIt e e L rmn eyt e St




C.88-06-031 ALJ/ANN/rmn

' We f£ind that complainants did not’ carry their burden of
proof that the:differences which existed between Donnelley:and.
PBD’s access to information: had a- real and ‘substantial- adverse: . .
impact on Donnelley’s ability to compete fairly. - Instead,” Hillman
merely made -conclusory statements to-this’effect. ~Hillman .- ~.L:
testified that Donnelley publishes 18 directories in five southemrm
California counties. ' Donnclley Directory, an affiliated. company,
acts as both an independent publisher and agent- for regional phone:
companies outside California. When Dennelley Directory acts as an
agent of a’ regional phone company: to publish a yellow: pages. ™ .= : -
dirxectory, those other companies give it access -to service order
information- of business name, - address, other location, telephone..
nunber, heading or ¢lassification, can-~-be-reached number, .other
associated phone numbers, credit status, and other special . .
information dependent on the account’s status.  However, no other
conmpetitors  receive such data. Complainants do not.act as:
defendant’s agent and need the information for internal:business: -
purposes. - Such internal business i uses-‘are the: basis'upon which the
Bell Company: and other Credit Tariff exemptions: rest. ' == 7. o

' Although Hillman claimed that PBD relied upon its
advantages of more current and extensive information in PBD’s sales
presentations to advertisers, complainants introduced no..direct -
evidence to support this conclusory statement. ~Therefore, we. = .
reject this contention. Hillman also asserted conclusorily. .that
Donnelley was prejudiced and disadvantaged in every aspect of the
classified directory business due to ' defendant’s practice of -
providing less information on-a less timely basis to it than to. PBD
because ‘Donnelley incurred -increased costs and produced aless .’ .
useful and valuable product with-less advertising sales: than it
would otherwise be willing and able to produce. 'No statistical or
other evidentiary support was provided to substantiate these
allegations.  We also'reject these: contentions. .o i ounst)
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- el Wer also find. that complainants:have: not made full use of
the information.available:to them. - Hillman-testified.that. the: .. ..
information obtained. under:defendant’s- tariffs: is. stale,. being: from
60 to 120 days.old upon receipt..  But, as of March 1988, he. - .
admitted the information was. only 60 days stale:under.the: revised
Reproduction Rights Tariff. Hillman teetmfxed.thatﬂqﬂzﬁ%;togss%;m;
turnover rate existed in businesses -and that' the Reproduction.: .
Rights Tariff. information was €00 stale to be .of value to.. e
Donnelley.  No- statistical proof documented the alleged turnover. .-
percentage. - However, Donnelley only -has received residential ...
listings from defendant’s alphabetical residence: directories; and.
did - not use these in publishing. its yellow pages directories.. .
Hillman-also. admitted that Donnelley had yet to place. an, order .for-
the magnetic tape product that defendant had offered under.the. . .
revised Reproduction Rights Tariff. However, he stated that, no. -
product was ordered because it did not do exactly what; Donnelley . -
requested -and . for that reason Donnelley considered it deficient.-

Hillman: admitted that Donnelley Directory .did: not.get any
information from defendant for years in order to.produce. its.yellow
pages. Instead, the information was gathered by its sales force as
best it could. He testified that Donnelley used mostly. published.
products that are ”in the street” as public information. -Donnelley
closes itz directory sales about 12 weeks before: publication.. . We,.
£ind that Donnelley could update. information -during:-that.gap ...
period. Donnelley’s sales campaigns vary . in length and: lead .time
and may end before the sales. close date for a book. . During that. -
time Donnelley could.still.make:changes to the-information.; .. . m--
Donnelley does tell its customers to notify- it if the customers.- ...
make changes. in their PBD.yellow pages listings.  Hillman,-asserted.
that, ‘although Donnelley could call on all businesses. disclosed  in.
white pages listings, an army of qualifiers would be necessary ..
since there are 600,000 businesses in the five California..counties,
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in. which~Donnelley~operates;~-!ct;~as*wewhavouobbervody*othor~“tf“*
independant publishers successfully do this. AT

. Hillman admitted that just being the telephone: company
and having its name. and. reputation, plus.:the fact that it has- been.
in the directory business almost one hundred years, makes: it more -
difficult to. compete against defendant’s directories.. -Hillman ‘also
testified that. the likelihood ¢f errors .and omissions, and the . .
customer dissatisfaction and attendant. legal liability, was: .
significantly higher in competing directories than:for PBD’s. . NO.i.
statistics: or further proof were offered to - support . this '
contention. Hillman stated that, compared to PBD: directories,
Donnelley: directories were poor: quality. . -Donnelley has ‘a very high
percentage . of errors on the in-column:free business: listings: but.-a.
relatively low percentage of errors .in its display: advertising. - .-
The types.of errors were categorized as mostly publishing: of dead -
listings of out-of-business customers, inaccurate listings because:
of- ¢changes: of which Donnelley is unaware, or ‘omissions. of new . -
businesses because Donnelley- does not know about them,” allegedly:
due to.the lack of defendant’s service ordexr information.: But we !
have found Donnelley does not make' full use of avallable
information to try to correct this problem. A

-Because of lack of service order: information, Hzllmmn

claimed. Donnelley’ cannot find the' new. businesses to:call on them: in
order to ask for the information it needs. ' But Hillman' agreed that
the add record usually showed new: connects, the'delete: reference::u
usually showed disconnects’:and the change record normally- recorded.
zip code changes. Hillman admitted that, when Reproduction Rights
Tariff updates disclosed  a'change had been made .in-~a listing; o v
although no reason is indicated for the change, most .data:
processors. for independent publishers are able, by.creating logic,”
to. take the information:and develop computer programs’ to-analyze: it
and identify the nature of the change. We find complainants. failed

I_.’
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to show: why such: an approach is not feasible for*thezr‘directorios
and uses. A DL S . DRI S PR SR SRS TS S PS S AL RPTRE
Hlllman.asserted Donnelley*needed,the defendant’s credit
informatzon to.see if a business was worth: contacting:in order .to:-
make-a decision to send-a salesperson. . He contended:Donnelley!
should not have to rely on outside credit bureaus,-as PBD does,”
because  PBD. has the opportunity to access credit information to.:. .
make decisions, whether PBD accesses it or not.:. We find:PBD does. -
not’ use: credit information for this: purpose and-thus’ does - not ..
receive an advantage from its availability. = Therefore,:we.reject =
this argument of complainants. - .. "0 o O N ST A
., Hillman asserted that whether  PBD used the. information -
avaxlable on defendant’s computer system:or not,. Donnelley*should
have equal access to the information in order to have the-
opportunity: to. compete fairly and equally with PBD. - It:is:the-
opportunity to use the information that Domnelley claims:it should:
have, regardless of whether PBD.does in fact use it.~ Yet, 'we.fing. .
the proof disclosed that complainants. do not make full use-of the. .
information that defendant does furnish.: Since PBD did not-use the
available information,: we.find that there was no proof of a
competitive advantage to PBD.based on mere -availability of:the: @ -
information due to. the  internal computer linkages.:': Conversely,
bocause complainants did not: use tariffed information and:outside .
services otherwise available to them, they did not prove:a .
competitive- disadvantage to them due- to the. lack of commensurate ‘-
ava;lab;llty of the. subscription information.: .= . Lo UL L
. © Finally, we £ind that no dollar fiqures wexe: produced to.
support the alleged negative: impact on Donnelley:of:this-alleged-: "
lack of opportunities. Instead, Hillman relied simply- on:the. fact.
that PBD’s. revenues were greater than: Donnelley’s.-. We:findrthiso:
insufficient to support complainants’ claims. of alleged competitive
disadvantage.. - O S R PO T B ST e oL SR
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--However,-even: in- light of. our: findings-as:to the nature::

of the subscriber information furnished and: not.furnished: to:. PBD, .
we further conclude. that:.defendant ' did:respond to defendant’s
demands- for. release. of more information in a more useable format.
We find that, based on the internal operating constraints..of.: . ..’
defendant’s. computer. systenm, defendant’s course. of conduct in .. -
dealing-with complainants’. subscriber information demands was..
proper and:prudent. As disclosed by the evidence,  the antiquated
computer system which' supports. PBD: is not flexible enough to also:.
support the varying needs of all independent publishers.:- The white
pages. system within defendant’s. CRIS, utilized by PBD,.was
developed - initially in approximately 1964 and utilizes second: : .
generation.computer hardware and software.  Defendant. has upgraded.
the hardware, but the data files and much of the software:that: are.
utilized within: the system still reflect 20-year old technology. ..
The data content provided to.PBD in- this structural format has been
relatively the. same - for the last 20 years. The'outmoded technology
is extremely difficult to program.and does not reflect the.more:- -
advanced technological efficiencies of today’s.modern computer
technology. It is anuintegratedlcomputerrsystcm>notua“modernw-
shared data base. C R Lo AR

: ‘As. acknowledged by defendant, the technology*could be:
changed with:significant modifications. and-lead. time..: But,,auch
changes:are difficult’ and' time~consuning.. - only 1% .0%. defendant’s "
current: programmers Know' autocode programming and only a' handful. -
are even conversant with autoceding. in the simulation mode-in order
to work the necessary extraction logic to modify the system.
Abercrombie testified that defendant 'did not believe: the: current: .
tariff, under its present wording,. requires: defendant:to custom= ...
design a computer interface between its computers.’and.the computers
of each independent directory publisher, in order. to:provide them: .
product: under each’s individual terms and specifications. - We find:

e
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this.interpretation justified, although we are re-examining the
issue. in’ the pending List OYX ..~ ool moole conlanralan ol

~.Instead of modmfy:ng the:.older computer.system to I 7.
accommodate the needs. of all :independent: directory publishexrs, ..
Abercrombie testified that defendant believed another route
provided greater flexibility and ability to. meet competitors’. . .
needs. ' Therefore, defendant emphasized.development of an internal.
computer system which utilizes relational data base technology and-
current: programmlng capablllty An: order €0 further. process listing:
lanmtlon- A I O PO SRR S S N A Pt AR IAt PR

This was felt necessary ‘since . CRIS is utll;zed tov support
defendant’s obligation: to produce and distribute directories for. .-
all.areas in: which defendant. provides telephone services. .As .. r:.~
acknowledged by complainants, independent publishers often-scope
their directories differently than those of: telephone’ companies,. ..
for selected communities  and markets based on theixr: own: ;ndependent
market analysis.  The defendant’s. newer computer: system: o
accommodates this difference and contains flexible: selection: .- ...
capabilities: for selected geographic communities.not  conforming- to-
the way: defendant extracts its:telephone books. . ./ i e

Additionally, independent publishers do not.print: . - . -
directories on the same schedule utilized by defendant. . Therefore,
flexibility had to be developed to accommodate: requests: of. g
different publishers throughout the year: to obtain timely:and- .. -
accurate listing- information  rather than tying the publishers-to- .
the timing and limitations of the: existing CRIS white:pages. -

. We :also £ind that the delay in seeking.modifications to.:
defendant’s tariffs to accommodate complainants: was: justified.. . .
Abercrombie. testified that no immediate revisions were made to. .. :
defendant’s tariffs because defendant had to determine:whether:the.
demand would exceed just one request from one customer. ... I ,
Complainants’  request was the first request defendant had: for. other

than printed directories. The second demand occurred almost one
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year after complainants’. - Abercrombie stated that, since defondant
had no product available to match-complainants’ specifications, it
conducted market research and ' developed:a business-casec -/ Then, .
funding .and approval :to go forward was obtained, so-a producticould
be developed. A proposal and advice:letter were then prepared.. .
Defendant developed the: M and P and the billing and technical:....u
capability to provide it. The revisions to the Reproduction:Rights
Tariff were filed and approved by this Commission,‘resulting: in.the
March 28, 1988 changes. D e o
Based on Rule 35 .restrictions;, a business: decision was

made, - in conjunction:iwith marketing data, not to modify: the: ..

Reproduction Rights Tariff.to give publishers:all PBD.received. . .
Instead, defendant decided to develop the product demanded, which
was a smaller subset of information, available:on<either a .weekly"
or biweekly basis. Offering_business and residence-listings:.. ..o
secparately required a new system because the Reproduction:Rights:

Tariff is a reprint of .defendant’s Directory Assistance System "'~
(DAS)'. DAS does not indicate whether a listing "is business or
residential. Only the internal, integrated system to which PBD .and
defendant were linked marked listings R (residential) ; B .wo”
(business), or ¢ (governmental).” This syatem, nowever, also
contained the confidential Rule 35 information. Under’the terns of
Rule 35 'tariffs, Bell Companies may: have access: to'.credit
information andcalling records not .available toioutgide parties.
As welater 'conclude, because of this, under CRIS, information. need
not' - be -screened out ‘of ‘the computer system before-being provided: to
PBD. ' However, for independent publishers, defendant must-further:
process CRIS information to eliminate what it is/prevented from -
releasing 'by the Credit Tariff. Instead of so: modzrying CRIS, ‘the
new data bases were developed. : ;. o

On December 30, 1988, defendant filed the: Proposal to
further modify the Reproduction Rights. Tariff and to liberalize the
Credit Tariff to permit it to: give complainants the credit.’
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information they sought. This:was.tocbe based.on. the:new data-base
system. ; -In March, 1989, defendant agreed orally to giver - v o~
complainants. foreign exchange:and .remote call forwarding o.owu.-o.
indicaters. - This also will be.given-to all:other:directory: - -
publisher customers. - .Beginning-May: 1, 1989, new.connects-and. ... -
disconnects in the upgrade under.the Reproduction Rights Tariff -
were: to-be delineated. At the time of-hearing, defendant was:.
working -on .additional listings and-caption listings, including -
sequencing of captions. It SR P L S S
In summary, we.conclude that defendant did not make
available to ‘PBD.much of the. nontariffed subscriber-information .
sought by complainants. We find PBD did not use.information: . - .-
available to it to-compete with complainants- and-that.PBD used - -
credit. information properly to handle billing inquiries. ' We also::
conclude that complainants failed to.carry their burden-.of proof -
that lack of subscriber-information is-the cause of. an-alleged .-
competitive disadvantage. -We declare that defendant followed - .
proper procedure. in-developing revisions to present tariffs and new
tariffs to satisty compla;nants’ demands, rather than modirying Ats
CRIS computer 'system. S T e e
B. Rule. 35, Customex: Credmt Informat;on
Ans!_%llam_xgcords —_ e e
An analysis-of. complaznants’ legal arguments . MUSE.

necessarily .commence with an--examination of thstCOmmxssxonqs:Rule
35-decisions, which mandated  the language ¢f defendant’s Credit
Tariff and the constitutional privacy: protections. behind-it. .The-
confidential treatment of much of: the subscriber  information sought
by complainants was a major.reason for defendant’/s refusal to.
supply it. -Therefore, if defendant has properly-.interpreted: zts
Credit Tariff and the const;tut;onal.rzghtsybehzndhztrhde:endant;,
should not:be liable for its. refusals to provide-this information.

-The genesis: of Rule 35 was D.88597. (83 Calv PUC 559 -
(1978)), which arose out of. three- consolidated -complaints regarding
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practices of telephone companies as. to nonpublished subscriber. v
information. "As-a result-of those complaints, muchas:this: -
Commission has done with «this -instant’ complaint and'the List OII,
the Commission issued an :Order-of Investigation (OXI) inquixing: .~
into’ the practices of all. California telephone corporations..ini:. ..
regard to: ' (1) disclosure ¢of nonpublished numbers,::(2): rates: and -
charges therefor, (3) furnishing of subscriber credit:information,.
the release of toll call records, and.the release of any other
subscriber information or .records to persons,. businesses; or. .
governmental ‘agencies. The QIL was consolidated withi. the three .
individual. complaints for policy reasons so that the resulting ..
rules would be uniform, where possible, for all telephone i =~
companies.,. 7 T T Dot n e e

In its .survey of subscriber.credit information practices
of all telephone companies, the Commission found that Pacific Bell.
made subscriber credit information and telephone service records -
available to.:company employees when warranted to perform:their: -
jobs, to other Bell system or independent telephonae companies. upon
request, and for Bell collection purposes. GTEC was found to .. .
release subscriber credit- information to telephone companies:-when ™
offiicially requested on a need-to-know basis or to:collection ..
agencies performing -collection services: for GTEC. ‘Contimental ..
Telephone ‘was found not'to'furnish credit information  to anyone but
company personnel authorized to receive:usuch. information. t.:: > o

In D.88597, this Commission~found that “Legal process -
shall not be required where credit information is furnished to -
other company employees for business purposes or upon the . request
of other Bell companies 'in:other-states or independent telephone. .
companies within California for the same:purposes.”.: (83 Cal. PUC
at 569.) ' The Commission then analyzed and defined the . scope of
privacy ‘to which subscribers were entitled. The Commission found:
that the constitutional right to privacy existed where  there wasx
reasdnableﬁexpectationfthatwcertainﬁpersonalain:ormationcwou&d;:ﬂw
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remain confidential and used .only for business purposes of. the:. ..~
entity retaining the records.: . Toll records and ¢radit information
were declared to fall within the purview of such personal:... .
information: entitled to constitutional privacy: protectxon.'w~" .
Nonpublished information,. however, was. found not to relate to: the
parsonal affairs of a subscriber, but instead to pertain Lo theo.
identification of the subscriber. . " . T oo
© The Commission drew a line between ;dentzfynng

information of name, address, and:telephone number;oiAtheuu,;w;‘ud_
subscriber and: current biography information such. as toll--records.
and credit information which a subscriber would reasonably expect:
not to be disclosed.  Thus, the Commission declared that. an-.agency:
or outside entity requesting toll records and credit information -
must secure legal process, but legal. process would not be reguired
in order to obtain the identifying information-of non-publishead.
name, address, and telephone number. . Tariffs concerning such
information were then prescribed by Commission order.and
non~published subscribers were required to be advised by -bill
insert of the tariffs. By contrast, the Commission concluded that:
#) subscriber has. a.reasonable expectation that personal -
information, such as credit and toll records maintained by a
company,: are.confidential and will be used only -for-business: - . -
purposes,. absent lagal process. This expectation comes.within the
constitutional protection of-privacy. Credit-and toll information
are matters .of personal and confidential nature and since a
constitutional right to:privacy exists with.respect to.this -type of
information, legal -process should be. required .in ordex to.obtain: .
it,.ae . (I8.) Corresponding tariffs-were:-so -ordered by the - .
Commission, but their language was not mandated.. S

‘The Commission noted in D.88597 that the 0II had also
sought information on releases of subscriber informatien. othex. than
nonpublished, -credit, and toll records, to persons, business:
entities or governmental agencies. . The hearings, were to examine .
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any actual and potentialwabuses"otlpresentﬁpract%ceS‘inrtheir~'w
regard along with recommendations to -.eliminate. them.. . However,. .
evidence disclosed that neither- Pacaf;c.BellN.GTECﬁAno:;COnzlnental
released subscriber information othexr than nonpublished, -credit-or
toll records to outside agencies or entities,-except-in-response to
legal process and that no- abuses, actual or-potential, .were-in .- .y
evidence. TFor this reason, the Commission:took no further action:
‘in -this area.  One of our. concerns in the List 0Il-is to re-examine
this issue in light of changing circumstances.. . R LT RS

© The Commission, .in D.91086.:(April 24, 1979), .reopened the
three c¢consolidated complaints and the OII for furthex hearing. B We
permitted the appearance of parties new to the proceedings and
declared that the heoarings which led to D.88597 and.the:further -
hearings after reopening would result in a decision: de.pneve which
would supersede D.88597. L .

In the new declslon (D 92860 5 Cal PUC 2d 745 (1981)),
the Commission’ tound tnat to establish the requisite uniformity of
procedures desmred undex the ‘texms of the OII, tariff publication
of the rules establ;shed by the deczs;on must be instituted. The
Commission c¢oncluded that.v.”Name, address, and telephone number
arc matters of 1dcnt1ty, do not givc xise to an expectation of
privacy, and are not’ entxtled €0 the constztutmonal protection of
privacy.” (S5 Cal. ~PUC 2d at 759 60. ) "Toll recoxds and credit
information were aga;n found to: be protected.. Publication of a
tariff rule was found necessary to dlspel the ‘public misconception

1 This conclusion was later overturned by the California
Supreme Court in People v. Chapman, 36 Cal.3d 98,112 (1984), in
which it was found that a criminal defendant nad’ a reasonable
expectation of privacy in his/her name and address, as a subscriber
to an unlisted telephone number. The court declared that.”one’s.
name and address as-the subscriber. to' an unlisted- telephone is
information 'which one may: legitimately seek to keep prxvate ” (36
Cal.3d at 1ll.) Doeniin RS
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about “the ‘scope of nonpublished service.and to minimize, public. .-
dissatisfaction .with such service.: As in the previous -decision,: :
subsceriver craedit. information and calling. records were: found to: he
part of the personal-history of the subscriker and entitled:to.. .-
privacy protection:under the constitution.. All.telephone..companies
were ‘ordered to adopt the tariff rules that Commission-itself set
forth'in Appendices A and B to-the decision. - These rules were .. ..
declared just and reasonable by the Commission and any future rules
or practices of telephone companies differing from the Commission: -
mandated ‘rules were declared to ke unjust and unreasonable.
(5 Cal. PUC at 767.) = o . oo e AN te
“The Appendix. B Credit. Tarlff as ormgxnally adopted .

contained two- important sections germane: to‘the.znstant,complalnt.f

v CenL DefAndtions o o v oy T e e

”7(1) Credzt Informatlon

”a, subscr;ber s credxt 1n£ormatlon 15/,‘

‘the information contained in'the

- subscriber’s utility account record, - -
including but not limited te: account
established@ date, ’can-be-reached”
number, name of employer, employer’s - ..:
address, subscriber’s social security
and/or driver’s license number, -
billing name, location of previous ..
~service. Not included in subseriber
credit information for purposes of
‘these rules are: .. nonpublished
subscriber information, oxr
subscriber’s name, address, and
telephone number as lbsted in the
tclephone directory.”

L R

2 The" de:endant's Crndmtfrarxfz in. Sectmon a(l) tracks thls.;ﬁ}
language’ except that it uses;the term: #custoner” rather~~¢; e o, o]
than subscriber. LT e




C.88=-06-03) ALJ/ANN/rmn

”E.. Exception to Procedure for'Release'of .
Credzt and Calllng Records I ‘w;;”n

N

”(1) The procedure set forth.above‘does not
apply where the requester is a
collection agency work:ng for the-
utility on: the subscriber’s account ox
is an independent telephone company or
Bell Company;” (S-Cal,PUCWZd'at S
771=72.) o o
0.93361 (July 22, 1981) (6 Cal PUC 24 417) ~further
modified D.92860. in regard to.subpoenas but did not reword
Sections A(l) and E(1) .0f the Credit Tariff. ReTTRe L
Further petitions to modify “these tariff rules:.resulted .
in the Commission’s D.83=06=-066 (June 15, 1983). . D.83=06~066 did .
not modify the Credit Tariff’s Section A(l) definition ¢f Credit
Information, but-did: modefy its subsection E(l) except;ons. In its
decision, the Commzssxon noted tnat it had requlred the
establishment of unmform,rules ‘on  unlisted - telephone numbers,
correspondzng names and addreases and release of subscrxber credit
information and calling rccords, ”becausc the lack. of: un;rormzty
and detail in telephone company tarmff rules led to publlc
misconception and dissatisfaction concerning the degree of privacy
accorded. this subscriber information.” (D.83-06~066. at 2=3.). -
' GTEC and Pacific Bell requested that the Credit:-Tariff’s'
Section E(1) exceptions be expanded to alse include ”other common
carrier/interexchange carrier, Bell Operating Company” .in-addition
to Bell Company. Theionxymdiscussionhof,the~change~by~the
commission was: - T REEEE TR e e o

#Insupport of this rule change Pac;f;c:polnts
out that companies other than independent
telephone companies now provide telephone
service to-subscribers: in the State.: Just as-
it was necessary in the past for telephone ,
companies to have access for credit information
and calling records, so now it is necessary for
these other newer companxes, sonmetimes referred
to as common carriexs or interexchange =~
carriers, to have .access to this information. : -
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These companies*similarlywrequire the names and"
addresses of called parties in order to:resolve
billing problems relat;ng to the prov;s;ons of
these - serv:ces-“.w“.

We see: no object;onvto amendmng Rule E(l) in

the ‘manner requested-”. (D 83 06-066 at 12.)

There was no: dzscusszon of any need to remove the term
#Bell Company” due to the insertion of the new term “Bell Operating
Company.” The Commission clearly had' the entire language of the
amended Section E(1l) before it and could have removed the reference
to Bell Company had it been deemed superfluous. '~ However,.the- term-
Bell Company was retained.  The Commission then:later:-concluded
that the amendment to Section E(l) was. reasonable (D :83~06~066" at
15) and ordered Section E(1l) amended to read: - L -

”(L).. The procedure set forth above does: not.

apply where the requester is a collection .

agency worklng for the utility on the

customer’s account or is an independent

telephone company, other common

carrier/interexchange carrier, Bell Operatlng

Company, or Bell Company.”

(D.83-06-066 at 16.) ‘

" The Commission then ordered the all. corresponding tariffs
be amended by all telephone companies as reflected in its: decision.
The exceptions in defendant’s. current Rule 35 Credit Tariff contain
the language: quoted above  and - established by this Commission in:
D.83=06=066, . ..ol Sl T i T L,

Later decisions, D.83-06-073 and D.83-09-061,dealt with:
modifications which did not affect Sections A(l) or E(1l) , .except. to
renumber former Section E as Section D.  Defendant’s.Credit Tariff,
in its Section a(l), ;ubstztutes the term "customer* each place
”subscrlber”.appears in the. cOmmlsSLOn.mandated.language.
Defendant’s Credlt Tar;fr*e Sectmen a is worded’zdentically to the
commission’s Scctzon D. C B L .

‘We first analyze defendant's lnterpretatmon or the scope
of protection afforded bus;ness subscribers under - the-Credlt
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Tarifr’S‘darinitionvof'credit'information.-'vathat'interpretation
is. proper, so was defendant’s course of conduct. in:«refusing to:
release the information. - .~ 0o Lr o o ot R Dmmas

. As.noted-in and lni .
L;ngﬁk_xng* (80 :Cal. PUC 806 (X976)), ”Taruft» should beAgmven a
fair and reasonable construction and not a strained or unnatural :
one.” - (80.:Cal. PUC at 814.) . Additionally, “all of the pertinent
provisions. of a tariff should be considered together.” .. (Id- at.. .
815.) .. If 'the language of a tariff is unambiguous, there.is: no-room
for construction and. the provision must: be applied -in.accordance.
with the literal meaning of the words used. Ad Vis Ang. Vo
genexal Telephone Co. of California, 82 -Cal PUC.685, 697 (1977).

‘ We find, construing the plain meaning: of ‘the .Credit.- -
Tariff’s Section a(l), that it.refers to .all customers. . The term-
“customer”- is not medified by the adjective “residential.”: Nor -is.
the term: ”“subscriber” so.modified. - A customer or subscriber-may-be
or any class entertained by the telephone utility--residential,
business. or governmental. : Therefore, Section a(l) is applicable to
all customers or subseribers. - We reject complainants’ contention .
that the references . to a customer or subscriber’s social: security .
and drivers’ license numbers evince an intent to narxow the: ... -
tariff’s application to only natural persons who are residential
subscribers. The Section-a(l) definition of credit information-- .
Clearly defines a customer or subscriber’s credit information as .
¥#the information contained in the customer’/s utility: account:
record.” The following references to the types . of information
which may be found in the utility account record: are preceded by
the words “including but not limited to.” . This wording ,
contemplates that othexr types of information exist in a-.customer or
subscriber’s. utility .account record. -Such information ‘can. .include
business subscriber information, including service address. .and ~ -
distribution informatioms .« o TUvsn So n Lt Dare Ly




C.88-06~031 ALJ/ANN/xmn

. We .f£ind unpersuasive .complainants’/ argument:that PU: Code:
§ 2891, which applies solely to residential subscribers, supercedes
this Commission’s Rule 35 and renders it applicable only.to -
residential subscribers. Section 2891 merely proscribes this
Commission’s conduct in regard to any present or.future
interpretation of Rule 35 as it relates to residential.customers. or
subscribers.. It does. 'not render nugatory this. Commission’s power :
under our Rule 35 mandate to retain. or reformulate the tariffs as:
to business or governmental :subscribers or our ability to change’
Rule 35 -in their regard should we find it warranted,: as:.in the:
pending List OII proceedings. . ... - = = R R ET T S o P R
Defendant’s interpretation of its Credit. Tarlff to .cover.
business subscribers is also consistent with this Commission’s
recent decisions on defendant’s enhanced services products .which: .
are marketed mainly to business subscribers. In- D.89-05-020, we.
declareds “Pacific should . not provide .BNA [billing name and -
address) to any other enhanced service provider. pursuant:to. its
tariffs until it receives further direction on this. subject: from. -
the Commission.” In our recent D.90=-07-052 enhanced services .
decicion, we reiterated the applicability of this -condition.to ..
defendant. - e ey C NS ST
. - We. find that defendant’/s Credit Tariff reflects, the
word;ng'mandated by this Commission and has been. properlywapplzed-
by defendant to cover business directory -subscriber information .
falllng within Ats parameters.. . . T s i TnEmtoiitl il
‘Because defendant-has properly interpreted the' present. -
scope.of.Sectzon a(xy of rtSWCredzt,Tarlfﬂ,,1tﬂmust.complx,w1th;zts
terms when faced with requests to release credit information... . =
Tariffs have the force and effect of law.. (Ad-Visor. In,hm 82.calk:
PUC at 698.) . ”Tariffs duly published and.filed with the :
Commission, including rules published .therein, have: the-force and
effect of a statute and any deviation therefrom is. unlawful -and
void, unless authorized by the Commission.” (Supland Refining
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Coxrp.., 80 .Cal PUC at 809 .(citations emitted.)) . We find:that .../
defendant interpreted its current Credit Tariff properly  and acted
lawfully in refusing to deviate from .it. By f£iling for revisions .
to the Credit Tariff in its attempts-to satisfy complainants’
requests, defendant has followed: the correct course.:: oo -

" One of the purposes of the pending List:OII is:to -
determine whether subscriber information protected by Rule 35 .
tariffs should properly exclude certain classes of business. '
subscriber information. We welcome complainants’ comments..in:that
proceeding and note that Donnelley has filed both- initial -and.reply
comments: therein.  However, under the existing Commission mandated
Credit Tariff, prior to any future dec¢ision in the List OIX . -
defendant’s application of iits Credit Tariff as .a basis for its
refusal of .complainants’ requests for credit information.correctly
interpreted Rule 35 ag presently written. As . in the -original.
proceedings which culminated in the Credit Tariff’s-language, for '
policy reasons, decisions on such modifications should be .made-in-a
fully participatory proceeding.so that resulting: rule changes-will
be uniform for all. St

- We also observe that, in.defendant’s various requests for
inter;mwautnorlty.to-provzde;enhancedwservzces, ‘Donnelley has
stridently opposed: grants of interim:authority for defendant-to:. -
compete with-Donnelley. 'Instead, 'in these: proceedings Donnelley
has urged full completion of “the regulatory process, -including - .-
determinations on the:'propriety of releasing-billing mame and .. -
address, -before defendant is:allowed to compete. ' The underlying...
notion of our Phase Il .decision, D.89=10-031, in Order Instituting
Investigation (I.) 87-11-033, is the right of .equal competition-so
that. competitors know that a local exchange company’s monopoly
position will not be used-against them. ~But, the level playing-. -~
field so envisioned is a two-way street.. Utilities have .the right
to know that their position as: regulated entities; .with-the:. ::iw
attendant constraints upon their actions, will not-be used-against
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them, as complainants have attempted .to:do in this complaint .
proceeding.. Complainants cannot use the: rcgulatorwaramework
against defendant.on a‘selective basis. . . . et ol el T
~We emphasize the fact:that the. original -OII,: :ormang a-
part of the consolidated proceedings. which resulted-in the-”w.)/m“
Commission’s formulation .0f Rule 35 tariffs, .sought -to. explore the
release of other types of subscriber information in: oxder to ..
promulgate uniform rules. to.prevent actual and potential. abuses
associated with their. release. However, when Rule-35 -was .- --
promulgated, prior to the break up of: the Bell system, no: . . S
competitive usage of subscriber information was made-by.:independent
directory publishers nor did-electronic or taking yellow-pages: -~
applications. exist. It is:because.of: complainants” . -increasing.
demands on defendant and.because of defendant’s. constraints due to
its tariffs as approved by this Commission, that we opened the List
QII. .Its . purpose is to determine whether changes in the:-~ . .
competitive marketplace, with altered demands: on use: of :
information, necessitate revisions. in this Commission’s. present
polxcmcs. T A RS
: .- We also.declare. that.defendant has properly treated PBD
as a ”Bell.COmpany”.subject»touthe.except;on~touthe$ncndmsclosure;
requirements of the Credit:Tariff due to the:language:of -io-woiv).
Section ds Our reasoning. in:support of this conclusion:is also. .-
germane to:the .remainder of complainants’ claims-in this _.n~o
proceeding. This is because the relationship to defendant -of- PBD,
as its direct subsidiary, .and the consideration of its revenues. in
setting defendant’s basic-rates,: places it.ina specxal -category-of
regulatory affifiliate. - o ' ‘ Lo I ;
¢ "o As noted: in: MMMAW
2up1;§_y;;li;;§§_ggmmgﬁﬁign .195 Cal. Rptr. 695, 70L (1983):

(en banc), the utility enterprise must be v1ewed;asha,whole,
without regard.to the scparate corporate .entities. . .:See:also In _xe

Westaate-California Coxrm., 72 .€al PUC-26,38 :(1971).- (corpoxate . .- .
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combination.‘consisting. of parent and subsidiary may be-considered:..
one operation for purpose of:'regqulation). ' Tha fact:that arparty . -
may have more than-half his business not subject to .Commission -
regulation does: not render the portion:of his business which is --

subject to regulation .immune from the Commission’s propexr =& "
regulating supervision. ' (Landis v. Railxead Commigsien, 220 .Cal..
470, 475 (1934) ‘(en bane).). ~For these reasons, rate.setting may"
take into account more than just the sales of defendant. This is .
the principle behind ‘PU Code :§ 728.2(a) which requires: this @ -1 "
Ccommission. to’ “investigate and consider revenues and . expenses with:
regard to the .acceptance -and publication of such [(classified)
advertising for purposes of establishing rates for other services .
offered by telephone corporations.”  While Section 728.2 does
prosontly deprive this Commission of jurisdiction to actually“‘”'"
regulate commercial advertising in yellow pages or the .classified
telephone- directories themselves, it does not prevent this
Commission from recognizing the important interrclationship: between
PRD and defendant that justifies the special treatment currently’
afforded it. Section 728.2 also does not prevent this Commission
from reviewing  that relationship in the List OIX -and 'making
decisions as 'to whether change ls-proper under today”s current -
'compet;t;ve climage. 0 o T T R R H RGNS A

. 'PBD- began. operations as.simply the directory division of

the defendant.  Inrthis ‘Commission’s D.85~12-065 (December. 4, =
1985):, we granted defendant the right ‘to establish PBD.as a -wholly:
owned: subsidiary in:order to serve the public ‘interast in telephone
service and. Yevenues. . i oottt ornmactao s L Ancei

‘ . When we “issued: D.85=12~065, we observed that .defendant
was requesting the transfer of the directory properties to a7 i.
soparate- subsidiary because of its need to preserve directory
revenues by competing -on an- equal basis with directory and:'print
media competitors. ~ At that time,:the Commission declared that ”We.
are concerned that the emergence of competing directory services
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and»providersfwill~erodewexisting‘contributionwxbom'directory-*m-=w
operations. . The development:.of expanded: services by*Pac;tlc -Bell::
may protectthis contribution and hopefully increase- it./ LA
(D.85-12-065 at.2.) ‘' To that end; approval of the. transfer of. the
directory operations to: PBD was: conditioned on-the requirement that
revenues and expenses of-all ‘PBD operations be considered:din: . . ~ -
setting defendant’/s rates. - However, we stated that if PBD should .
enter lines of business. which eroded or stifled the directory . ..
contributions to telephone revenues, an. appropriate amount.of . ..
revenues. would ‘be imputed when setting: defendant’s. rates.-- And, to.
ensure the ratepayers’ interxest would be: protected, we declared. .
that PBD/s operations would be subject to thorough review- and--audit
by this Commission’s staff in conjunction with defendant’s: rate -
proceedings... PBD/s book. and records must: be made available fLor our
staff’s review and inspection upon recquest. L SRR
. Undexr our new. incentive ratemaking arrangcment thh

defendant, -PBD’/s. revenues remain . a part of defendant’s. rates, but..
are: subject, to the general revenue sharing mechanism established in
D.89=L0=03L. . -~ = oo o L e VR ST S

;'In D.85=12=065, we also speczf;cally forbade PBD's entry
into the- elect:onlc publishing.-business absent further authority: of
this Commission. We then required that defendant not. -undertake. new
PBD subsidiary. operations until Commission. staff had. approved,
among other things, a description: of its. proposed- new lines of. ..
business. and allocations of revenues and expenses for operations. -
_ We also note that PBD is distinct. from PacTel Publishing,
which is a separate publishing subsidiary of Pacific Telesis.that...
pursues publishing activities outside the scope of. the. traditional
dmrectory arena. - L ' . : fepen

~We £ind that, as comtemplated in our: ormgznal Credlt
Tariff Dec;sxonh,D-88597h,the.usc of the credit 1n!o:mat;on by“RBnr
has' been for internal business purposes, as is the.-intent..of the. .-
Section & exception for its. use by a Bell Company.. ..The .fact..that
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PBD is not.a Bell 0peratingWCompany,-as“that-tefhLis'currently‘used
and understood, does notrexclude it from-qualifying as a Bell
Conpany subject to. tho tariff’s.exceptions.:: . iion ojonss

We find that, under Commission. decisions-to-date, PBD, as
a wholly owned subsidiary:of .defendant, is: a different. department:
in one business enterprise. PBD”s revenues for its-classified . .
advertising sales support basic telephone sarvice to ratopayers.
Although not heard:as evidence . in this proceeding, for appropriate
reasons, examination of the impact on ratepayers of.changes in . the
special relationship of PBD to defendant along with corresponding
changes in the Credit Tariff are properly to be considered. in the:
List OXI. We welcome complainants’/ comments and evidence on these
issues in that investigation. But, under present operating
conditions, PBD is a Bell Company subject to the tariff’s
exceptions.

Much as in the proceedings leading to the imposition of
the Credit Tariff, it is necessary to make an orderly investigation
into the public perception regarding the nature ¢of such information
and its possible uses and o ensure its uniform treatment with the
Knowledge of the subscribing public. The need for such safeguards
is why defendant’s A.89=07-030, to modify its Credit Tariff and
establish a new Business Directory File Tariff to satisfy
complainants’ demands, was consolidated with the List OIIX.

We conclude that the Credit Tariff does apply to the
business subscriber information sought by complainants and that PBD
was properly treated as a ”“Bell Company” able to use confidential
information for internal business purposes. Therefore, defendant
acted properly when denying complainants’ requests for the same
information given PBD.

As a result of our findings as to PBD, we move now to the
basic flaw in complainants’ aszsertions that defendant’s differing
conduct and supply of information €to PBD versus complainants
amounts to discrimination against complainants, undue preference to




C.88-06=031 ALJ/ANN/rmn

PBD,'andmundue-disadvantage~to\complainantswundef;PUmCodec§§hﬁsrxw
453, and 532. . The keystone of complainants’/ arguments..is that PBD
and complainants are customers: ¢f the (same-class.: Based.on this: "
faulty assunmption, complainants argue-their claims.of .
discrimination and prejudice under Sections 451, 453, and 532.. We
have . found: that PBD.is justifiably treated.presently. as a.different
department ‘in dofendant’s business enterprise... For this-reason, .
defendant’s arguments that  PBD .occupies-a special position,. as:its
vendor or subcontractor, are immaterial to our. analysis.. What is-
material is-that PBD and. complainants. are not presently customers:

of the sane Cclass. . 0 iy Civeor SURTRRRToR
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- PU Code Section 453 (a) declares that: - - LY
. ”No public utilityrshall, as-to-rates, charges, :~.:
. .sexvice, fac;l;tzes, or. in any other respect, .

- make or grant any ‘preference or advantage to

~any. coxporation- or person or-.subject any'

corporation ox person to any prejudice or
d;sadvantage.” '

"In ﬁgnﬁgnd_agx;n;ng_ggznb tne Commzsszon observed that a
prejudlce, dl advantege ox unrcasonable difference, undcr §. 453 ”can
only ke establlshed when . compar;son is made between. sztuatzons

which are comparable.” 80 Cal PUC at 816. Thus, not all 1nequ1ty
of treatment is ent;tled to. redress under that statute. As we heve

noted prevxou ly:

7Discrimination by a publlc utxlmty does not .
mean, merely and literally, unlike treatment
-accorded by the’ utility to those who may: wish’
to . do business with it, but refers to
partmality in the treatment of those ;n_lihg
sircunstances

seeking 2 class of service

offered to the public in general. With respect
to a utility’s offer to serve the general
public or a limited portion thereof, as. o

- evidenced by its schedules of rates and rules,
the offer is made, to the axtent of the
utility’s ablllty to provide the service, to.
serve impartially any member of the public who
may qualify under the rules and is willing to

- pay the rates; here the duty to serve o
impartially is ¢orrelative with the right. to ,
demand and reccxve the erv;ce applzed for ”

WWMM
Egp;igg;gzgi_zng_ 66 Cal PUC 366, 382-83 (1966) (emphaszs added)....

In In;gznn;;gngl_gghlg we ﬂound that the complamnant was not .in.
like oxr similax clrcumstances with a customer who contracted wzth
the ut;l;ty outsmde its tariffs and, therefore, no § 453
dlscrlmlnat;on had occurred. Lo . o e

_ lmxlarly, d;fferenccs ln opcrat;ng condxtlons mey
justrﬂy substantzal dszerences in. rate .80, that no. vmoletzon of
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the statute occurs. See Southern Pipe and Gasine. Company.ve.:
Racific Electxic Railway Company, 49 Cal PUC S$67, 569 (1950).

Complainants admit the application of:this principle but-assert it
cannot apply to affiliate trensactions.‘1The§”Base"tnib"centention
on cases 1nvolv1ng stockholders, subscribers,  and- a)parent company.
Even if discrimination “exists,’ for preference or
prejud;ce to be unlawful under § 453, “the preference or prejudice
must be unjust or undue. To be ‘undue, the prmterence or prcjudico
mist be shown to be a source of advantage to the partzeﬂ o tratflc
allegedly favored and a detrzment to the ether partzes or trarfzc.”

s_ommnx 54 Cal PUC 539, 542 (1955) ‘See also, wmm "
Adxlines, Inc., 62 Cal PUC 553, 562 (1964). The dxscrxmxnatzen
must also be the prox;mate cause ef the 1njury wh;cn 15 the source
of complaant. AQ;_;gg:h;nm;L 82 Cal PUC at 698.- Dlscrlmlnatxon
forbidden by the ctatuto "must be undue, taking 1nto cons;dcratxon
all ¢f the surround;ng facts and cxrcumstance : In;;e;aggniﬁgn,

Imkum_&azmu_mmm 43 CRC 25, 34 61940>-

We f£ind that the. dlsparxty of treatment/between PBD and
complainant is not undue prererence disadvantage or dmscrxmlnatzon
violative of § 453 because PBD and compLalnants are not in a
comparative situation. As we dxscussed in our analyszs or the
Credit Tariff, the spec;al treatment of- PBD is warranted and PBD is
not in like circumstancns with complainants under the:present state
of the law and this Commission’s pol;c:es. | o

Differences in eperatlng ‘conditions between PBD and
complainants also justxfy their dzsparate treatment. ~In- our
previous analysis of defendant’s operatlenu; we tound that
defendant’s system was designed specz::cally for its own" 1nterna1
operations and is antiquated by today’s technological standards.’

We £ind that defendant has acted properly to attempt'te‘estabiish“‘
new data bases in order to accommodate the demands: or compla;nants
rather than ‘attempting to modlfy the older system. - ‘Because the "
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entire systemis driven-from the billing account-telephone mumbexr
which forms the essential 'link in the computer systems, this .~
difference -in operating conditions presently justifies the- spec1a1
subset of computer feed information geoing to PBD. .. .00 e
' We have also previously found that defendant .correctly
interpreted its Credit Tariff to prevent the release .of- much of the
information requested by complainants, which we have found can: =7
properly be given PBD. This also justifies the disparate
treatment. - Both defendant: and-PBD need .access to the credit
information since dofondant:actually sends out the bill for PBD’s -
directories but PBD does receive and handle customer :inquiries: and
pursue collection of delinquent accounts. Complainants, on:the' . .
other hand, would be responsible for -billing their own customers:
rather than working with the integrated system that'defendant now
utilizes. In addition, the proof showed that PBD does not make use
of the credit information to qualify the advertisers, but: instead.
uses TRW, .an outside credit agency.' Thus;-itvis not ‘a:.source of
advantage to PBD. R SR Tt
" We reject complainants’/ assertions that justifications-
due to differences in costs of provision.of service . or operating:
conditions do not apply to utility affiliates,; based on-cases =~
involving shareholders, :subscribers, or parent companies.: Review:
of . Lo xe Naxkhonng Ranch Wakox Company., 31 CRC 548:(1928) ' discloses
a bald rate difference, based only on water users” status'.as'
stockholders versus nonstockholders, absent. any other
justification, was' found.discriminatory. Similarly, in In.re
Ravmeond Telephone Gompany,-30 CRC' 64 :(1927), customers in the same
service area who wexe charged different prices to use 'the same. toll
line, dependent on whether they were subscribers of.the:line’s
owner, were found-to be’charged discriminatory rates,.as no other
justificatfon”existedfviAnd;HinvIn;zg;ﬁn;gg;ﬂgggz;ggmngng;n32xCRc“
628 (1929), the parent company 'water user was not billed the:same-
tariffed rates as’customers,- but instead was supplied free water.:
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The proof -in.this complaint. proceeding -showed .that, when:-tariffed .
rates exist,  PBD- has-paid them. : When -information .is -not-tariffed,.
transfer pricing regulations were. followed. -And, operating .- . ..
condition justifications also are present. Therefore, the
rationale of cases cited by complainants is not. applicable.

-+ Additionally,. the proof adduced at hearing leads us-to
conclude.that complainants .have mot carried their burxden-of proof
that the alleged discrimination is.the:proximate cause of their.. .
alleged competitive injury. Instead, the proof only.showed. that.
much of the information furnished PBD was not used-by it in -
competition with complainants and it is therefore not a source of
advantage to PBD. . Proof also. showed- complainants could have. used
data processing and.sales ¢alls to obtain much of the.information
they need: to produce their directories.. The fact that if -may be . .
easier to obtain the information direct from defendant :does not
rise to the level of an-illegal competitive advantage -to PBD. -

-+ . Much as observed in International Cabkle, :defendant’s.
offer to serve customers is made to the extent of its ability to
provide the service, .as evidenced by its tariffs, to those who
qualify under their rules. . Defendant has found correctly that, as
presently written,. the tariffs do not cover complainants’. requests
for additional. information and.the Credit Tariff forbids release to
complainants of much of-the information demanded. :When imposing --
the language of the tariffs, we specifically declared -any future
rules or practices deviating, therefrom:would-be unjust and ...~ -
unreasonable. We declare that:no.violation-of PU. Code . §453: . - . -
occurred in the course of-defendant’/s conduct-in following the-- -
Credit Tariff. T S PP TER A IURCC S

We also find . that. the-defendant has done all it-could.
properly do under this Commission’s present. .constraints. in.order .to
accommodate -complainants’ requests.: . Defendant has . met-with .
complainants and conducted marketing studies and, prepared:business
plans.. It:then sought modifications to its existing-Credit Tariff
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and Reproduction Righte Tariff to accommodate complainants:and:~
other*independent‘directory“publishers"”demandsfforfnew”and'"" :
different sources of subscriber information for: prevzously
uncontemplated purposes. . o
Whether new competitive conditions and possible usss of
information justify imposing operational changes on: defendant, if
privacy rights permit, with: the attendant impact on ratepayers, is
exactly what we will' consider in the pending application:of -
defendant. to- modify its Credit Tariff ‘and establish’' the new:
Business D;rectory File tarirr and in-the" List OIT with: which it is
conselidated.” ' ST : o ‘
D. . o e | |
B ‘PU Code Section 451 requires that:

" #Every public utility shall furnish and)malntamn
such adequate, efficient, just, and reasonable
service, ;nstrumentalztzes, equipment, and
facilities, including telephone facilities, as’
defined in Section 54.1 of the Civil Code, .as
are necessary to promote the safety, health,
comfort, and convenience of ltu-patrons, s
employees, and the public.” .

Complainants contend that the disparate treatment of PBD also
amounts to forbidden discrimination under § 451 because-defendant
has failed to provide them with the information they want, in the
format they want, and with the timeliness they demand and, .. . .-~
therefore, has not rendered the requisite service. 'However, ‘under
§ 451, discrimination per se is not forbidden; only undue or ’
unreasonable dmscrmmlnation is not “allowed.  NAACP vs. All

z des, 71-Cal PUC 460, 464 (L970). Z:-.

- In ‘refusing to provide complainants the information as -
requested, defendant has followed the dictates-of its tariffs and'’
attempted, as best it could, to work within the  constrainte of its
internal computer systems from which the:subscriber:information-is
derived. The Reproduction Rights Tariff does not presently permit
use of listing information for electronic or talking yellow pages
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as roguested. by Donnelley...The; List Rental Tariff does.not-permit.
the use contemplated by D&B~IR.. The:Credit Tariff:bars.the-release
of most of the subscriber information. requested. by both:.
complainants. p i e e
o As we noted in our discussion of derendant’s,,
interpretation of its Credit Tariff, tariffs have the force:and.: .
effect of .law and must be followed unless: deviation- is:authorized..
by this Commission. If. tariffs are clear and unambigquous,. . . .. ...
different requircments: may not be inserted in the tariffs, oven- .
though:-a change might seem morxe reasonable and equitable.. Retaluma
1 Santa Rosa Railread Co. vs. Commedity Credit Corporation, 83 F.
Supp. 639, 641 (N.D. CA 1949), aff’d, 190 F. .2d 438,-(X95L%)., As
noted in Petaluma and_santa Rosa Rallroad, if a situation arises
after a tarxff rule-zs framed that was not dealt with in' the
tariff, a tarm:t cannot be conformed to fit the present
circumstances. Ins tead, the tariff rule mus st be applzed as it
existed at the t;me the actxon subject to the tarmfr occurred. The
utility must obey its tarlffs, and if ‘for any reason. tarmffs are
objectionable, then the utility’s remedy is to change the tariff,
not to disregard it. JXavensaler ve. Kuppingex, 29--CRC 77, .81
(1926). See alse In re Racific Motoxr Tariff Bureaw, 39 CRC 551r2'
558 (1936), (if tariff rules-are unenforceable, it is no,
justification for their violation, rather steps should: be taken to-
remove them from the. tariff) -and Ixansmix Corporation, 9 Cal. Rptr.
714, 719 (1960). . :
We find that, dur;ng the time perzod covered by tnzs o
complaint, defendant has provided just and reasonable service as..
contemplated. by § 451. In adhering to its. publ;shed\Credit, Llst
Rental, and Reproduction Rights Tariffs, while attempting to. . . ...-
utilize the mandated Commission procedure to change. them to .satisfy
complainants, defendant has.acted properly.. . This-Commission ... ... .
observes that complainants are not -regulatod entities.and, as. ..
private .corporations, may act faster under less.constraints and .
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withwconcern@only¢for,their,shareho;dexsﬂyyBy;coﬁtras;wgdefendant
must act- to the benefit of. :ratepayers..and the. general-public-while:
operating under the dictates;and constraints of the.regulatory. - -
scheme. Defendant’s conduct. in .seeking- new and revised tariffs-and
this Commission’s subsecuent.commencement .of the List-0IXl,. in. .. - .
response - to: complainants’/ demands, affirms. that. the,regulatory:
process in fact works, although.perhaps not as gquickly.as .,
complainants -might wish.  Defendant has already modified its.:
Reproduction Rights. Tariff once and has pending before this . . ,
Commission its. application to modify the: Credit Tariff. and-provide.
the business subscriber information complainants desire.as-the ..
newly tariffed-Business Directory File. Due £¢ the concerns raised
by complainants. herein, the Commission opened the List QIL-to. (. .~
address the: broad public policy igsues surrounding complainants’ .
demands and defendant’s attempts to accommodate. them.. . Those:. - -
proceedings-will provide this Commission the, full range.of, -. .
information necessary to decide whether its policies, and,the.. . .
coxrasponding tariffs implementing. them, should chango.  We-. .. .
recognize that both defendant and the Commission have an obligation
to respond to competitive changes in the telecommunications and
information services. industries. . But, defendant’s. conduct,in.light
of the: present. regulatory realities.was, proper.-, These regulatory
realities, and. defendant’s course of conduct, may. or.may not.be . -
changed- by the outcome of the. List: OIX. - . o e :
E.. PU.Code Sectiom 532 ...u .. e
_- . .1 PU Code.Section, 532 requires that a public. utility; adbere
to the rates and charges in its applicable tariff schedules on.file
and in effect at the time. and forbids. a utility. fronm extending.any:
form of contract, facility, or privilege. except.such AS.AXS: oyt oy
regularly and: uniformly extended to all corporations .and. persons...
However, § 532 permits the Commission by.rule-or order, to,establish
such exceptions from the operation of the statute’s prohibitions-as
it may consider just and reasonable for each utility.

ey ey W e e gy
L AL I LI
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. “Complainants contend: that the transfer’pricing:agreements
between  PBD- and 'defendant, existing outside defendant’s tariffs, . -
violate-§ 532 because, pursuant to thenm, defendant’ provides'PBD . -
information not available to complainants under tariff.: “Defendant
argues such transfer pricing is mandated by the regulations under .
the federal Communications Act: of 1934. - The pertinent-regulation,.
47 C.F.R. Section 32.27(¢), requires that assets be sold or
transgforred to affiliates from regulated carriers at prices-
reflected in tariffs on file with .a regulatory commission or-at'a
prevailing price held out to the general public or, if there is no-
tariffor prevailing price applicable, at the: higher of cost or
fair market value. This'is also consistont with this-Commiscion’s
policy on- transfer pricing.  See, D.86~01-026' and D.87~12=067."" /.
However, because PBD is a direct subsidiary of defendant, the -
regulated-utility, our transfer pricing policies, which apply-to
Pacific Telesis affiliates, technically 'do not apply. ~Itiis -
because” defendant and 'PBD agreed in the-January 22, 1986 letter: -
agreement to apply transfer: prlclng palzc;ea, that they: are: bezng
appliedii- - o . S T T P D SR AR E e e TR

" We find' that when tariffs do exist for -information:
furnished: by: defendant: to- PBD,”:PBD doe5~payftheftarirfedermce:> It
is ‘only the information resources which do not. fall: within:the -
parameters of defendant’s tariffs that are subject torthe. transfex:
pricing agreements. Though not priced separately from: othexr - ' -
nontariffed services, the information used is paid for:by~PBD." We
'have~prevmously concluded that much of the information complaxnants
contend ‘is furnished PBD, -is'not given to it and that-some.’ .7
information’ which is -available is not .used by PBD!toﬂproduce-itsw'u
yellow pages. Defendant’s pending application A.89=-07-030  for the.
new: -Business ‘Directory File tariff and Credit Tariff modifications-
would place all information furnished to PBD under ‘tariff. . At that
time, PBD would pay tariffed rates for-all suchinformation.: ~uu

Tas to LT e
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However,. that appllcatmon has. yet to: be approved*by this
commission. - - s S : D

R ~We f£ind that under the present .state of detendant’s
tariffs, it acted properly: under § 532 by utilizing transfer'
pricing agreements as required by FCC.regulations- consistent with:
this Commission’s policies. ' We find that the circumstances warrant
application of the transfer pricing agreements outside those:-:
tariffs.This may change ‘as a result of the ongoing List OII‘and"
A.89-07-030 proceedings, but during the time periocd covered: by the
instant complaint, neo-violation of .§ 532 has occurred.’
F-""--MM* R PR A A B A S St SR

" We have found that no:violations of PU Code/§§ 453, 451,
or 532 have occurred and that the Credit Tariff, in~ its. present
form, has been properly applied by defendant. ' We now consider
complainants/ contentions -that we should consider,.in-this ™ .
proceeding, -the parties” offers of proof and conduct ‘further
hearings thereon. .In their offer of proof, complainants ‘have

alleged unreasonable terms in the Reproduction Rights and:List :
Rental Tariffs and, in essence, have redquested that the tariffs be
rewritten. - Defendant’/s offer of proof addresses the privacy, - -
ratepayer subsidy, and’ other'ramlfrcatlon otwthekrequests,forw“‘

e w Ty

tariff changes. . - - o :
This Commission zs not . lzmzted in- the exercase ‘of its

o~ - -

expertise and, statutory authorlty by the solutlons proposed by

litigants. - zn;;g_gggy;suL_Jﬁgggg ‘69 ‘Cal PUC’ 310 319 61969). As

noted in In;JxLJa:LJxte_Q:Qeeang_xn_zresng_sgnn&x D 73339
(February 22, 1971), “Any: request for a- rul;ng not. actually

required to resolve a controversy 1s ‘addressed to the Commlssxon’f
dzscretlon.” D.78339, mlmeo. at p. 2. When ne necesszty for such
a rulzng is presented the Commxssxon may postpone a determxnatzon
until’ the matter has been argued by partles wmth fully adverse '
1nterests.

methods of ach;ev;ng objectxves sought in a complaxnt proceedlng,
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the Commission may.designate.proceedings in which to consider the .
relief sought. = - e e L
california, 74 Cal PUC.593, -597- (1973)~'q1n'ng:uzzzglp?we observed
that a-utility tariff which is significantly. anticompetitive can be
justified by an overriding public interest. . We noted that.
proceedings more- generic in nature, rather than a complaint with. -
one utility represented and  .one.class of product, were the most. .
appropriate. This is true of complainants’ allegations made in
their -offer .of proof. and defendant’s rebuttal offer thereto. - '
The public interests to be considered can be . economic, .:
social, and political and the Commission must.place the 'important .
public.policy in-favor of free competition on the scaleralong with
other rights and interests of the general public in- weighing :
evidence and arguments. NQx3hﬁID_SQ1A1Qxniﬁ;BQ!EEJ%ﬂHE&L&&;EHRIiQ
ULilisias commission, 5 Cal. .3d 370, 377-379 (197%). . (en banc). .-

While the :xights of litigants are important, so - are the righte of
the general.-public and this Commission, when acting, must take into
consideration the impact of such action on the general. -public too.

An.xe Golconda Utilities Co., 68 Cal PUC.296, 300:-(1968). The
lawful duty-of the Commission is to attempt a solution of the .- -
problem presented which is calculated to- comport with the public

interest. Ip_xe AT & SF Rajlway Co., 63 Cal PUC 625,627 (1964).

7Xt is not always necessary for the Commission'
to pass upon or resolve...matters in the o

- proceedings in which they came to light. Due

- process may require that parties affected by a . ..
prospective determination be given appropriate .
notice of its consideration....The Commission
may desire to develop a complete record on the
facts d;sclosed.” - (Gelconda, 68 Cal PUC at
302 ) . , saandl , .

In order to estab11 uch a comploto record comport;ng
wlth due proces we have opened the Llst OII and consol;dated w1th
1t derendant’s applzcatlon for the new Buc 1ness Dmrectory F;le e

Tar;ff and changes 1n the Credxt Tarlff developed mn response to .

-l -
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complainants’, requests.for. subscrxbe:*anxormation“/ Appllcat;ons of
individual utilities are sufficient reason to ‘order the -
Commission’s own inquiry on: its own initiative in..order.to consider

the intereste: of the public: and utilities. alike. JIn_xe Noxrthern:: -
Electric Railway company, 1l CRC 81, 82 .(L1912)... This. powex, arises:

from the fundamental nature of this Commission, orginally- created..
by the California. constitution in 1911 as. the California Railroad

Commission. . . ‘ M S S TS S I

7Althou h.[the commission). has been-termed:.a -
’quas;-:udzc;al’ fribunal in some of its
functions, its powers and duties go” beyond

" those exercised by the judicial. arm-of . .

,,government A court is a passive forum for
adjusting disputes, and has no power either to
investigate facts-or to:initiate proceedings.:
Litigants themselves largely determine the
scope of the 1nquzry and the data upon whzch
-the judicial judgment is based. o

#The powers and functions of the Railroad '
Commission are: vastly different.in character. ..
It is an active instrument of government
charged with the duty of supervising and
regulatlnq publlc utility services and. rates. -
The Constitution gives the legislature full
authorlty to implement the commission’s powers
with legislation germane to public utility
regulation, and under this authorlty the
legislature has departed from traditional
techniques. of judicial procedure. The .- ,
commission has the right and duty to make 1tﬂ
own’ lnvcstzgatlon¢ of fact, to initiate its own
proceedings and in.a large measure to.control.
the scope and method of its inquiries. Hence,,,
unless the act requires the commission to ’
proceed .in a:certain way, the only limitation
upon its procedural powers. is its duty to
provide a fair hearing to any party whose’’
constitutional rights may be’ arfected by a’
proposed order.” = . \ R

ek

7Tt will be noted that ’ 1n the. exercise; of all of
these powers. publlc convenience and. necesslty
is the criterion’ of administrative judgment.”
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L (Sale v. Railroad .Commission;: 1S: Cal: 2d\612, A B BT Tt
617-18 (1940). (en panc)l).... ... . L .. i

" The issues raised :in the: offers. of proof are important: -
ones; however, these issues are. now being. raised in the List QII. =
and consolzdated proceedxngs. - That is. the proper forum for theixr
consxderat;on. Bt A R TR TR T

. We,therefore, conclude that;no:violationsrhnveubeenLr-xi
shown under PU Code §§ 453, 451 oxr 532 nor has the present: Credit.
Tariff been m;s;nterpreted by defendant-..Aceordmngly;,the
complaint should be denxed and the ofters of proof snould not be
¢onsidered in this proceodmng.\ ‘Thus,’ we’ £ind detendant's treatment
of PBD versus. compla;nants was: just;f;ed under’present law,
Commission rules and~deczslons and defendant’s. internal: operatzng
conditions durlng the t;me perlod covered by compla;nants'
complaint. Whether the dofendant's tar;frs and operational ties to
PBD should now change, in light of any altered regulatory, and
competitive real;tzes, 1s the dec;szon we: wmll make 1n the pending
List OII. L L

The . maln thru t of the comments of both the complaxnants
and ANADP are that the- decxsxon resolves issues: not set for hearing
thus denying them thelr due process rlghts. Both complaxnants and
ANADP now contend that the January 24r 1989 ALJ rulzng,.narrow;ng
the scope. of the proceed;ng, llmxted d;scovery and testmmony. Yet,
in theirx openxng post-hearxng br1e£ ‘when' d;scuss;ng the scope of
the proceed;ngs, bearing’ counsel for complaxnante CWho dld net
represent complalnants ln f;llng the- comments) stated-.\

”Admlnlstrat;ve Law’ Judge Bennett, in her .
January 24, .1989 Administrative Law ‘Judge’rs ™
Ruling, adopted a more narrow view of “the =
proper issues before the Commission than’ that
set forth in Section 1702. In the January 24
Ruling, the question of the lawfulness
(1nclud;ng, but not limited to, reasonableness)
of ‘Defendant’s current Reproductlon Rights “and
List Rental” Serv1ce Tarxzfs was excluded from

.
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consideration in.this: proceeding. Sub,equent

to that Ruling, oral -assurances were given by '

the Administrative Law Judge that this

proceeding did encompass the issues of.

Defendant’s discriminatory treatment of PBD nnd

Defendant’s. nontar;ffed provision. of serv;ces

toe PBD.” . : . :
(Opening Briefmat pagés,lo-ii.)“zndeed; hearing;eouhselvfor
complainants, at an April 17, 1989 hearing before ALT Weissman, on
motions to strike portions.-of written test;mony; responded to
defendant’s- counsel’s statements that the scepe of- the case was
narrowed by the January rullng-v That rullng was 2. dmscovery
ruling. That ruling was not-a ruling as to the scope of the
testimony, but an appropriate dlvcovery ruling glven the fact that
the information was best obtalned from partlef other than us in the
first place.” (RT at 38.)

cOmplalnants also based clalms, tnat the scope of the
decision exceeded the issues et for hearxng, on a series of
conference calls between- complalnant ‘ defcndant, DRA.and GTEC.
Yet on April 20, 1989, the first day -of hearzng, hearzng counsel
for complainants summarized these’ conversat;ons-‘ '

”"The resolution, as I understand it, was that
~the parties werxe to make offers of proof as to
the covidence they would present if this broader
set of issues were consmdered and ;hg;_;ng ‘

: o : i 1
;xgmgygzxé” (RT at 53 , emphasis. added )

In response to this, counsel .for defendant queried: “Are we saying
that the reasonableness issues are out of the case for purposes of.
this morning’s hearings?” (RI at 54.) ALJ Weissman responded:

“Well, no..: In:the discussion yesterday, -~ = & = .~r..o
Mr. Whmtehou ¢, on behalf of his clients,

expressed concerns as to whether or not the

rulings that were issued last Monday on the -

17th in any way cxpanded the scope of the




C.88=06~031 ALJ/ANN/rmn +

hearings: as. it was: perceived based on .ho
Januaxy 24th rul;ng from ALY Bcnnett & “Jg 'gf
aAnd my advmce to Mr. Wh;tehead and to—Pao BelI‘
was that if there was concern that there was
need to introduce more evidence based on the

Monday rulings, that mmx_oz_mwm
:no_nx9nsx_nsx&_gnon_in_oxﬁsx;:g_gg;gxming

Tv. ! ‘ ~ . .‘ z ) a¥e .

I am going to strain not to restate or rephrase . =
the rulings I gave on Monday. I tried to make
them as clear as I could.

If there are specific questions based on those
rulmngs, maybe we could deal w;th that. But

54-55. Emphasis added.)

it is clear to usg that at no tmme was a decmsion made by

the ALY to bifurcate’ the hear;ng and try the so-called
’reasonableness” issues in a second procecd;nq.a All ALJ Welissman
stated was that a declslon would be. made whether there was a need
to open further hcarings in the proceeding. That docimion was made
by ALY Watson in her proposed decision.’ We support hex' zzndzngs
that no further hearing is necessary and find she did not v;olate '
due process rights when making. such. a finding.: E - L

- We also reject the contention due process rights were -
vielated because the. case was not decided on- the mssues.the parties
thought it would be.‘ Wc note that 1mmed1ately atter the quoted
statements by ALJ Welssman at RT S4~55 hear;ng counsel for
complainants admitted that: = -
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#And we’vo made some assumptions. upiuntil now .
about where that line was [drawn in. . .
ALJ Bennett’s ruling), ‘and I think we’re’ now
dmscoverlng those ‘assumptions.may not-be.
‘subject to:absolute concurrence .at present by:
the Admxnlstratlvo Law Judgo,...” (RT at 55 r

wdr

Not only was the scope .0f issues to be trxed not narrowed as
contended by complamnants and. ANADP, ;t ;s also clear any such
perception of narrow;ng was: based on mere. assumpt;ons of counsel.
Quotes from the transcript, found throughout oomplainants' and
ANADP’s comments, of statements made by counsel prxor to hearing
are assumptions or speculation of part;es, not .a rul;ng .0f the ALY
or Commission. For this reason, xggg;zxg;gn;_Lgngs 63 Ccal. PUC
723 (1964), cited by complamnants and ANADP, is 1napp11cablc. The
parties’ understandings of the scope of a hearing-do not bind the
Commission. See, Maxket Stxeet Railway Company v, Railroad ..
Sommigaion, 324 U.S. 548, 558 (1945) (though a decision and its .
grounds are unexpected, surprise is.not necosqarzly vxolatxon of
due process).; AﬁhbuIx_Izu2K_Q2h___J&LkLZQQQ_QQmmLEﬁAQnr,52 F»Zd
263, 268 (to meet due process.requirements, Commission need not
follow any particular form of procecdure); ;ugu;g;_z;ggllg 69 CPUC
310, 319 (1969) (Commission not limited by solutions proposed by, .
litigants). See also, Pacific Telephene and Telearaph COmpAnY, 48
CPUC 461, 473 (1949); Carpation Compapy v. Southern Pacific . -
company, 50 CPUC 443, 444 (1951).

We alsc note that ANADP did not appear at.the, hear;ng of
this proceeding nor aid 1t_£;1e briefs. Although in its comments,
ANADP contends that it was.granted. intervenor status on;giongﬁgg;
condztzon it not. broaden the .issues.-in the.case,.this rﬁling was, ..
based on ANADP’s own request- In its March 6, 1989 petltlon for .
leave to intervene, it stated: “If 1ntoryenpxon_;sﬁol;quqﬁwqpo“
Association will not.seek to broaden the issues beyond those raised
by the pleadings of the complainants and defendant.” -(Petition at

[
T
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paragraph S.). -In -ANADP/s. Apr:l :6,.:1989 . reply to-defendant'
opposition to 1ts lnterventzon, 1t stated*'“ ‘

»The Association. d;sc*axms any 1ntent.by zts
intervention to broaden.the issues. beyond those
set out by ALY Bennett’s:ruling :of January 24,

1989 mmmm_mmw_:m

e _
Independently of this disclaimer, Rule 53...
makes it clear that the presiding officer may,
by the oxder allowing intervention and Ry -

ZElAnSﬁ_ﬁ&_3h£_DsQIuIEh.iﬂﬁﬁ&:&hﬂ.@ﬂd_ﬁgnizgl
D The proceeding. In view Of The .
Association’s disclaimer and ;ng_ggm;nlggzg;;_g
laeﬂJ&EEEEEiJuﬂﬂ;:_SQ_QQEIIQI_SDQ_RKQQQQQAHS
Pacific’s allegation that the Association seeks
to broaden the issues herein does not provxde a

basis for denial of the Association’s
petition.” (Reply at.p. 2, emphasis added.).

o

We find that ANADP was not required unwmll;ngly not to broaden the
issues. Instcad ANADP chose to intervenme on that basis rather
than employmng the Rule 53 procedure to- request to~broaden them.

It chose not to be’ present at the- hearlngs, even~though it was
aware of the disputes between the parties over the scopc 'of ‘the
proceedings. ANADP chose not to file briefs aftcr ‘the hearing was
complete and it knew of ALY Weissman’s rul;ngs. Therefore,-we
reject any comments that its due proceqs rmghts were violated by
the rulings made at the hearing or the propo ed ALJ decision’s
scope.. . , N R

' our review of the record also convznces us that any
assumpt;ons ‘made by complalnants and’ ANADP as to° ”reasonableness”
issues’ only affected issues of the reasonablencs* of the Credlt,
Reproductlon Rights, ‘and List Rental Tariffs. However, ;n*thexr“”
comments, complainants try to expand the self~defined -~ T o
#peasonableness issues” beyond this. We also reject “these ~
contentions. ''We observe that the proposed decision- follows ‘the"
issues ‘as delineated by complainants in their brief, from - which we
quote:
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. ~rpefendant.is . incviolation of.§:453 0f her ‘il iicls
PU Code:

~n). .. .Defendant Affords Pacific.Bell Directoxy -
_ Unreasonably Preferential Treatment

7B..  Defendant Affords-Complainant.Donnelley
. Inferiox and. Discriminatory Treatment

Resulting in Unreasenable Prejudice and
Disadvantage to. Complainant Donnelley

" Nondiscriminatory Compctitor Access’ to
Utility Services Is: Consistent with -
commission Peolicy , ,

 #Defendant has. failed:to:discharge its: .
obligations under § 451 of the PU Code to
provide adequate, just, and reasonakle
‘subseribexr: information services to. all
.customers. . L S :

#pafendant ‘is in. violation of §:532 .of the .
PU Code. . .. . . o , i

- #rperestrictions of Rule 35 are applicable. tosl
. Pacific Bell Directory. ... =~ ..~ i .

N Detendant is: in-'Violation:of its Tariff:

#B. . Defendant Has.Improperly'Construed Rule 35: .
to Apply. to.Business Subscriber .
Information” (Openang Brief’ of
Complainants. at page 1i.) =

All of the testmmony and evxdence rel;ed upon by the ALT and the
randlngs and conclus;ons made’ by her rase properly from these
1ssues as set forth by complalnants. Any f;ndmngs and conclusions
she made dealang wmth the reasonableness or unreasonableness of any
conduct are cons:stent with her cons:deratzon of these 1ssues.” She
dad not, as contended by'complalnants, rule that- the tariffs were
in and of themselves reasonable. Instead based'on 1ega1
precedent clted 1n th:Le dec1 lon, she dcrerred conslderatlon of
these and othexr issues ramsed by defendant, to the ‘List 0TI, a
proceeding which is also pendxng pcfore ALY Watson. We reject
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complainants’ contention: that:she: has:denied: duo-process rights by
doing so. Teadtt S

We.also find that the-ALJ did: not. decrde,‘;n her proposed
decision, issues fundamental ‘to the List OXX and ‘¢onsolidated
proceedings, also as. claxmed by: complaanants..,She»based ‘her
decisions on facts as they ex;sted at the tzme complaznants nmade
data requests of defendant but noted .that. the.Commission is now
considering whether pollcy and other reasons necess;tate a change
in that reasoning. No: prejudgemcnt affect;ng the - partlcs to this
proceeding, all of which are parties in" ‘the List’ OII, or any other
parties to the L;st OII has occurred. That proceed;ng remains
tabula rasa. “'. ' S o ];f;;'f

Ecually spec;ous isv complalnants' argument'that its
characterization of the issues, in its posthearing Motion to
Require the Designated Administrative Law Judge:to: Issue and File a
Proposed Decision, and, Thercafter for tha Commis sion to Issuc Its
Decision Consistent With Section 311 of the Public .Utilities Code,
are binding on the Commission. Its’ characterization' therein
differed from the. issuesiit:delineated in. its. .post.hearing brief.
Complainants argue that the issues set forth in the motion control
merely because. no party opposed the: motron andthe ALJ, granted the
request to issue the decms;on.; We~ note that 1n her
November 6, 1990 rulzng, she nade- no reference torcomplalnants'
charactcruzatron of the Lsoue,._ . ) ;

‘ We cons;der complaznants' comments under Legal .
Przncmplco, as to thc ccctmon 453 J...succ and the ,tatua oz PBD, to
be reargument, whzch is. to be accorded no we;ght as set forth by
Rule'77.3;: We do w;sh to note that complaxnant*’ relrance on Qaz

cal. 3d 468 . (1979) rs 1mproper. The statement made by the supreme
court in regard to the status of publlc utrl;t;es are lzmzted
solely to employmcnt discrim;natmon situation ‘and do not | o
contravene the ALJ’s fznd;ngs as. to the spec;al status of PBD',W,:
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Those comments also do.mot deal.with:the relation. between a: public
utility-and its wholly .owned subsidiary as. in this proceeding.i= i«
We also consider as reargument complainants’ comments,
under Evidentiary railures, ond ANADP’/s commants, undexr Burden of
Proof, that the ALJT should have found they carried the Section 453
burden of proof of the defendant’s.real and substantial.:adverse .
impact on Donnelley’s ability to compete:fairlyw.. .The lawi clearly:™
requires a detriment to complainants and:an advantage: to PBD: to:be
proven. . Western Aidxlines., Ing.',. 62 CPUC 553, 562 (1964).. “[I)t:.
cannot’ to presumed that a mere- -difference in rates: creates unlawful
prejudice or preference....” - California Portland Cement Company V.
Southern Pacific Company, 42-CRC 92,116 (1939).: -Discrimination, !
prejudice, and preference are questions of fact to'be determined: by
the Commission in light of all. relevant circumstances and.:... .
conditions and to be unlawful must beunjust and undue..: Jd. at
117. We £find the ALJ’s characterization of the paucity of such .
evidence of unjust and undue prejudice in Hillman’s testimony to be
correct. We note that the direct evidence of one witness can be.
sufficient: proof of any fact. ' Pagific Telephone §& Teleaxaph
company, 70. CPUC 121 (1969). It is our duty to’decide whose ' -1 .
testimony to accept. {ilver Beehive Telephone ¢€o.. Ing., 71 CPUC
304, 309 (1970). We accept that of Abercrombie ag relied on. by the
ALT. We also rxeject ANADP’s: assertion that an-antitrust “essential
facilities” burden of proof standard,was:empxoyed«andfnotemtnatxﬂﬁ.
this: issue is also reargument.:. : ... . . . 0 HPREARI
‘-Complainants - alsgo- cite: a.statement in: Exhibit: 7:that PBD:
rece;ves.and.has,access.to,defendant!s.subscrmberﬁ1n£ormatzonhandu.
uses it for the publication and delivery of directories. They
contend it contravenes the ALJ’s recitations that PBD does not make
use of certain information available to it. However, we find this
statement does not refer specifically to yellow pages directories
and we refusc to speculate that it does. We find that this
language from Exhibit 7 does not contravene the ALJ’s proposed
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decision. as: it states that subscriber. information: has: baenic: i~
purchased by «PBD :under the Reproduct;oanzgnts Tariff to.produce . :
white pages. directories. . i wurcioo T D) nEn Gt W

: . Complainants:also contend .that a:statement. from Exhibit .9
is contrary.to:the,ALJﬁs decision.’ In Exhibit 9, the defendant '
described the extent to which subscriber information :acquired:or..:
received by defendant is utilized in PBD’s SMARY Pages:. directories:
#The subscriber information is used...to assign Yellow Pages.-sales.
accounts for advertiscr contact....” - As noted in: the ALJ’s
proposed decxsmon,-the,term«subscrlber~xnrormatlonucovergra,variety
of'customer”information;u In . the. decision, she'noted~that"PBD"use5'

auniqncdrCLHm,uwhich~Lt purchanom £rom-datondnnt,vund:thcn«calln«on
the customers. Credit information was found by the ALJ.mot:to. bel.
used to make sales calls. Therefore, the use of one component of -
subscriber information, as reflected in Exhibit .9, is not

inconsistent -with the findings that.- other components are not: so .-

used-' Lo o . oot RARE "‘.‘ N T A N L
. In addition teo making the due process and burden:of proof
arguments. previously addressed, ANADP alleges that the witness ‘for:
the 'defendant was incompetent to testify on many of the issues .
since he: was an employee of defendant, and not PBD,-andvallcgedlyf
lacked necessary knowledge of ‘the directory publishing business.’
ANADP: asserts, therefore, that we must reject any findings: of fact,
discussion, or conclusions of law based-on evidence .contrary: to ...
complainants’ witness on: the issues of. conduct and requirements of
independent directory publishers: and. factors:. such as.the: timely . -
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delivery of ‘complete and .accurate :listing information. @ No
new proposed findings -and conclusions from complainants” ‘testimony:
are offered, as required by Rule 77.4. . Complainants” counsel’s:
cross -examination of Abercrombie belies ANADP/s contentions. As -
ascertained by counsel,’ since 1985, all defendant’s listing ' -
information, including the List Rental ‘and Reproductions Rights. -~
Tariffs, were under Abercrombie’s management when he.tookrover = -
defendant’s. information resources product district. . (RT at -198~""
199.) 7 Since the December 12, 1986 agreement between PBD: and ™
defendant, Abercrombie had the responsibility of ‘liaison for PBD -
and worked closely with them for 4 to 5 years and was responsible
for the provision of listings to other directory publishers. (RT
at 200.) In addition,:his.sole-special assignment from=~ ~=7:: 7
January 1, 1989 to hearing was dealing with this complainant
proceeding.’ (RT at 198.) We find'him”a'qualified“'credib&ef“and%
competent witness and reject ANADP’s request his testlmony e
afforded no weight on the issues delineated. - L

- ANADP -argues that-a double standard was employed'ln the
proposed decision, when it stated-that defendant could -not: '~
unilaterallyvalter”its'Credit:Tariﬁfutofprovide“informationﬂto4-
complainants and then cited with approval a course of defendant”s
conduct in which the March, 1988 modifications to the Reproduction
Rights- Tariff were. developmental, though not so stated: Ln"the S

-~ v e
\

cariff.. VAV . ARV oo Lo s R VA s LN A ATAR

As noted by Abercrombie in his testimony, the Commission:
staff was aware of the developmental: status ‘of the tariff and the
fact customers would 'be given an explanation when- they-~called to.o:
place orders under the ‘tariff. (RT at 204=207.) I"A.review of the
tariff’s language - -discloses that it provides for just: such a-
developmental' phase.- Both the simple sort listings ‘and complex~~
listings are characterized as “provided, at the publisher‘’s option,
on paper or on magnetic tape, whexe the Utility has the capability
of doing so.” Schedule Cal PUC No. 5 at 5.7.4 A. (Emphasis
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added.) -Also,;-the tariff states: “Base files will contain the -
most: recent listings: available - in. the Utility Directory-Assistance:
data base.”.. Id. at: 5.7.4B.13. Thus, the tariff’s language :- -,
reflec¢ts. the understanding of staff as to the. developmental- status
of some of -its listings options. .We see a valid distinction.:- .-
between altexring a tariff to add or delete provisions, without
Commission staff’s knowledge and concurrence,  and. defendant’s: . - =
conduct in tariffing a service that was.still. developmental- with -
the knowledge of staff -and references to that. status :in..the: tariff.
We do not find that a double.standard has.been employed. in the .
analysis of the Credit versus the Reproduction Rights, Tariffs..

- DRA,. in its comments, merely stated that it was..in. basic
agreement with the proposed decision, .particularly as. to the unique
relationship between PBD and defendant and the finding that PBD-is,
in effect, a-different department in one business. enterprise;of -
defendantu... . o o e e o n T R T SRRt

Defendant’s comments agxeed with. the-propesed decision
and: the analysis underxlying it. Defendant stated the: proposed
decision reflects. a thorxough understanding of. the technical, .o =
testimony, correctly perceives complainants’ lack .of probkative.. .
evidence and reflects.-substantial independent research .and:.analysis
by the ALJ which aptly. xesponds..to complainants’ claima. - Defondant
then suggested nonsubstantive:changes.to.the proposed ‘decision. - ..
Those which we have found to be truly nonsubstantive have been - -
made@e. | ouT oo niea s ) L e T T A

Complainants’ . reply comments generally reargue. theixr : . :
comments and -those:. of: ANADP -and, make‘new-allegations as.tothe ..
evidentiary record, rather than merely identifying. L e,

misrepresentations of law, .fact or -condition- of: the-recerd in- the, -
comments. of (the other parties as.required by Ruleu77,5.M4Fo:pthlsn,
reason we will not discuss them further. - . - - .
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- - Defendant’s:reply comments assert complainants had: -
misrepresented  the record. which: showed:that.the ALJ. had:properly -
scoped the decision and-had not decided issues- outside: its.scope: !
had properly assessed. the complainants’s: testimony-on alleged
competitive injury to complainants; and had not denied ANADP/s ox
complainants’ due process rights. . The reply comments contend. . . -
complainants misrepresent Gay lLaw Students Ass‘n., as’ welhave s0
found. Defendant also: analyzes: several: findings complainants and -
ANADP contend-are outside:the:record or scope of the hearing and .
cite . to the transeript of the proceedings to- disclose that these.
assertions are incorrect:and misrepresent the record.. :We:concur: -
with defendant'smasseﬁsment%otfcomplainants'ucommentSWtO“strikefx:T
f;nd;ngs of ' the ALJ. . ~r. ' S S A S

No.:parties other: than complainant,-and derendant,rzled
reply comments. ~ v L Ll eSS T Lt i el L
Emnﬂingﬁ_gm;xggg S R I R Y U IO S LN ERT PR 1o S S LU

1. . Complainant:TheReuben: H.-Donnelley" Corporation (R: H.""

Donnelley)nzsaauDelaware.corporat;on,»all~of the: gtock of which™isw
owned by The Dun & Bradstreet.Corporation. ' R. H.:Donnelley,- " - "7
through its Donnelley: Directory:division’ (Donnelley-Directory), -~
acts as 'sales agent for the.yellow pages directories of various
telephone. companies outside California. It alsopublishes/yellow:.
pages- directories of its:own in-competition with local:telephone .
company: directories. Donnelley, a subsidiary: of R.: H.-Donnelley, '
publishes and manages approximately 18 independent yellow.pages '
telephone directories serving.approximately 200 communities.in
southern Californmia.. R. H.:Donnelley, through another division;.. «
provides a“telephonic classified directory: sexrvice, called Theu r ..
Talk;ng Yellow Pages. I

“Complainant . D&B-IR is an unincorporated’ division of Dun &
Bradstreet, Inc.,"a Delaware' corporation which:is,-initurn,:a
uub51d1aryrorurherDunA&uBradstreetHCOrporatlon.mAD&B-IR~maxntainswa
commercial database-ofover loomillion records. torsupport therw wxo
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mailing and telemarketing list business of: its affiliate; Dun’s
Marketing Services, Inc.,.and:the commercialccredit: information::
business of its parent, Dun &.Bradstreet, Inc... . :limi=mon o o
3. .Defendant, Pacific Bell, is:a California-local: exchange..:
company. ..PBD is the: successor.to:defendant’s directory publ;shmng,
division and. is-a wholly owned:subsidiary of defendant. . .~u7i. . ~mes
4., On.January 2,7 1986, .Donnelley made its-first letter -uu
request for business subscriber information from defendant. :
Donnelley recuested the terms.and.conditions upon which-the:: - .
following information would be made:available: current subscriber:
names, addresses, telephone: numbers, business classification,::
primary business listing, billing authority, customer.contact:
identification, credit information, directory distribution . -
information and: service and-equipment . (including. related.,
associated and foreign telephone numbers) as well as.update.service
reflecting service order activity affecting directory.: Donnelloy. "
requested that .such service.order activity updates. include, .new
connects, disconnects, changes. in- name, address,.telephone numbers,
primary business . classification and billing-authority at 'a minimum.
This request  dealt only. . with printed directories.’ SN
5. On March 4, 1986, more information was: requested. by
Donnelley for purposes of a telephonic. business classified -:.
directory service.  Weekly updates were-requested. Therinformation
was requested.in. a computer-readable media, magnetic:tape,. iff-: ...
available.. e ' N S S e L
. 6.. Defendant responded by £urnmshxng copies:of . its tarlrzs,
which provided only paper: lists for . purposes. of. publishing printed-:
directories and forbade release of much of the information .. - rrur
recquested. A S L
7. ~The List: Rental Tariff was submltted by de:endant on
February. 13, 1986, and approved: on May 7,:1986.. The.Llist Rental.
Tariff-allows the sale . of published.subscriber information,. . ,
excluding residential listings, in sorted form-on magnetic: tape or:
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other computer printout to companies. who ‘wish to*conduct:market
research, data base reconciliation, and direct mail or .~:.. oo
telemarketing campaigns. Customex specific information: on . . .
nonpublished customers and published customers: requesting .exclusion
isc not: included. Only one-time use is permitted and defendant has
the right to review and approve the purpose and use:of the. list -
information.  This tariff was: established to. - operate from data
bases created by defendant. - ... oL T N A L
ST 8. The List’ Service Tariff, under Section 5.7.6 of ‘Schedule:
Cal PUC No.. AS, does include residential listings. ~It;will append.
telephone numbers of customers listed in the alphabetical'section
of defendant’s white pages directories to:a list of names and . '
addresses furnished by the customer. "It may be used solely for .
telephone ‘calling purposes of the purchasing customer -and. cannot be
rQSOld- : . , , P -, ., e : L
9. The Reproduction Rights TariffnhasuexistedrsinceA1976ﬁand
permits reproduction . .of names, addresses and telephone numbers. of -
customers: contained in .the defendant’s telephone directories, by .
publishers engaged in the business of publishing a general .
directory, printed on paper, for public use and distribution only.
The subscriber information comes: from defendant’s Directory -
Assistance System. At theitime'oznéompxainants!»intormation;
requests, subscriber information was furnished 10 days.:following .
the' publication date of each monthly directory assistance
directory.: However, in some areas, such updates were made only .~
‘semi-monthly. - It presently excludes use for electronic publishing
and talking yellow pages. Originally it provided no update~ .. <
service. 'The Reproduction Rights Tariff does mot permit licensing
of names, addresses, telephone numbers, art work, headings. and. -
other 'materials .contained in defendant’s classifiecd yellow page '
directories and directory sections or other customers listed in .
defendant’s directories. Listings licensed under this tariff-. .
cannot be compiled inte lists for tho purposes of selling, renting,
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or otherwise provmdzng coples.of lzst;ngs to any-othexr persen or::
corporation. - ‘o : G IR EIE L L me

10. - The Credit: Tarzft prevents a telephone utxlzty from.-
releasing customer credit information or other'customer-billing and
calling data, with minor -exceptions. - One such -exception permits -
release of information to- a “Bell Company.” R T I N

Ll. On: October 5,.1987, D&B=-IR made its first request for
defendant’s subscriber information. D&B-IR stated that: Dun’/s
Marketing Services, Inc. 'uses the information gathered by D&B~IR to
compile and purvey, in hard copy and on-line, mailing:.and . . '
telemarketing lists and.-information to its: customers. .Dun-&. '
Bradstreet, Inc. would use:the information primarily to-.compile and
purvey information relevant to the granting of commercial .credit.. -
and insurance, and to provide-such . information: in hard copy, .on- -
line and over the telephone. D&B~IR regquested the terms and .- . - .-
conditions . upon which information would' be made.available. It was
particularly interested in the following. for current subscribers .-
and billing:=  names, addresses, telephone numbers, business ., .. -
classification, primary business listing, billing- authority,
customer: contact identification, and associated telephone numbers.:
It also required continuous. updates thereto.. LR

12.  In-its response  of November 23, 1987, defendant:referred:
D&B=IR €0 .its List Rental .and Reproduction Rights Tariffs, .and. ..
opined the List Rental Tariff was most appropriate. --Defendant- then
stated that “The information provided under this tariff may-.not. - .
lawfully be resold or compiled into:publication for distribution teo
third parties.”. oo ool e S A A T O ST Y

.13.. . D&B-IR responded by letter of December -16.,. 1987 and .
stated that it believed its request fell.under,defendant's_Lxst
Rental Tariff for the purposes . of data base reconciliation -and.. - ..
defendant’s List Upgrade Serviee.  D&B-IR .stated that -subscriber -
information would be used specifically to: ... o e e

"Ly, . Verify./ correct business name construction -
and spelling.
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. "2) Verify:/ -coxrect ./ add physical. business:c:.
address (as compared to mailing address)
including ‘street number; directional, ”

street name, <¢ity and zip.code. . ..o

“Verify 7/ correct / add’ bus;ne ss ‘telephone ”
number. P

Perlodlcally ensure that the above  “' "
mentioned- data elements remain. accurate. -

Code those records in our file were [smc]
- the businesses listed. appear to no longer
be 1n busxness. , i

Idcntmfy businesses, as-a starting po;nt o
. for additional Dun & Bradstreet
' '1nvest1gatlon, as new busmne ses are
. established.” . - . o o

‘145" pefendant responded on January 18, 1988 by turnmshmng
tape output spec;f;cat;ons and ‘data descriptions for' Aes Lxst
Rental Tariff. The letter then’ stated that information ‘on -
businesses that are not contained in D&B=-IR’s current databases, ‘or
that are newly established, may only be usod ror purposos agreod to
in advance ‘and in’ wrmtlng’by ‘Pacific Bell.'" R ’

15. 'On February 16, 1988, ‘@efendant filed Advmce Letter‘15348
to revise its’ ‘Reproduction’ Rights Tariff to provide- ‘pusiness’
subscriber listings on magnotic topo, in sorted Iorm, and to
1nclude, ult;mately, new connect 'disconnect, ‘and’ change order
activity. Users were given the choice to receive lzstxngs for
busxnessep or‘resxdences separately ‘and” by spec;:xc communxty‘or
telephone prorxx. Monthly updatcs were ‘offered. oA March’ ‘28,

1988, defendant's revns;ons to lts Reproductlon nghts Tarzft'were”
effectmve. e e : I

16-° The magnet;c tape update service remained developmental
for approxxmatcly one’ year in order to add additional’listings and‘
captions. Within three’ montho of the tariff revision’s fmlmng,
detendant made a teat tapc avamlablo to complaznant

o . S o LT W e
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17. Donnelley ‘never. ordered subscriber 1nrormat1on~to*
directory related purposes from defendant under the revzsed
Reproduction Rxghts or L;st Rental Tariffs. -

18. On June 21, 1988, complainants filed their. original
complaint in this proceedzng. coern

19. On December .30, 1988, the defendant’s new proposed
revisions to the Reproduction Rights and Credit Tariffs were
submitted to the Commission’s staff for preliminary review as
Proposal No: 88120. "Proposal No. 88120 provmded for both daily and
weekly update service for business listing information and release
of customer nane, address, telephone number and-z;p code, billing
name and address of bus;neec aubscrmberc, SIC codes and defendant’s
classified list headings. The revisions permitted .electronic and
talking yellow pages applications. . Market pricing was. proposed.

20. Complainants were furnished a copy .of Proposal. No. .88120.
Proposal No.. 88120 was pendmng at the time, or hearing of thes .
complaint. . . e e

| 21: In March 1989 defendant agreed orally to g;ve
complainants foreign exchange and remote call forwardlng,lxh“.
indicatoxs. At the time of hearing, defendant wag working on
additional ,.l%s_;tmgs md.. ¢apt=f°n;1l_s»1=_xngsr-, -.mclpélng,;seguencens .°f_:;
captions; . |

22..

1989. . . ... . e T
., 3., On Maj l, 1989,,defendant added to lts update serv;ce
undcr the Reproductxon Rights Tar;rf thc spec;f;c 1dent;£;cation oz
new connects and d;sconnects.ﬂ Formerly, the update 1nd;cated only
add or delete, which could also include other typos of chnngec.‘”,,
24. On. July 17, 1989, defendant filed A.89-07-030,.its .

appllcatzon for authority to adopt. a tar;ff for a Buszness
Directory File to offer to third partles.buszness subscrzbers’
information allegodly not presently available. . The Busmness L
Directory File was to complemcnt the List Rental and Reproductzon
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Rights Tariffs: for:use by’ companies:which offexr products:
compet;t;ve with: defendant’/s. .0 oo T o n Toenein

‘The application provided for:daily change:order (activity.
on business-subscribers. with certain detailed listing and. customer:
account~level information:obtained: by defendant .as a result: of -
sexvice order activity on business listings. ' The information: . . -
included billing telephone number, billing name and address, -
service. order number, service address, and transmittal codes which.
identify new connects, disconnects, service location changes and
supersedures. The information is generated by a COBOL program and.
was to be provided initially on magnetic tape. Market value -
pricing was proposed, with Commission monitoring and reevaluation
of the new offering in future rate cases. The proposed Schedule -
Cal. PUC Al2.2 'was annexed to the applicatioen. - = oy ‘

In A.89-07~030, defendant also requested a modz:;cation ’
of the Credit Tariff to permit the release of the customer -account
information contained in the proposed Business Directory File
tariff. Defondant asked to add to ‘the Credit Tariff’s Section d,.
excepting from the non-release restrictions a Bell Company and Bell
Operating Company, an exemption when “the requester is licensing
the information pursuant to Schedule Cal. PUC No. Al2.2.”.. This -
application is still ponding as A.89~07-030 and has been
consolidated with the List OIX.. .If -approved, the: application.would
provide complainants with almost all of the infeormation ~they seek .
in this complaint procecding, except PBD’s. proprietary CLHs. S

25.. On July 25, 1989, Donnelley~moved to-dismiss .defendant’s
application on various grounds. - : B

26."" In:D.89~10~031,  on Phase. Il of I1.87-11-033;, we found: that
Yellow Pages.- directory services revenues should be subject to 2
revanue: sharing mechanism. .:Thus, the revenues .and.costs from
yellow pages continue to be part of the rate-setting process for :-
telephone utilities, as permitted by PU Code§ 728.2. ...

-
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27. As a . result of this complaint.proceeding, the:defendant’s
tariff proposal and application, the limited rehearing.of .: .. . ..z
D.89~03~051, and the decisions: made. in ‘Phase II-0f X1.87~11=033, the
Commission decided to :commence ‘a generic: proceeding on policy.and::
legal issues surrounding yellow: pages. competition and access:to. -
customer ‘list information. . On Januaxy 24, 1990, the Commission. ~ -
issued its Order of Investigation into the matter of competitive.:- .
access to customer. list information, I1.90-01-033 . (List:OII)... .

. 28.. .The List OII consolidated two pending. proceedings:’
A.89-07-030, defendant’s tariff application for the. Business . P
Directory File tariff and a revision-to the Credit Tariff, and: the.
limited rehearing of D.89-03=051 to resolve issues:of:compensation:
to GTEC and Pacific Bell for each’s use of the other’s:proprictary
listing information for purposes of providing- directory.assistance.
The: List OII :remains pending. The. List OII declared. that the
complaint case would “remain: open, with -a final: decision.resexrved
until comments are received in this Investigation” or. “until we.: .-
have made sufficient progress. in this Investigation to address: the-
broader issues raised in C.88-06-~03Ll.7: R D - S PN AR LA

29. .- On March 16, 1990 complalnants £xled in- thxs complazntt
proceeding, a Motion to Require. the Designated ALJ-to. Issue:and -
File a Proposed Decision and, Thercafter, for the Commission to . .
Issue its Deciszion Consistent with Section 311 .0f Public  Utilities.
Code. Alsc on:that date, Donnelley filed a petition: tomodify. the
List 01X and asserted that the decision in this. .complaint.case: .
should ot be deferred pending the. ocutcome:of the List OIX...:

30. The complaint case was transferred to:ALJ Watson.. On -:..
November 6,.1990, a xruling of ALJ Watson granted the motion filed
by complainants in C.88=06-~031 and the portion of Donnelley’s.. . .
petition for modification of the List OII xequestxng,the Assuance. -
of ‘a decision in C.88«06=03L. : -~ rvia o LTI el WD e

31. PBD began operations-as: defendant's directory. division. -
In D.87=-12-065 (December 4, 1985), we approved the spinoff of PBD
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as a wholly-owned subsidiary>of defendant,’a regulated entity.: -
Thus; 'PBDis not a Pacific.Telesis subsidiary, like»PacTel .. . o~
Publishing; which pursues publishing. activities-outside the:. .~
traditional publishing: arena.::Our. approval.of the transfer of the.
directory operations was-conditional on:the requirement.that all ..
PBD’s revenues  and-expenses.were to beconsidered- in setting.. . .-
defendant’s rates, with review and audit of all operations.by .
Commission staff. New PBD operations. required prior:staff .
approval. - oo o tlens e e
'32. “Under-a Publishing Agreement .dated December. 12, -1986,. PBD
contracts with defendant. to’ fulfill:defendant’s franchise -~ .-, . <
rosponsibility to publish and.distribute: white pages: telephoner ., v
directories to all of its business and residential:-customers.. PBD-
is responsible for the scheduling, photocomposition,.printing, .. -
binding, hauling, warehousing, and distribution of white: page:
directories, e¢ither in combination with yellow pages directories.or
separately.. PBD'still functions -as a.division of defendant., :
33. As opposed to PBD,. customers must take defendant’s..- .
listing information under tariff. . California is the only.state. - -
that requires listing information to be provided under tariff, . -
rather than by: contracts, and which has constitutional privacy
protections. . o L UTUTANS CLoe s Uil s L ghonesl
34. The January .22, 1986 letter: agreement between,defendant
and PBD, as modified January 15, 1987 ,.-declares. in.paragraph.2:.
that: - “Where Pacific Bell:is providing.the Services, the .~ .
methodology: and procedures f£or determining that appropriate ' . .
expenses are billed to[Pacific Bell)]:Directory:shall -be jpursuant ..
to Pacific Bell’s Inter-Entity Transfer Pricing: Manual.”. - '
Defendant”’s Inter=-Entity Transfer -Pricing Guidelines:declare-in. -
§ 1.0202 that: ~Transfer Pricing applies to only those. :
transactions dealing with non-tariffed goods and services.”. . . ..
35. PBD paid tariffed rates for the services it receives from
defendant, when those servic¢es are, in fact, tariffed. PBD paid
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the tariffed rate under the:Reproduction: Rights:2ariff when-it - .
received listings to produce the white 'pages.: PBD does.not: rent. -
business listings. from defendant under the List.Rental.Tariff for:
any directory publication, distribution,:oxr: canvassing. .However,- -
on one occasion, PBD did.order List Service upgraderunder the.lList:
Service Tariff for the purpose of appending telephone numbers to .-
its lists'  in order to conduct. market: research.. . ... ST e

36. ITtems: covered by defendant and PBD’/s transfer pricing::
agreements include the non-tariffed business subscriber information
available to PBD but not complainants, as well:as services such as
training, motor pool, human resources, billing,-  and:collection. .-
The transfer prices used are the costs of the work, but: defendant .-
does not track the cost to it of providing PBD' with. only subscriber
information. due t£o the way their computer linkage works..: ...c: -

37..7 Due to the' shared internal computer system, defendant
does: taleprocoss business listing information, including some:-. .-
billing and credit information, to PBD on:a daily basis.. . This:. -
business subscriber information is charged under.the transfer:
pricing . agreement, aleng with other bundled services,:since n¢ ...
carltd exlsts to cover dt. o o o o T O NI

38. .-If Proposal No. 88120 (Proposal),  containing revisions:to
the Reproduction Rights and Credit Tariffs, went into effect, PBD--
would ‘purchase-all its. newly offered business subscriber;
information at these tariffed rates rather than.continue to obtain.
it under transfer pricing agreements. :.Daily: update - information: . .-
would be available to all licenseces undexr the Proposal. which would.
also permit- electronic. directories to utilize tariffed  information.
© It would provide more timely access to business listing: - ' ... ..
information, on both a daily or weekly basis, provide business . -
billing name, address, and telephone information and :include;
defendant /s 'CLHs, and SIC.codes ‘as. options available. te -licensees.:

. iy P . ‘
. ‘ . . T N . v \. oy
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39. - Although this Proposal:was pending.at.the:time of:the
evidentiary- hearlng, it was: never adopted or:withdrawn. by NS
defendant. R L et , . Cl R ERR D ! TSI v LWL L

40.; Contrary to- compluinants'fallegnt;ons, PBD does not have
access to defendant’s Universal Service :Order. (USO) form, because:
no .such ”“form” exists. -The mechanized-Sexvice Order Retrieval and
Distribution (SORD) computer. system processes order information -
obtained-by defendant’s customer service representative-at the-time
of initial.customer contact.. This.information goes through~:, ...
computer terminal devices in defendant’/s-business-offices and.large
computexr facilities throughout-California. The SORD system. handles
the mechanized USO and then distributes it through various:data. .-
systens in support of defendant’s. ordering process. .The -~ :
information is stored on magnetic disc-devices -and then transferred
to defendant’s computerized:Customer Records: Information: System- .
(CRIS) each night to be further processed in billing: and white page
directories once the physical. work*assocaated with - the:order -is
complete. . - R T T O O RS S A LA .

41.-.Portionswof:the.vso,rit:printed;at all, areused for: some
physical work on the.part of .defendant’s installation or: central:
office forces. No “form”-is passed from process.to /process within
the CRIS white pages and billing 'systems:and then passed-on.to PBD
for 'its use... The entirermechanized order. is passed- through: CRIS
sinply ‘for retention 'purposes and much of the: .data is not:used in.-
CRIS processing. e R

. 42. .Once the data.is-in CRIS, the order.is broken”down into
records that are.relevant to:defendant’s various master:file. /. -2
processes. - The data is. contrasted with a master:addressctable to~
further validate address information and ‘as siqnwdirectory and tax .
codes... . . . Lo ' ‘ . T P T RPNt SO

.43, At thiS'point; the listing information'is split.out for:
defendant’s Directory -Assistance System: from which the Reproduction
Rights Tariff operates. ... . 7 el ot Tl e s, e
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44. Listing information is.differont than subscriber .
information. -Information on-the customer-itselfis.subscriber. -
information and is different from how a customer chooses.to'bet . :
listed.or not listed~in. a telephone directory.. The-Credit.Tariff
protects covered. subscriber information. A A B O A

45. The listing: information goes through-a different computer
channel to-.defendant’s white pages system, the white, pages: master.
file or WP=10. In this WP-10 master file, all :listings:are
assigned by billing account numbers, and thereafter,.contain.
whatever other information there-is.. -. ST A

46. All data within-defendant’s. internal computer: system is
keyed to the-billing account telephone number.  The billing-account
telephone number is utilized by defendant and PBD for:. : . o
communications. between- their: integrated computer.systemss. .z i
Everything in the.system:is.linked:to.the billingr-account.:: .
telephone number since it is -an integrated system. . ;

47. - Downstream from the WP-l0.master file'is the WP-60 master
file, which is the computer module that processes the business: . '~
listing activity on a daily:basis to.PBD. The:-WP-60.master file
does contain some account level information, billing name and ' -
address -and.any:of the.revenues pertaining to: advertzs;ng.' This is
the primary feed going.across:to: PBD. .0 . o L ows iy TITL 0

C 48 The business listing information is. alsorsent- through' - -
several. internal paths to accomplish the update functions.of add;,:
change, and delete. ot LD

" 492 The USO which'is processed through.the SORD.system-and
CRIS is notitheronly:-method 'by. which:.relevant. information:is:.added,
changed, ‘or deleted from the system supporting: the directory: . .«
listings and exchange. services.: A variety of other: sources-of: . .
information are utilized. One is the caption data base, which .is-a
CRIS function. If .a business has: one primary listing with.other
departments and numberscunder:its main:listing; .this database ..
permits caption listings o be changed and rearranged:in-an on-line
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system: . It:;is not-dependent: on any USO.form..: Other’internal.CRIS:
processesrupdate: listing information:within' CRIS," such-asycommunity
consolidation and: zip:code changes.: " . oo RPN ST g

50. Only two modern:computer data bases are . used--a. master 7~
address-table and the: caption: data base.  Otherwise,”defendant’s:
records.are Kept on.-a sequential computer system usingsbateh- . .o
processing.” What is available was developed over 20 years ago to
fit exactly how PBD, then a division of defendant; prepares.its
white pages. 'Because this computer system has not been modernized
into a data 'base system, it limits. defendant’s-extraction: . . .. .U
capabilities and: necessitates the: bundl;nq of 1nrormation~w1tn1n
the: system. Coe T e R I R =

© 81. oWithin. CRIS, there is. not'a single comprehensiver

statewide file of listing information. '~ .o o TUnTET

52. PBD did not have broad access to defendant’/s’ standing
computerized information for. residential information. Residential-
listing inforpation is only provided to PBD in connection: with:

scheduled extractions for PBD/s diroctory publications, generally,
on -an.annual basis.: No-access is.granted: PBD to:a data base for .
the purpose of obtaining residential information. Defendant: .. .
actually extracts all the listings for the publication and provides
them to PBD on magnetic tape. The. specificationsﬁﬂor*tnisﬂtapeldOu
not match’the spec:flcatmons of the: tapeS-requested by ' ‘
compla;nant R R A T
- 53..In the normal course of business, delivery-information is
not provided to' PBD. . Defendant’ provides: thedelivery:-information .
on residential subscribers on a’daily basis to: Product:Development:
Corporat;on (PDC) , whmch is the delivery and dzstrmbutzon vendoroof
PRD. .. T T Bt F DL B U B P R I LU T S TR
54. - Defendant does not provide Standard Industriali ..z ol
Classification' (SIC): codes to: PBD, but instead develops. them Lrom.:
the CLHs defendant obtains: from business. subscribers:v ' PBD.pays: ;.
defendant’ under- artransfer pricing agreement: for:-obtainingrthe’ ...
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initial .CLH.- Only-the. yellow:pages CLH that is:provided:at the: .
initial customer contact with. defendant’s. service.representative-is
sold to PBD. PBD personnel then personally-contact:each business::
to determine-whether a different CLH is:desired:for: theyellow
pages. PBD’s.-ClLHs are its proprietary information which:cannot be
sold by defendant. Defendant uses its CLHs to develop-its SIC-~: .
codes, which defendant uses internally: for marketing purposes. . . . .

.55.. Defendant also does: not. provide to PBD the.identity-and, :
location . of businesses.under common ownership or. control. -Only:the
billing account telephone number, which ie provided .to:PBD.for - ' -
billing purposes, is given.:  No.other information: is-provided to- .
link accounts under common ownership. The billing account . number. .
does identify accounts that have a.common bill,: but-PBD;does. not
use new connect information for:directory preparation. Instead, -
PBD uses listed. name, address, telephone number,: and the ...
defendant’/s assigned CLH and.calls on:the customer:to. verify -all:
the information.. . - o0 L om0 ann oeae

L, 564 -Service . and: equipment information,. such. as. . custom: call;ng

features, ¢alling:. plans, trunking, Centrex versus-PBX, what-office-
location: is-to install. what: numbers, who.the  installer:should. -
contact, and howWderendantMphysicallyuproqramszautomatijnumber«-‘
assignment are not furnished:PBD. . - S e S RN

57. The yellow pages customer receives one. b;ll :rom both
defendant and PBD. Credit information, including blllzngsaccountg:
telephone number, is properly made;availaple: to. PBD-by defendant as
a result of defendant. performing.billing and collection services-: -
for PBD. . This is permitted by the terms of the Credit Tariff .
exXCePtionS... -~ . L L wous L L R mn oy

58. Credit information is not used by PBD to produce white:oxr
yellow pages directories.. - It:is only: available to-a-limited.:
customer service group of PBD-and is not available:to PBD/s: yellow
pages.sales force.. Billing name and address. are available to:a .-
small group. of employees- in. PBD’/s . customer. service department.so- -
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they.can deal with-customer. inquiries. :-Customers.do:xoutinely call
PBD to obtain information. -Although~de£endant'wixl"takefinquiries”
from PBD’s customers about their bills, if the customers: have:other
questions, - they are handed off to PBD.:. SRR ERC TS _

. 59.:.  The credit: information is-used by PBD to. handleﬂbilling
and collection account:inquiries from its:customers.’ 'PBD.works the
collection. aspect of its delinquent accounts turned over:by:: .~ ...~
defendant.  The information: is not used for sales raegeneration or:
testing:the customer’s creditworthiness to obtain classified:  : ...~
advertising. . Instead; PBD normally runs its credit checks through
TRW rather than using defendant’s credit information to:check . out .-
new directory advertisers.  Thus,. PBD recoives no-advantagoe: from:.
the availability of the information. .. -~ o oor Luonan

60. .The information which is essential to publlcatlonnof
vellow: pages is information which any.publm,herxcankget‘through.u
routine sales contact. When PBD does: its: annual yellow pages sales
canvassing, it contacts’ every‘customer, whether it has advertised:
in the:yellow pages oxr. not. - e : ENEART o

- 61.. Much of the subscriber information: avazlable €0 PBD:is
completely irrelevant to a’competing directory publisher.. The top
three publishers in California, including Transwestern, have:used -
defendant’/s: white pages listings to identify. directory-,aleS"'
prospacts and' to produce directories. : Complainants:did not.
demonstrate they cannot also feasibly: do £o. P

62.7  Complainants. have not made full use ¢f the information
available to them. Donnelley only has received residential:
listings.from defendant’s alphabetical residence directories and
did not use these in publishing its yellow pages directories.:B. At -
the time of the hearing, Donnelley had yet to place an ordexr for
the magnetic tape product that defendant had offered: under the -
revised Reproduction Rights Tariff. Y

63.  Donnelley Directory: did not .get any information from
defendant for years .in- order to:.produce its yellow pages. Instead,
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the. information was gathered by its sales force.as best. it could. >
Donnelley used mostly published products that' are:”in the:street”:
as public: information. ' . o v Lo i ivenaine st v
64. Donnelley closes its directory sales: about: 127 weeks.:
before publication, but could update ;nformatxonudurzng.thatagap
period...Donnelley does.tell its  customers to:motify it if.the:
customers make changes in: their PBD yellow pages: listing....."
Donnelley could call on all businesses disclosed in white. pages .
listings, although this would increase its operating expenses.. . .
.. 65. 'The Reproduction Rights Tariff updates disclosed:a’ change
had been made in a listing. The add record usually showed:new
connects, the delete reference usually showed disconnects. and. the -
change record normally recorded zip code changes.: Although no-
reason is indicated for. the: change, most. data processors: for..
independent publishers are: able, by creating . logic, to take:the . -
information and develop: computer programs to analyze it and
identify the nature of the:change. . Complainants failed to:show. why
such an approach is not feasible for their directories.and uses.
66. ' No dollar figures were: produced to. support thevalleged
negative impact on Donnelley of the -alleged: lack . of. competitive -
opportunities. Complainants have not proven competitive. . .- -
disadvantage to them due to the lack of subscriber. information. . -
67. - PBD does not use information available to.it to compete:
with complainants. Complainants.did not. prove a.competitive::. <.
advantage £o' PBD based -on mere avamlabllzty‘ot the information due
to internal computer linkages.. -~ .. ‘- N S R B e P
. 68.  The antiquated computex: system which: supports PBD is not.
flexible: enough to also support the varying needs of . all, v .o oo
independent publishers. The data: content: provided: to!PBD: in: this -
structural format has: been relatively the same.-for.the last: 20: ...
years. S PR DO S SRR
69. The outmoded: technology ‘A5 extremely: difficult:to..
program. Onlyvl%mof‘defendantfs,current>programmer55know.autocodeu




C.88~06-031 ALJ/ANN/xmn *

programming:and . only .a handful: are.-even:conversant withrautocoding
in- thesimulation mode:in order: to work the necessary extraction::
logic to. modify the«SYystem.. . .. . oo s Ln o muin mLee

..070.0 To accommodate the:meeds of allindependent -directory. .
publishers,: defendant emphasized. development: of. .an .internal . -
computer system which utilizes relational' data -base technology and
current programming capability in .order to further. process lzstlng
information, -instead of modifying the older computer system.: .

71. Independent publishers often scope their directories. . -
differently than those of telephone companies, for: selected.
communities and markets based on their own independent market
analysis. Defendant’s newer computer. system accommodates this - .
difference. and contains flexible selection capabilities for .-
selected geographic communities not conforming to ‘the: way defendant
extracts its telephone  books.. . ST e o

.72 Independent -publishers: do not print directories on the -
same schedule . utilized by defendant. Therefore, flexibility had to
be developed to: accommodate .requests of different publishers
throughout the yoar to obtain. timely and accurate listing:: .
information rathexr than tying the publishers: to' the timing. and:
limitations. of the existing .CRIS white:pages. R :

73 ... Based on Rule 35 restrictions, a‘business -decision was
made, in conjunction with marketing data,: not to modify: the
Reproduction Rights Tariff to give publishexs all PBD received.: -
Defendant decided te develop the product demanded, which was: a:.
smaller:.subset' of information, available. on either -a weekly or.. -
biweekly DasSLS.. ' .o o s L et

74..- - Offering ‘business: and residence lxstmngslseparatexy
required a new. .system:-because the Reproductzon.R;gnts_rarxfﬂu1shaw:
reprint of defendant’s: Directory Assistance System (DAS).-..-DAS: does
not- indicate whether a listing-is. business .or residential. .- Only. .-
the internal, integrated system. to which PBD and:.defendant.were :: -
linked marked: listings: R . (residential) , B (business) v.0r: & . o rririz
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(governmental)... This: system, however,: also contained:ther. s
confidential Rule: 35 information... Undex: CRIS, information need not
be screened out of the computer system before being provided to
PBD.. However, for independent publishers., defendant must further
process CRIS  information to:eliminate what it is prevented: from. -
publishing by the Credit Taxriff.. -~ . ..o 0 wonotion ot o

75. Complainants’ request was the first: request defendant-had
had for other than printed directories.  The second: demand .occurred
almost one year: after complainante’.: - e .

76. - Since defendant had:mo product available to match:-
complainants’ specifications,: it conducted market research and .
developed a business case. .Then, funding. and approval to go..:/. .
forward was obtained, so .a product could be developed.: A proposal
and: advice  letter were then prepared.  Defendant developed the M -
and P and the billing and technical capability to provide it.: The:
revisions to the Reproduction Rights: Tariff were filed and approved
by this Commission, resulting in the March 28, 1988 changes.:

77.- We. f£ind the development: of the"neW“tariffs:and"computer”w
data bases a reasonable and. prudent response to complalnants'
demands. for AinfOrmATLON.. -« . .oor ot s s T n el

78. Donnelley publishes. 18 directories in five southern ..
California counties. . Donnelley Directory, an affiliated company,
acts as both an independent. publisher and :agent for: regional.phone
companies outside Califormia. ..When Donnelley Directory acts as.an.
agent. of .a regional phone: company outside -California:to publish a::
yellow pages. directory, those other companies give it access-teo .
service order information ¢of business name, address, other -
location, telephone number, heading or classification,. can-be-
reached number, other associated: phone numbers, credit.status, and:
other. special- information dependent on the account’s status. -~ -
.However, no.other competitors receive such data. . Complainants do:-
not act:ac defendant’s agent and need the information forr internal:
business purposes.. Such internal business uses: are the.basis upon:
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which the- Bell Company. and.othex. Credit Tariff exemptions rest.
Defendant. properly refused the-information  on: this basis.. . &= .

. 79.. When' imposing:-the-Credit Tariff, the -Commission required
the establishment of uniform rules on.unlisted telephone numbers,.
corresponding. namas and addresses and releasc of subscriber: credit.
information and calling records, ”“because .the lack of uniformity - -
and detail in telephone company tariff rules led to public :
misconception and dissatisfaction. concerning the degree: of: privacy:
accorded this subscriber information.”.. : IR . '

80. Under the terms of the Credit. Tariff,. .a Bell Company and:
Bell Operating Company can have access to c¢redit information and:--
calling- records for internal business purposes.. . ... .0 ..

- 81.. When the exception.to. the Credit Tariff’s non-release .
provisions to add a Bell Operating -Company was adopted, there:was:
no discussion of any need to remove the term “Bell -Company” ‘due to.
the insertion of the new term “Bell Operating: Company.” ' The:
Commission clearly had the entire language of the.amended .
Section E(l) before it'and could have. removed the reference to Bell
Company had . it been deemed -superfluous. . However, the: term Bell
Company: was. retained. . PBD,  as it operates presently, is:a Bell:
Company subject to.the exception.. . D P LR S

.82. .. Defendant has done.all it could properly do under. this
commission’s: present regulatory c¢onstraints in order to accommodate
complainants’ subscriber information requests. .- .. .. co. L0 ol

83. :When tariffs do exist for information furnished to PBD,
PBD -does pay the tariffed price. Nontariffed subscriber .. .-~~~
information used by PBD is paid for under: transfer pricing .
agreements consistent with this: Commission’s. policies.. . :
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84.. When the: Credit Tariff was promulgatad: prior to’the
break up of.the Bell systenm, no-competitive usage’ of subscriber: =
information was made by independent directory. publishers: nor did
electronic or taking yellow: pages:-applications exist.: ' Because of'~
complainants’. increasing demands on .defendant and-defendant’s: U
constraints due to its tariffs-as' approved by this- Commission;, the:
Commission opened the List O0II. ' Its purpose is: to determine
whether changes in the competitive marketplace, with altered - =
demands on usc of information, necessitate revisions: in thig: .. -
Commission’s present policies. =~ Do e e
conclusions OF TAW ~. . 7 v TD ono a s

1. Complainants. did not carry their burden' of proof: that the
differences which existed between. Donnelléy“and"PBD'v“accoss'to
information had a real and substantial -adverse’ impact on their -
ability 'to-.compete fairly. o a0 oLl Lot oo el Lo

2. "Mere-availability of defendant’/s subscriber information’
to PBD, due:to the computer linkages, without its use'is not
sufficient to find defendant acted .improperly.. co

3. -‘Complainants:-have not demonstrated why: they cannot '~
feasibly use data programming: logic to-extract the information
demanded from what is presently available to them.’ R

4. Under the terms of Rule 35 tariffs, a Bell Company may
have -access to credit: 1n£ormatmon.and.callxng records: not available
to outside parties. .. .- T RO ST I

LB Legals processwshall not.be.requlred-where credit -
information is furnished to’other company employees for business.
purposes or.upon the:request :of "othex Bell.Companies in other: .’
states or independent telephone:companies: within: California~for the
same purpose.

6. The constitutional right to privacy exists where there is
a reasonable expectation that certain personal information would
remain confidential and used only for business purposes of the
entity retaining the records. Toll records and credit information
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fall within the.purview of such personal:information‘entitled: to:"
constitutional privacy protection..n <wmoi. T LT L0 S0 TDUTIANGT

7. One’s name and address, as the ‘subscriber to’an.unlisted:
telephone, is also information:which. one may legitimately seek to
keep prlvate.‘. T TR R L R P S W R G ST R T i

RS © All telephone. companies were ordered. to adopt 'the’ tariff:

rules on cred;t information that Commission: itself set forth in’
Append;_ces A and Bl D.OZ860 .~ . LT el T e e T D T

9. These rules were declared just and reasonable by the
Commission.  Any future rules' or: practices ofrtelephone‘companmesw~
differing from the Commission mandated rules were:declared>to-be:
unjust and:unreasonable. Tl TLLTIE T T L

10.. - Defendant’s’ Credit Tariff: does not deviate from the -
commission mandated rules: and is: therefore presontly just'and Lo
PEASONADLE. - . . el learioeloo ol anoso g o Tal ol :

- 11. ~Defendant’s adherence to - the Credit Tariff’/s provisions
was:-both justified and required by law.. .t "..ouoorar vmiienl UIL LT
12 The Credit Tariff declares ‘that: YA’ customer’s crodit:’
information''is"“the information contained in the’customer’s utility
account: record; . including. but:-not limited to:r: .account established-

date,  “can~be-recached” number, name:of ‘employer, employer’s’
address, customer’s social security. and/ox driver’s. license:number,
billing- name, location of: previous: service.” Such> information: '
cannot be released.to-the general public. = lomIDoLUT DT
©.13« -The exceptions. to.non-release are: “(l) The.procedure
set forth above does:not apply where the regquester:isva:collection
agency working for the utility on the:customer’/s account or 'is an:”
independent: telephone company, other .common: carrier/interexchange.
carrier,. Bell Operating Company,: or: Bell Company.”: The'intent:. <
behind the exception is for internal:business uses.. v Wt Lo
14. Tariffs.should be given.a fair and reasonable .ol ..
construction.and not a strained or unnatural one.. ‘All.of.the . ."
pertinent provisions of a tariff should be considered together..oIf
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the, language- of:a tariff is unambiguous, there is. no.room for.
construction and the provision must:be:-applied.in: accordance:with::.
the: literal. meaning -of.the words.used. .. ... v stoss L7
+ 15. The Credit Tariff’s Section.a(l) definition of credit

information refers to a “customer”, a term not modified by the .
adjective. “residential”, Noxr is-the Commission’s term ”subscriber”
so modified. . A customer.or subscriber. may be -of:any-class - .
entertained by the telephone utility--residential, business, or -
governmental. - The plain meaning,of this language.is that
Section--a(l) is.applicable to-all: customers or.subscribers,. -
ineluding: business. .. oot tess s e L emet el L

16. References to customers’ social security and-drivers’.
license numbers.do. not narrow: the: Credit Tarxff's‘appllcatxonﬁtc
only natural.persons who are: residential subscribers. .. “o. oo .on

17. The definition of credit information defines a.customer’s
credit information: as “the-information contained- in:the customer’s
utility account record.” The.following reference.to:the. types. of .-

information which. may be found in the utility account record.are
preceded by the words  “including but not:limited to.”: :This:wording
contemplates that other. types of information exist:in:accustomer:or
subscribexr’s. utility account record.  Such information can.include.
business subscriber. information, including service:address and:

distribution information. . The.Credit. Teriff does..apply to-. the.
business subscriber information sought by complainants. o
- .18.. PU.Code Section- 2891 merely-proscribes this Commission’s
conduct. in- regard- to.-any present:-or. future interpretation of:the: ..
Credit Taxiff as it relates to residential: customers or... - ow un..
subscribers. It does not.render. nugatory this Commission’s . power:’
to retain or.reformulate the tariffs as- to. business: or: governmental
subscribers or our ability to:change the Credit-Tariff-in their ..
regard should we find it warranted-and in accord with -
constitutional privacy protections, as in:the pending. List OII:
procecedings. R RIX ST I R T I TRV F e T S R TP
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19.: Defendant’s Credit. Tariff reflects the wording mandated
by this Commission and has been properly applied by defendant to
cover. business subscriber information: tallmng within its ‘
parameters.... - o oo T S T P R

20. Tariffs: duly published and. filed with the Commission, -
including rules published therein, have the force and effect of a
statute and any deviation therefrom: is unlawful:and void, unless
auvthorized by the Comminmion;~vDetendant~intorprctod*its'curront*v'
Credit Tariff properly and acted lawfully in rezusmng to- deviate
from the terms.of its Credit Tariff. - : L

21. By filing for: revisions:to the Credit Tariff in its -
attompts to satisfy complainants’ requests, defendant. has:ifollowed
the correct course. For policy reasons, decisions ' on such -*
modifications should be made in a fully part:cmpatory'proceedzng 'S0
that resulting rule changes will be uniform: foxr all.. . i, .../ w5him.

. 22. The utility enterprise must be viewed as a whole, without
regard to the separate corporate entities. The relationship-to 7
defendant of PBD, as its direct subsidiary, and the consideration
of its revenues in getting defendant’s basic.rates, places it in’a
special-category of regulatory affiliate. The fact thatia party
may have more than half his- business not subject to’Commission:
regulation does not. render.the portion: of his business which is -
subject to regulation immune from the Commission’s propexr:
regulatory supervision.: ' T

-.23..... PU.Code Section 728.2 does presently deprive this:
Commission of jurisdiction to actually regulate commercial .
advertising in yellow: pages:or the classified telephone directories
themselves, but it does not prevent this"Commission: from: e
recognizing: the important interrelationship between PBD and.
defendant that justifies. the special treatment currently afforded -
it. Section:.728.2 also.does not: prevent: this Commission’ fxom - !
reviewing that relationship’'in the List.0Il and making decisions as

e
-
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to--whether change is proper under: today’s. . currert competitive
climate.. ... - O T R T TR PV RIS e PURC ORI IO st A1 S B O
24. The fact that PBD. is: neot.a Bell Operatlng Company.,.- as '
that term is currently used and understood, does not oxclude' it '
from qualifying as'a‘Bell. CQmpany subject to 'the tariff’/s .°=
exceptions. S ‘ RSV 2 S S B S P TN .
-25.. Under cOmmmssxcn dec;s;ons to date, PBD,. as:a wholly owed
subs;diary of defendant, iz 2. darrerent dapartmont in onoﬁbucinosa
enterpm.se..:u_. : o P - R o e I R AR i
26. Defendant has properly treated PBD as a ”Bell Company”
subject. to: the. except;ons to: the nondisclosure requlrements-oz the
Credit Tariff. T S O S P S SRR I ST
27. It.is necessary:to make.an orderly- invest;gat;onAznto the
public.perception regarding the nature of defendant’s subscriber -
information and. its possible: uses:and to ensure its:uniform:
treatment .with the knowledge: of the . subscribing public.'The need
for such safeguards is why defendant’s A.89~07-030, to -modify. its
Credit Tariff and establish.a new. Business Directory File tariff to
satisfy complainants’- demand, was. consolidated with the:List OIX.:!
-28. The Reproduction.Rights and Lizt Rental: Taritfslprohzbit
the usages of. the subscriber. information envisioned by: " T
complainants. Defendant acted- properly'when denynng compla;nants’
recquests on these bases. ol 0 soLrt e PR S S R
29. PU Code Section 453(a) declares that:. ”Novpublicnutility
shall, as to rates,. charges,-services, facilities, or.in' any other
respect, make or grant any preference or advantage:te any .. 27
corporation or.person or.subject any corporation or-person.to. any::
prejudice or-disadvantage.”. ;oo n o e nonwed o v neinnns
30..:A prejudice, .disadvantage,  or: unreasonable difference:.
undexr-Section 453 can-only be:established when comparison is.made
between.situations which: are comparable. - Not all.inequity:of:.
treatment:is entitled to redress under.that statute. ..o =rmiw.. oo
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. 31.. Discrimination by a public utility doesz not mean, merely
and literally, unlike treatment accorded by the utility to those:"
who may wish 'to-do:business with it, but:refers to.partiality in
the treatment of those in.like: circumstances seeking  a: class of -~
service offered to the public in. general. With' respect to.a: . v """
utility’s offer to serve the general public or-a:Ximited portion '
thereof,: as evidenced by its schedules. of rates: and.rules, the.
offer is made, to the extent of the utility’s ability to provide -
the service, to serve impartially any member.of the public who may
qualify under the rules and is willing to pay :the rates. G'The"duty'
o serve impartially is.correlative with the right to: demand and -
receive the service applied for. A

- 327 PBD: and-complainants -are: not: customers.of. the:‘same class
ner.-are. they . in like: ¢circumstances.. ' e i Y

33. Differences. in operating -conditions: may justify ... = ~un
substantial differences in rates;, 'so that no violation of
Section 453.,:0CCUES. .. . P oLl ot 0T et inen e

. 34. ' For preference: or prejudice to-be unlawful under’:Section:
453, the preference or prejudice must’ be unjust or undue.. To be '
undue, the preferencelor~prejudice‘must”be~shownrto-beaafsource of
advantage to the parties or traffic allegedly—favored/and a:
detriment- to:the other parties or traffic.. .. 7. li i oo (Lo

35. The discrimination must-alsobe the proximate cause: of
the:injury which is: the:source of complaint. & -."oumy oo e o

36. The disparity of treatment between PBD: and complainant is
not:undue preference,. disadvantage, .or discrimination wviolative of
Section 453 because PBD and .complainants: are not!.in.a- comparative::
situation. - PBD is not:in. like' circumstances with .complainants
under the present state of the law and this Commission’s policies.

37. . Because the entire system is driven from the billing
account‘telaphone*nﬁhberrwhichwformSwthe'essentialvrink inthe :::...
computer. systems, this difference in operating-conditions: presently

Cn e

o ‘ . . . B e ek - - . ¥
h . R e e . L i e e D mey [ '
) E . v . . . f . R
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justlfles the specnal subset of. computer: feed -information goxng to
PBD. B ST e "". T v e L ‘»“"‘ s ‘<”L."".“'.1f):, e

' 38;'*Defcndan:.correctlyiinterpretad<itswCreditharizt‘ton Gl
prevent the. release. of much of the information requested by .
complainants ‘which we have found can properly-be given: PBD. It ..
also properly refused to release information for uses not presently
pernitted by .its tariffs. -Thiswalso.justiriesnthewdisparatenwl~~”“
treatment. - .. T D e T e ey e L

'39. . Since PBD does not-make use. of..the cred;tr;nformatxon to:
produce: its yellow pages or to qualify the advertisers;:but instead
uses TRW, an outside credit: agency,. it is not a: source.of: advantage
to PBD. B PRI S PR VN IRY oo L TH SR YOS I R R b

taodu;cOmplainantswhave;not'carried|theirwburden;offproo£:that
the alleged discrimination is the: proximate cause. of. their alleged-
competitive injury. Complainants could have used:data’ processing
and sales calls to obtain much of the information: they:need to: i
produce their directories. The fact that it may. be.easiexr to. ~.."
obtain the information: direct from defendant: does: not rise to.the
level of an.illegal competitive advantage €0 PBD. »wov o ov s

4X. - No violation of.PU“Code § 453 -has occurred. o

42. ©PU Code § 451 requires: thatz ”Every*publxc.utzlxty-shall
furnish and maintain such .adequate,: efficient, just, and reasonable
service, instrumentalities,: equipment, :and facilities...as are
necessary to promote the safety, health.,. -comfort, and convenience.:
of its patrons,. -employees,. and the.public.” - SRR LS

43. : Under- § 451, discrimination: per. se-is not- forb;ddenp.only
undue- or -unreasonable: discrimination:is not allowed..z . ool

44. - In refusing: to provide -complainants-the: information as’ ..
recquested, defendant ‘has followed: the dictates of its present - ...
tariffs. The Reproduction: Rights Tariff - does not permit-use of
subscriber information for electronic-and talking yellow. pages.. .. .
purposes: as. requested by Donnelley.. Nor does. the List:Rental::.
Tariff permit the uses envisioned by D&B-IR. The Credit Tariff
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bars-the release of most.of thevinformation requested, ‘even 'for
printed directories. T
45. 1 1f tariffs are cleayr 'and unambiguous,; different

requirements may not.be inserted in ‘the tariffs, even:though a .~ "~
change might :seem more reasonable and-equitable. If a situationz:
arises after a tariff rule is framed that was not dealt. with in the
tariff,-a tariff cannot be-conformed to f£it the present: :
circumstances. Instead, the tariff rule must:-be applaedvasnmt:
existed at the time the action subject to the tariff occurred. If
for any reason tariffs are objectionable, then the utility’s remedy
is to change the tariff, not 'to disregard it."  If tariff rules are
unenforceable, it is no justification: for their violation, rather
steps should be taken to remove them from the ‘tariff. . E

46. . .In adhering to their published Credit, List Rental, and:
Reproduction Rights Tariffs, while attempting to utilize the~
mandated Commission procedure to change them to satisfy.
-complainants, defendant has ‘acted properly. No violation of-§ 451
has occurred. ' ! : o : S

47. PU Code § 532 requires that-a public utllxty ‘adhere to -
the rates and charges in its applicable schedules on file-and'in
effectat the 'time and forbids a utility from extending any form of
contract, -facility, or privilege except such as are ‘regularly and.
uniformly -extended to all coxporations:and persons. However, § 532
permits the Commission by rule or order to establish such™ '
exceptions from the operation of the statute’s prohibitions: as it

EO

my consider just.and'reasonable for 'each utility. ..

-~ 48+ 47 C.F.R. ‘Section 32.27(¢c) ;- requires that assets be sold
or transferred to affiliates from regulated carriers at prices:
reflected in tariffs on 'file with a regulatory ¢commission or at-a"
prevailing price held out to the ‘general public or, if there is no
tariff or prevailing price applmcable, ‘at the. higher or cost - or
fair market value. v ' '
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- 49. .. This is-also consistent with this Commission’s policy-on
transfexr pricing. Ce TR D e
50. ‘We-£ind that. under the present:state of .defendant’s

tariffs, it -acted properly under . § 532 by utilizing transfer - ..
pricing agreements for nontariffed subscriber information: used. by
-PBD . as required by FCC regulations consistent ‘with -this - s
commission’s policies. -These are a permlttedACommzss;on exception
to tariffed rates and charges. ..~ .- . . LTI S B

%1. No-violation of:§ 532 has occurred.. Y E S PR A

52.  ‘This Commission is..not limited in the 'exercise. of -its-
expertise and statutorxy authority by the-solutions proposeduby“
litigants.. Any request £or a ruling not actually required-to: . -
resolve a controveray is addressed to the Commisszion’s discretion.
When no necessity for such a ruling is presented,. the Commission
nay postpone a determination . until the matter has been argued by .
parties with fully adverse interests. .. ... . onnn Lo

53. In oxder for the Commission tTo. consxder alternate methods
of achieving objectives sought in a complaint proceeding.,:-the.
Commission. may designate: proceedings in which to consider the
relief sought. .- N L Lo L

54. . The public interests to be considered can be. cconomic,
social, and political and. the Commission must place the important .
public pelicy in favor. of .free competition on the»scalewalonngith
other rights and interests of. the-general public in. welghing
cvidence and arguments. . . - 0 G o r e s,

§5. It is not-always necessary . for the-Commission: to~pass
upon or resolve matters in. the proceedings in: which they. came to
light. . Due-process may require that parties affected by a - -7 -
prospective determination be given :appropriate notice of its:...
consideration. The Commission may desire to develop a complete
record on the facts disclosed. ... . ... . A

56. In order to establish such a complcte record comportlng
with due process, we have opened the List OII and consolidated with
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it defendant’s application for the new Business Directory File
Tariff and changes in the Credit Tariff, developed in response to
complainants’ regquests for subscriber. informationm.. ‘Applications of
individual utilities are sufficient reason to ordexr the
Commission’s own. inquiry on. its own initiative in order to consider
the interests of the public and utilities alike.

57. 7The Commission has the right and duty to make its own
investigations of fact, to initiate its own proceedings and in a
large measure to control the scope and method of its incquiries.
Hence, unlessmthe Public Utilities Code requires the Commission to
proceed in a ccrta;n way, the only limitation upon its procedural
powers is its- duty to pro&zde a fair hearing to any party whose
constitutional rmghts may be affected by a proposed order.

58. The issues raised in the offers of proof are important
ones: however, these issues are being raised in the List 0IX and
¢onsolidated proceedings. That is the proper forum for their
consideration * THe ‘offers of proof shall not be considered in this

4

complaint case. I A
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. XT. IS ORDERED: that the: complalnt is denied.
This order is effective:today..- IR A P
- Dated- January. 15,: 1991, at:San: Francmsco, ‘California. -

. PATRICIAM. ECKERT":
L .., .President.
"G. MITCHELL WILK '
1. OHN By OHANIANS -
-Commissioners., . ..

"'_,‘,.,rJJ.JC-'(' I I J,l\ SRR

l CER’H'Y THAT THIS, DEC«S‘O\L .
WAS APPROVED BY, LBE- AZDVE-
CO 'Q”iOS\I"-'nS h../D

"f " KA r '“ -2:;25..%’0 um..\..uf

. ./
I ”t .




