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. 
I.{ ~ \" ';",' • . ,t. ~".', ,-, 

,"j, ';', . 

, , ",'J c, 

,'l'hi$ ca5l0 i~ about, acco"o tobu"ino~1'.1 aubscribor"" 
information ,in. Pacific ,'Bel:l"s(defendantr: posses's:ion';':')'l'he ";Lssues" 
tried in this, compla.int, proceed:ing, involve: publIshed: 'tarlffs' ot' '; , 
defendant., ,Oefcndant"s, interpretation'and' appl!ication: of: these:' ., ' 
tariffs, are challenged', -by 'l'he, Reuben H.: Donne'll:ey Corporation 'and" 
Dun & Bradstreet Information Resources, a' division--o!~ Dun't;' '.' ,,' 
Bradstreet" Inc. (complainants). The three tariffs are:·,the-List:­
Rental Service Tariff, Soction12 :l'.l'o! 'Schedule; CaJ;'/:'pO'C No. A12 
(List Rental 'l'ariff) ;' the 'l'elephone 'Directory' Reproduction 'Rfqhts:', 
Tariff ,Section 5.7.4' o,! Schedule' Cal. poe No,. " A5-'CReproduction;' ,:: ~j 

Rights Tariff);- and, the Release "o,f· 'Credit Information- ancf"tafling 
Records' Tariff,Soction 2'.'l.:35-o,! Schedule Cal> POC; NO'~':'Ai'(credit" 

, ,', " , . "" ' . 't' ........ . 

Tari-ff or Rule 35-). Certa.l.n·' non-tar.l.'ffecFsubscr.l.be'r: 'l.nformat.l.on 'loS 

available ,to :PBD ,and~ ,priced: under' :transfer pricing' a'9'reexnents' 
outside the tariffs. . ... ,_ ' " 1-/: . ,~/ .. : '-~- .• "-

,At hoarinq I,testimony, was ta'ken on eompl'o.'inants' 
alle9'ationsthat defendant provides-more, complete; more~; :freqUently": 
updated, and: more readtly useable subscriber informat'ion' to " Pa.ei'fie 
Bell Directory (PBD),' a- wholly owned'; subsid'iary of'defEmdant', :than> 
it provides to compla,inants and, that' this conduct' 115 ;untair'>' "i 

discrim.inatory and: in' violation:· of' defendant" s', taritfs':: and,", amounts' 
to a ' failure" to render ' j,ust,' and·' reasonable' ' service'. Testimony" was ~' 
also' received regarding' 'comp'lainants"i ,'assertions' that:'~defcndant': 
provides subseriber, information to." PBD,>under transfer:pric:ing.:'-: ':'; 
agreements, 'at costsand':onterms' and:conditions'whieh' are:: riot' . ',I:, 

contained in def~nd'ant's tariffs and that PBD 'has' access to private 
and confidential subscriber information which should be availabJ.:e" ", 
only.to "dQfendant·,under 'the: terms of' its Credit 'Tariff. ;";' 
Defendant"s',test'ixnony':asserted that some:·information' was not 'given> 
to PBD whiJ:e- other information,'was 1l\¥aiJ:able to PBD,due to '.' -" " 
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internal operational conaitiol?s,I:but I ,was not used by PBO to prod.uce 
yellow pages. Testimony was also taken that some subscri~er 
infor:rnation available to PBD was barred. from release outside:.:-:the">;; 
Bell network_,clue,:to :the;terms"~of;,the',,Credit Tariff'~ut"other 
tari,ffed. information was· receiyed randpaid.;for~Y" 'PBO'under:"the ' 
tariffs.. , Other information: rsoughtby,complainants-was c'la imed, as'­
proprietary. too, PBC and.", therefo,re, not~,subjectto·,'release.. by,.,. 

defendant .. , "Pos.t" hearin9'"o£fersOf proof: were~'lUade: 'as; ,to ,-issues, 
sought tob", turthex- litigatod.,·in"a. socond, phaso;of-,thi:s<:" ':,- ;, 
p;c:oceeding., " , , ,,' ,'''' ,'" , ",- - .. ;! ' .... ;,'/' 

,Complainants-seek an order ,t'equ'iring: defendantrto·; provide 
PBO only that" ,subscx-iber information· .availab:le: to- indepenclent ' , ; 
customers, utlder th~ terms, of its,i t.o.riffs, and to. co.o.&O", to;'apply thcr 
Bell" C~mpany", exception to nonclisclosure',of: con~iclential:, customer:, ' : ' 
credit, information' to· 1:>BD,. "'rhey also .. 'seek, a ,cleteJ:lIlinatio1'li" that the 

•. .' • f. • 

con,fi'd.ential, credi :t,information" ' barred from release ]:)y.., :the::. Creeiit" 
'l'ariff, ,is,: only, residential : subscriber . information and ,do(!!;:not 
includ.e :business subscriber information. ',. '), ':;,' '-' 

,This: Commission finas that:,; / (1), Defendant has: complied 
with. its current Reproduction Rights" List Rental and ': Crecli t.' '." ' ., , ' , 

Tariffs, as, they ar~, prQsently, ,f il¢d . and approved ]:)Y: , Jthis I " . ".' 

Commission:~ , (2) Defendant. has, properly~ interpreted. the-:terms and 
eonc:1itiotls of these tari,ffsj' .(3) Detendant has. properly made'.," " 

availaDle ,some· subscriber information- to~, PBC, outs'ide these,': tariffs: . . ' . . . 

unaer, transfer pr:i.cing ,agreements-". while', o.ther· informat,ion: alleged' 
to bc provided is not given PBD,; and (4) ,Complainants have, ,failed . , 
to earrytheir buraen ot proof that they ,were competitively injured. 
by defendant' s~, cond.uct.' We) conclude ,tbe otfers; ot.:', proof, c:lo-, not,·,: , 
support a second. phase ,o,f this proceeding,. Therefore,. we deny ,tho'., 
complaintp , " , '. " .. ,.:,;,;,',:,:.; ", ." :~ :,'~ " 

This· decision, ,resolves, Donnelley's, complaint,'~uDcler(:,the, 
Applicable! rules .and, tariffs,:.as they exist. "We :acknowledqe,that': 
changes to them may be needed: to comport:' o~r polic,ie&:;regar(Unq':, 

- :3 -
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, r, 

. ,'" ..• .' 

airoctotj" l::i.ctinq.tlIl' to the.,pr,inclzples ot,the ,new' ~equJ;ato:ry 
framework.· as (promulgated' '.in' ,0'.'89-10-03'1'."', In" particular ,:~,~we :opened' 
I.90-01-032 (List OII) to affirmatively review our policies :in ',::' 
light of the alleged .competi tive"changes, :in' the '.nature:fof the 

. ' -,',.' ,. ,.' -, I " .; ~. . - '.\ ,..' - " • , .".,. ~,., ~ 

diroctory listingSlnllrket •. ,Whi'le,'wc2:do, not:prej,udgc 'the, outcome of 
that review, we" l:>~iieve it' po~~il:>le~ that our ,poli~i~s,' ::~~~ld be 
changed as a result~ . , ' . ' ;'. ':" .... ; 

I,,' • J '." ' •• 

Since.O.89-10-.03'l",the' overall regulatoX'Y' "framework has 

changed significantly' •. 'Pending., commiss:ion,~proceed'l~9s~:,:are 
,. , ' .,'. .:. " _. J' '." .,,' I 

considerin9 the impact of· such chang-es. on; present 'Commission 
poliey. The allegations raised )6y . eomplainants".he~ein"are s~jeet 

, • I " • J .-1 

to an ongoing Commission'. investigation:,.., I. 9'0-.01-03'3',.; in ' which 
complainants' s.ubsidiary~' Dorine llcyIntormation ~ P,ubi;'isriing , Inc. 
(Oonnelley), is ,participati~9. 'I~ 1.90-01-0'33'" w~· ,ar~' :~'on$iderin9' 
on a generic utili tywid~ basis, whether to al terth~; 'present 
practices .to which: defendant has been, properly" adhering.' and ,to 
allow dcfenciantto, alter, its tariffs to satis,fy·,tbe, newdemands,':O'f 
Oonnell:ey' and' other intonation users,and ,publisher~,.·; The' ': '.' 

Commission. welcomes Donnelley's participation'in those; proceedings 
and encouragesi ts, continued vigorous participation",before, us, in)'" 
the Li~tOI'I. ' ," ,." "." r ''''" . "-

We 'also' recoqnize that this ,complaint . ease has f •. tak"n, ~ar 
longer than':we would .have"wished, .to eomplete'_ ' In. 'part·,.:, this 'delay: 
was: : engendered. .because: the generic issues' i traised r:encouragedJ ~"US< 
to open, the: 'List OIl., ,We see ,no reason,to' de'lay,~further. the,;'", ':::'< 

application'of .the ,principles, of: the':new,regula:t:or"l ';framework:.to;", 
the directory' listings. market,andwe will expedite ,the List'OII' ': ,:' 
accorclingly., '" , .. ~'.:,: , .. ,,' ".:"., 

r '" 

" "x. "'Procedural'.'Backgroundof·:the·.:,.~ .. ,,,.': 
. CPmRlaint and Related Proc;edinqs, . 

• .. ~ ~. ",' -, I 

. . .' .: •• ~; .. , f .:-, •• 

In orde:r: to ,place."this comp.laint proc~ed,i:ng.r,inits, pr.oper 
regulatory perspectiv'c, a rovie~ of it.sprocoduraihi;tory-an~f that 
of related regulatory matters is necessary. 

- ",4·-, 
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. -on. January" Z', '19,8·5,: DonneJ;J;·ey,.made" i~t's~::tirs.t:-1:etter:-:"'''·~) 

request tor ~u&.inQstJ, G~sc:t'iber 'information" tro:m. :d:atondant~:!O'"It' -, 

stated: . \ '.~ :> ." .... " '~; .,~ , " 

f he .. , •• ," 

Oonnel,ley requests ·the . terms:: ,and'condi tions. .,,' . ' .. 
upon which .. ,the.!ollowi,nq. inf,ormation .will. :be, ' 
made availa:ble :.' current 'sUbscriber names, . , , 
ad.d.re&sQs,.telephone" n~ers.-,· l:>usiness..' . 
classification, primary business listing" 
billing authority, customer contact ' 
identification',' credit .information,. 'd'irectory': 
distri:bution,information and service, and 
equipment '('including related, associated:' and. 
forei9n telephone, nwnl:>crs..) as well as,' update: 
service reflecting .service, order activity , 
affecting di:t'ectory. Such service o:t'dcr . 
activity updates. would: include,.: new connects., . 
disconnects, changes. in name , .. address, 
telephone n~ers, primary :business 
c.lassification- and: bill:'inq authority ata 
minimum. 

'. 

A response :by .January17,,. '1-9'86: was demanded r,.' with:·thc· letter:', 
• 

:!:,ro:!:,osinq' that anagree:ment be reached :by January.3J:;':1986:,.:;,. The 
letter then deelaredthat defendant "s.:failure to, adhere to·: these .' 
dates. would :be cons,truecl: a~a.'deli:berate refusal, to<deal.:~~.:-'I'his::' 
request appeared to tical only with . printed directories.;':· .On ~,,' 
March 4, 1986, more information was requested :by OonneUey ·:-for; " , 
purposes. 'of' a: telephonic ,:business; classified:direetoryserviee .. 
Weekly updates. were requested·,;;.' . The information, . was: reques.ted '.in.a 
computGr-read.a:blc· med.ia,,.. magnetic 'tape" if: availab:te .. ; ,Defendant J : .• ' 

responded: by, furniShing copies;, of its tariffs,. :which: -provided"'only 
paper . lists, for' purposes' 'of· pu:b·l;ishing printeddirectories.~ '. 
Throughout 198'6,. . complainants raiseet ,the-ir·'concerns .. with« ,'" ':., 
defendant's provision of directory information, to coxnpetitors:,'andi 
c1efcnd.ant c1iscussed pos&i~ll! acconunodations o! their requests. 

On Fe:bruary ':1;3,>'19:8:6,,. : ciefendant·:·fil'eci ..Advice Letter 15049 
, ,., , , ~ ..... ~'. . '. (," '. . ,'." " ' "' ,,' .... 

to authorize it to rent list's of customer names, addresses, and 
telephone numbers under a List Rental Tariff. Due to the 
sUbstant'iafnuml,cr' of' ':complaints""frorn 'residenti'alcustomers, the 

"'of ',,'., \ "~. ' I ..... .,~. (" , '. . ". '\ " ;''':'I'~·'<:.~.''~'.' i<~ '.1' .',::',:;" .. 

;.:':; , 

-"5 :-.-
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coltllnission·: ·rGque&tcd.;dQtQndant;.~dolay: iltlpleltlentat~on, ;pGncUng .a 
potential Order Instituting Investigation .. On;'April: 11/ 1986, 
defendant voluntarily.·wi:thdrew, .:the.-residenee .lis:t.ing. p~r::t'·ion of the 
tariff, but reta1ned·th'c busine'ss' listing·portion'.:··ThIs: was 

,. • • " I ". 'I '. ,'. ~ ,'" • ' . " • . I :. I r r', . . : '. -:'1 ; ~. .'; 

approved by Reso,lution· T-l·103·6:, onMay7,·.1986.:" '., 
On Ma'reh 4', 198,6;' GTE CaYiforn·ia Incorporated :~(GTEC) 

! " 1'.,., • ',', ,;;.' •• '; ': I, ~ •• , • I " '.'J :" , 

filed Advice L¢ttcr 4999, tor, purposes.,·ot. CTEC'S. prOVision of 
intrastate interLATA'dircctory assistance service in"competition 
with Pacific Bell 'in five S~uthe~, californi~ nulnbe~.·:pian areas 
where GTEC, and' Pacific' Bell use' merqed data: bas~s .:: Protests were 
filed and ~he' ~dvice lette~:"w~~ conv~r:ted' intoI&s ... ca~',:(c.) 
86-06-004 on June '4,198'6." Pacific'Bell a1readyhad:"been usinq the 

, ; • • I ~" I, 1. .' '._ ',' , ... , .. ' , "; ,. • .: ,.' 

merged data bases· to prov:ide interIATA dix:ectory ,·assistance 
services to interexehangc carrie~s but'haCt not been'compensating 

• , I ' " ' ~,' : " • • , ',\' '). ' , :' ,,", , • 

GTEC for use of GTEC:'·s. listin9's,within' the .mer9'cd'.:data .. .bases. Both 
Pacific Bell and G'rEC sought compensation: for thc"cther's use of 

" , .; , 

its respective listings within the merged data bases. I'&S 
C.86-06-004: has' been ongoing: 'throughout the course of th:i:'s 

r "' • I, • . ..." (. • ~. , , .... ,. :' ,. , , I : .' ~ ." j',,"" 

complaint proceecling·. ~, " . ~,: 1 )'1 , I. 

On October ' 5, 19'87,' OUl'l '&" Brad'street . Inforxna-c:Lon 
.' 1 ,', '. '\ ' ,"". " • I " • ~ ,o',"! . ,. 1 .1, -. ..-..j" , 

Resources (D&:e-:..tR): made; ;its :.fi~st,'reqUest';for ,defendant<s 
subscriber inforxnat'ion"stati'ri9'~"~' .' ..... "'.>-~ ;,~.-:,;, 

''While 'The Dun, .$c.: :S~adsir~~t' ,',corpo~~tio~ .. owns,:'a ~.: 
telephone .. directory : publisher" neither >Dun.~.& ,. '" 
Bradstreet,. .. Inc. ,;' :or its .. sister corporation,. ' 
Dun's Ma'rketin9' Services, Inc., publishes,;.! 
telephone directories, but rather they purvey 
information reqardin9' , businesses;, in many forms 
and formats, for credit, insurance and 
marketinq'purposes'.Oun'sMarketinqServices, ' 
Inc _ ,'usestheinfonnation'gathered by,·Dun ,,& 
Bradstreet Information R&&ourcac to compilo and 
purvey, '1rt hard copy and on-line, mailinq'and . 
telemat'ketinq'lists and information to. ,its _ 
customers. Dun & Bradstreet, Inc. uses the 
information primarily to" compile/and purvey 
information r.elev.ant~',to,: the .grantinq of··:,. ,': 
commercial credit.and insurance, and provides 

, " • I • I • -, ~ .j, " ._ 
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,such ·information 'in hard.;. ,eopy, , ·"on-l,ine:':and:~over~(';·, ; 1: :':.-~':J'~; 
~he tolephone. ,"' .. ', .;', : ,,;':' " .• ': '; ~"::':; ":'<'''7'-,' ' ':':':".:: ,:~( 

" Dun; &Bradstreet':'In!ormat~ion"ResourceG ': ,':' " .', " 
.. maintains. a .. commercial data:base. o·fover, ten" 

, million recorc:1s which support the business . 
information proc:1ucts"and'·services of ·Dun,'="s.·'·' ..., 

'Mar:ketin9' .. Sexv~ces..,.: ,Inc,.: and: Oun, & Bradstreet,., 
Inc. Tho quallty of the products produced llnd 
delivered'to·the customers', e>!the units we'" ,', 
serve frorathis. tile requi:res that the data in 
it be as accurate and current as possible. 
Essential' to, this operation, is the . 
id.entificationo·f new,. moved or eliscontinued 
bUlSlinoss locations and telephone numbers, which 
must be' chanqec:l immediately' ·in our tiles. . The: 
d.ocumentary source for this information is 
uniquely in the possession of your company as a 
result of its local exchange telephone monopoly 
franchise. Currently. your . company. routinely . 
and continuously makes this information' .. . 
available' to-'your af!ili'at(J!d', telephone, 
dire9tory ,ptm,l isher, as: well as to independent . 
publlshers. . 

,"Dun & Brads.treet Ix:£9rmation .Res9urc~s. reque~tS: ." 
the terms and condltlons upon WhlCh lnformat~on 
similar to that already provided to ·othcnri "'')':.: ., " 

publishe;-swill. J:,~ -,maac avai;al:Ile to .U5;- .<,.We 
are partlcularly interested ~n the followinq 
for current subscribers and billing'=- . names, 
addresses, telephone n\lIl\bers,.. business.e, 
classification, primary business listing, 
billing- authority, cuetomor'contaet . , 
identification, and' assoeiated'te'lephone" , . 
nwnbers. 'We also requi're continuous updates to 
the above." J"', '. ' ., 

Ensuing discussions between the'parties,eul'lllinated in 
: , l ~ ,",': .',..".',. ", -' r , ~. '0'-'; .-! ": • : 0) ~ ; I , 

defendant's ,r.esponse ,of -:Novombcr ,23, 1987,.. ~n,.whlch..,~t referred 
, •••• ,I .., • '. t' _. J', •• ~. 

D&B-IR to defendant ''''s List :Rental'and"Reproduction;-Ri9'hts Tariffs, 
which were furnish~d to D&:e~IR .. : 'B~se~'on'the ~ppiie';:t:i:~ns cited in 

• • ,. • ,. ~. ,'., • J 

the request, defendant' ·opined that 'the 'List Rental· Ta'ritf was most 
appropriate .But.c:lefend.ant"stat~ci that ""The information provided 

. ...?' > ~,~ • • • • "I ~ • _ .~ 

under this tarit! may 'not 'lawfully be "resol:d or' comp.:t!ec:1 into 
publication for distrdJ:iut!on'to' 'third' 'p~r1:1es_ ,~" ' -,.~ 'X~ .. :C'::: 

-""7'!"'~ 
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, " 

Further d.iscussions> followed.: , which' resulted.' 'i'n- D&B-IR's 
• .,' ,_.." ~"... , ,. I' ,-; , , " • ,... . " • '·'1/ ......... - F) ( .. 

letter ot DeceMer 1G /' 1987,,' in' which' it.· , statecl',:that ,':i:t,'believed. 
., I • ' I , • ~ , •• .' r ,.. , " ' " I", '.'..' I ,I 

O&B-IR's request tell ,w,ithin"d.efend.ant,ls. List· 'Rental':Tariff for the 
purposes of d.ata base reconcil"ia'tion' 'and. 'tistUpgr;;de·'~s~rvice. 

'. I ' • • " .... , .-' • 

D&B-IR stated.' the subscriber information 'Nould' be" used: "specifically 
to: 

I. i.. ,." ~ 

',: , 

"1,) verity / corroct' ~u&iness: name construction 
and spelling-

"2) 
, ' ' , " 

Verity I. corrcc,t I ,add. physical business, 
add.ress (as compared'to mailing ad.d.ress)' 
incl uc1ing . stroet' number,: ,directional,; " .: ~, ; 
street name I , oi ty and z,ip code. , 

"3) verify I correct ladel,business telephone,"",' 
" ,num):)er. 

"4) periodically-,ensurethat:the, above'" , " 
mentionod, data clc:xnents, ,~emain accurate., 

"5) Code those reoords in our file were" (siel" " 
the businesses listed appear to" no longer." 
be in business. 

'~G) Idontify ,businesses" as ,a ... starting,' point, 
forac1c1itional'Dun & Bradstreet ,. 
investigation'I' as' new"businesses'are> . 
established." , 

': :. 

1\.) ,. 

O&B-IR requested a .. quotation,: ,for ,useo,'!, the' d'efendant:"s:' :entire - ' 

businoss subscriber' information ,filQ plus :monthly 'char9'osto"it',' . 
along with. reeora layoutand:jdata elexnent,'''aeseript'ions..''', '.):;,' ..... 

, Defendant responaeel on January 18-, 19S5 ~ ,by furn,;tsh'inq;' , 
tape:. output ··specifieations ,and data descriptionS:'~·for- 'defendant":s·· .:: 
Lis.t Rental Tariff. '''!. : '''J ': ,:,''' ; (', ' ,',''':.':' ' ,"" 

.. 'Theletter>then' stated. that::, ... 
"I ·feel· eomfortable in· :making Business List':·: . ' 
Rental Service, available to you for the,. ,. , 
multiple applications that you ci'te, so lonq as 
the$e various. use$' adhere to, the regulations:: in'.' 
Schedule. CAL. P.U.C. No. A12 •. , However"." _." 
information' on· businesses that are n'ot ' 
contained. in,youreurrent databases:, , or'· that: 

-8 - ' 
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a~e ,newly· established!,:.'l1\ay only .be' usod for:"'·' 
purposes ag~eed to in advance and in writing~by 
pacific '·Bell~. This· intor.mation may be used" 'no 
more than,·,three tillles .in· .. a· multiple use ...... '.' ,; 
application.. If a bona fide· relationship has 
not ):)eQn ostabl'i&had. with the business' I , • , • , 

customer, the' information shall'):)c completely 
erased from all storage forms and/or devices 
upon which they reside as specified in section 
12 . 1.1. C. 7. of the List Rental Service taritt .. 'I" 

A pricing schedule was enclosed. Defendant's 
representative thenof,fered:'tomeet, with' D&B-IR.' .'" 

• " '. j. ., 

Infonnal reso'lution,with: staffassistance~1' of 
complainants' requests for defendant'''s' subscriber"·iX-iformation was 
next attempted. In early 1988 ,.,Iiltatf Quggested to' complainants 
that they attempt to raise the issues of alleged <3.isCriminatory 
treatment in I.S7-11-033, this.:Conunission.'s. three-phase' ." 
investigation intoalternativc'regulatory frameworks' for local 
exchange companies.· .. . . , ".,', . 

On'January 2'9;, '19'8'8'> at the preheaiinq' conference on 
• ,r,' , ".. I" 

Phase I of I.87-11-033, complainants requested that the Commission 
. ,~ ... 

address, in Phase:: I': the 'speclfic' 'issue: ~:: :"'1'0 ' fix: 'the terms and 
, '., '<. .1' _,I '. . •. 

conditions under which subscriber. information is.to:bo made 
available to affiliates of local exchange' carriers"'and to other 
non-affiliatecl"third· parties .. "" ,'l'he.:·Administrative Law:Juclqe ,(AIJ.)., 

explained tc>-complaiinants that Phase I was'.to actermi-ne'.which".: 
telecommunications services were'· xnonopolistic';and which' were,·; " .••. '. ' . 
competitive. Although the ALJ agreed the ,preparation.of:the yellow 
pagesitself "was competitive', .. she:. observed ,·that .the~,provision> of' " 
customer information :by Pacific Bell to directory' pubJ:isbers'"was·:.iD 
fact a monopoly service and no one in:'I' •. 87-1.1-0·3-3~:haCl asserted it 
was competitive· .. ' There'fore" she ruled. that:"coxnplainants"'" issue 
would not be addres'sed: 'in 'Phase: I,. ,. Sh.e nO,ted': :that ,it: ini',9ht 
arguably b~' raised.. in:.·Pha~e" 'II, which. ~as·.· tolo'ok: ~t.,pC;tential 
regulatory changes for:monopoly services'; :although;"s~e::i'still felt 

• I I , L " '" I • ", • '.. • .. ' '," J _~ ~ • ..f •• 

its inclusion-there': might ,.b~ questiona):)le·., . However,,' ,AL1~ Ford 
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statecL ,that, complainants could' raise:,the:issue': at:'th8)P~se'::II,', ,;:; 
pre hearing conference .. ' :-~ '" >.' ", ' :, ' .. ::' "" :::j , - .' ,,:':" " ",' :'~'):: .':,:~:::-~,).-: ' 

:,', ;",·,",A::,petition"to modify, Phase'"II·:ofi:I.8··7!-1~-O·3.3,(: was:. ti'led: 'by 

eomplainants . on' ,FQbruary 2'4,; :1988'." In. the petition," 'complainants:;, 
requested: that the' issues.:, to' ,be" addressed, in Phase II :encompass 'the 
loca'l, exchan9'ecarriers' policies,:' ,and practices,:'regardinq use 'and: 
availability 'oftel'ephone eompanies.' "subscriber, data!or ',',", ';, '. , 
directories, b-usiness' lists' and:· other', information services .. ,> 

"on February ,16" 198'8 ,.defendant ' fileClAdviceLe.tter,J;S3'48 
to revise its: Reproduction' Rights.~ Taritf tOJprovide::business: 
subscriber 1 istings on magnetic tape",; :in, sorteclform;, and, to. 

inclUde, ul timate'ly, new connect,; 'disconneet" and :,chanqe) order 
activity:. Users. were 9'iven the"chQice to ,receive ',l'istin9's ,for 
:businesses,or,residences:separa.tely and: by specific::; community: or 
telophone, prof,ix.Monthly: upd'ates ,wore::o:f:for~d." On;March:zs" < 

1988 ,:defendant~s: revisions. to its., Reproduction,: Ri9hts Tariff: were 
effective·... These tariff: revisions 'resulted from diseussions:.-witb:'" 
complainants ,and '. staff :cluring ,rthe:course.: o·! the: informa;l'.~ ,resolution 
process .. ' The magnetic,tape' update "serviee . remained:-, cl.ovelopmontaJ:::' '. 
for approximately one .year:in: order: to, aCldadd'itionaJ.:~ listings' 'and: 
captions •.. ' Within three ~:months.:·o,f the: tariff revision"s.:, filinq.:',.":­
defendant mad.e a ,test 'tape ,;availabl:c: to: 'complainant~::": '., "~'/;,~ -~:,: :':., 

. On June 2:1,',19'88', "be:foro',complotion' ot', Pha&0 I;IanCl,:any,:, . 

ruling, on' complainants ': petition' ,to ',mocl.ify: Phase 'I'I: ·of.,''I~.;87'-J.'l-02:3:~ 
complainants filed ,theiroriqinalcomplaint: in this.; 'proceeain9':' , 
They, requested this ' Commission.: oraer;>defer.dant·; ,.p.y. ,to-"ceas:e': ,,~_;: . " : 't ,~' 

provision of business: su)jscriber information, to' its:: laffil iates..' 'and"J 
other non-a.ffiliated thira, parties: except 'upon the charges, terms, 
and conditions, infil:ed tariffschedules.~·· (2'}. to: not: condition ,the' 
availabi'lity- or' use ,of: nonconfidential:,' business ,subscriber:)"';' ";','~ 

information in' any way'favoring, aefenaant"s,af.filiates' or,:::, " , , .. ;'. 
restraining .' 'competition' among' ,users of: the information.: .('3.):;' to' 
remove from its tariffs restrictions (a) on the end uses of 
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business ,,sw:>scriber, information' ,and.' (b): ,'on :accest..: ,to,:-subscriber::~ :':,.:' ": 
information by specified categories of users; ,and'C'4,);",to, re-form. ~ ,its 
pricing: and·, l'icensin~: scheme' toel±minate' alleg-edly: .. improper and 
anticompetitive ,bundling of. information. elements..:; 'and' services.: tying 
the -purChaSCl& of cortain: inf·ormo.tion 'and;; $ervicos" ,to, others";, I~." I",:, 

allegedly not--needed or'. desireclby a purchaser. : Variou$',antitru's.t 
violations and violation:'of-Public: trtilities-'.(PU)"Code .§; 532~.:were'/ ' 
alleged... Complainants, admitted ,that-,defendant. had ,modified-::1its..·-, -

Reprod.uction Rights 'l'ari!!a& :a·result~ot ciiseus&.ions<between the 
partics-,;;,but· 'asserted ,that the' ,modif:i:cations'.:eail:ea "to,; address.' a 1·1 :' 
issuesraiseci in'the·,complaint.:.·',." ',,"" .. " .: .... ,:.,: .. ::.- ... 

. ' '. , .. -' ; On ,August 8,., :1;988',:', 'defendant' .tiled.i ts,' answer.:; which.: '..: :, ".I" .­

admitted that' PBD received ·mor~',complete:'information:th'an that'i" .:' . ' 
licensed" under. tariff ,with some at, prices other'than: as:; l:isteCl, in.:. < 

its tariffs,. but, denied complainants"all:egations that"sueh;',conduet 
was illegal: ~ Defenaant' -a9'reed' ,to" .proviae : complainants:, 'and~: any 

other third. party, under terms· sot' torth, 'in appropria.te tariffs,: . 
all ,the data and' information;·coxnplainantssought":in..:·th.eir: :~<; : 

comp'laint,a's long' as' the "information did not. violate State. or ,:,-­
Feacral! l'aw, . def,endant~.$ filed..' tari-ffs-' .or individual' .'.privacy:::~; 
ri9'hts. ,De fondant statocltbat ,it would: :make availal:>.le, 'all", ':.', •. , , ' 
subscriber inforxnation:complainants: sou9'ht" provided this -:.-:, , ." ',. 
Commission modified i ts_ rules ana allowed', ·cicfcndant . to furnish 
business, su~scri~er ,bil:l i·ng.name', and, address ,ano. ,.to· el-ilnina.te'.':- " . 

various restriction!: .currClntly·in d.etQnCiant'l!:o "taritt's~ 'Thus",: 
defendant asserted that "the only. issues, ,remaining; ,to be:resolved ". 
concerned the ,pricing:; of, the"data to .. ,be' released .. -' ::"": ':. :',:'; 'j:;':.: 

, . As'an_ affirmative:, defense-,.: de-tendant ,alleged" it-had not--':, 
engaged;, -in, unlawful ! eonduct, , ~ut ,had. instead "complied. : with:, .i ts~; • ,;:: ! > 

p~lished.· ,tar:i:ffs- on file- with. the comm-issionand,under/the: ,ro; Code 
and all decisions and. orders ,of this ,coxnmission.-.For' its:, second', 
affirmative defense',., defenc1ant asseneci"that it· wou:lc1:'re·lease .. all'.,-~ 

" ',:. ..... , ,.'",~./- I,:::, ... :..~i; ;,/,~>:,:"(,,,,: 
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the information ,reques.tea ;',by:"the , complainants' ,uPQn '~this,r: 
conuniGls.ion,I,I'J, approval,. ,:,': ,', ',' , ,", ,:;:,,',," ,',' I' , , ,::, ", ",,', 

On August 'Z4:, '19'8'S ,)',GTEC,f,il:eda petition"J:to':intervene..:.in 
this complaint, case.: 'J GTECis:-a 'wireline :J:ocaI' exchanqe,;telepbone-:: 
company",affiliatecl: 'by ownership','and contract 'with ',General', \:I/'::~ 

Telephone' D'irectory, whicn.p\Wlishes, ;telephone -directorieS',. , 
including yel'low'~pagesr- in Catifornia: areaswhere·GTEC:~provides' 
telephone service'.: GTECcontended that' the' isslles':herein,raised 
weres:imi'lar, to ,those in its pending:X&S C.S:6-06-004,:as::to,'its' 
shared 'directory information'data' base&- with Pacit,i:c Bel:!; .. ",:, 

On: September 14,. J:988, the Division of 'Ratepayer " ,',' 
Advocates (DRA):filed 'a petition' to intervene in this, case'f" , in 
order to, protect the: interests Oi!. the: ratepayers" in :~the revenue : 

stroaml$l trom diroc:tory publishing activitioQ"of 'PBO"on, bah41f Oft' 
defendant .. ' .:' I •• '; ,,' ..... , j .. J ; , ,,~. :'7' I ' .)1. t 

On' 'September. 2:8-,: 19S'S:,this ',Commission' 'issued' . '~'" .:,' . " .. 
0 .. 88"-09- 0 59~" on);Phase' I"' of ·1 ;':8:7:-1'1-033);: ·;the alternative r;regu'l"atoX')' 
framework proeeod,ing .. " .. Shortly' thereafter r' -:Phaso 'I'I' proeeedinq$' : 
commeneed'~ ." " : {~';;~'i ~', " 

," In a rul'ing issued, Nove~er3: f" 19 SS,. the ,AI.Jg-rantecl':ORA 
and GTEC's, ,petitions to intervene in:this/'comp:taint'ca,;e :lIon,'the'~" 
eondition,nC!1ithor' into:rv~nor maybroaCien or dol'llY th~Q'proeo~d.in9.H 
A schedule; to resolve "cid;scovery ';disputes::w~s set,. as ';were: schedules 
for briefing ancl service, " of written" testimony, ,culminatinq 'in "". 
evidentiary ~hearingdates_ . ,,,: ~ ", "-.',:," 

On, NoveltiDer'15r 'l9'8:8',. complainants filed' 'an 'amenc1xnent' to 
their 'complaint.;: ''l'he four;;clemands>:remained' the'~ same' as '~,in:{:the~;< 
original complaint,.:'except for 'the removal of ·the reference'·to,-" .,': 
restra-int' of; competition" in demand.- 1 and the :reference ,to' ,I, ' -', 

anticompetiti ve :bl.1na'lingin ',demand: 4 .. :CompJ;ainants aliso dropped, -, 
reterenees .to thebl.1ndl,inq,':practi'ces as i'!legaltying under; :-':"'~ '. 
antitrust, !aws . and' charqes, of violations, ot ' State -:anci·· ,Federal-, , 
antitrust laws. 
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Oe!enaantanswerea. ,the<. amenclment .to :,c:ompla:int" ;·on.·::,; ;.:: ." '; 

December lS, 1988. Defendant reiterated its oriq,i:nal, answer'·s:·:"·.:: 
contents" ,:but.'.added .that .it, planned-:to :fi'le .re.v±sions, to, its 
Reproduction Riqhts Tar±ffin . order' to . make "available :virtual'ly: . al:l 
of the subscril:>er.information complainants.soug'ht,,:: which.:defenc:lant 
coulrj loqa.lly provide. Defendant alleqactthatoncc : this, Com:nJ.saion 
approved.such: tariff, revisions.,.. publishers of· electronic: .' 
cl.irectories,.includinq compl'ainants,' 'I'alking'.'.Ye11ow. ,Pag'es,.,~would be 

aDle .to .obtain sUbscriber <1ata 'from defendant".w.i.th .weekly ancl 
daily updates available.. " Defendant arqued complainantsl "'1lnfairness 
allegations were moot because defenclant was currently.: seeking' 
Commission authority to· ,revise its' tariffs on licensing'::of 
sUDscriber information,. which would providethe~ -.infoma.tion-, -
comp,la inants /~:requested.' . ~ I ",' "' '"'W ',.1 ',', " ,,' .:;. :~.,/-':. 

Defendant contendecl that complainants' assertions:,that 
the information ·should ):,e' : provided ):,y, ciefenclant: atlDarqinal cost 
amounted to ... challenges to. the, reasonableness o·:Lrates. and'cha%'g'es", 
in defendant's current· tariffs, which, . were, not "the' proper ;·sUl:>j .. ect . 

o! a complaint procoodin9. The amended answer asscrtod that.:thm· 
proper::price would ,be at least ,the"data/s· hiqhest .. !airmarket value 
and'shoul:cltake into account. the ratepayer subsidy .~provide<.t:»y:· P.Bo • 

. On December. 30', 1988,~the,defendant,,:s. new.-:proposed."· 
revisions to., the Reproc:luction Riqhts-:and Credit· 'rariffS:' were.' " .. ' ' 
su):,mitted' to .the· commission' s.sta.ff . for ~preli:minary.':review: ·~as··.. " 
Proposal No. 88120. Proposal No. 88120 provided. for , both'-:-daily and. 
weekly upclate service f.or business listing 'information :and release 
of customer 'name,.aclclress,. telephone' number 'and: .zip ;:eocie,.~.~b-ill:ing: ',,' 
l'\ame .and acidress of:,):'usiness 'subscribers" S·le- coclesand::_de!endant,~:s 

classified ,:list headings •. The, revisions permitted'·eleetron:ic;·..ancl.·~ 
talking":yellow pages applications .• ·. Market pricing'. was .:proposed.:· -:;, 
Complainants were furnishecl ,a copy of :Proposal: ;.No ..8812'0 .: ..... Proposal 
No. 8812'0 ,was ··pendinq:'at:··the.:time .. of hearing, of, this·complaint." -;:';. 
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Thereafter r cotnmunications.' from ~the 'part.ies.::to,')J.J 
Bennett requested,that "she'ref1ne,:,the:,:s'cO:pe ~of, th~;c~~pia.int :before 
making any ~iingo~:th~; pe~din<1' dis~~~ezY: d:isp~te~·.;· ' . o~; 
January 24, l'989;'the 'iJ.::J :is'sue:d','a' ruling' :on both the(s~ope of the 

• .\ 1...' _, '. .'.J','" '. ..,."" 

proceeding and the discovery disputes. After analyzing the 
pleadings, 'the' ~,' decl~red~, , ,,'., ,') : .~.,,;,,' 

"The complaint and its amendment allege ~acts 
which are related to three distinct issues: 
violation' ot, '41xisting taritts ,(Reproduction . 
Rights, credit'Data, and'ListR0ntal'$e%'V'icc); 
reasonableness 'o,f: the- tariff restriction$;' 
conditions and rates contained in defendant's 
existing" tariffs; and' ~MFJ'·vioJ;'ations .. ' , 

"The answer and its amendlnent raise a fourth 
issuo:: tho imp.l.ica.tions ;,of granting 
'compJ:ainants":request::":' al,leged ,loss. of ." 
revenues .. " ,(Ru'ling at pages 2-3:;' footnote' 
omitted .. ) . " ,', ' ' 

The' AL'J. then ruled. that, under Pcr' code§·'170Z:;> the 
complainants could assert violations: of <"tariffs. 'but,:hacl;:not:'·met'"the 
§ 1702 stanCling requirements,: which were,:'a' prerequisitci,to;r-any 
challenge"to:' the reasonab,l'eness ··of· ele'fenclant-':S:· rates:' and','charqes..:: 
The> ·AI.:J.!ound,the alleqations that (:l): ,the : use' : restrictions: =in- the 
Reproduction, .Rights Taritt wereuntair ·and 'should, be,' removed, , , . 
(2) the- sUl:lscribcr, ,information' should.,',be', 'sold"by 'detendant:- at:'"" "" 
marqinal 'eost' 'and (3) provision'o!' Ll~t,: Rental· ServicQ ::intormation, 
shoulc:l be're!or:med,. al,J;: "amountec:l to' chal"lenges: to- thefa:irness:.cor: . 
reasonal:>leness o!"existing'tariffs:and:requests' ,tox-::,modi't:ieations'" 
to, them. Thus, these allegations, were cleelarecl impermiss'ibl.e" in- ~,': 

this:comp'la'int proceeding:,and the'ir ,removal' ,was:,requiredJ. The ALJ 

then observed ·that c:lefenc:lant~ s 'al'legations. . otrevenue':-loSSI :were'" , .' 
ratemaking:: issues' which could' 'not' be e:;.,'plored:; -in :this: complaint r :; " 

case.:' ;, Fin'allY~. the, AIJ', declared' that . the" all:eqations of 'modi'~iecV' 
finalj,udqxnent ': (MFJ) . violations ':were;outside'~:the 'scope 'o!:',this:.':,:" ~ 
conun'isS:ion's' j:url:scllction 'and 'cou:td~not be raised:' herein'.,,. AI:J.:,;.;',' 

:';' .~~ • I ':'.: "'; 

",' " ",..,.~ • I" • " !"",' 'r 

- );4, '-' 



C.88-0G-03l ALJ/ANN/rmn ,.,. , .,., ,./, ,~'" t". j /\ ," '~')_I.:<~'''''': '. ' 

"Accordingly /.' I'all:alleg.ations: other than:.those:·;' 
of tariff violations are .. outs.ide thescope .. of ...... 
th::\.:s proceeding:~' . Oi'seovery anc1' " testimony" may ". 
:be, introduced on ... the, ,issue. of .. tari'f!:· .:,' :."; :. :.' . '.!., 
violations, interpretation, and.application.". . . 
including but not limited' to' the' following:" " 

"1. 
.' • ; , • './ I • • " ".' • 

Has defendant violated or complied .. w:ith ,its 
Reproduetion Rights, List' Rental';' or-" 
Credit Tariffs.? ,.' ,'::.,.:,' 

I •. ,. • ~ 

"2. Has defendant properly or improperly" 
interpreted. the terms and. conditions . 
contained 'within these tariffs? .' 

"3. 

"4. 

. ' ,', 

Has defendantproparlY'or ,improporly.. 
refused to apply these tariffs? 

" . ,.' '. , , .. 

." 

What relie·f should :be .9'ranted if· tariff· .. 
Violations, .xnis.interpretat,ions ,er .. improper 
application ·of tari·ffs has : occurred?", .. ','; 
(Rulinq at paq~ ~.) 

On . March 6, '19'8:9,: the Assoc'iation of·, North. American 
Directory Pub 1 ishers" (ANAOP):. petitioned· to intervene' in- :the ..... 
complaint:proceedings •. ' ANAOP·· .is' a. non-pro.f'it .trade :·association,. 
whose maml:lers ar~ pub·lishers, ·o·! city Cli'X'octories" t<L!'lephone .. ': ... 
directories (including, classitiedyellow. pages directories) ,~.,"and. 
speoial interest directories· containing" business. ::-1i-stin9's .,.and 
advertising wi thinqeographioal'areas or aes.ignateci.:,fields.-, of·,', 
]:)usinQss 'activity. ,: Some ANAOP. Jnem.'bers. purchase 'subscriber :listing' 
information. from local· exohange .carr.i;ers.:sueh. as .,defendant·.~ .'.: 
Complainants. -supported the: motion. to intervene,:· .while· '. defendant 
opposeeL·it: •.. ","' .. " . '1;; '. ' •. ,'. ' .... ' 'I.', :.: .' . .'~" 

". . .On, Fe:bruary ... 27, .19'0.9', .. compla.inants .s.ubmi t,ted: ].the:r:prepared. 
direct ,testimony . o·f.·Ralph. ,0 •.. 'Hil.1man.· (Hillman)"'; presidentc.o,t:':i .:,." 
Donne·lley,. a sUbsidiary. of complainant The Reuben. H .. Oonne'lley' .' -
corporation •. The prepared, direct testimonY'of Jerry·M .. A))ercroxnbic 
(A:bercrombie) ,:a. directer in· Produot"Marketinq :for::def.endant.., y.ras 
SUbmitted cyde.fondant on,Fecruary,.2.7,. 1989. ·On..Marcb;2l~,. 1989':/"':' 

defendant served the prepared rebuttal testimony -::;0.£ ;.;Abercrombie:.:, 
There was no rebuttal testimony by Hillman. Each side filed 

- 15··,~ .. 
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motions to·: str ike "portions of (,the '; other'. s preparecl'"itestimony.;. ,-; , Tbe 
motions ;to' strike<were:based. :mainly.':on, the: AlJ"s::J.anuary.' 24 ,,',.1989,; 
rul in9 'whiehClefinedthe,'Geope',:ot-this ease., '''C:','-::''. ,':' ",,:,~' ''':, ;" )~ 

,On,'March 22,' 1989; . this Commission issuod,'; Oeeision,:,(O.;. ) .. " 
89-03'-051, on'pacific Belland.· G'l'EC's I&S. C.86-0'6-004. ,:0'.89-03-051 
authorized GTEC to file revised tariff s.heets,.as' set: forth;"in, 
Advice Letter 4999, ·tor . purposes ,of GTEC's:,provi&ion,. of" intrastate 
interLATA ' directory, assis.tance service ,0 in" competi tion,.wi th Pacific 
Bell in five Southern California n~er-plan areas: where'::GTEC, and'; 
Pacific Bell used.. ,merged., aata, ·bases. "This. commiss.ion,aec'linea, in 
0.89-03-051·, to,'considerthe compensation 'i'1Z~UCJt; as to,.Pacific BQ'll 
and GTEC"for'/compet1tive usa9'e by,each.: utility of':tbe·other's" ' 
proprietary listing· information in. the, merged. c1ata ,bases .. ;' . Instead, 
this Conunission' said: that it wou'J;d' dcfer th<ase 'issues to: a . ,. 
subsequent overall' examinat'ion· o·t ' policies' regarding acces.~:.,to 
local telephone company listings.. Because, Pacific: Belli' had."not 

been payin9" GTEC' for its usage of'GTEC"s data., in,· the~ mer9'ed.: data". 
~o.Q~S, . th~ <1oeiGion pC!rmi tt~d CTEC,on an' interim, ):)asis', ' to:. use, . " 

Pacific Bell's' data without' payin9'compensation.~to: Pacific. Bell'. 
, Shortly\ thereafter i this ,case .. was reassigned: to·; AlJo,', .,~ 

Steven A. Weissman, with the, 'evidentiary hearing. reSet:, to) April. '" 
1989~ 

, , 
~ , . " 

On' April 10 , 1989 ~ Paci;f'ic Bell applied ,for:. rehearing 'of 
0.89"'03;-05,1. ":Also on April lO<~ 198:9,..: defendant :£i:led"its:motion··.to 
dismiss this'; complaint procecding ,~:1:>asec1l' on',' 0 .. 8·9-03:-051:;..:. 'Oefendant 
contended that/because the: Commission· dcferrecl'.issue& 'of .:.". ':0::;(: 

compensation for competitive UGaqc ot proprietary" listing: 
informatiorVto a subsequent'overal-l· exam.ination' of· policies' ' 
regarding"'access, to local tolephone company listings',,:. the. 'instant" 
complaint proceedinq'shouJ:d~' be 'd'ismissed, ,in. favor, 'of 'such 'generic-
proceeaings • . ',' ' 0 • ' ': ,. ~ •• _::: ' 

. .'" ;' . .- 'On- April 1:7 ,'·19:S9,:,At,J'·We,issman:·held;o,a 'hearing..::toresolve 

all outstanding motions in:th·is.:compl:aint .. case ':prior -to;.'·:":,,.:,: . . "Y 

commencement ;of;evident;iary 'hearings'on, April'~0:;:,·19S-9' .. ';'The:- ,", ': 
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petitionrito ::intervene ·on the .part',ANAOP was: qran-ted. ·~ .. /rhe~· ':r"c ,-;'>;'" 

defendant' s ~'motion, ·to 'dismiss,~~ was' denied." ';Portions (of ,::eo.ch;·~~~motion 
to strike were granted. while· otber.::portions ·were:~denied,.,~. :;GTEC .::and 
DRA~confirxneo.(that·neither;:wou.ld submit,-:written testimony in the 

. proceeo.ings , ,but would. 'instead' cross-examine compla'inants': ,:and r , .. ,.". 

o.efenciant's'testimony. .,i ... ~ '.:'~:;~, .~:,': •. , ".~.' .. ." 

Durin;: the' ,course. o·f the:. arguments,. on, the:'motions to· ',':', 
strike~ it; became apparent: that'.eonfus!ion still'.:existedbregarding, 
the interprotation. of the' previous . . AJ.:1.1 $ ruling, .defining.: the: scope 
of this .. complaint·· proceeding. . comp·lainants, alleged;, that· .:they·' were 
not presenting testimony going to the ,reasonableness, under;~ PO Code 
§ 45l, o'fthe"nonprice tariff, rules under the.Rep,roduction'-;.Riqhts,. 
Tarif,f' and· ,the , List Rental Tariff .. due' to'. the'; January 24',' 1989·, .':: 

ruling. ,For this. reason, they, sou;ht to strike' portions; o,f,. -::' 
Abercrombie! s prepared. ciireet· testimony: which, defendeci~, the, .... ;:'. :., 
reasonableness: of the' .'tariffs.:' It became c'lear.,that:,the.,parties-:' 
were still': confused about whether ptr ·Code§ §, 4'5-l: anet:·45,3·: raised, . " .. : 
permissible. prejud.icial· treatment issues: regarding. :defendant~~·, " 
tariffs.:.1 . All' parties:agreed that questions as. to:. the .. 
appropria.teness of the .price··stated in,defenciant's' tariffs were 
clearly,' exclUded· under ,PU 'Code';:,§- 1702.,., , ' " :' '; " , " ' .. , " 

AJ..:J Weissman then clarified the interpretation of the,' .. · 
prior 'AJ.:]'s': January 2'4', .. 198·9 rulin9~. He"stateci .tha't:.,' this complaint 
proceeding,:'was" not a')foruxn·,to, . rewrite' tarif·fs.. But·, he. ,found: ",it. is 
possible to, ,cietermine. whether. or, not ,,·.a . violation, ,.o':!:. ·the,. ,tar.iff.;: has 
occurred or whether or:'not applicable lawshave-.rbeen' violated:,::-: ":~) 
without rewriting· the tariff or resolving: any kind· .ot. .complex,,:, .". 
policy issues .. concerning: the; ratepayers.l, intex:estin .. eontinued:.flow 

ot revenues, trom: Paei!icBell Directory' or. any i&SU0s.·conCClrn-ing. 
right to privacy.".' AJ.,J. Weissman ·furthercieclared~that·:.'· .. ".The~· ,:,~ 

(January 24, 1989J ruling does recognize and protect complainants.' 
righ.tsunder Section' :17'02'., . Anci, .. Sectio.n .l7~02 is a ·good~,:bit broader 

than simply a forum for' determining' whether oX:,no,t ·a~ tar;i:f,f,; ';',: ' .' 
violation has occurred." ALJ We·issman also-,permitted portions. .. ot, 

- ,.17 .:- -. 

.,. 
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the, testimony·-dealing ... with, .. th~iCredit) ~arif't's\ ,aileqed) p~ej:udic'ia.l', 

e.ffect;"to_'remain:,inthe-:record.: .... ;::' ·': .. ~>\i:~ .: <: "..;::,~ . . '.; .. ·.d.:·>:~ :.::,.,,'! -.. '.:.-

On .the ; first day of: hearing',., April 2.0~, .. "1989:,,: .the:. parties 
asked· 'to place~' in ,the' ',record ,of·£ers.·' of proof· 'on: ·the;;reasonableness, 
issues which the parties had believed were precluded! ;):)y: .the:J'anuaxy 

24, 1989' ,rul'inq·~. ·Based .on. ,the: :o'!fers. Of, proof". a ,decision could. be 

made whether. the proceedinq.s .would·,be later reopened.".:f¢r:;1ew,::,; '. ,.~.:" 

evidence _ Two. clays o'f hearing's' ensued.; " .: ' 
, On, May 1 " 1989-" defendant· aaded to. its., upd'ate . 'service .. :, ' 

under the· Reproduction Rights ','rarif,ftho' specific identification, of 
new. .connects· and disconnects ... '. : Formerly ,:the, ,update ·:indica:t.ed' .. only: 
add or·' del-ete I' which could. al·so. include' other' types. of: -.:changes... .:': 

·'I'he· complainants,. f:iled .their pos.t hearinq::of,fer; ;of. 'preo:£ 

on May 17, 19'89,. Defendant ti,led. its of'for o·t·· proof ol'\"l1ay) 24", .:. 

1989..· Complainants' o·ffer ".of<proof· concerned. the .• unlawf:ulness.· of:; 
the Reproduction Rights .. Tariff. because. of::·' (1)'"unreasonable- . ' .. ' 
classification-· of .·and res.trictions :,upon, potential ,userS:, 'f,:: ".- " 

(2): unreasonable restrictions upon 'USC ot, the tarit.fed. servico,: 
(:3) -inadequate' content of ·;data provided,.. (4·) "timeliness .ot·the _<: 
information. provided under tariff,., ,and.': (50).; its,over-all.r,~nreasonal:>le 

effect·~ .. :It .al'soal,leged the unlawfulness. of . the Lis~:~Rental: Tar).f·f 
because o,f:. (1). unrcasonaD1Qrostrietion!l. on.·i t& ,U5e ,:~and',: 

(2) . inadequate . content· .of, the -data provided. Finally-;. ,,·it.·acldressed 
the unreasona:bleness ·of theCrcd.it Tariff. Defendant's,off.er of <".' 

proof dea~t with "pri-vacy~ concerns,. the ::. ratepayer· .subs.idy. :r;provided ',.' 
by PBD·,· the : state, ot· current competition,,; reasonableness ,ot;· o", ',:'.:': ,: 

commerci'al :practices,.:ana efficieney of':current"PBL'l and·,defendant:: 
eomputer linkages.)· " , ;,-:> .. ' ,.:; ... ~_;: ': .. ;~.~.":':.' :,c.· 

Tbe .last . briefs in. ·this(: proceeding·,. were :·)f il.ed:".on :J.une , .. 27., 
19S.9-~ . , ,; , • ' 'I. '",': ' 

On· July 6·,: .1989', tbe·."Coxnmission enterecbOr~89",:,O'Z-032,,·. ;,;.;; 
which granted a limited rebearinq: .. of O·.S9~03-051·in. I&S.:C.S6-06-004 
'I"tor"··the"sole· purpose. of-.. considering : the· ,appropriate eomp.ensation(} 
to Pac:if'ic '(Boll) tor GTEC:'s use'·of·thel·:merged.,datar·.base(in .. a-~,~::-; 

-lao 
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oompet'itive" context." ' ~lso,':to'~e""cons:idered., ~y: ,the·.commisSion; w.as.~ 
the reciprocal issue ot tho appropria.to'eompcmsation ,to:,"be:·,paid·,to· 
G'I'EC'~y: Pacit,ic' Bell .. ,'I'he·'rehearing: was to.' be 'oonsol:idated with a 

future ease ,oonsidering ':"the broader ,-issues. ',of, : competitive 'access: . 
to,J:ocalI:istings-r'" " '" " "" ., '. '.'.:: ",''';:.::':: ' " ;":, 

'On·J.uly 17, 198$ ,:', d.efendant'· f:iledA.,8:9-07.-03:0:,;,,"its: ,,~ 

application tor .. authori ty',to· adopt, a '·tariff tor a; Bus-incs&: .', ;"" 
Directory File to offer to thir(i.parties business ,subscribers" 
information a:lleqedly not presently'available:,.: ,'rhe'- appl''ication 
clisel:o'sedthat' the Bus.-iness ; Directory, Filecomplements;'the,.List<':, 

Rentaland'Reproduction<Rights, 'I'ar-i:fts, tor us~,.byl companierJ!,whieh. 
offer'proc:lucts: compe'titive, with.: defendant, 1'$":' "The:-,xnostnota~le.: 

example ,is.' in'the directory industryr 'where r accord.ing-, to the 
claimS: of·:'onc· independent yellow page publisher ,.: the Business: :., , 
Diroctory Fi,lQ' will l:.HD' Uflodto produco:l1\orocomp:tete'and.more . 
accurate' yel .. l.oW'page 'booksr' as.; w0'1,1 as to, canvass;: more '.effectively 
for yellow page advertising;""':, (Application· a~. PP":',,S-'6, .. ):;. :.."rhe, 
application, provided' for daily chanqe'orcler activity on;:k)usiness:" 
subscribers with certain d.etailed' l'istinq and customer ,account-

, levG!l' :information' obtain~<1 by' d.efendant as a' resuJ:t of sct!rvic~' 
order activity; on l:>usinessl-istings .. ' The information included' 
billing tel-:ephone nW'nDer r 'D-illinqname ancl adclress,.: ~serv.iee' order, 
number~' service ,address r ' and"transmittaJ: cocles which ,identify new: 
connects, di:seonnects, sQrviee' :'locationchanqos, and £upersed.uros .• 
The, intorm~tion ',is generated' 'by aCOBOr..,>proqram·~ancL;was~to,':be ,," 
provided initiallyonmagnotie tap~.' Mark.ctvaluo-pricinq was 
proposed,' , with Coxnmission:.moni toring., and reeva,luation 'ot the';DeW,·",., 

offering in future rate cases. Detendant stated .the"lnost likely.c.:, 
users of ·the 'product were GTEC and The' ,Reu~en ";H. ,Donnell:ey 
Corporation and possibly TRW ancl Dun & Bradstreet.. The proposed': 
Schedule"Cal. PUC;'A12~2" was, annexed ,to the 'application.: 

" "In A.89-07-030', 'de'tenclant .. also' ,requested a modificationt; 
of' the' 'Credit Tarittto-',permit, the' release' ot· ,tho',-customer, ,account 
information· 'contained' , in 'the: ' proposed Business.' Directory~.iFile:·' ' 

- 19'· . 
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tariff. Oefendant· asked,to;<add;-:to~;the"Credit, Ta,=,iffl's- ,Section d, 
I' "' I • I I"~' , .' • " ," I I'···," " , I " I'" ... \ ".1 ~ '". .. '.".' 

excepting from .the,'non-release',restt:ictions ,a, Bell:company and Bell 
• " I I '. '., • " I I I,'~' ,., • " .. ' 

Operating Company', an·.exemption':'when. Ntherequester ~1±s":licensin9 
, . . .' .. ,' .. 

the information pursuan:t t~ .Schedule' .Cal .... P'Oc 'NO,';' ~~~'~2~" The 
application requested that the' Commission consolidate~:the limited 
rehearing of 0.89-03-051, on directory 'listing.: compenSation issues, 
with thQ appl:ication~' , ' .. ' 

Fiye protests, to, the' application were fil~d~~:,.:.,GTEC, 
Oonnelley,. and' ORA 'all protested the consolidation ,of ,the limited 
rehearing of 0.89-03'-05,1. ,On :quiY·2S',:','1~~9,. oonnelley .. m,oved to 
dismiss defendant's, app,lication on various: '9'rounds~':: Oefendant 
responded to th~, ,motion .01'1', September .. 'll,.:1989.'" "~ _,,' .. -,' 

On October 17,1989,·this Commiss.ion, issued."its 
0.89-10-031 on Phas~ II 6f' I~S7-11~'033'" ',In' th~ discussion of , ., , .. 
yellow page directory serviees.,. we', recognized that: ,';, ': 

, , 

"Historically, these services, were, c:leve 1 opec:l at 
ratepayer . expense and. in return have,.,provided 
substantial contribution'·to basic rates ($36S.~4· 
million in 1987 for Pacific Bell). At the'same 
time, some amount of competition is beginning 
to develop, partieularly in niche markets. 
While· the extent o,f' competition was hotly.: 
debated.in thc.record, ,no concrete evidence was 
introduced which would allow us to drnw . 
conclusions, about either ,the 'amount Q.f existing" 
competition or the likely inroads which may be 
made in the future to the local exchange 
carriers' market share'. . 

"PO' Code' § 728.2 lar9~'ly' d~'re'9ulatesdirecto%y" 
, advertising' serviees-, but instruets.·· the .. ' 
commission to. 'investigate. and consider' their, ... 
revenue and expenses in setting rates tor'other 
services. Given this ,legislative mandate, we 
agree w.ith GTEC and ORA. that the revenue , 
indexing mechanism should not be applied to 
these' services. However" consistent· with the.':',:· 
statute, we,conclud.e that they. should.. continue 
to provide a substantial contribution to ba:sic' 

, . rates"" , .~: " 

, . 
I .~' 

- '20' ''';' .. 
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"Parties 'disagree',.regarcling" the,~ level'o'!: :profits 
,which can be expec~ed ,in. the future from, . _ , 

directory aclverti&inc;r' se:rviccc~ , Whileqrow:Lng 
competition could. ,limit,.profits from· these·,,· 
services, such a trend could be more than 
offset :by efforts 'by the 'local exchange 
carriers to ,expand the: scope 'of directory,.. ,. 
advertising ,services. ' 

.\ • j 

"It is uncontested. that local exchange; carriers , 
continue to en:ioy"si~nifieant market power in , 
the a.irectory advertl.sing market. ' We" see no' 
reason why sharehola.ers should· receive the full 
benefit of what,may largely be monopoly 
profits. Further,sincctheir directory 
aclvcrtieling ,servicC3!s ,are well, ,established,. we 
believe that local exchange carriers ,will " 
retain sufficient incentives to vigorously 
pursue this market, even if excess profits-are 
shared with ratepayers. Because of the 
existence of significant market power and 
becaus~ efficiency incontivlts would. not' ,b", 
seriously, compromised, we conclude that Yellow, 
Pages directory services revenues Shou:ld' be 
subj'ect to a revenue" sharing lnechanism." " 
(DeCision at pp. 201-203.) ' .. ' 

Thus, the revenues and costs from yellow pagcs,continue'to be part . .' ", 

of the rat~ setting' process for .teleph.one utilities..' ~,"j 
Asa result of this compla'in't'proceedin9" the~.'defendant's 

tariff propOSAls, the lixni ted, rehearing. of D. 89-0'3-,0-51·,·:: and the 
decisions made in, Phase II' o~ I. 87-1i-o~'3" the> commi'sS:i:on decided 
to commence a generic proceeding' on· policy, and 'le9al· 'is~ues 
surrounding yel,low paqes competition, ,and access to, e:ust,oxner list 
infor.mation. On JanuA%y 24" 1990'1' the:, Commission i'~ueci its Orcier 
of Investigation into ,the, matter of:' competitive' acce'ss:'to customer 
list info~at'ion,,' I~'90-0'1~'033" (Li'st,oiI),.', . Its' p~rp~'~~'::is to, perxnit 
this cownissiontodecide," on 'a comprehensive basis "rather than by 

I. ,. I' " '" " ••.• 

a patchwork ,0£ individual ciecisions"impor:eantiissueiconcerning 
the dissemination' of customer list: information:· po'ssessed by public 

.' .j. • .'.' • : ' ',,';," • " .-' ' • ,,', •• ;. .,.... • '. • ~ ' •• I '.~ ; 1 ,:<! .:;' 

utilities in California. ThQ List OII consolidated· tw~ pending 
proceedings: A.89-07-030, defendant's tariff application for the 
Business Directory File tariff and a revision to, the Credit ~ariff, 
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and. the limited. rehee.ring'of:O.8"9-0'3'-oSJ;::-to reso!.ve issues ot 
compcn&ation to GTEC an~ Pacific Bell for oach'$ U5Q of tho other's 
proprietary listin9 information. The List OIl re:mains~:pel'ldinq,:. 

,Thiscomplaint,proceeciinq,was·not'consoliQ:atect,with the 
List ; ,OIl because ,an evidentiary: ,hearing., chad already ,been conducted.: 

ana all, briefs: had been !iled~ However,:,·' the List OIl: c1eclarcc1that 
the complaint case would "remain open;r.:w:ith 'afinal';'decision: :'i", . 

reserved, until comments are received in this Investigationlt or ,;.: 
"until we have made sUfficient ,progress i:n.this Inves.tigationto ':, 
address 'the broador is.sues. raised, in C.'S.S-06-03J..'", ';:'" 

" ' :On March 16, 1990,,. 'complainants. filed.,,:,"in.,this~complaint) 
proceeding.;- a Motion to Require the OesignatedALJtolssue .. 'and, 
File ,a: Proposed' Decision: and" 'l'hereafter,'! for the' Commission, 'to' .: , 
Issue its. Decision Consistent, 'with ,Section 311 of Public ':Utilities 
Code. 'Also. on; thatdate,'Oonnelley' filed.',a 'petition, .to; moditytha' 
List OIl and asserted that the decision in this complaint,'case' 
should' not bedeferredpendinqthe outcome 'of the' .Lis.t ,OIl .. 

·OnJune S", '1990, AtJ:'Ann Watson' is.&ueda, ru,l:ing: ,in' the 
List OIl and' all consoli~ated, proceedinqs, I .. 9:0-01-033;' ': ')'.', 
A.89-07-030', and I&S" C.;S:6-06-004·~ , 'Her' ruling;;interpreted:,the List 
OIl not to,conclusivel.yrequire thatthis:comp,laint .case'.have' its,' 
decision deferred pendinq thel final":'outcomc' o,f tho'·:·investiqation.., 
Instead'I'AJ.J·, Watson 's.tated.'oncc' all, comments· andJ·,rcply, comments:, in 
the List OIl were filed ancl analyzed, ;a clecision; would. 'be made:;: by' 
ALJs Watson and Weissman, whether the List O~I sti~'neeessitatcd, 
further' deferral-, of ,a ,-decision" .in this casc_', ': ,"., ,. ,:: ':0:; 

.'I'h.is complaint ·case .was.··transterred,' to', AIJ':W.atson'~.~ ; ,On,:',: 
Nove~er6" 1990,. a ruling:,of'AI.J': watson granted: the~ motion ,tiled:': 
by complainants in,C -8:8-06-0 3'lancl the portion, ot" Oonnell'ey"s; . ',," .. , 
peti t'ion for modification: "ot·the List OIl requesting' the 'issuance., 
ot a ,decision, in C.8·8;-0,6-03'1 .. , Attachoci:,to ,tho j,oint ·.ru'lin9" was;·.a,:~ 
copy of the proposed clecision:' in .. this ,complaint," case '..:: '. On> that' ,same 
day,:: 'the proposed decision' was. ,issued' under PO Code ',':§ 3'11. 

,''I •. '.1 
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A. Q:!)Qplainants,.: ,': I' 
, ~. • L' 

I, I .... , ..... 'J I 

.. Complainant 'The- Reul:len: .Ii": Donnelley corporation CR. H. 
Oonnelley) ;'is',ra Delaware, :corporation/,-:~ ;all. of ',the: .stock, :ot.~, which:" is 
ownod,'by. 'rho Oun &. Bradstreet-Corpora.tion.: :R.: "H.:.·.Oonnelley ,.! ~'.. . " 

throuqh.:i ts ':Donnelley Dire'ctory·di vision' .( Donne·lley. ~Directory)~., ".~ 

acts as sales,aqent'."for· the yellowpagesairectories of':various' 
telephone:,companies outside ·California •. It· also":publiDhesl,,yellow.:' 

pages d.ircctories 03: its· own. 'in' competition. with local: telephonc~::· 
company;:dire'ctories- Donnel'ley.:,.a··subsid"iary, of .R:."' 'H~ : Donnelley , 
publishes:, anaxnanages.approximately lB· .independent.' yelloW" :pages~:.-··'· 
telephone. directories serv.inq approX'imately.2.oor communities': in .' 
southern Cali:fornia. R. H.: Donnelley ,;:. ·throuqhanother·) ,di vis.ion,: 
provides;"a telephonic classified· directory. service,.::' called'The." 
Talking Yellow Pages .. 

. In their, directory. publishincJ operations.,:' R.:"H~; :Donnelley 
and, its.aftil'iatos compote'; .with·,' numerous companies,:' .including local 
exc::hanqe telephone companies and their various unrequlatec:1 .: ...• 
affiliates .. ,R· .. H. Donnelley' sl.California' businesses: include 'the·, 
sale' of·' advortisinq for':publieation in ·.classified·· :tolephone: 
d.irectories··printed by R.., H. Oonnelley.;and,.distributed,frec;(ot: .. ' ' .. 
eharge' 'in-areas: eoverec:1, by the directories... In this ,.activity,~· R ... 
H.: Oonnelley.asserts it is, in direct, competition: in: ·the' yellow: . 
pag'cs,.marketwith PBD~" "",.; ." .. ":.; .. 1.;-: 

Complainant D&B-IR is:an unincorporated; division.· of'.:O'I.tn.,« 

Bradstreet,.: Inc.,. a·Delaware' corporation which is,.. in turn, a 
subsidiary: ~of' The· Dun.&:Bradstreet~Corporation:. O&B--IR maintains,:a 
commereial, database of over: lO: million records. 'to: support ,the-: .. 

mail inq . and,: telemarketinq :l:ist.· business, of ... i ts ·.at!il-iate:,". Dun's.', 

Marketinq Services, Inc:. ,..~ .. and·. the coxnxnercialcred'i tinfonlAtion, 
business. of its, parent,..,oun.··:& . Bradstreet,:' Inc..:-:.·':'.,'~": ' " , . ..: .... " ,'" 

The complainants. : contend :that the primary"issue in·:::this, 
case is whether the defendant is entitled to discriminate amonq 

- 2·3 ':-: ~. 
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customers '·of .the, same class based upon whether, ':or ,not :those 
customers·are ,affiliated by:ownership, with· the defendant.I;'; " 
Complainants. ,also, assert that ,the;,',two· other related:,'issues ·,are:.; 
(1) whether, the defendant· ,can proyide' by contract,,\to 'one memberot 
a customer class r:' servicesunavai'lal:>le. ,on any, terms ,to any: other. 
member of that, class, and {2') "whether the defenc1ant has ';correctly, 
interpreted and ·applied. its, Credit Tariff. Complainants_contend 
that" detendant's,provisionof more.,information to 'PBD .. ,than,:it 
provides to other d'irectory publisher· competitors, violates PO Code 
§§ 45,1, 453, and 53:2'.' 

,The 'complainants. admit ,that ,they. ,do not. :meet, ,the standin9' 

requir~ments ot PO CodG·~i·l7,02 an4.,: ·therofore" acim;i.t,.thoy:~,clo~·not" 

chal'lengein "this ,proceedin9' 'the reasonableness o! defendant,'s 
taritfed. rateS'. ' " 

Comp'lainants.·'contencl;.the ,defendant confers, :an undue p

, • ,; 

preference ,or advantaqe on ·PBD by ite"treatrnant ofPBO outs;l.de,. it& 
tariffs, which is. a violation:':'of §- 453 (.a):.'I'hey·arqued··,that" . 
althouqh d.iscrimination can .be;permissible und.er '§,.453·;when 
justifiec1 bydifferenees, in costs, of .provision ,of :serviee,tor. 
operating· conditions, these 'sections; are; 'not, applicable when,: 
clefendant. prefers. its ,affiliate •.. ,Asa::basis ,for;:this, ar(]Ulnent, " , 
co:mplainantseiteeases in.which §, .4503, has been-: founci. to,>prohibit· 
uti·litiesfroxn c&tablishing.rules·,or,·provlding services .. that;are , . 
preferential to their. shareholc1ers, subscribers,·or ':parent;.: ,. I,' 

companies.,· " ' . , , , 
The ·complainants note' that, ,in DeeemDer .198.6" defendant,. 

with this CO'nUI'Lission's. approval, transferred.',its-.,c1'irectory; and";,, 
relatecL'assets' to,:·PBO_.Tben defendant, ',and ,PBD::enteredt)·;i.nto a 
contract : which :made, PBD,a ,vendor; assuming: d.efenciant,~ s,·requlatory·; '. 
Obli9'ation:to.'publish(lanc:Ldeliver ',alpha}:)etical:;wh'it~ .. pa9'.es.and· .. · 
street address dirQctoriQs to· i til tclophone ,~ub~eril:>er5. ) ; , .',,' 
Complainants ·contend·::that clefenclant)is incorrectly:, also· applying 
this: contract ,to yellowpaqc classif,ied directories ... , 

',.) .,',,' ".' I , ••• ~~J ~ .. 
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. Complainants ::also' arq.ue ::that: for·purpo$eS'co·f .:produeing::.·: 
yellow pages:,··PBO·is·neither' a-;vendor~:nor, a,:, subcontractor·to-::>':·',,::,·: 
defendant' 'and· that de'fondant' cannot, 'j ust'i'fy '. the :pre,terential: ;. ,; .. ::: 
treatment in' favor ot : PBD' in: the,product·ion: o,f:yetlow :·pages·, 'on this 
basi~. The complainants allege that a;ll Cl'irectory' p~J;ishers ' .. :.' . 
except PBO:must take,subscriberint'ormation,i trorn.,.clefenciant'...unde.r' . 
its Reproduction· Rights Tari!f. 'Th~y" eompla-inthat . th,is.,'tariff,QQ: 
infonnation is only useful'· for 'an' alphabetical white ::paqes' ,type ',' 
section ina classified (1ireetory and 'is not val:ua:bler'for . 
production of a traditional class.ified directory., . '.' 

'sy'contrast;complainants a.l:lcge that, ·PBo:.obtains, 
outside· det'endant"s taritfs; several· classes, of information' useful;. 
for the production ota'classit·ied yellow. pages. di~ectory ;<upclated, 
on a daily basis, under transfer pricinq a9reements ·:between': 'PBD ~'and 
defendant. 'They assert ' such intormation 1 should be' .ava:i'lable to all 
competitors at· its marginal'cost to, defendant.,.' Complainants': 
contend· whetherPBO :1lses·theinformation is.' inunateriaJ:.:·· .. , ... '. ',", 

Complaino.nts· 'a).oso' assQrt,'thQY"aro' di&advantaqed' by,·, ., " . 
defendant's bundlinqofa ,,·:trC!c ,white"paqes type'''lit;tin9':in''';it~ ' .. 
yellow pages .' as' part ·of:the":basie . telephone ,service ::cha'l:'gc;:for" ",', 
businesses" while, refusing ·to· ,release ':to.· anyone·: but ::PBD'~the;' ;' .: '~' " , . ,~ 
classif'ied,,'directory"list,headin9 selected tor .. the:free,::'J;istin9:,~by 
each;:bus,iness'.· Complainants contend, the ':failure 'of defendant, to.;.' 
release this informationmak.es it hard: tor thexnto compete'''by''also 
<;iving a free listing under the proper heading to :businesses:';',.': '~.:' 
whether,: or not' the -businesses, adv~rtise by,~displayr:'ad':'in their 

': :, Compla·inants . argue .: that, by refusing·· tor:;proviCle -them the 
in!ormation:they' want;~'·in~'the'.·format:,theywant,..and with/,the. "':; '.::~ 

time11ne'ss,·.'they want, ·'de·tendantJ~,has·; tailed' . to ";provideojust ~ and:.. , ,:: r, 

reasonable· s'ervice:·under·'PO·"Code §. 45,1;' '. .'., j'--.,:) ,:;: . .'~~ .. :;1 -'. ," , 

A· violation:· 'of' PU CoCle:' § .. ·S32··,is.. also :·asserted, 'base(1{on:~ 
defendant's failure ,to, requ,ire' PBD' to complY':with the:;'Reproduetion 
Rights Taritf and defendant's user instead, of the transfer pricing 
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aqrQement outsidel"its' tarit·fs :,to ~'providQ ,.more 'G\ll:)&cr:i~r, ,;;': :, '." ~:',i 

information 'to" PBDat the "transf.erprices.~, 'Thus:,:: oompl-a.!nants: ~.' ': ,. ' 
argue .that-defend.ant- has failed,·;to·adhere ,to its'~tar'i:e~d' rates:cand 
has instead ",used' a "contract ',not::reqularly' and· ,uniltorm'J::y.extendect~'to 
all. ~:,·I.' '!I ,:r.,' ,I.,/r;; ~ ).':11 "')"::/~'.1 '" 

Comp,lainants.",oontend that defendant has"vio'J:'ated:iits "; , 
Credi t Tariff ~eoause it interprets the exclusion for a HBel-t" 
company'''' 'to,,',apply, to' PBO."CompJ:ainants'assert .that"the,"oredit 
information C/.t!em$dcontidential :unc1Qr thQ 'crQcU t 1'a:l::1:: can,l:only 
~e ,us.edfor . purposes whioh'are direotly related·',to,l~the -"provision,.of 
telephone servioe.. They :declare "that PBD,does. not 'Use'~the"~" ,', 
information for such purpose's: and does' not come within' the '"tanf,f"s 
Bell' 'Company' exception .. ,.',,< .' , 

, , . .!'~ i ' , 

comp,lainants also' 'arguethat : the information' "speei:f,iedas 
confidenti'alunder, the' Credit Tariff' applies' to' res:identia~ i :., ." ',' 

cus.tomers.: only i :becausQ the; tari ff ',refers to such· :::i temS: :as soeial~: 
security ,and: drivers'l'icensenulUl)ers rather than, to-any:'; ',' ',', 
information peculiar to businesses, like federal emp-loyer",::;,'·"i .• ' 
identification num.l:>ers. Therefore, the complainants al:le9'e',that­
d.Q!~no.ant· has. misappl'ioQ'its crodit"Tarittby interpreting it to 
cover' both resi'c:1entialandbu'siness subscr.i:ber intormat'i~on. "," , '::. 

Complainants also contend that :·the enaetment ":by the·' .. , 
le~r;islature o,f PU, Code § 2'891: is. simply:·a"codif.l:c:at'ioll'of the 
Commission's :Rule' 3'5, poliCies' Qrnbodiec:1' in 'thQ" Cred:it';1'ari,t't,~/:: 

Compla:inants. reason 'PO' ,Code'§ 2,891 onl'Y .. applies.'to·'~resldenti'al., ~,' 

:;u~scribers. , therefore, 'the 'Credit Tariff is 'onlymeant, ::to':so ~, ',' ., 
apply. ' . , , 

. Finally~' complainantSl'allege' that' :due '/to:,:the ;provl,.S:i'ollS>::: 
of'PtT,"Cocie' § '72'8.2;- the 'commission cannot eXerei'se "j:urisdiction:.::or 
control over classified' telephone:·directories .. ',For'th1s ('reason; ',': 
complainants conteno. 'the'Comxnission ,cannot permit the·:alleged"" . ': 
preference' or aQvantaqQ,' enj'oYQ(l'by :PBD,' ,to,',cont:tnue~i"l '::.; " 

.,-', ":The 'complainants 'al:SQ, argue, 'thatthey'have:'not.:'been,,·j . ,:~ 
offered an adequate opportunity to present evidence and testimony 
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on all issues properly<'raiaed.·by'.:the-ir:amenaecl:·£omp·la·intl duel·:to."a .... 
misunderstanding of· .the ALJ'~.s":J,anuary,.2'4',· .1989':ruling:',.,nar.rowing:· the 

. scope:of thisproceedinq. . :'I'herefore,. the compJ:ainants.,.:assert 'that, 

,this .. co:mmission .should:ciecicie now.~~those ,issues., ,ripe.· for ,dec,is·ion in 
this case ana simultaneously set for hearing, in a Phase II 
proceeding.,,· the '.rerna:ininq·,isslles, raised·by..the···post. hearinq otters 
of proof.' "I , , ~'O",' ': • ~.' '.,' • J • 

.. ' ',: -As.· relief ,complainants ,,'request the Co:mmissio%ll.::to·order.~,: 
defendant,!'. . (1,' to ;stop "provic:linq .to. PBD/·$ classif,ied.;.direetory ..... 

business any sUbscriber' irltormation service·.which ... is :.not -:ofter~d in 
the Reproduct-ion :Riqhts:1'ariff;. (2), .to·.requi.re· full. ,compliance;·by.­
PBD with· the. ·rules. and, procedures 'of that·tarif.f,;: ., 3'):.~to-::apply. ·:its 
Credi t Tariff to PBD; and (4) to cease and desist ·.pr.ovidinq!<:any ,of 
the' confid.entialinformat·ion 'covered,.· ,by, the Credit: 1'ari'!~ to PBD. 
Complainants· also··ask that·,the commission,declare··thatany.-!'RUle.·3'S, 
tariff, such ·as defendant's ·Credi t Tariff,. cannot:.be· construed\:;to"j 
apply to business.·subscriber inf.ormation". but 'only :.to- residential' 
subscriber intormation •. : r ,,'I 

B.' ,Defendant :., . ". ' 

,Defendant, Pacific. Bell,. ·is a:. Cal.ifornia ·.local;: exchanqe·:~ 
company.. . .PBD . is. the :successor to· defendant's i ,directory.' publishinq .. 
elivision and. ·i's".a wholly:owned subsidiary. o:t!d.efendant'.)~;: 

Defendant contends .. tbat PU Code §§ 4·503. and :S-32',~~only 'apply 
with respect· to- public utility services that .are o!fered:bya- ,.~ 

utility ,to·. the~.9'eneral .• pU):)lic.(~> It:alleges'·;.that;·these· sections :.do.' .. 
not apply :to:"a. utilityts usc'·of its.:,own ·asscts'Jto,·~cr.eate:':and·:': "!', 

furnish a product which it offers to the public, such as a 
te·lephone-·directory •. ' .Detendant·arques that the Commission's 
D.'.89:~OS":"020. (the· seconci·interim decision. on defendant's enhanced· c 

services';appl'ication)., :supports ,this.-.contention .. , . ·.Defendant, asserts 
D. 89-0·$-0,20 only orders defendant's; :enhanced'.services. ope:t:ations~r·_to 
pay tariff rates, !or.the~use·~of/tari~fea· services ,. ::but :;does: ,not 
prevent, its ,~,enhanced services .di vision: ,from :.dev.elopinq, : products 

',;",,"1 .'. 
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with'~assets that'are:not ~offerecbunder::tariff-, ',:ncr,;does' it ,,,require 
the • division t ,to use .0nJ:y-, sorvices, furnished. ,to ,~ i t",under(, tariff. ',:' 

. : Defendant .Iarques:" that':,the PU Code: sections:::'are : analogous 
to 47 U.S.C~A~§· Z02(a) "whieh:'prevents":unjust:or:'unreasonable',,_ 
discrimination and undue': or unreasonable',preferenee':or·, advantage 
and' unduQ' or unreasonable prejudice or· :disadvan'tago by telephone. 
utilities;·It. posits, that the' FCC" ,under., § :2'02 (a), :.does.,not . 
requ:ire·'that·.utilities purchase their resources:-'forderequlated", , 
product only under tariff.':' Such.' an.interpretation ,of·..::the·~PU': Code':' 
by this: Commission' is I urged,... '... ": ' , :';' , .~., , (' 

" .. 'Defendant also· contends that' it, and PBD' , are' ai~sin9'le" ': 
integrated',entity for> purposes.: of < the',. PU, Code .. ' ; It:;argues-:that,tbe 
directory ,business is only partially deregulated . .by', PUc Code.', 
§ 72'8.2.· Defendant declares that. the. assets', of PBD- are.:. still.- in· 
its rate base and PBD revC!nuo&', continue ,to be, impu.ted·. to, defendant 
for ratemaking. purposes. Defenaant alleges that,' in essence~ ,th'ie 
Commission"ihas comp'lete .. regula.tory' control over,' PBD . because.' we·:may 
impose ratemaking penalties.; on defendant. if we find PBD.'s >:~" ~ .. 

operations' arc' generating- either: inadequate revenues,.! or: excessive 
expenses.. , Defendant also' noted' this..' Commission.' s eoneern, <iuring'"' 
audits of, Pacific' Telesis subsidiaries that" pUblishin~J':,"';" ". " 
opportunities for PBD·, not ,be transferred to Pac'rel'". Publishing:, .'. 
which is the' unrequ'lated: Pacific 'l'elesis., publishing~:, af,f'iliate." , . 
'l'hus., . defendant: arques, .. that the' ·corporate. boundaries:: :.between:i.PBD', 
and detendant should l:>e, and are: properly, disreqardecl-. ~":': 

, Defendant's· second' argument why disparate/,treatment -of: '. 
PBD,' is, not" 'il,legal". under the PO Code's, various., c:liscrimination .. /i· 
rules:., is that PBD is .. > a·: subcontractor ,to' defenciant .. ;/'l'herefore',": ':. 
defendant ·contends..: 'that. paD' .is. entitled' to ' use~ -all defendant '.s ", '.~ 
resources which. cl'efencl'ant:could, use", .were-,defendant:~to dev.elop-:tl:\.e 
product in-house. Defendant notes tha.tcomplainant:, lC,·,K.:, Donnelley 
'receives .. ) the' same information whlch •. PBD' 'recei vesin:( -those; ;regions'; 
where R. H. Donnelley acts. as. a . ,s'\ll:)contractor ,.for~ ,the: :loc:al: ." '/:.:':" 
telephone company. Defendant argues that nothing in this 

-28,1'~-
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commission' s"0.85-12-065,· which:;8uthorized :"defondant':s transfer~'of 
the. directory':operations'to' no: as a' separate~)sul:lsidiary ~~~requires 
paD ,to; alter,'the.:operatiolls as conductecl in-house."or,,~lt(Kpurchase 
sUbscr'iber ,information,,; from, defendant')under' itsl:~tarifts-;. ::~" :; : ~'~ '~,.i ': 

'"Defendant" also',alleges; ,that', when :PBD needs.")subscriber:_;, 
information which., is, ,ava,ila~le under the Reproduction Rights, or ' 
List Rental Tariff, ,PBo, does, pay' the' tariffed rates. '; . Defendant' 
asserts~ this' is~ done ,'in" compl'iance with FCC "transfer" prieing~,:rules 
concerning' transact,ions between:"' affiliates. ' ,,~," ",i "~, :':C::;j>~;':,~-

Defendant argues that PU Code, §, ,,451 ,does :,not :,apply' to the 
fD.cts of this, case~' It contends that ',§, 45,l is not ,a, ,remedy for use 
by competitors, of' util i ties: which " are'> inj ured:by the:: reC]Ulated,,' .. , 
utilitY's:~'eonduct. Assum'ing" arguends>, that § 451',wereo:to-;;apply~,: 

defendant' contends the, proper mode',: of analysis tOI applyr ~ is" that, 
found, in antitrus.t" law'. Oc'fendant contends sueh eaSEL law supports 
denial 'ot any § 45l ra!covery~ I,nd~ed,detQndant':declareG, .. that this. 
comp'l'aint proceeding' i's an,: antitrust, case', improperly:cloakecl'.in':the 
disguise of~:·Pt1 Code § § 45l',. 4S3r'\ and 53-2'., .. ,·c .~. ,~, .""::- ,.:~ i'-:~ .". 

-' 'Oe'fendant'asserts~that it has eorrectly' applied,'; the' ' 
Credi t" Tariff, ,to business, 'customers: and that, its interpretation,', is 
consistent w-ith'this.' Commission.'s 0.8.9-05,-020, ,wh:ich prohibited 
defendant' from releasing' bilJ:ing ,:name and:: address': of electron'ie'" 
mail services. ' cus.toxners.,:' which, are, pri-marily businesses:.::: ':, ,,~:," 

Defendant,,/ contends that' PBD" 'is' a' '''Be-llCompany.'!~,subj,ect" tOo', tha.t' " 

Commission mandated exception' in', the' ' tariff ... :: And-,'! defendant·, also, 
argues:: that ,'.~ even were :PBO" 'not ·'subj'ect, to', the' Bell:, Company 
exception", i t:'would : ,still" be able to take-'in-forma:t.ion:' ou.tStide: the ' 
cred'i t:' Tariff because, ,it is~ a' 'SuDcontraetor, of: defenclantwhieh is'~ 

clearly', a: :"Bell Operating: CompanY". under~,tha,t: Credit;','1'ariflf(,:.>:·, ; ",~, 
exempticmw,'Since,:the' Commission,:, in: 0.:92:860'" (:5~ cal(~::PtiC .2d,:",'4'5,',,,, 
(198.'J:),Y directed the ' exaetwo:r:ding,:'inciefendant.' s. Crecii t·, 'l'ar;if;f~':: ,­

aefendantasserts no" discrimination- has, occurred. which'had ',%'Jot been 

expressly,:sanctionedby ·this:/Com:mission~ /' :' I;'; ,-;' "" ,' .. : 

" '; l' " • ,'" " 'r' ~ • :, I " ,'1' } • 
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': •. , ..... ' :Defendant,·contends ·.,that. :sinee, its. su):)seril:>_er~ in~ormat10n. 
is not a p\.'IDlic asset but is instead its proprietar:y' ;informa:tion"". 
defendant· :15 . not ".requiredt~. r.e·lease ; it:,: to al~l .eompe:t;i:tors. 
Defendant asserts its' assiqned.elassif:ied list headings.. (CLHs}::!al:l 
in th·is class.:_:; In addition, ·defendant asser:tS::.that·;-:t,hej CLHs. which .. 
bus.inesses:·seleet on' customer calls·, by,PBO, as .opposed ;to:.~ones .' 
assiqned ,bythedefendant'ssalesrepresentatiye,;at; ini~iation :.of" 
business serv'ice, arePBO" s business in·forma·tion· and the; ,:z::es.ul t; of­
PBDrs calls; on customers •. 'rhUS, defendant asser:ts.;theS;e CLHs are:., 
not obtained in connection, with its.; tranehise monopoly) ancl,;;that.: .. 

complainants want ,~ tree ride at PSD' s expense .. ' .oQl:~):'ld.:lnt :. eontonClQ 
requiring PBD to release its CLHs would be both·antie,ompeti..tive and 
anti-consumer. '. It als~ .ins,ists, that complainants: ,eanl>;obtain 
accurate~ .CLlis tbrough their -own; . customer. ' calls:. , .·Def:endant.·-:o~serves 
tbat ,its:'revised Reproduction ,Rights ;:Tarit,f Px:oposal.No:.; 8-,8120 ... ' 
would'.provide tbe- defendant's ,CLHs.,.to-, licensees., ·~ut ,no.t ,PBD'.,s. 
Defendant:. declares that the· sale., of list .. assets :,is :tantamount,:.to a. 

sale .:o'f,;'surplus, 'assets,·. which- Comm'ission' clecisions.requit:e ·;to ·be" ' 
sold at' 'fair .market, va·luQ, 'rather than at ,the, ,lower,·.whol~sale;p:rie¢ 

complainants-"seek.· , " ," ',j :,:.':., ',',':";;''',.'':: 

Defendant also, alleges ·.that the complainants 'hay;e,' not· ,: 
carried . their '.burden· ,,0 t ,proof tha tthey. ,·were. :prej,ud.iced.. by..: ,,' :: ,.: ' . .':, . :> 

defendant's· 'actions ,in,,:re9ard.,~to, its;.interpretation".:of, tbc;,tariffs. 
and releas~·of :information.,to:'}>BO .. ,. Oefendant.':asset:ts',)that _ ': .. ':' 
information furnished to. PBC .. isnot,used in ,the "solicitation. ot:.;,·, 
de£endant~s :yellow.pages :ads .. , .. Instead fl ·.it ·is furnished: PBD l:>ecause 
tbe computers, "~ofthe tw.o·:entities, are linked, .;a,.situation;,defendAX?-t 
contends ·:'Woul:d· becostly,to~rectify:·. "Defendant:-also states,that :,it 
has qone ,throuqb commission cbannels to-attempt :repeatedly.~to ; :.~ 

revise' ,its ,';tar·iffsto make the information sought')~Ylcomplainants:, 
avai.lable ,in a format Qui table to', complainants and; to rcmo~e tbo: 
obj,ect:i;onabl-e .prohibitions .against .use:in otber·;than:.,printec:1::,media. 
Defendant asserts complainants' competitive. disadvantage,~arises .. , '. 
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through:<:its !a-ilure:-to~ use effectively :the: ~ln'tontati"on: 'currently 
avallabl:e:'t'o; it.':" "" ,. -,'" '; ;";,},':; ", 

.' 'Because,'ofthe 'costs' associ'atedwith';sever:ing':any: ": "',,' , 
computer" '1 ink', between 'PBD and'defendant:~,: ;d'efendant: :contends'; ;that: "':' 
any, 'reliefi granted' to- complai"nants' 'should; -take: the: form.:'o!'J this:; ,., 
Commission:'sin:ttiation o,t' a ',subsequcnt-'proceed'inq:-:'to:revise'Rule ' 
3S--tarifts) in general ; to- 'perxnit . independent 'd'irectory 'pUblishers" 
to have' access to the 'p'ieces of· b,illing and ' credit 'information: ,::,' 
which the Cotnl'tti'ssionfeels' is essential' to operating a,; successful'; 
independent directory publish:i:ng:bus-'i'ness' 'and:, which: cannot be: " : ',', 

obtained :e:l sewhere • 
C.' The' . XnteaeDQrs ' " ~ I .. • 

,. '.' . 
L, ..' , i' ..... ~ • 

GTEC;' ,as 'an "intervenor,::al:leges- ,that ,the~ Wl'lo,le;"purpose:,"of 
th'e R~prod.uet'ion" Rights' 'I'ari't:t: :'is" to-'qrant 'a pub'lisher':a:~:,l;i.eGn""to 
publish a qen'eral" directory 'forqene:ra:l' ,pu):)l'ic 'use :~nd:~ 'd:l'stribution 
as apririted' directory. " 'It arques-that ';'eomplainants' are >trying ,to, 
use ," the ,Reproduction 'Riqhts' Tar:i:ff and: the associated· :eList: ."Renta'l" 
Tari:t! 'tor 'other purposes which, were not:'eontemplated~ :at:thc,time : 
the 'tariffs weref:tled and 'aecepteC1. 'It, asserts' that, ':in,:l9S6; 
defendant properly denied complainants' request that , defenciant' ',:. 
furnish business and' 'l'isti'ng information for telephonie':business 
classitied d'i'rectoxyservice, 'sin'ce :electronie, direetotyi'S'crviccs'" 
were' not' an authorized 'publication under' the' Reproduet,ion =Rights: '. ' 
Tariff. GTEC 'also contends detendant ~was.' correct "in .:denying'" ':, 
complainantO&B-IR's request,for·information under'the Reproduction 
Rights Tariff' tor mailing and'telemarketinq lists'.;:and'·igranting:' o~.;,) 
com.mercial~cred:tt and., 'insurance.: ':Theretore, GTEC :'stateS' ;.that:f: :: 
complainants" arqume,nts :are merely a 'coverfor""itsr,attempt:':to',< 
obtain the information, 'penni tted under the 'tariffs ;'!or-::business ;:, 
useswhich'are"not permitted:'b~t'the tariffs, .. :)It;:asscrts:tbat,~:. '/,': 
since the'information': and, the ,purposes, for· which' it is:-:sought:are;, 
outside the scope of the taritts,~" defendant, acted,:,;properly.c.to', deny 
complainants'" requests.' ,',,; ,~' ,',I': ~:,: 
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. 
GTEC notes that::the';yellQw pag'es revenues are 

contri~utions to telephone rates ana that PO Code § 728.2 
reeogonizes .theiri1Dportance'as:· such ... : It: arques . this ::is:: ':a basis for 
finding. :that' the allog'cd. preferential, treatment "is not:-~· violation; 
of the tariff: or PO 'Code § '453 ..... ;··," . '. I ~., ".: ,~ , ~. " /,.". • 

• ' ORA,..~,as an intervenor I' cites. the taet'·that: the· ~funetional 
relationship between·PBD' and· def~nc1ant:i&' similar to· an.oporatin9· 
division ... Also, ORA expresses eoncerns, about the fact',that", :. 
revenues and' expenses: of all.:, directory operations ot:PBO, .'a.re 
consiaeredinsetting' defendant's.' rates ana that ·the PBO"s;"positive 
contri:bution·~to. defend:ant: d~irGctly GUpports ·bas.ie servieG ,to, 
ratepayers. It notes that, because of the misconceptions regarding' 
the J,anuary·24,.-19·S:9ALJ ruling· limitinq, iss.ues in: theproceec1ing, 
insufficient· information reqardinq 'the :possible·'reduction!in1 .:· 

revenues.: f·rom· directory opera.tions and its: impaeton ratepayers­
were not addressed in the' evidentiary: hearinqs-r'" ·For; 'th'is: reason:, , 
ORA asserts that,' ,at most,.. the. relief· granted should be a decision 
whether defendant should: apply its 'tari·ffsto· PBD~ and that"l.lny ; 
broadcrru1in9 requires: ,turtherhearinqs, to'proteet,'ratepayers'" ',. 
interests.. ,'0 . 

. '. ,Intervenor ANAOP: ·did~ not participate in· the :evidentiary' 
hearing 'and: filed no br·iefs'in .. th.i.sproceec1ing. ',. . ' .. t~,·:: " 

/ , : J ,.1'", . I .... f.::' 

; ... . . .~' ., ,,' .. : '/ 
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-:t'his case concerns defendant's,·treatment "of :its::wholly' ,,': 
ownC!d directory publicat,ion: sUbsidiary,· PBD', . 'and: :tha,intQraction;, ' 
between defendant's computer systexnswi th- those of -PBD'.,:, "An-" ',' '," 

understanding of the- .functioning, of these· systems ana., ,PBD's 
re'lation"to aefenciant is- crucial, to a determinat'ion"of ,the',.lI1erits·, 
of complainants' claims. I' Only' after analyz'ing .the technological;: , " 
capa:bilities of defendant's', c,omputer system and. its- 'linkages, can/'an 
assessment 'of complainants' assertions of ' undue-prej,uclice :'and', ,';".' 
discrimination, allegedly" arising-:out,"of. PBO"sd'isparatc·. ,.trea.tment, 
be, made'., ,,'. ",; .' "',';: ;'" ,',:,·,V','." ",'I 

.' While' the white' pages directory' isa franchisei"obliqa.tion 
of defendant, .. ,the, yellow"pages· classified telephone~,:directory: is:". 

not. , Inl5Jtcad, it i~ defcndant'.zss hie-tor'iea.l 'publ.-;i.cation,-wi thin: ,the: 
pUb'lic~ s.;, expectation" based. on: that hi'story;. Complainants :seek,to.; 
have de'fendant app·ly'· its tariffs, . and only. its tariffs, ,to~'any. :.;.: 
transfers. of; informati'on between it. and~'PBD·. Defendant! acllnits~that 
some' intormc.tion' ·.not. Qva i-l able: to" complainants is " tor; operational',: 
and technological rec.sons, available to PBD, but asserts it',is'. not: 
necessarily .. used by PBD .. , 'Complainants arque'.,thc.tavailability, 
rather than usc, is a, ground" to ,support ,thc'ir, elailns .. ,: :. Othe:r:~':': 
information i~ a&sortod not to be giv~n to PBO or to bo PBD's 
proprietary information which cannot :be released by defendant. 

Defendant has refused complainants' requests to provide 
them with billing name and address, customer contact (can-be­
reached number), credit, directory distribution, service and 
equipment, and new connect and clisconnect information. Defendant 
based its refusals on Rule 35 confidentiality, the tact some 
information sought is not tariffed, and some uses proposed by 
complainants arc not permitted by the tariffs. However, proposals 
of defendant to modify its tariffs to provide the information 
sought remain pending before the Commission. 

- 3.3 :~'-
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.. 'iAn· . .'understanding".of:·tll~ :eont~actual" and-"'.corporate 
relationship- ·between· defendant ':andPBD:,. ~;the' .requlatory::fraJnework· . 
within, whioh the,· two· entities: operate-and-, .theinternal . operating : .. 
conditi.ons· and tics betweon. thcm~ ia ol'Jllcntial tOr aru:cSlsing: :thC! . 

propriety o·f de·fendant .. ' s treatment. o.f: :PBD·., , ". :.:, .... '. " ':':<~'J .:. 

J.., corporate: Relaj:.ionshiJ)=..BetWeeD' 'D<:fendant . and' PBD ::-. > . 

PSD began operations as defendant's directory. division. 
However, in 0.85-12'-065 (DecemJ:)er 4', 19S'S), we'approvedithe spinoff 
of· PBD. as a wholly ownecl subsidiary .of defendant .. '.'rhus, PBO ·is·rnot 
a Pb.oific 'I'e'lesis s~sidiaryaffiliated' with defendant"but 'is 
instead a who·lly owned. subsidiary of· defendant,; a regulated.entity. 
our approval of tho. transfer. of the: ,c:1irectory· operation!; WAS .', 
cond.itioned: on· the" requirement·that all :PBD.I,srevenues, and ·.expenses 
were to .be considered···in· setting .. defendant's ratesj" with ·rev.iew::and 
audito!, all· operations··by .Commission staff .. ~',New PBO .operations" 
required prio:t:': staff approva·l., .,,' . I' .:, J. ""..; • '.,'-; •• .; 

·Under ,a· Publishing: ,Agreement' dAted. December: .12:,·, :t9'S6 ,.PBD 
contraots. with ,de'fendant ·to· .. ·fulfill,. :cletendant' S~· franchise. .. '. 
responsibility to' publish and distribute-'white pages,' telephone, 
directO'ricstoallo'f its bus·ines& a-nd: "res:idential::· customers" •. , PBO 
is responsible tor the' .seheduling',., ,photoeomposition,~, printing.',., .. 
bindinq',hauling:, warehousing ,:.' and' ·distribution~·of white .'paqe ::. .. 
direotories,.- ·ei ther ,incO'mbination, .wi tho yellow pages:.d'irectories or 
separately. PBD owns all direotories publishecDY: it as: 'we'll::~as _ " 
the associated copyrights, tor the white andyelloW'''pagos:'. PBD 
still 'functions . ,like' a 'division -of defendant,., :but.·is;now,-·under a: ." 
separate· oorpO'rate st)!'Ucture and· .under cO'ntract with, its.· parent 
corporation, . ,defendAnt:.: 'rhis isimportMt.,to ,the·,·contert'of:.PBD~s; 
present·, ,treatment under the ·credit Tariff·:and when.analyz,ing:-its: .. , 
internal cOlnll\unications. linkages to" defendant's' computer: ·syste=s· .: , 
resul tin9': in.: its. treatment outside- de-fendant 's:, tariffs.:: , I • I' - - '. • ~ I I' ~ 

• I ," { " - •. '~\ , :':"'. ':'" ,.:.' _.1", I .. ' ~ ~ . ' . ~~,' J > -. 
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2. Rc5NlAtorv FrAJllm(Oa • 
. , .' ,As.,"opposed, to,; PBD,;:c,eus.tomers: . must: take' ',defend'ant' s 

listinq··inforInation:'under,:tar'i;f.f ;.:..<~ Cal'"iforn'ia, is.' the:····on1y;;·stat·e; " ": 
that . requires.. : 1 ,ist'i nC] information· to- be provided; under :ta:ri"!:f'," ,: .. 
rather' -than. :by. contracts.with,independ'ent'pu:bJ.::ishers.'::'·For:·th1s> 
reason, complainants' assertlonGthat'other'Ball:'!companies.:~outside~ 
California:allegedly-proV'ide" the···.in:f'ormation theyseek"~:f:rom,' 
defendant~.: are not germane, .. '" .", " .':."-.' :n 

,'I'he',List::Rental: ,Tari!f a·llows; the sale: cf· p~l:'ished'" .'., 

subscriberinformat'ion,. exeludinq:residential 'list·in9s·~in·;sorted: ,. 
:form onmaqnetic,tape or other computer 'printout to~compan:i~s.. ·who­
w:ishto .eonduc.t market research,;:, data base' reconciliation, and" 
direct mail or telemarketing- campaigns ~.Customer·sp0cific . ,'I ., 

in:f'ormation, on',nonpUl:>lished ·customers. aner· published' customers ' , 
requesting exclusion is not inC:luded·.Only' one-time: ruse is ' .. 
permitted and defendant has: the right· to revieW' -and:·approve, the: . 

, ", purpose and use of tho list information., This tariff"waS:': 
established: in, 1986 to 'operate .from,data: bases-·crcat"d~"by 
defendant... The List ServiceTari'ff,..underSection':5 .. 7:~6.: of~'" 
Schedule C~l' PUC No. AS-,. does. incluae residential l·istings::.: ,It: 
will append:telephone num.bers.;,of :customers:'liste~in 'the",'·~' 
alph~etic:al section of defendant'·s white"'pagos:' d·ircctorie&:,,·to,"a ': 
list of·, names'and: addresses.- :furnished ,by the eustomer~··:·-',It maybe· 
used· sol;ely: .:fortelephone calling ·purposes:,'o:f thepurehas.in9~:-
customer/.and· cannot be resold.' "". '.' . . .. ',:,~ "':' ,"," :~ ,,- , 

.The·Reproduction, Riqhts Tari!.! has' existed 'sinec>'197'6 'and 
permits' . reproduction. of names,' ,addresses and ,telephone::onuml:>ers.:.o~~;; 
customers contained in, the .det'endant'·stelephone ciireetories:;.::by::'··' 
publ ishers., enqaqedin .the 'business of publ iShinqJ :a· 'general: :', ., ,>'~ ,z' 

directory,.. ·printed. on paper,. ·tor public useand'~ :distribution>only.i: 
The :subscriber information comes-' .:from .defendant"s'Directory: ;" 
Assistance System.. At· the time; of complainants '-information.. . 

requests, subscriber information was furnished 10 days :following 
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th.e' p~licAtion :date .of "each:" :monthlyrdirectory. ass'istance:; "'i,: '/ !: 

directory.;: .. However" in"some~ areas,.: such ,updates;were.)ma~e only':'" 
, semi-monthly.. ,'In' March.19S:S:-,:~ sortea<options.: on-magnetic,; tape: ,.'. ,~ 

beCalUe,' avail'able':' The· tari'ff. presently- excludes.. 'use.for:el:eetronic 
publishing '·and" talking' yellow' pages .. :' •. Originally-:it ,.provided·: no:' ;, 
update 'service., In, March 198:8:, monthlY"'updatesorvice ;.bec&ttG)· ... 
available. The Reproduction Rights Tariff does not permit- '.;" 
1 icensingof names ,addresses" teJ:ephone'n~e:r:s,- : art· ·work,. 
headings and'~'othermaterials.i·containectin;defendant's'classified· 
ye'llow .. page.: directories. and directory sections.: or.:other;' customers.::' 
listec:1 in defendant' s.directories;..· . Listings licensed under', this:'-.. 
tariff cannot::be compiled.intolists- for. the purposes . of- selling'". 
renting-,:., or otherwise providing' copies. oflistings:·toany. other-
person: or corporation. '. ' . '. , .. , .,. .",. ~: ,;',:'" . 

. -. '. Th(vCredit Tariff prevents: a' telephone: utility from: ..... 
releasing, cus.tomer c:red.i t· information or· other customer: ~bill;:in9': .. and 
calling': data., with, minorexceptions..; One such ."exception :permits.:·,,: 
releaseo! intormationto· a·"Bel'l . company.'''' . Defendant:·asserts: PBD 
is such· a Bell company'_ ", . ',': .,:. 

TheJ'anuary22, 198'0. letter aqreement ·between>defendant:. 
and PBD, as moaifieci January'l:S,:: ·l9·s:7,.:deeJ:ares,in'·'Paragraph 2 

that: ··"Where, ,Paci·fic Bell;: is ·providing·the Services,·,.the 
methodology' anCl:procaduros' tor:aGtormininq that· 'appropria:to" ,. 
expense's are billed to (Pacific BellJ. -Directory shall;: :be'pursuant 
to,PaciticBell"s- Inter-Entity Tran~er(Pricin9'Manual .. ":: "'" 
Defendant'So Inter-Entity 'Transfer: Pricing Guidel'ines"deel:are' in ,,'r 
§ 1.0202 that::· "Trans-fer Pricinq applies. to, . only. ;those' .... '. :.: '. 
transactions dealing:with.· non-tari!.fed' goods-and ·.services.."··' ;'. , ... ~: 

"We find that: -PBD has: paid' tariffed ra.tes: for:· the, serv-ices 
it recei vestrom defend'ant, when those services.'" are,.. in: tact,: .' " ' 

tar·iffed·. " For this:' :reason" PBD . has: paid' the·' tariffed '·.rate;·.under ..... 
the Reproduction·. Rights. Tariff. whon 'it reeeived,; listin9s:to.prO<1uce 
the white- ·pag'es.'.: ,"Similarly,. :when it pays for.its::regular".telephone 
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services ·ana.other. tariff ,·services;::.;;it:·pays, defenaan.t: the; tariffed 
rates-. PBD-. aoes.: not" rent ,):)usiness""listings': from,de.fendant:under~, :-~, 
the List'Rental Tariff'for',anY"'directory, publication,. distribution, 
or" canvassing. However.,;-on.: one'·, occasion',; PBO':'did" order:: List",,,: ,:"":: 
service· upgraae -unaer the-List Service) ,Tariff, for. the-: purpose,. of .:' 

appending-telephone n\lllll:)ers,' to, ,its )';-ists 'in order to-. .:concluct,~:market 
research. , ' j .~. I'j. • .J' • , ..' ", .. ' ~ 

.•• I. .,J , 
.' . . ,I .... 

, PED- pays. defonclant.through. several, transfer pricinq":,·. : 
aqreementson the ,non-tariffed' .services:, in· order',to; ,ensure: that·., . : 
defenaant' does: not proviaeqoods'and servicesto'PBO'at a.,):)elow-- -
cost, price.:' ,Transferpricinq: qenerally,requires~ pa)'lUent ·of cos.t: or 
tariffed, ratoswltems ,covereci 'by, defendant and 'PBJ)'s~\transfer,' 
pricing: aqreements include, the non-tariffea- business'.subscriber 
information available to PBD but not complainants,"'as' wel'l~,as; .' 
services such as training,,." motor· pool", hwnan resources," billing, 
ana'collection. . The transfer ,prices usea. 'are-the: .costs; of---: the .. ,'. : 
work,.: butdetendant .does not tra'ck.the··.costto .. it.' Oit providinq. PBC 
wi thonly' . subscriber information due: 'to- the way-their:computer, 
linkaqe works. This is why understanding these'internal ,opera.tions 
is so important,to assessinqeomplainants/-alleqations~' 

3 •. ': xnt~Cll kOmPUtQr ~~. ,-"" 
, Due, . to ,the . shared .. internal. computer system" 'de-tendant, ',' 

does teleprocess' business :listinq,informat.ion, .. ,incl:ua.in9;,soxne~; . 
billinq.' and c.reait i~ormation,.to:PBD·'on a daily ))asis·.,. :This .. is 
done for the .. purpose"_ of updatinq,PBD:':.s yellow;.paqes. a.ata-;):)ase ,with 
publishing data ,andbil:linq, ',and' co,llection' .info:nnation.::· ~his': :.<. 
business s\1bseriberin£ormation, is, char9'ed, 'Under: 'the: :transfer., . ' 
pricin9' aqreement,..alonq, with,otherbundledservices, since: ,no-:, 
tariff exists ,to' cover-it .. ' .Defendant's witness', Abercrombie, 
testified that oncc" Proposal.: No,.' 88·12.0 . (Proposal) ,;~i.containinq:-." 
revisions. ;to the Reproduction: Rights 'and.Credi t::Taritts, went: .into 

'effeet,.::PBD;would' purchase all :.its. newly offered business;--:,::".' . ,",: 
'sul:lscriber .·information, ,at" these tariffed·'.'rates ,rather,,:than·continue 
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to ,obtain I:i t,' :-und.er .. transfer' .. pricing :·.ag.reements ..:~:"',DailY Jupd.ate;·::. ',' . ': 
information: would· be ',aV'a il al:I 1 e', ,to.;' alJ;~ l;±censecs' undo~ ,therPropoaal'. 
'I'he Proposal--.would' 'also-. permit, :electronic' 'd'ireetorieS) :to';' util:ize,'~ " 
tariffed, information.' It·'wou'ld: "provide more .,t'ilnely.access ~,to'''--" ':'­
business listinq infor.mation'f-- on ,both.a. daily or. weekly ;):)asis r ·:· : ;' 

provide Dusiness ):)il-ling name,.. address,.' and· telephone' ,i'ntormation ' 
and include- defendant '.s, CLHs,', '.and ,SIC codes as: options ,available' to 
licensees., ' ','" "-., \ i.: .,:'.:' .. 

Althouqh -.this>Proposal:was ,pendinq at the "time cof.- the': " 

evidontiary hearing,. it, was, never adopted, or ,withdrawn by': " 

defendant .. " Instead,.. in· July., ,,1989',- defendant ~tiled"a.·new":' ' 
application, fortlle same ,revisions::to:the-CreditTarif~;'but, to . :;'-,:: 
create a new Business Directory File tariff. This application,'is, 
sti-l'l' pending.,as A.89-07-0'30', and 'has been' ,consolidated' with the 
List OII., If approved,. the' 'application> would: provide· complainants. 
with almost all .of the' information".theyseek in this' complaint" ... 
proceeciing:," . except, PBD' s,' propr ietaryCLHs. 

" An analysis: ,'.of the-· internal operations. discl'oses', that !: -," 

some of the information· requested.': :by complainants:i~ not' qiven'PBD, 
some is. furnished for legitilnate'internal' :business,: ,purposes' . '.,' . r 

pursuant to' an exception' in .the"Creciit, Tariff,- some:::-is not,·;.'" ~:) ,,';;. 
perm-ittec1.;,to'.De' released to .'complainantsunder' the::·terms 'of:: the:',:;;',' 

crodit:'l'ariff, and sorno,is, proprietary .i~ormation' of" PBO':which ',' 

defendant cannot real ease'.: , , . " , .. :' "; ~: ," :',. ;': ," 

, Although complainants.' assert ,that PBD ,has:- access, ,to, .'., 
defendant's Universal Service'·erder. .,(Usoytorm,;,we,':tind<that; no~';: 
sueh,>"form" oX'ists..lnGtoad, ,the ,mechanizoc}.: SQrvi·co~ Ordor 
Retrieval and:' Distribution:'.(SORD) :·computer'systelZt-cprocesses order:'> 
information o):)tained 'Dy defendant's" customer service representat'i ve 
at the-. time o,f . ,initial' 'customer 'contact .. ,: ,'This information ,goes..:.·;·;' 
throuqh, ,computer. terminal devices ,'in: ,dofendant' S' ·busi:nf)ss< I·off,icos'" 
and larqe: computer facili ties :throughout', california-.::':, ,The~ SOM':, '.: :.: 

system' .hancUes the mec::hanizecl USO' 'and' then clistributes: ,it, .through: 
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. 
various: ,aata ',systems in' . support ':of ::de~endan.t"s:~orderinq; .. process::. c,: 

.The "information, .is stored,: on. ma~etic~ ·disco.vices: 'and, than' ,," c' ',,' , 

" ,', 

Information·:-System.(CRlS:)..,:,each ,niqht .~to' be. further ;proees.sed~ :in:'~' 
billing. and.white: page~ directories once ·:the·phys:ical' work .'" " . 
assoeiated . with: the :order, iscomplete.:-:;:.PortionS..ot,:the .. USO,.,·if···· 
printedat,,'all·,. are usecl' for some ;.physical. work; on. the: part '·of 
defendant's installation or central office forces. No "tor.mff'i~ 

passed fro:m:.process to process within .. the CRIS: . white. pages and 
billing systems "and .. then' passed. on to PBD,·for its-use.:: :Ins.teact, '/" 
th~ ontiro' mochanizod ord.42!r 'is passod. ,through CRIS,&imply. ·for,: : .. 
retention.'·purposes and·muchofthe,'datai·s . not used -;j;n C1Us:":,:"~,, ' .. ' .. ;, 

processinq-"... ' 
, Once the: data:' is: in. CRIS,....:the' . order is. broken: down; into; : 

record$ that ar~;rclovant,·,to defonCiant's·various.;-mastor file" 
processes'",:·;.The'data is, contrasted· with: a master 'address;',tal:>le to." 
further validate address .information· and .ass:t~1 d:irectory<and>tax:' ~ 
codes .. ' At."this. point,...the listing.' intormation-is:spJ:it~.out tor 
defendant's: Directory 'Assistance' System'. tromwhich..,.the Reproduction 
Riqhts Tariff"operates~ : Listing' information is., clitferent' .than ' ' .. 
subscriber. information. Information on the . customer d;tsel~::is: 
su):)scri):)er in·formationand is: different from,,· how a: customer<chooses 
to be listed": or not li:stedrin a telephone' :aireetory. ,Less-'than>J;O% 
of business numbers are unlisted and approximately4:0%": :of .~;::;: ':"C' '.' : .. 

resiciential'nwnJ:)ers are unlisted. '.', There' .are approximately 
1, 00'0', O'OO·.·Calitornia, :bus,iness ,listin9s~· '.' '" .' " .... '. 

: 'The~ listing:'; information goes ;through a. 'd:ifterent;:computer 
channe·l to :c1efendant':s.: wh-itepagessyste1U,::~ the'white pa9'es.1lllas.ter~;: 
filo:or··WP-10·'. In. 'this' W.P-10 master file,.. all ,listings :are:.": c.' • 

assigned by billin9 account. telephone numbers,.. and' .therea,fter,.. .: 
contain whatever, other: informati'on there is., All: data!(isd<:eyed:,·to:' 
the billing: account' telophon~,fnUl'l\bar •. This .is, tho, essential:: ,.r . 

informational. linkage in ,defendant"s. and. PBD"s·shared,:computer, .... 
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system, .. , We, ,find.: that thifk' is'" the reaso~, whyv aefenc1ant cou;lc1:not~')·: ';.; 
then provide:~much o·f the, 'information\:requested :by::'coxnpla:inant&,:' in,; , 
the~, form~::.they,., requested.. The" bi-l'l.in9'":account telephone .n'Ull1ber ·:is" " 
utilized. by, d.efend.ant and ,PBO .·for ,communications ,'between-, their ," 

integrated,computer systems.': Everything:: in the',system is:.linked<to 
the billingrt<elephone-,.'number:,s'ince·).it"is an integratea system.; We" 

f ina, credible Abercroml:>ie I S ,testimony, that maj or' eost: and:.: c . ' ,­

operational difficulties would be- incurred,it, th'is·.' linkage' was.,~, " 

required to :be 'eliminated..', ' • "'. ,;~" J. . 

Downstream,·, from· this WP-10 master. file:is.- the:WP-60 
master file, which:, is. the .computer module thatprocesses',the:,.' 
:business ,listin9 activity,·on a: ,daily basis,to:,PBO'.·' The WP-6-0'."·' 
master: file does, contain, some aecount level information, l:1il.linC] , 
name and :aaaress and any of, the' revenues pertaining,: to. advertising .. 
This is the primary teed going across' to PBD. ,The':business. listing 
information is also. sent through, several intornal paths: .to;' 
accomplish ,the upaate functioDs·of aact,..change,. and': delete .. 'No 
process" inside .. or outside:' the syste:m" I neeas, or sees':' the , entire 
mechanized. order, nor does, PBD' see it.. ',.' "",.,' " . 

the USO, which' is . processed' through the '" SORO. system" and, 
CRIS is not the only method 'by' which, ,relevant' information·. is adaed', 
changed" 'or' .deleted, frcm the' systel'l\:.supportingthe~.,direetory 
listings land.·exchanq~sQrv1cctl,.· A,'varioty,ot othQr sourCOf»"o!, 
information are utilized;. One is ,the'.captiondata'':'base, which,-i~ a 
CRIS tunction. If a, .. business· hasonc',primary, .listing,with,· other 
departments ananUl'Dl:1ersunder its 'main lis.ting,. this. data base 
permits,:caption listings:'to, .. be: changed': and rearranged:"'inc,'an;'on-line 
system. It is not dependent, on any USO form.' Other·::internal'.·ClUS,. 
processes upd.ate 1 isting information.' wi thin' ,C1US,,,' .. such:. as:: community 
consolidation ana zip eoac Changes,. . . ,,-, ,;~.', ,:: ~ :,,, .. 

. Only two modern computer data bases, are, used--a 'master.· -
address tab~e 'and the caption, data :base ... Otherwise,aefendant's .. 
records·.,are kept ,on a sequential': .. computer system· using batch,," 
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processing-.. ~ .. , What ~ is " available', was' developed: over,:" 2 Off year's ago·! to'/ ;.; 
fit. exactly . how. 'PBD, then" a·,divl.sion·;'o·f:defendant,··prepares-::;'its::·,··o­

white. pages. , Because this:', computer,sys.t·exn has:·~not:been,'modernized~· 
into a: data"'base' system.,'it'l:imits·: detend.ant's.·Qxtraction~~ 
capabi'li ties and necessitates the buncUing of' information,- within:' .' 
the system'. This is.' the:, reason;,whyPBO has. ava,ilable,to;"it much of 
the information complainants. : want to· use r ,It is:~also why -detenClant 
cannot. 'unbundle the, intormation. to prov'ide complainants the' '. 
nonconfidential portion not prohibited by its'·tariffs.·: '~-;' .:' " . 

, Within cru:s ~ ,there "is: not" a single comprehensive 
statewide file"of ,lis.ting ·informcltion·.; "This is because ,the listing 
information was clevelopecl out of' CRIS Which' is. based:'on· regional· '" 
accountin9 o'frfice billing ,needs;..:', For h.istoric reasons; the·listinq 
inforxnation' is: split· between northern-and southern California.:. A . 

new data l:>a/S~ dcwQloped., by d~fondant as' a 'rQsult.'of ::complainants', 
demands merged; all information, into· one : consolidated c1ata':.·base';,:· :At 
the time of . hearing , defendant was pre·liminarily assessing.'moving' " 
the WP-10'.·master file·of,white;:'pages listin9s~:to· a',data·:base·:: 
environment.. However, to obtain a' 'preliminary 'dcsi9'n .. ;wou:td:·,take'~at 
least two. years. ,Abercrombie' testified· thiswoul'dbe a:ma.jor 
change and' could· be very',. expensive,.' resulting" in ' loss' :of:: revenues~": 

. ,As ,discussed below',' the ,evidence discloSQd 'that'''Jmuch'·of· ~:. 

the information which complainants contenc:!: was furnished.: ;to: :PBO ~})y . 
defendant, was not 'actually available to it .. ' . Other available. 
inforxnation., was· not. used for,:competitive','purposes~ , .. I , •• ,. ,,~ 

\. .' .. We' find that :PBO, did: not' have·broacl·accQss "to cictend'ant'& 
standing', computerized; .. inforxnation .for . residential information.'. ';. II~' 

Residential,~ listing·:informatioll is· ,only:provided to,,"PBD in " 
connection,;with,.scheduled.extractions··for. PBD's.-'directory : '. " -:;; .. (' 
publications, generally, on an annuaJ:basis •. Extraction!p:,for ,," 
defendant's street address: telephone. directories may be::lllore 
frequent.. No access' is:granted .. PBOto, a . data base .forthe~:purpose J 

of obtaining re~idontial information..·In&toad,.. defondant-'actual·l:y· 
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extraets.<all . the l:i$tinqs f,or thepubl:ication ;antL:provides ;·,them::,t<> 
PBD "on' maqnetie· .. tape..;' :,Becauseo!';the .':i;nteqrated ':,computer system,:'·~., 

this has been done since the 1960 ~s.:.r The specifications~;for":this . 
tap&' do· not ,mAtch, the' sPQcit.ications: 'of the','tapolv,roquested by 

complainants .. : :. 
We t'inc:1that in ,the normal: "course of<bus:i;ness,:.:::delivery· 

information: is not provided '.to ',PBD •. , .. Instead·,: ":defendant .:.provides:.' . 
the d~livery intormation on' '.residential:':t;ubscri):)ers:.on:·:a daily!."'" '; .. 
basis to-:ProduetDevel'opment Corporation (PDC):.,.,which' ,is ~the: . -,'. ' .. ' 
delivery' and,' distribution vendor ,of PBD.' Delivery:information'is 
al,sol'llade available toPDC,on ,maqnetic'tapetorperiodic~routine. '.' 
directory . distribution. "It is used;b~'" POCo tor ,distribution ,'·ot , 
printed' directories to- new and ,moved' customers· and :;to:.provide, ." , 
additional·copies of directories to ,customers , requestinq them • 

. W~' also find that~ contrary~to'complainl&nts' "alleqations, 
de:t'cndant ClOGS, not providQStandard' 'Industrial ClatlGitication" (SIC) 
cod'es. to PBD, but instead ,develops them"from the CLHs:--:detendant:, 
obtains 'from ·business.' subscribers.PBD'·paysdefendant .. '.under a 
transfer priCing 'agreement for obta'ininq' the initial.·CLH'.::': 'Only ,the 
yellow pages CLHthat is.':providcd, at·:the in'itial customer.:eontaet;; 
wi th'defendant' sservice ' representative is sold· ·to' PBD,. .' PBD'. ' 
personnel··then personally contact each business to determine,:: 
whether a different ,eta is;, desired ,tor the yellow'pages. '/ ~,One, 

reason this· verification is sought· is.; that\manY';times.~,the/assi9ned 
CIJr is incorreet'. Thus.,· PBDdoes.';not~always directly. utilize'the~ 
CLHs asprovided.by defend'ant .. , ··We' . find' that·:PB'D;'s~.CLHs, as, opposed 
to' ·the ones,purchased" frozn;.'defendant,.'"):are its. proprietary: ,-; .,:' -.','., 
information; which ~:. cannot, . be''': sold by, defend.ant.;.! Defendant:. uses.;) its 
CLMs to, develop ,its· SIC codes., which defendant' useS:,;'internally-;for 
marketing purposes;. ::This.'is why.·defendantis.~'willinq to"'use"its. . 
service representat,ivC's.:to.8,ssign :initial CLHs..::, .. "" "' .. , ,,;,: "::.1,'," 

" Service and:· equipment: ·inf'or:ma..tion, ' such; as:.eustOlnJ calling 
features, . calling' plans:, trunking,.Centrex,versus'PBX.·,..: what. 'office 
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location "is, to, " install)what,n\1lDJ:),ers,; who the: ins'f!allor <should.,. "';:~' , 
contact,., and: :how ',:defendant'~physical,ly. "proqrams 'automatic' "nuxnber::,: ,:<: 

assignment are, not , furnished' PBO~ ' .. 'c"". '" . ,: ":.i' .': '.I·jl:.... 'o";.,, 

',Also., contrary ,to, complainants' 'claims,,: de,fendan.'tt alsQ..,.:, ,~:' 

does not provido to PBO tho idonti ty and location of bus'i'nesses ~" 
under common: :ownership or:' control.; ,'J :Instead,only,;the billing 
account,·:telephone 'number",: which ,is'.provided ,to,:PBD,'for. b-ill'ing I~,. 
purposes.,. is.-gi ven,;., .. No·. other; information is., provided to::.~iM ,," " 
.,ccounts··under' comxnon"'owner~hip~""The billing .aeeount;,;number does., 
identify accounts that ,l'lave·"a','common.':bill.", ,But :,we .·!ind:·,that,., .. as"to 
:bill ing ';name : and . address' , in! orma tion, 'PBOdoes not. 'use "new , .. :connec:t 
information,. for 'directory :preparation. Instead,;-, ,paD ::uses>:listed ; ", 
name, ·addr~ss·,: 'tolephonc' n\lltll:)e:r,. ,,'and:the ,;detcndant',&::assigncd ,:CLH. 

and calls on: tbe,customer~.,to'.verify,all 'the information. :',(/ : . ':-: ' 
We'find-that the provision of the billing-account 

telephone nuniber .. to- PBD" is .. 'properdue.:to· ,the.J:>illingarrangements.:; 
~ctwoen dofendant and PBD, and, .the ,coxnputcr.linka90~"; .The! y,ellow.,. 
pages customer ,receives!one'b-ill. from.both',;defendantc:and":PBD.'.: .', 
Credit"' information. is also· properly made ,: available:",to,,:.PBC by 

defeneantas,";aresul t'~o'f, defendant ,performing-billing and", .. '.,::. '." 

colloction scrvic~s tor PBD,.' , We, fincl-'.that,th¢' creciit::intor"ma.tion,.' 
is not ·used··byPBD to· produce-:white:.or,yellow' pages directories ... , ;' 
It is only . availab,le' to a-limitecl,customer service··qroup of·;:PBO·and 
is:;not available, to'. PBD's, yellow'pages sales, !orce.":·,The:creciit;,,·, 
in!ormation is; used :by PBD' to' handle,. oil'ling· and collection account 

. inquiries from.:' its:: customers.'. Also,. PBC ,works the:: .. collection .. ' .. ' 
aspect of its eelinquent accounts.turned,over·,bydefendant,., ,·,The r .;' 

information,is·.not usedi"for::sales regeneration, or,'testing-.the,;c:.::-::. 
customer' $, cred.i two rthiness, .to- . obtain c'l."ssitied:; ad~ertisin9 • ,": .. '~: 
Ins.tead,. paD norxnally.runs,its. credit checks,:'throuqh(·TRW rather, 
than using defendant"s "credit information" to· check,. out new 

, ,directory advertisers." ,However.,;' since, PBl>. does;, reeei ve-:;bill ing 
inqui·r ies'from' yellow'pages" customers',: "it needs.: access; . to , the).:"", 
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credit dat.a. ," The 'cill;;i;nq) name, :ancLacldress:'are: simply '.avaliJ:~c~o.;to, 
a small','group .of :employees in, PBD"s,:'customer, serv·ice .departxnent-··so-,· 
they' can deal with·, customer· inquiries ... · CUstomers.: do: rout'inely' cal:l 
PBD, to, obtain; ; information,. , A:lthough ,d.efenclant w1.1l!:;talte,:·;i;nqair,ieSl 

from PBD's customers a~out their cills, if the' customerS:'ihave"othct' 
questions'" they are' handed off, to· 'PBD .,' " 

We, have, ,prev.iously concluded·that' PSD' 'does pay: tariffed;, :.: 
rates, and' rece:ive some sul:>scriber . information ;under,th~_,·, " 
Reprocluct:i.on, Rightsancl' L:i.st Service'Upgrade''rari,ffs~' '.' Our analysis 
of the defendant's ,internal computer) systems discloses. rtMt,'·the:;·. : 
nontariffed subscriber information, reques.ted by" ,eomplainan.tsand:~·' 
allegedly given to PBD'by defenclantfall;s into three categories:: ,,: . 
1) information not provided;:: 2) information. available,;but':'cnot used 
for yellowpages~;: and: 3) 'information whieh is:proprietarY'rto: PBD..:,' 
In the, first: category of information not provided'~a.re the USC :torm.~ 

l:>road access to aefenaa.nt's computerizecl residential intormation,. 
delivery information,.' SIC· codes." "the identity and, location of< 
bu&inos$os undor eommon own«!rship or control, and'servie~ and 
equipment information. ,The 'second eategory comprises-the>creciit, 
information and billing amount number furnished- 'PBD due" to:.internal 
computer, linkages, and' in order to' service' ,customer inquiries. The 
third' category' is' PBC"·s. CUIIS-' obtained, :as a result· ot; I itm.,-' eU$tom~r.' . 
contacts. " .' .:71'" I ,J :" 

, CUtting, across' all, ,three categories ot nontaritfed' :','; -. ,. 
subscriber information sought byco:mplainants:are the' :faets.:that') <: 

complainants: did not·,need·,the ,information: ,to,; produee'" yelloW"paqeS: " 
nor - aict· complainants, make ,full ,usc:· of the:: suJ:)scriber, infor:mation··~,' 
available to them.. ' Wefina 'that' defenaant is correct in:'i.ts· ".-::-;",: 
assertion: that'theinformation.,which;'is es.sential topul:>lication of 
yellow. pages is ,information which, any'publisher:ean>get· throu9'h,' - ,/ 
routine sales. contact'. Mueh of 'the 'informationutilizea:r'in.:· ,- . 
defenaant'·s. officia.l ycJ;J;ow ·pages.,puclishecl'by PBD,:~:is- 'obtainec:i '.by 

just such face-to-face sales force contact. When PBD does; its. 
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annual: .yellow 'paqes' sales·.canvassing , ',:it contact~ ·ev.ery. 'eus.tomer ;.::::, 
whether it.·has advertiscd::'in::the yellow. pages. ;or·.not. <,::On:these"": 
sales,.: callsi,:PBO" verities 'the CLK,. .rev.iews ·tha,next ·issuo:'o:t~·the ,','; 
yellow: pages· . and:. the advertisinq .orders, thecl-ose ;·clates,.andas~·~ 
·who,·to 'contact to make the: sa.le·-."' ':,,: ''''. \ ,> , r' - . 

In order to compete. ,fairly I complainants. elaimed;;that/'L::: 
Donnell'ey; must :be· a:ble' to· scope, . its directory: exactly as: PBD does 
and to stand user comparison:w.i th . an. incumbent: 'utility>directory' ·in 
terms .. of -accuraey,. eurreney·,:and,· completeness, in both: content· (and-· 
ciistri:bution •. 'I'hey assert'·no other -source· ofconunercially.:, .-"~ 

accept~l'e .. telephone . listing,: "information, other. ,than.. : that., in, the~;". 
possession, of defendant", exists.::, ·Hillman 'testified :that, 'unless: , . 
the information is, obtained'from.. its-primary/source'" ; a:· directory 
based.: upon' it· will, not. be as' accurate,; complete'" or:'up.to;:date· as:: 
those of, its' competitors,' so ·that. consumers wil'·l·not ·use':i.t and: 
therefore': .' advertisers will not 'ad.vertise· in·:it •. For' these>, " '. 

reasons, Hillman. declared'tha~ 'complainants :must have~·:the: ~e.··. " 
access'. to information asd.oes· PBD:i.norder to re:m.ain .. ,:competitive'., 
and accepted .. in· the- marketplace. ·No· evid.ence 'to . support: such:-:' .. "-.' . 
statements'. was offerec:1 .. ' , .,'; , . .. , . -.. ', :: ::1 '. ::','" .::~ ." . 

. ' Wo·tind·that ·much ot the·&ubscri~or intorlUltioni availAble 
to" 'PBD' is.l completely irrelevant ,to. a·(compQtin9'.'·direeto~,·publisher .• 
Defendant's evidence showed that the top three publishers in::;,;".;;·~-;,·;·.:; 

california,. including Transwestern,~'I:have used.defenclantrs white 
pages·listin9's·to identify directory sa~es prospects.'and ·to:.produce 
directories' .. . 'j We .. find that· ,complainants have not,.demonstrated. whYJ~;> 
they. cannot. 'feasib'lydo, so ~ . A):)ercrol'llbie',who had"·worked~'w.i thPBD'.s 
data, sales,.. and·' bus iness ;'personnel:' . for over three- -years;, testified 
he .had. ·an understanding.' of· what:information:tromthis rhistoric;' ::.::.­
computer. feed PBD 'uses .and.::does··notu'se.. .We.'find~ .that .the.order ... ··r 

information.was not used'. by.PBD and that its merc:·availal::>ility.,.~·.due 
tothe;~ .computer, .J: inka9'es" : . is. ·not sufficient to find .. de£end.ant/acted 
improperly..::.::". .'. :'.:'" ... ~.; .. '/,t < ... _-:: .... ',~','. ::':';:/: :::.~:;:' 
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r', ,I", .", 

- .' 

We find that' 'complainants., did 'not; ca~;their 'Durden of 
proof 'that "the: differences:' which exis.ted' between.,'Oonnelley::·anc1., . ",' 
PBO's .' 'access.' to- information; had'; ,a· ,real, ,and 'suJ:)stantiaJ:.; ac1verse '.' . 
impact on' Oonnelley"s' ability to· compete-' fairly.:· .Instead /: Hillman 
merely, m'ade-:conclusorys.tatexnents to:·this/ e:eteet~', Hill-man ,,"<.: ~'~: .. 

testified tnat Donnelley publishes 18 di-rectories:' in. ;five:::southern: 
California:-counties. DonnolJ:ey Diroct'ory ,an affiJ;'iatecl, 'company" 
acts as both an: independent publisher andaqent"for'reqional ·phone 
compan'i'es· outside' California:.;' WhenOonnelley Oirectory acts: as'an: 
agent of; a 'reqionalphone' company: to"pu:blish a. yellow-: pages.·-: ,­
directory,' thoso other· compan,ies give'it access: ,to;, service order 
information,' ot, business name,' address-, other' location;":; telephone;" 
n\ll'llber ,'heaCling,or, classification, can-be-reached: number r .other ' 
associated'phone' num:bers-" cred'it, status:,.. and other special! 
informati'on ·dependent on· the, account"&- status. 'However-r~noother 
competitors. rece·i va' such d'ata.'. Complainants' do not' . act ·as·: 
defendant's- agent and' ,need; the information for internal- ':business;' -
purposeS:~-' Such internal :bus.iness.':uses~':are' the: basis; upon which the 
Bell' Company: and: other 'Credit· Tariff 'exemptions: rest:.:.'· :,':- .;. '" 

Although Hillman· c:taimoCl that·PBD,rolioCl ,upon; itt; 
advantages of· more current· and~'"ext'enS:ive' j,;·nformation ·in:. 'PBO':s.: sales 
presentationS: to advertiser5-;' compl'ainants introduced.no. :direet . -;' 
evidence; to""SUpport' this conclusory':sta.tement,. ''''l'herefore,:we,'' 
rejoct this contention. ' :Hill-man' also-assortet\:- conclusorily,;that' 
Oonnelley was: prej'udicedand: disadVantaged-, in every ,aspect of ',the'" 
classi'fi'ed directory :business-due to, ',defendant/'S practice" ot,-:· 
providing' less information: on·a less ,timely :basisto,j.t ,than-to,·,Pa]) 
because "Donnelley incurred ::i:ncreased,eosts.. and produced~ .. a .... 10s5,':'/; 
useful' and: valuable product with,',;less. ,'advertisinq"sales.:'than, '-it;·; :,",' 
would>'otherwise :be' will;incJ' and: able· to· ',produce. ,- 'No: s-ta.tis.ticaJ:or 
other" evident:±ary support·, was providec1::to substantia.te these, 
alle9at:i:ons~' We also"-x-eject' these':contentionS: .. )f:-"";:,.·~,.:<, ,',';,,' 
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.',".' ,We:: also ·ti'11d:, tbat .compl-a·inants:rhave';·,not .]%lade ·:f.ull use of 
thQ information.availablo' to· .. tham. ,:l'Ii·llman.tQstitied ,:that:"thQ;<:., ',' 
information·. obtained, under:idefendant~:s-: tari'ffs, is, sta·le',;;.l:>e-inq::: from 
60 .. to l20 . .days, old upon receipt· ..... '. But,: as of, March: .198S.;,.::: he:;~ :;': 
admitted .the. information. was . only ,60: days. stale:; ·underythe:"revised, . 
Reproduction; Rights. Taritf'.. Hillman testified that.: a>2.5:% ;to:. 35% .:---, . . 
turnoverrate-; .existed . in businesses 'anclthat· the· . Reproduction·; : 
Rights 'Xariff .. informationwastoo. stale to l:>e'·of~ valuet~/.·" " 
Donnelley. No" .statistical proof' cloeuxnented. the:,·.all'eged.".turnover. '.:.' 
percentage., . However,. Donnelleyonly ,has, reec'ivecl ,resiclential : '-'.;. 
listings from- ·clefendant's alphabetical, ,:residence;direetor.i~s_; .and~ ., 
did· not usc' these: in- publishing· its yellow pages ·director.ie&~··-· 
Hillman.·also. admitted. thatOonnelley had yet to:; place-: an, order. -:tor·· 
the magnetic. tape· product that ,defendant· had, . o·f:fored;.under-<tbe·.' .. 

revised RcproCluction .Ri9'hts 'l'tl-ritt...Iiowe:vcr, he, sto:~ed ,that·:, no~ . 
product was 'oraered :because' it· aia. not 0.0;' exactly; .what, Oonnelley . -
requested rand .. for that· reason. Donnelley considered.it/deficient .. · 

_ Hillman·. admitted· . that· Donnelley Directory ;did: no.t·"qet. any 
information from· defendant f·or years' in· order:tQ;,·pr.odue~', .i~s.:.·yellow 
pages. Instead, .the information was gathered by . its . sales force as 
:best ;i.t could. He' testified- .that,Connelley· used mostly:, published ... 
produC'Csthat are "in the- . street". as. pUb,lie'. information~ ....... :Donnelley 
closes· .itG· diroetory Sa10&about:.12·, .. W00ks. before! pu»licat'ion,.,,; ,Wei" 

find .. that ,Donnelley could upaate, information "du:z::ing: :,that; gap .;; :~. " -
period.. Oonnelley's sales. campaigns vary. in, length- and: l.ead .. time-, 
and may: end: .be·fore . the-' sales, ... close.date.for .. 0. book •. ", Curing: :that·; .. ": .. 
time-· 'Oonnelloy could·, stillduake·: .ehan9cs! to the: ·:information~ .. ; ... :. , ·:I.-'-'~ 
Donnelley does te'l-l:: its eustomers· :tonotifY"it: if . the .. eus.tome%:&-.::; .... _: 
make changes· in the'ir.PBD,yellow, :pages. listings •. ,Hillman~ -asser:t:ed .. 
that,. . although Oonnelley 'could' call on all businesses: .~discl~sed ,in: 
white pages: listings,.an army· Oif .. qualifiers would , .. De".neeessary .. ,~,,:'.') 
since there are 600,..000, bus.inesses·in- the. five Cali.fornia,~co.un1;i~, 
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in .whicn·'Donnelley' ·operAtes.;.· ,.~ct:r:·l as; we'lhavo:~obeerved:', ·other"· '-" 
independant publishers successfully elo this. .:,C':, 

Hillman.· admitted.,thAt.' j.,ust'.beinq' the·.telephone·' company 
and' havinqits:name. anci., reputation, .pl1ls.:the. fact, tha.t; it., has:: "been 

in the, direotory·business.· almost one ·hundred years}, :makes.>:l.:t :more·' 
difficult to.. compete agains.t'·cietendant'~s directories.',' ·:Hil11l1an 'also 
testified. that, the like·lihood.'oferrors' .and omissions.,;" anel· the 
customer: 'dissatisfaction and~ attendant· legal:' liability,., was:'· ':' .. :, 
significantly, higherincompeting,ciirectoriesthan'for: .PBD' $... No..' i 

statistics-. or further' proof were offered. to I "SUpport .thi:s ::.. " .' 
contention. Hillman stated that, compared to, PBDciirectories, 
Donnelley'dirootories. wore poor: quality:.Oonncllcy.has.:a VCrj high 
percentage, of. errors' on the: in-col"Wlln.:·freebus'iness; 'listings:.: Jbut··'a., 
relatively' low: percentAge of errors ,in itsdisplay:acivertisinq. 'J " 

The types. of: errors' were categorized, as. 'mostly:pubJ:ishin9'~ 0'£ dead~ .~, 

listings of out-of-l:>usincss customers,:; inaocura.te·,lis.tings: :beeau$e' 
of·"changes;of which Oonnelley is unaware,..· or:omissions;of,:new ,.,.::: 
businesses: l:>ecause Oonnelley.- does :not'know al:>out·them:,::· allegedly,' .~-: 
due to, .. the . lack of defendant's. 'service:orderinformation;.':< :But~'We-: 
have found,' DonnG!llcy cl005 not· mak(l' tuJ:l usC!' ot, a.vail:abl~' .".' 
information to try to 'correct this problem. " . , .. ,...' ,,: 

. Because of .lack: of ,service~order: information., ·Hill~':·· 
claimed ... Oonnelley.' cannot find: the~ new,; businesses:·.to~ eal1::"on ·them.~"in 
order to ask' for the 'informa.tion ,it needs. ... But· Hillman: agreed 'that 
the· ,add. record' usually showed" new:, conneets,. the': delete:: reference~ ~'::;. 
usually showed disconnects.:- :and tlle change 'record" ;normally~ recordec1, 
zip code' "chan9'es.. Hil:lman: admitted that ,'when ,Reproduction Rights 
Tariff ,updates disclosed' ,a:/change :had, been. made -in' 'a: listinq-;-:' ,'~ : ~; ::,.'. 
although. no reason is indicated; for. the' change,: most·,data::'· , . , 
processors. for· independent· publishers.: ·are able·., by; 'creatinq·loqic,.:.: 
to:. take the .information' .. ana:Qcvelop computerproqrams: to:'analyze : 'it 
and identify the nature of the change.. We find complainants-/'failed. 
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to show,why such: an'"approach, is' not· 'feasible' 'tor~Q:i;r~CI;±,roeto:riQs: 
and. uses. . .. ,' "', <), ' ,'~ .. ,,";;:": ;'~',,),:~ .:,,:,:;,'~'::':'''' I' 

(: "'", Hill-man asserted, Donnelley: needed--the,1 defendant' s credit 
information t·o ,rsee ,if' a ,business, was: :w:orth, contacting:: 'in order: t¢:: " 

make~a decision .to'send"a:sal:esperson.':. Hccontended~:DonneJ.;lcy!" 
should not have' to· rely' on outside, credit bureaus,:":as:; PBD ,does.,·' , 
because PBD, has"the opportunity' to, access" credit ,information:. to·::.' . 
make decisions,., whether ,PBD accesses,.it ·ornot;.···., We:::finQ.':,PBD does:..: ' 

not: use: credit information for ,this ~ purpose and cthus: docs', not: . , 
receive an advantaqe" from. its availability •. 'I'herefore,:we~:)reject.'· 
this arCJUXttent of complainants.', ,'" . ",.,' . ;:-~:, :;',: "'. 

'I Hillman asserted that whether' PBO· .used. thC.L information.' .:" 
ava'ila~le on defendant',.s computer system· or notl':'Donnel:ley,should;'. 
have 'equal access to the information, in, order to have .. ' the/ ." .. ' 
opportunity': to. compete fairly. and: equally with" PBO~·"It:is:. the" I'. 

opportunity .to use the information. that Donnelley' claims: ·it· should 
have, regardless ofwhether,PBO,:does, in fact· use' it.,,; Yet,:·we·.,finci" 
the~ proof disclosed .. that complainants do notmaJ<:c ful'luse'ot the:' 

information· that defendant does, turn i sh.;., Since, PSD did: not.:'use the 
availaJ:)le information,> we.;tind· that there was no proof.·'ot' a..(' "'.'. 
competitive advantage to PBO-:,based on mere ·availa~ility ot~ the: .. :.' 
information due to-the' internal ·computer. linkages. -: .Conversely, 
·bcoa~$e ,oomplainantlS" did., not: usc tari ffed. information,'. ancl:.:,(outaide: . 
services' 'otherwise' available to them,. .they' did not prov~: a '.' .: ' 
competitive- d.isadvantag-e to. ,them. due' to the . lack. of .' commensura.te', ;. 
availability" .. ofthe,subscriptionintormation .. : ,'~.'. '. ""' ... ' . 

. \ :Finally,· we- find. that ,no' dollar' 'fi9Ures were": produced to'. 
support: the alleg-ed neqative:. impact on.Oonnelley.:,.of:this;·.al.leqed·.r .... · 
lack of opportunities..; Instead,.' Hillman. relied simply; on·:tlle, .. tact:, 
that JPBD";s:revenues were' greater' ·than: ;Donnelley.' s. •. - : We: f'inci),thiSJ-:: c; 

insuf,fic-ient' tOI'support. 'complainants' ,claims, ,of' al'leqed competi ti Vet 
disadvantage·., , -.. , ....... ( 

" .,' .. ~, " 
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.... However·,;-:,·even·. in-! l-i9'h.t;·of, our, fin4ings~.:as~ ,to ,the·,.nature-::: 
of the subscri:ber information furnished.~.and; not',:-turnished:' to:: PBO·,.'. 
we further .conelude.that)'defendant' did: respond .to· :defendant's 
4emands'·for~ release. of ·morc'informa.tion: in a moreuseal:>le·>tormat~ 
We find that, based on' the: internal" ·operatingconstraints;'.of,<.' 
defendant's .. computer system.,. defenc1ant's' course. of 'conduct .in.·, :- ~' 

dealing" with complainants':, subscriber information.deman4s·.was .. 
proper' and: prudent., As disclosed' by the· evidence ~i' the 'antiquated. . 
computer system' which'supports. PBO': is./ not flexible: enough'; '.to also.:'. 
support the varying needs of all indepenc:lent publishers .. ;:-.. 1'he··white 
pages.. system:· within de fen4'ant ';s.CRIS,. :utiJ:izcd ' by 'PSD ,.:. :was 

developed: 'initially ,in. approximately,: ;:1;9'64 and:·utilizes·, s~cond·.·: 
generation,' computer hardware -and software. Defendant·; has upqraded. 
the··hardware, '~but . the data: ·filesand· much ·of·the~rsoftware'::tha.t··are·, 
util·ized within' the", system s.till reflect'·.ZO-year·, old techno·logy •. : r 

The·:· data, content: provided to .·PBO· 'in: this :structural,·fo:cnat;··has· ~cen 
relatively the. same' for the last" 2'0' years. The"outmodedi.technoJ:09Y 
is extremely-, c1iffieuJ.;t, to ·program .. · and. does not reflect ·the;..lllore.·;·~ 
aclvancod' technological' otficiencio& 'of \,today'& .. modern'· computer' 
technology. It is an ,inteqrated computer : system ' not.:a ,1tI.odern ., 
shared database • 
. ,"" ; As. aclalowledqed by. defendant,; , the technology:: could, ~e' " 

changed with: siqnificant ·modif.ications .. and:·lead. time.:.;'; But;,.; such 
chanqes.' are difficult/and" time-consuming-.... :only ·l%:,'·of:. detendantts . 
current: proqramrners' know: autocode .. programming and only ,a:. handful. . 
are even' conversant with autocoding:in.,the. simulation. Jmode", in order 
to', work' the· necess~rye)Ctractionl'loqic to.modii.yo: the: isystem. 
Abercrombie ·testifiea· that c:lefendant :did 'not believe:: the'; current'· . -" 
tariff., under itspresent"wordinq , .... requ·ires·. defendant· to·· custom-<:. 
desiqn ·a·· 'computer: interface~etween. its computers, and .. the' .·computers 
of each independent directory publisher,. ·in,ordor.te>:provide :tbem , . 
product:: under each's:' ind'i vidual terms and specifications '.~. '. :We. find: 

,,'~ . 
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this., :interpretation ·'j:us.ti!ied". although: we' arefre~examining the 
issue in;' the ,pend.inq:;'.List. ,O:tI .. -::'. ~ ,: r-.:, . ~ , .;; ';.~ .' ;'... :' -: .. ::: '); <:,i:~ ,- .~. ,:. 

'" ,Instead ,of moclifying>the':;older'computer,system to:~-:";;.;.: I.'" 

accommodate: ·the 'needs: otall ,independent· dir~cto:ry ,publishers.,;~, . ",' 
Abercrombie' testi~ied that ,'defendant', .bel ieved', . another route .: 
provided qreater flexibil'i ty and· ability' to, l!1eet, competitors," .. 
needs. '. Therefore ,:defendant empbasized. clevelopment ,of an:.internal:, 
computersys::tem, which· :util izcs 'relational' data base ;t~chnology "and " 
current:' proqramminq: capab ility· in:' order: ,to' further,; process 'l,isting") 
infonnation_, ':, ., . . , .. ' 

This ,was· felt: necessary'.since: ,CRIS: is utilized')tov support 
detenciant "s obligation. to ,produce and, distribute directories" tor.'r,:: 
all-. areas in : which ·defendant, provides telephone services .. :', As· ': r';·. ,', 

acknowledged by' complainants ,. independent publishers.,' often" scope" 
their, directories differently, than those of' telepbone;~ compan'ies; .. ,.' 
tor st:tl4)ct&c1COmlnuni ties' and· markQt:rballcci on: ·thoir: own:: 'indopondont 
market .. analysis~' The de fondant "s·. newer computer' systeID.:· .!,. " 

",' . 
accommodates this difference·and contains flexible; selection',' . 
capabilities· for, se1ected '9'eoqraphic . communi ties:. not ·conforminq· to·' 
the way; 'c1ot~ndant oxtracts> its::tCllophonebook$. 

Additionally, independent publishers do not,'pr,int):': ;' , 
c1irectories on the 'same schedule utilized by defendant ...... 'I'herefore, 
flexibility. had to, be 'developed ,to','accoxnmodate, requests'~.Of4 ,,' 
dittcrQnt pUblishers' throughout, the, ytlar' to obtain: timely: and" .,",,"'. 
aecuratelist,inq' information~ rather,t.."lan' ;tying.:. tbe ':publishers" to"::, 
the timing and' limitations of theoxistingCRIs white:pages:.: 

. ,We :also: find that the'delaY'in seeking .. modifications' to.,:: 

defendant's 'tariffs to ac:coramodateeomplainants, was;j'ustitiecl.: .. " .' 
Al:>ercrom):)ie, testified, that noixnxnediate',revisions were','xnade to~ :' .... 
defendant's.' tariffs because defendant· had to determine':.whether:,the .. 
demand woul'c!.',exceed just one· request· from·one·customer., ',;.':, .. ' 
Complainan.ts ,~ .. request was the first request defendant 'had: ,tor, other 

than printed directories.. The second demand occurred almost one 
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year, atter' .complainants.' ,;:A;bQrcrol@io {:statcu1·'that,'· '~ineo' ~det'.Qnd.ant 
had no prod.uet available to' match e:eompJ;.a·inantS''. speei·fieations,,';·it 
conducted market' researeh· anc:l" deve'l'oped:a business''"':ease.;:; "; r'rhen~::: ':. ':.1 

funding'.and""approval::to . go, torward . waS. obtained r sO'a produet·:;could 
be develoPQd~, A propost!l' and ,advice'::lettQr,were·~then;,prcpared. .. ,'.:.· 
Defendant· deve'loped' ·the,M'":and P··,and the bil.ling and' technicaJ;·:,· :".~. 
capabil·i ty:'toprovide :i t p" The revisions to the' Reproduction'::1'tights 
Tariff. were filed' and: approvea.::by, this·Commission·;,.::resultinq:':in":the 
Mareh 28, 1988 changcs. ' .. '~ ",; , . 

'.' Based·on'RuJ;e. 3,s,restrictions.;.:'a business:.deeision was 
made r . inconj.unction ·.:,.wi th marketinqdata r notto::lIloo.ify :','the :: .. ' 
Reproc:1uction':Rights ·Tariff: to' qivepllDli-shers.:all: :PBO;.received~ . / , 

Instead, c:1Qtendant dClCid0Cl 'todevolop th,,' product demanded·; "which' 
was a· smaller subset of information,ava:tla'bJ;e.:::on(.either;a,weekly'~ 
or ))iweekly . basis . ·Ot'ferinq~·businessand, resiaence',l isting$~ .... '.,:.: " 
separatoly, requircdancw, s;ystem ,bocaus;o . ·the 'R~proauction ::Ri9hts.;' 
Tari ftisareprintof 'defendant's ,Directory Assistance "System,"; ,. 
(DAS)'r DAS aoes not indicate whether a'J;isting'is ,business or·. . 
residential.. Only the internal" inteqrated system ,to· whichPBO ·ano. 
defenc:1ant were linked marked listings R (residential:),:>B:: ".,; .. " ;.' 
(business), or G (governmental};;"': ::·'X'his:system;:·'however,. ~~also:;>' 

., ',·· .... ,...1 ..... ",i )""' ..... (," ........... ". 

containea the confiaentialRu:te' 2'5 information .. ') 'Under-the-terms ot 
Rule 35 ··:tariffs,:'Bell Companies. :may;b.aveaccess:,to.·,cred:i:.t 
intormationand"call~ng 'records· not·available tOJ·out&lde :,partie& •. · 
As we:'J;ater 'c::oncJ;ude~ because"of ·.th;l.;sr ,under ,CRIS,.;'information:.neec:l 
not'·be . screened out '~ofthecomputer systembefore:~bein9' proviaea:to 
PBD~' However,' for indepenaent: 'pllDlishers r o.efenc:lant::must:further:. 
process CRrS information to eJ:iminate':what ·it',isl,prevented:·trom ',: 
releasing 'by ·theCredit< Tariff. . Insteac:l of so·.modityi'nq ,CRIS~,:tbe 
new· c:lata bases ··were· aeveloped. " .".,.' ... , .. " 

On Deeember':30~: 1988, defendant tiled .the .. Proposal to<. , 
further :moaify the Reproduction; Ri9b.tS: Tariff, 'andr:to liberalize the 
Credit Tariff,to/permit it·to:9ivecomplainants, the ered.it, I: " . 
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'informa.t,ion, ,they,: sought.;: 'Thi,s :,:was '.to·<;:be based, , .. on, the-:;new ,:'C1ata -<base 

system.'" 'In, March,: 1989',,;,defendant-.a9reed orallY:.to, 9ive, ',") "; ': 'y;',' " 

compla.inants..foreignexchanqe-:and ',remote, call",forwarding: ;j':'':::-'::;':'' :",:, , 

indicators •. :. This also. w.i-J.~l, be,,9i:ven'~,to all ;,' other ':di~ectory""" ,':' ; :". : 
publishe:c:'custolners~;" "Beg,inning'May, ,1", ·l989 f,-;new':;,connectscand".; I~, 

disconnects.' in the upgrad.e unt'ler,;·tho Reproduction Rightm, 'r~ri:e!, . , ' 
were, to·,be:del&neated.. At the; time of" hearing, fJ defendant, .;was (~: , . ,,' , 
working,"on _ additional·, ,1istingsanc:L:caption listings,:, ,including ,: '. 
sequencing of captions. " ,':', :::;'::.~, ,;<: '. 

Int!;ummary ,: ' we ,conclude that', ,de fondant ; ,did ,not make 
available ,to 'l?BO,::much ,of the; nontariffed s~scriDer:~information' 
sough.t·;]:)y: complainants., We ~finc1'PBD, dic1 :not use: information:: ~.: '::" 
ava.ilable· .to: it 'to "compete, 'wi th .compla;i;nants', and : that ,-PBD used", ,: 
credit .. information . properly to handle <bill ing, inqui:t"ies.~·::, We. alSO'i 

conclude: that complainants, ,failed ,to,.:ca:rry ,their .burden·/ot·,proof : 
tha.t ; lack of subscriber ," info%'lM.tion ,;i;s" ,thecausc of ,"an ,,:al-leged' 
co:mpetiti ve· disadvantage .... "We declare. that defenaant ,followec1 
proper proeec1urc .in"developingrevisions .topresent· tarif,fs and:new 
tariffs to satisfy .compl~inants', Qcmands"rather·,than modi tying ,it$ 
CRIS eomputer:system .. 
B. Rule;3S,customer Credit 'Infoxmation, , 

and calling Records 

.~~ ~., "".' I 

• :: I" 

.' I • ", ,J 

An 'analysis',of:,eomplainants'legal al:'9Uments ;lUust,: : . , 
'., 

necessarilY.:coramence with: an·.'cxamination ,of this.Commission',s·::Rule 
3.s.·oeeisions,,·whichmandated, the:language' of defendant's,.C:r:ec1it, 
'I'ariff':and the ,constitutional .privacy:;,protections,~eh.inc1'~it •. ,.~,'rhe ... : 
eonfidential.treatmentof:lUuch "of: the; s\lbscriber-:information sought 
by complainants',was a :lnaj·or,:reason.·for defendant~s·.refusal to, ,/",,< 

supply' it. ''l'herefore,. if c1efendant . has ·properly·"·intet1'.re~d::its .;' 
Credit Tariff and the constitutional. rights ,behinc1'·,.:it,.; ,detendant,<, 
should" not,: be' liable' ,for its: .. refusals<to provic1e,:',this information .. 

.... _ .. ': . The genesis: of', Rule .. 35 was, ,0.88597 .. (.83 ,cal,,: ,POC:SS9,·:. 

(l978)), which arose- out: of,·:three·:consolidated.--complaints .. reqardinq 
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practices::of'·telephone companies: as::,,·to ;.nonpu)jlished:rsu)jscriber. ',<':.': 

inf,ormation. '·As,"·a,.. result,--ot .. ·:tho·se.:'complaints:, 'much-';as~ .. this::: ,:::.:- -:;:" 
Commiss ion- ,has' done 'wi th. <th.is:,instant~ comp,jja.int' : and', , the " List, :01I:', .. ',: 
the Commiss.ion .. issued: ': an' ~order,'of -Inves-tigation/(O:CI')~"inqUirinq;; '-: '. 
into:' the practices -of· al'l;'california: -telephone' corporatioru;...:in; :, .. .-/ 
regard~ to·: '. (1:) .. disclosure -of:nonpublished5 .. numbers f,_:-::(,Z)-;rates::and .;" 
charges therefor, (3) furnishing o,f~' su)jscriber: credi t:'.infor.mation,.:. 
the release-rof toll·cal'l records:,: and '"the- releasc',:of any' other 
s\lbscriber:-intormation, or·record's-to, personsI" businesses:,:,or,;;:- ',: 
C]overnmental-:agenc:ies.. ,'The.OlI: was eonsolidated:-with.;:the--three' 
ind'i vidual,' complaints .. tor -.po,licy: ·:reasons..so, that-. the; ,-resul.tinq:, .:,' 
rules>would:-be: uniform', where'possible, ,for all,telephone -< ::" 
compan:ies:.:., ,-: . -.:- '.. ' ' .. :;-. ,~ ;- ,.:. .-

Ini ts :-survey o'f- '. SUbscriber' :,credi t, -information •. practices 
of all, teJ::ephone, companies.; the Commission -found that:O-Paeific.· Bel'l 
made subscriber ered,i t :informati:onand -te:tephoneserv:iee: 'records: -­
available to·: company employees' when warranted ·to- pe~orm;-:.their< "." 
jobs ,to' other' Bell systQm or"independent tCl-lophono!, companiGs.· upon 
reques.t; ,anci".' tor Bell co,llection purposes. GTEC ·was: found (to· ":, 
release sUbscriber c:red'i t, ,information'to, telephone: companies;·.when '. 
officially· requested-- on a·need-to-know loas-is,--or:;to;~colleetion,··:.- ,', 
agencies: performing ·'col-leotion' ·services:; for- .GTEC':' ,:Conti'llental· -; ..... :" 
Telephone 'was-found not'-to,·turnish c:red'it;~;information'to, anyone' but 
comp'any personnel authori'zed to--receivel.:sueh. in.formationJ ... - ::-;::; :: •• :,' 

In D.s:s:s.97'~: thisCommission~,found that· "LeC]al 'process, - , 
shall not loe required-whore credit intorxn.at:i.on is. furnished; ,to. -

other-company' employees for business,:.pu-rposes..or ,upon th~_:request; 
of other Bell'- companiesin',othor-:.states.-or-inc:lopendont'telephone,', 
companies within cali'fornia for the same:-purposes.:".: :;(.83 'Cal:.:...:PUC::' 
at 56-9,.-) The Commission thenanal'Yzed.~-and defined.:-the,,"scope of 
privacy·to-which suloscribers-were entitled. 'I'he;Commission :found. 
that the' consti tutionaJ:' right:to:privacy existed where ;-therELWaSGa: 
reason'able "·:expectati'on ·:-that . 'certain' : personal :,1 in'formation (would "::': 'J 
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remain· confidential and. used ~.only for J:>usiness'.:pi1rposes: I,Qt:.the"':", ,'.:'--: 

entity retainincr'the rocords'.,; ','. '1"011, reeord.s and: croc1'i t .in!ormation: 
were,ld.eelared:to: efall ,within, the .purvie~·of'such)·personal; :! •. ,"; ,,~".:; 

information~enti tled', to, constitutional, privacy:' protection, ... : ' . "-, " , .. , 
Nonpublished' information:,,;· however:, .. was' . found not to',re-lateto:' the- , 
poX'sonal'att.air&,o,t a. suJ:)scriberJ,',but :insteacl, to" pcrta:in ,to' tho . ", 

ic1entitication of, the" subscriber .. · ~ . . '. .. . . .' , "1:' 

The comxn.ission clrew·a. line" :between iclentifyinq'. 
information' of name'" acld.ress.,,: and: telephone nUl'llber:"o!: :,the-· ", 
subscriber,and: current. :bioqraphy' 'intorxnation such, '. as: I toll, .-recorc1s, 
and credit·, information w.h.ich1 a' subscriber "would: ,reasonal:>ly:expect: 
not to be clisclosed~, Thus, .the com:mission declarec1! that~an, '.Aqency: 
or outside entity requestinq toll recorc1s anc1 creclit information·.~'· 
must' :secure leqalprocess.,,·'but, loqal, process-would :not ,:be required 
in ordor to.'obtain theidC!ntityinq into:t:mationof non-pul:llished, 
name',. address ," and telephone nwnl:>er ... 'I'ari'ffs .cc:>ncerninq:such 
infc:>rxnatic:>n w~re· then 'prescribed by. Commission '.order.<anci 
non-pu:blished,·subscribers. were·· requirec1 to, be- advised: ,by"bi-ll 

insort' ot . th.¢ tarit!s~ By contrast, the Commiss,ion conclud.ed.· that: 
"A· su:bscriber has" a, reasonable- expectat'ion that personal-·,· 
information,. such as crod-i t and toll recordsxnaintained :by. ,a 
company,~' are" conf idential and, .wi,ll ):)e' ,used· only :'for "-J:>us.iness, . " 
purposes" absQnt .l4tqal process... This,oxpoctation"comC$"."within: the 
constitutional' protection ,of".privacy,.; 'credi t:andto-ll'information: 
are::matters .of personal:and confidential. nature· and ,since a 
constitutional, right to ,:privacy exis.ts with ,',respect, to: ,this ;-type: ,of 
information,;' legal-process :shoulcl, bC':.r.equired, ,in orc1er·;;t;o;;,obta·in'.' , . 
it ,.":'~:' •• :" (I.2s .. ) .. :' Correspondinqta,rif,fs ,:.were"so .,orc1ered' 'by the: .:"r~. ',Ci 

Commission,.. but the.ir,languaqe was not mand.ated., 
''rhe, cownission noted. in D.SSS97 that .the·OII .. had. also­

sought information on releaseso·f ,subscriber informa.tion <, other, ,.than 
nonpul:>lisbed,.,'·credit,; and toll.recorcls,: to persons,; . business: .. :' '. ,"­
entities, or 'governmental 'agencies .,' . The hearing'S I were:::to examine. " 
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any actual-, and. p'otential','·abuses.- of present ,praet~ces,,~n;.;thei-r :;,.:''>: i, 

regard along w.ith-"recommendations.to'.el,iminate .. them.:" ,However, ::;. ;~! 

evidence· d:isclosed ,that .. neither -Pacific _Bell,:, :GTEC'", ~nor.; Cont.inental 
released> subscril:>er, information other, than nonpul:>lished",·ered-it--:or' 
toll: 'rccord·s:o'to. out&ide agencies' 'or:entities,. :-except :-in' -::res~nse to 
legal process, 'and.,·that no·' abuses,., actual- or~potential, :~were,:',in,'" "',,,t 

evidence,. For this, reason,. .. the' Commission: took, no- further.action;: 
in-this. area. One o!oureoncerns in the'ListOII""is.:to,re-examine 
this iISlSUC9 "in l'iqht ot·· chanqingcircum£tanees.: .' ,',. '. :';,':', ," 

. The:Commis-sion,in 0..:91086,.: (April 24.,19,7.9)",~reopened.,~the 
three consolidated complaints and the OII for further hearing ... :. We 

permitted'''the, appearance of, parties"new" to , the ,proceedings and 
d$clarcDc1: that' the hoa'ringt; which led .~to, o. S8S97 o.nc1; tbo::furtber. ',' '," 
hearings after reopening would result in a decision,:~,~ which 

would. supersede 0.88597. ,,:, ' , " .. , " "." ,'. ". " 
In the new decision (0.92860, S Cal. PUC 20. 745 (1981», 

" : -, , , , , • ,\ " J '\ 

the CommiGsion' found .thatto,'estaolish ',tho' roqui&ite uniformity of 
" •• 1 .'., '. _,')' . i ' 

procedures desired under·the:terms ot·the· OII,. tariff p~lication 
of the rules established by the decision must' be institutea. The 

" ,.,. 

commission concludea ,that:- '., "Name,- address,. and telephone number 
arc matters of 'identity ,d~" not give.rise ',to 'an expectation ot 
privacy, and are·not'entitlea'to the constitutional protection of 
privacy." (5 Cal. PUC 2d at 759-60~) 1, - '%'011 records and credit 

,.'", .' , , , J 

information were again: fOllnd:to:be',protected. Publication of a 

tariff rule was found necest>~rY-, ~o d.ispe~. :eh~',PUblic misconception 

1 This conclusion was later overturned by the California 
supreme Court in ~eople v. Chapman, 36 Cal.3d 98,112 (1984), in 
which it was found that a criminal defendant had a reasonable 
expectation of privacy in his/her name and address" as a subscriber 
to an unlisted telephone number. The court declared that, .. Honc's. 
name ·and address. as-,thesul:>seriber to,' an :un·l.istea" ,te'lepb.one ,is 
information".whieh one may: legitimately ·seek. to, ,keep'; ,private'.", ' ,(36 
Cal.3d at 111.) ., ,-;;":;: ' .. 
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about '~the::scope" o,f'nonpubl.ished service',and" to"lI1.:nimize, pUblic', 'f,' , 

dissatisfaet'ion "with" sucb.:,service.':·~As :in: .. the'prev±ous 'deeision,,,~,, :, 
su):)scriber: credit, inforxnation :and: calling"records werc',,!ound:to: DO 
part: of,·the ,.personal: "history ot·, the :su):)scriber and· .. entitled:tQ:. -' ,,": 
privacy protection :,unaerthe ;: const.itution,., AJ.l' _:telephone, i;companies 
were :'orclerea to, aclopt,·the' tari-!f rules.',that Commission,itsel!set ' 
forth'in 'Appendices A and, B to-,the' decision. Those' rules ,werO': .. :' 
declared' j 1lst and reasonabl:e by the Commiss,ion :and- any. future- ,'x:ules 
or practices of telephone companies' differinq from, the~ , .. coxamission': 
manclated':rules were, declared. to, be unj ust ,and unreasonable .. 
(5- Cal,. PUC"at'767.)'·, '". " .',:,.': ,",'(/, 

'The' Appenaix,B credit Tarif.f, as. ori9inal:ly adopted:.::.. ',-, 
contained ,:two·: important ,sections ,germane to, the .instantcompJ.aint·:, 

'"A." 'Oefinitions , ~. '~, ,I' ,: .', • I, , , .... ,I ''':: •• I, I 

,", \" 

"(1) Credit Information 
• -.' ,,: " " • J', , ' i ", ::' ,- ~ :,'. 

"A subscriber's cred.it information is 
the infornation' contained' in: the '; '.: -
subscriber's utility, :account record,., 
includinq but not limited to: account 
established date,' "ca.n-be-reaehed" ' ... 
number,.' name of employer ,: . employer'~s 
address, subscriber's social ,security 
and/or driver's license nUmDer, 
b111in(l' name,' location of previou~ .' 
service. Not included in. s~seriber 
credit information tor purposes of' 
these' rules are: .. nonp~lishecl 
subscriber information, or . 
subscriber's name~ 'address, and 
telephone number as l~sted in the 
telephone directory." 

11 '* * 
.'", , , 1.1'. 

" ""," ,I' . '., ,,'.' :~' .,., ."oj' 1 !' ' •• ", ,'" " ,I ~ .. , 
, ,_ ,,'; .-' ~,' 1,/ c .... ~ 

. J" ,: ••• J "., .;"..,i ',',' 

-'I, 

__ '-;" __ ""{" 't,.· .. :'.;~.;\,."" ' .. , .. "'::.:'.' ,+,.r~,""t' t.: !.>" . ..!.~.: Ir;,~.; ("" ''''.i 

2 'I'he-;'detendant"s.' credit., Tariff: in· Section ~ a.(l) , '.tracks this, -;<1.,.·, 
la.n9Ua9'e':except.:that':it>uses.:, the' :ternt"customer,/r rather.,;·.".~.·;·:,:~:",:c ":. 
than subscriber. ! " : :: .:' ::;",: ,.;~' .•. "; 
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''E. Exception ,to' ;Procedure:for: Release-'of ,::,.'~'~' 
. " Credi tand 'Call ing. Records, ,:,~ .. ' ,./" 

" ( 1) ~h~"" proC~du~e '~e:~' forth-' , ~b~~;" d~~S:: not 
apply where the requester is a 
cO·llection agency' working for :the ', .,,' 
utility on: .the subscriber"s 'account<or 
is an independent telephone company or 
Bell ·Company .. " .(5, Cal PUC '2d' at ,'. ,'" 
77~-72.J " " 

D'.9:3:3:61 (July 22:,: -198'1) . ('6'- Cal PUC' 2d4:17') "further" 
modified' O.92a60/in reg-ard .to;·:subpoenas but did'not 'roword' 
Sections A.('l)-: and. E(l), ,of. the. Cred'it"'l'ariff. ",::.;,,",: 

:Further. petitions. to. modify 'these tariff rules: ;rcsul ted.", 
in the Commission's, D .. 8~:-06-06& (June .1'$".'1983,):" .. ,D .. :8'3'-0'6-066 did': 
not modify the Credit 'l'ariff':s ,section A.(l) definition,.of credit .­
Information, but! diel modify its, subsection, 'E{l,), except'ions.. In its 
decision, the Commission noted: that' it had' :requi~ed,·the.:' 
establishment of uniform rules'o'n' .un,l;.isted ·teleph~ne"n~rs, 
correspondinq names _and adCtre'sses and-" releas"e 'Of' 'subs,eriber credit 

, • • I \ . " ,. '., .',. , ' ~ • , .,1 

information and eallinC] reeords'""beeause the lack, Of':unifonnity 
and detail in telephone company tariff' rules led· ·to· puDJ:'ic 
miseoneeption and dissatisfaction- concerninq. the ,degree- of privacy 
accorded. this subscriber information.'" ('D'.8'3-06~066', at 2-3'.;')' ' 

. G'I'EC andPacifie ,Bellrequosted ·that the·credit:'~ariff"~' 
Section E(l) exceptions'be.' expanded to, alsoineludCJ'''.other'conunon: 
carrier/interexchange carrier, Bell operating company" -in<additiQn 
to, Bell: Company. - The: only', ,discussion, ,of the'ehango --by the 
commission was: ' " .,' ,', 

"In'support,'otthis'ru'le 'chanqe Pac-ific'points~: . 
out that,-companies other than independent " 
telephone' compani'es. now provide telephone' 
servicoto' s.Ul:;)seribers in the state., "Jus.t as 
it was nocessa):'y in tho past, for tolephone", .. 
companies to have aecess for credit information 
and calling- records, so now it is necessary for­
these other, newer companies, sometimes referred 
to as common' carriers or interexchange " '. " 
earriors'f to have ,acees.s to this.: , 'information.i· ," 
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These companies'l sixnilarly·'re9Uire the.; -names and" 
addresses of called, 'Parties. l.n:order to: resolve 
~illing pro~lems relating to the provisions of 
theseservices_:'"' ':':,'. . , ...... ,.--' .. ' ',: "'. 

. ,; , ., . <.~. ,"\ .'. I I 

We see: no'objection- to "amending 'Rule;'E(l) in 
the :manner requested_If' (0',.8'3'-06-066, at 12 .. ) 

• r' • • • ~. • .' '. 

There was.· nO'discussion of any. need to· remove the term. 
"Bell Company" due to the insertion of the' ~ewterm "Bell operating 
Company."The Commission: clearly had'" the. 'entire,! language of the 
amended Section E'(l) beforeit"and. could have removed', the': re~erence 
to Bell Company had it been, deemed 'superfluous. "However:,J'. the" term-; 

Bell Company' was retained •. The: Commission then,later:·concluded. 
that theamendJnent .toSectionE:(.l) was· 'reasonable '(0'.:8"3-0'6-066' at 

15) and~ ord.ered Section Eel) amenaea to read': ". ","' 
"'Cl)J. The· proceaureset forth above,does~,not. 
apply where the reques~er is a collection 
agcncy wor~ing tor the utility on the ' 
customer's account or is an independent,· 
telephone company, other common 
carrier/interexchange carrier, Bell Operating 
Company',. or Bell, Company .. " 
(D. 83~06-066 at 16.J, 

.,': r, • 

.::' .... 

I' 

The Commission' then·ordered"the .2111. correspondinq.·,:tari!:fs 
be amended: by' all telephone companies as'reflected;.inits:deeision. 
The exceptions.'in defendant's. current Rule' 35, Credit Taritf contain 
the' : language . quoted' abovo-and,' established,' by this' 'CommiSSion' . in;" ,;; 
0: .... 8;3·..,;0·6.-06 6 ~ ,.: ,.'::':. "'.:' '",':'.~ ... ~ ...-,: ,', ::~;.~ '.. .' ";".', 

Later decisions, 0'. 8'3'-06-073 andO·.S·3'-09-061,,:';d.ealt:with.' 
modifications whieh did not affect Sections A(l) or E(J;..) ,.-':.except·~,:to 
renumbor tonnerSoetion:,E: as' Section D.. Detendant·~.s;-Credit Tariff, 
in its Section a (1),:, . sUbstitutes the: . to~ '''cu'stome~~~ each place 

.. : • • , .. .'./ _~, • , .. .,', '", ,I ". ' • .,.' _ .t,,.. ',' ,I, ',/ _-.; 

"su):)scriber" appears .in the 'Commission mandated.languaqc. 
Oefendant~ .. s creCl'it'r;rar':i!ff'"s Section ,:d' isworded6 ·.ident'i,cally tQ the 

',' ." ,', .oj ,.,". . .. ' _ . .' ' " • , .' ','.', I . j I' •• -,,' • .',;J 

Commission '~s Section D." ' . : '.:- " " 
'Wef1rst anal:yze :def,endant:~:s intcrp:r:eta:tion"o"f the scope 

.• " .• 1.', " . j., • "".' I _,' L ......... ' i,'.," .. / .;., '.: .. " 

of protection:afforded, .business: subscribers under ,·the:.'.Credi t 
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Tariftt'sdefinition .'of ·creditinforrnation .. · . l'f ,.tl\at· ,'interpretation 
is. proper, so'. ·was :defenc:lant~'scourse'ot: conduct, ,in;rrefusing ,:to:;: '; 
release the"information .. '., '. ' .. , .",,' .~,<: ,:;,~:;.:<; 

. "As "noted::' in Sunland' Refining Con. ·vs.'Southe:r;n Tank" 
lJi~s, I~ (80' ;Cal'·. POC',8'06 (,1'976).), ""Tariffsshou'ld'l be' (q.iven'a:;:, ' 
fair and' ,reasonable construction' and: ·not a str.aineci, or"unnatural : , 
one." : (SO', cal. poe at ,S·14· ... }· Additionally,., .·"all'"of the pertinent 
provisions. of, a tariff shou'ldbe ,cons,iaered t09'ether . .'~ :;;:(I£,...: a.t, .. :. 
815·.,} ,If the' lanquaqe:'of ,a ,tariff is:. unam))·iquous,,.:",there,,,is:no",room 

for construction and· the, provision" must: ,be appliedin1:aecorclance. 
with the literal meaning of the words .used..' 'AcL.Vjsor, -Inc'. -V'.,; . .' 

~eneral 'Telephone CO'.' of Ca.liforni~,.. 8~CalPUC ,;6S5 ,.', 6,97' (1977). 

We find, consttuinq. the plain, meaninq:of;, :the",Credit,." " 
Tariff ',S Section' a (,1).;: that it ,refers t~ . ,a'l 1 customers .. ':. ::.Theter:m.,' 
"customer'" is no,t modified by·the'adj,ective. "residential .. ;",;;·Nor ·is. 
the ter.m: "subscriber"'so . modified.: A . customer orsubscriber,"xnay.' be 
ot any c::latl\/Slontorta:inedi by: thetelephono util:i ty--rosidential, " 
bus,iness; or governmental.: : Therefore:,: 'Section a,(l')is :appliea}')le. to 
all customers or·subscribers. -We ·rejeet·'complainants.'" contention . 
that the references .toa,. c~stomer or"sUl:>scriber.'s:.soeial.' security, .. 
a.nd drivors ' licons~ numbors ('!vinco an intent to narrow the::.'" .' 
tariff "s. application ,to.only:na.tural : persons who are res.idential 
subscribers.. The Sectiorva (.1"" definition of credit, info:cnation.-" ,­
clearly def:i:rles 'a',customer'or':subseri:ber's eredit'.:information as"'. 
Hthe information contain0d in the customer's.utility; account,:, ,. 
reeord'-"~' The following' ::referenees to, the typesot, information 
which may be tound intheutil'i ty account r<leord: are, preceded by 
the words I' incl udingbut not limited to .,11'. ' This. word·ing. " -:- ',. 
con,templates that. other types of, information o.xilSt·,in a.".eu&tomor or 
subscriber's.utili.tY' account, r.ecord .. : ",such informat'ion ,:ean.:include 
business subscriber info%'lDation',. including' service' .:.address.. and . ,~, ~'; 

aistribution, information';. " .. ,,( <, .',... ... ';- .. ~'" ;:;; :'",,':, 
, .... , ' 

- 60. - " 



C.88-06-031 ALJ/ANN/rmn 

We ,find -unpersual!ive ;.complainants' arqi,unent: that .P'O'~ Code' 
§ 2891, which. applies. .sol-elyto· residential 'subscribers, superceCles 
this Commiss.ion' s Rule 35 and renders it applicabJ:eonly, ;to···: 
residentiaJ; sub$cribers.~.Sec:tion2'a9l'tDerely proscribes'. this 
commiss.ion's' coneluct in reg-arClto' any, prosont; or·.tutu~~ ... "> .. : .. , 

interpretation of Rule 35· as:. it relates.to resielentia.l;·cu'Stomers. or 
subscrl.):)ers. It does-·not· reneler nugatory' this. Commission.'·s;, power:. 
undQr· our .RuIe 35· mandate, to' retain· or· reformulate; thc··tarit:fs.·as·.: 

to ':business' or governmontal;SUbSCri:bers 'orouX';ability,to chan90' 
Rule,3S'in their . regard. should·we'··find/·it warranted,.i as):in:,the',·;: • 
penelinq_. List .. OIl'. proceedinqs.. . '. .'" '" ....... :' : ",.' ::: ',-" .. . 

Defendant~s.· interpretation of'. ,its cred"it·.·'rar;if:f·:tO' .cover· 
business subscribers.. is also,consistont with this.. Commission's 
recent decisions. on defendant's: enhanced services products .which:·., , 

are marketed mainly to business. subscr:ibers.. In- 0: .. :8'9-0'5-02:0',: we. 
declared,:,' "Pacific' should.not provide .BNA· (bil'linq"name'and(';' , 
ad.dress} to any other ,enhanced service providor, pursuant:.to, its 
tariffs. until it receiv.es further, direction on. this, 'subj:ect ; from. ' 
the commission~,"- In. our' recent 0 • 90-07-0'52- enhanced, services . 
decis.ion',. we rei terateel ,the. appl::icabil'i ty' of, this, 'condition, ~to 
detendant... ' .'. . :". I ,' . .' : 

" We, finc:l. that defendant.':s; . Credit Tariff)reflec:ts, the~ 

wordinqmandatedby this commission and has, .been. proper.ly·:applieCl . 
by defendant to· cover bus,lness ':directory ·subscriber ,in~or:mation ,'. 
falling-:w.ithin :itsparaxncters .. :" ;,' H':" .... ,'.' ".:; .... :.;,.;; .. :.;:: .•. , 

. Because . de'fendant-,has properly ,interpreted the' present, .. : 
scope o,f 'Section a (1;): of its.,cred.it ;'raritf,,' :;it,.mus'b,·com.ply':.with .. ;its 
terms when faceel·.with requests··to release credit :i~ormation: ... : ... ·: '.:: 
'raritts ha.v~ the 'force and' effoct of, law~., (Ut'vi~r/" .lxl£..,,;' :S.2',.:CA'1) 

PUC 'at 69:8;.:.) "Tariffs duly' publ.ished and. filed! '.wi tl'J; ,the ::'.«'. :::. 

Commiss.ion,. includinqrules' published,. therein,. have the. ,force,: and· , 
effect of a statute and any a.eviation theretrom.:is. unlawtu·l;·and.' 
void, unless authorized by the Commission." (SUnland R~tining 
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Co:r:p, ,8"0: ,Cal;. PUC' ·at· 8'09 .. (citat,ions.omitted ... .) ) .. :. ,We: ~.fi:nd::·::that .. '.f.: 

defendant· intcrpreteel:its~ current· credit Tarif:e,propcrly.~arid·b.ctedl 
lawfully in refusing to deviate' trom ,.it.. . By fi·J;ing~' tor,zevisions' ., 
to the' cred:it ':tariff, in' its) attempts·.to satisf:{complainants' 
requests, defendant has followed:; the' 'correct, cow:se·.~y: . < .';' 

'. One of-'the'· purposes' of the· panelinq List. '!OII' is ·to •. '. ." 
determine' whether subscriber information protec;ted "by' RuJ;~ 35 ' 
tariffs should: properly exclude :certain classes ot :business," 
subscriber information., ,We welcome complainants" .coXlmlents. .. in :.that 
proeeeelinq" and,' note that Oonnelley has: f'iled both' ini~ial, :,and .' reply 
comments. therein,., However, under thc'exi:ating 'comm:is:;ion· :mandat~d, 
Creai t· Tari·ff , .. prior :to any future, elecisionin' the 'List:OI:I:,: :" .. 
defendant,'"s.' application· of. 'its ',credit Tariff as.a ba$lis"'for its' 
re'fusal of .. compl·ainants'requests for credit information : correctly 
interpreted: Rule"'35 as pr~sently ·WX'itton., A~.!in'·the : original 
proceedings which, cu'lminated: in ,the credit Tari·ff's:r.l:.ang:uaqe, for'~ 

policy reasons ,e decisions on such 'modifications'.shou.ld be-.lDade·ri:v:a 
fully' participatory .proceec.ling "so .. that' :resu,ltinq: rule changes, ·w.il1. 
be uniform for all. 

, We also-observe that,:in'dotendant's various· requests 'tor 
interim ~.;a.uthori ty 'to' :'provide~-,enhanced services, '·Oonnell:ey.:has' 
strielently 'opposed.qrants of interim :authority for defenda.."'l.t,~to:·.··' 
compete, with<,OonneJ;l;ey;.· 'Insteaelr':inthese proceedings Oonnelley·' 
has urged ful!l' compl:Qtion' of ·:thQ ,rQg'Ul'atory . process, ',including ,:' . ' .. 
determinations on the propriety 'of .'releasin9".;billinq'::nalUe·~and'·_~.·, ., 
addressi' ·before defendant· is·:aJ:lowed to compete .. ','rhe·'u.ndel:ly:ing.;. 
notion"of·· our Phase II ,decision~ 0.89-10-031,.. in 'Order Instituting, 
Investigation (I.) 87-11-033, is the right of .equal .. competit·:Lon'~so 
that. competitors 'know'that a'local. :exehange'company~s monopoly 
position :wi11 not l:Ie 'used:/aqainst them. ,. But,. '''the level .. ':p.J:a.yinq,::: '.::: 
field so envisioned is a two-way street ... utilities have ,tbe.,r.ight 
to· .know:that' ·theirposition as", regulatea entities,,.~" with~,the.:'·" :":":': .:; ',: 
attendant '··eonstraints: upon, their actions,. willnot:::,be :,u.sed:·,lt.gains:t: 
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them, as· 'complainants' have : attempted' , to :do . in) th'is,' compJ:amt "'" ,-" 
proceeding ';', Complainants cannot! use, the; rC9Ulatoty':-::framework'I":': " 
against .defonclant:ona ':selective, bas,is ... '; ':, " (" ,.:,':' I" '.' ,/, 

'We emphasize' the'; fact': that·the' "original 'OIl j.' ,~orming' 'a ,',~' 

part of the consolidateel, proceedings. ,Mhich resulted"in the .. ; , ' , ' .. ' 
Commission"s formulation ,of' Rule 35 tariffs,.,.sought::to.:explore the 
release o! other types of subscribor ,information in.: order '.to ,'; .;;, 
promulgate' uni,fo~ rules. ,to, prevent actual, and potential ,abuses 
as soc iatecl';'w,j.th. ' the'ir, release'.. However" :.when,Ruler-3-5 :,was .. '::, .. .. ,. 
promulga.ted,,.. . prior to the .break up,'of,ethe' Bell:, system·""no1i;.· " .. 
competitive'1.lsage o,f' subseribe'r, information' was, made, by,: independent 
directory ',pub-lishers nor:did :.e'lectronic ,or taking.'yellow:-,pages :.: ." ", 
appl'ications, ey.ist,. It is :l:>ecause ',:of'::compla-inants" ,-increasin9: 
demands. "on :d.e~end.ant and ... because of defendant ~s,: constraints ,:due,to-. 
its tari~ffs;as' approved by thisConuniss.ion,,: that we' 'openQd,:,the:,List 
OIl.: .Its,.,purpose is to determine ,:whether chanqes :in ,'the ~' f' ' ..... 

competitive marketplace,. w.i thalterec:i demanels.' ,on, .use " of,· ,.' ,": 

informa.tion,. neeess,itate revisions, ,in,. ,this Commiss,i:on~,s,present 
policies. ., , ,<,':' i' 

:: . We also . declare .. that. defendant has properly. treated PBD 

as a "Bell'company'" subjectto".the: exeeption,.to:the·;:noncliselosure'. 
requ;,irements:'of the cred:i;t::'rar±ff'due to, the, lanquaqe:-of ',:::':'; .. : :,",'. 
Sec:t'ion',d:~1 Our reasoning, 'in .. :support"of,:this ,conelus.i:on:~;i:s also, ',", 
germane to: the ,remainder of.',eomplainants'claim~':in this >,:,-:;, 

proceeding .,This is'beeause the relationship to defendant ::of' ·PBD'I" 

as its direct' su~sidiary,. ,and the.eonsideration ,of its.:revenues;,in, 
setting: defendant's , basic,-rates,.· places, it, .. in ;a, . spec ial ,,:cateqory ";of 
regu);:atory,affiliato. ,.. , " , .. , ':C, ,:' V:J:'; I',': : . 

. / "',: As noted.:: in':general 'Telepllone Company"ofCal;'ifo;rnia vs,' : .. 
EublicUtiUties Commission, .195 Cal. :Rptr., 695,1' 701 (,198.3),: ,.;' . 

(en' :banc)~ ,the utility enterprise must be vieweci,:a.s ,.a ,whole, 
without'regard"to.the separate' corporate,;entities. ,,:'~See:,also .In re' 
~stg~e-Cal:ifornia CQ;:P., ,72, Cal POC'26,;38 . (1971);'" {corporate"" , .. " 
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combination, "cons;istinq., of ·parent and. :su})s:idiary' ~Y:"/be"considered~" 
one oper~tion tor purpOS()' otl'requ·ll1t'ion)··.·' The"fact',that ·a:<partY·i:':' 
may have more, than'·ha·lfhis.. business not. :subject::to.:Comm:iss:ion: '.'." 
requlation does.: not 'render 'the: 'portion ::of· his. business ,which 'is. . ',. 
subject to re9\llation:imrnune from. the/Commiss.ionl:s ·:proper .,.:.' ..... ,' '". , 

ragulatin9' &upC!rvision.·' O:"mdis v.·aa~oXl\XllJJ;.~'" 2Z0Cal~· 
4'70·/· 475 '(1934) (en banc)}.·For these' reasons:, ·ra.te"settinq·,may" 
take in.to·account'more: than just'the' sales of defendant-:.:1'h'is: is ' 
the prineip,le<behind::p(J:Code:§ 728.;2"(.a), whichrequires:;·this:< -'.: ":.~' 

Commission· to; '''investigate, ,and' consider ·"rovenues. and .-exponses.: ~wi th: 
regard- to, the' ,acceptance 'and; publication, of such' . (classifiedl­
advertising . tor purposes of" estabJ: ishing· ra.tes-· tor· other ,services:· 
offered: by'telephonecorporations .''':\:-. While Sect:Lon"n8: .. ·Z:·d·oes.;··: ,': 
pres4'ntly ·deprive this: conunisltlion· of· jurisdiction :to actually"" . 
regulate commercial advertising inJyeJ:low' pages. or ,the' :c'lassi'f:ied';' 
telephone· directories. themselves.., it does. not"preventJ,this 
Commission from.·recognizingthe important interrelationship:):)etween 
PBO ~n~, dotenClant,that 'ju5titioS1 the",specia,ltreatment currontly"" 
afforded it. Section 728.2 also does not prevent this "Commi·ssion.' 
from· reviewing' that relationship. in the' ,Lis-tO'II -and',making 
decisionS:::as ·to whether change' is.; proper under' today':s.eurrent· 
competitive' climate:.,,' '", , , ... .;::1,:.: :.>:;,.'.::, .', " 

'PBD" began, operat'ions. :as:'-simply the,directory 'division '.of~ 
the defendant .. · In:··th..is.·Conuniss:ion'=$ :O:_S5-1.2-06S- (Oecember.·4:·, ~. ~:.' 

1 98$)Cr we granteddefendant;the·· right· "to ,es.tablish; :PBO ,as; a;"wholly.: 
owned: :sUbsid.:ia:ry' in:':order,'to;,servG the publie·:interest· i'n telephone 
service and:>revenues.~· . ".:' ,'. ", :' . ,. , .:',::: ',I:'" . . ' ': .. r',:).'::·;'."' 

When we' cissued'; D'.; 85-12-06-5:, . we:observed,tha.t ;detendant: :..:(' 
was requesting the transfer of the directory propertie~ to"a,''',·,:: : ,:. 
soparate', ~subsidiary because· of: its·' need:, to· presGrve:;'c1:ireetory 
revenues"by:competing·on ·:an· equal basiS: with ·d·irectory:and"print' ':.' 
media" competitors.' At that time,. ; the·, Commission' decJ;ared: that "We: 

are" concerned'" that· 'the emergence of competinq' ·directory.services.' '. , 
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ancl'.'providers,'~will· erode:, existing': contribution: .from.:ciirectory.-.; ':;".,::-, 
operations .. : ,.The: deve'lopment;<of:.expanciea: services .~ Pacit'ie ,Bell':~:' 
may protect':th.is. contribution' and ·hopefully increase:- it·..!';: .:: ,':,:" 
(0.85-12'-065 at,.2'.) 'To th.atend:',: ,'approval. ot thc-,;transfer:. of, the···· 
directory operations I .to:PBO.;.was' .. conditioned ' on, "the ' requirement· ,that 
revenues, and expenses o·f··all ',PBD' operations be: ,considered.~rini' . " 
setting" ,defendant's rates.' However, .. we s.tated that if':PBO should~ , 
enter· lines .of, business, which· eroded· 'or ,stifled the--ci-ireetory.. 
contributions ,to telephone rev:enues, an, ,appropriate, .amount.of < 

revenues: ;,wouldbe. imputed,' when.settinq: defendant's, rates. .. · ,>Ancl,.:.to. 
ensure the 'ratepayers,' interest w.ould be-. ,protected,," ,we, declared 
that· PBD,~sopcrations .would, be' subjeet to· thoroug'h, revio~ and"audit 
by this Commission:'sstaff in, eonj'unctionwith defendant's: rate. , " 
proeee,dings.! PBO's' book,. and records must bemadeavai·l@le; .. !or ·our 
staff':sreview~ and inspection upon request.... ;" . 

Under· our new. incenti v:c ratexnaking' arranqcJl\ent, with', 
defendant, :PBD's. revenues remain-, a 
are- :subj:ect, too. the' qeneral· revenue 
0.89-l0-03.l. . , 

part ofclefenclant·'.s~ rates,. _ but . .'. 
sharinq;mechanism, :established·:.in 
.J- .• , ... :':',1',.: .,.' i.;' I" 

" .InD. 85-12'~065", we: also: specifically: forbade: .PBO·'s:entry, 
into . the· . electron·ic publ ishinq: 'busines,sabsent ~u:rther 'authori ty:, of 

this Commission. We then required. that defendant. :not,. ·under:taJce:-;:new 
PSO Gubsidiary,oPQration" until Coro.mioGlion,statt,haci:approvod., 
among ,other ·thing's, a -description: ·ot· its: ,proposed, new .. l-ines .. o'!.:, . ,,: .. 
business. and allocations of:rcvenucs.,and':expensestor· operations.. ~ 

We also- note .that· PBD' is,·.d.istinct.:tr.om· Pa~'I'el ... Publishin9'., 
which is a separate publishing' subsidiary of P.aeifie:l'elesis'.,.that,;; 
pursues pul:>lishinq; activities,outs.ide·,the scope·.of,,·,the,:traaitional 
direetoryarena., , 

'. :·We-. tind. that" as comtemp-lated in .our: oriqinal:; ;Crea;' t;, .r:.:' .:; 
Tariff' 'Decision,; 0, .. 88597 " ... ,the. use of .the· credit'intotJnat~on·,,))y~,.P.aJ> 
has' been' tor internal. business. 'putyoses,: as' is the~· intent":o:t:. the':. ;," 
Section 'd" exception : tor . its ",use by a'.Bell Company,,,',,:.'I'he>;·fae:t:~,::t.hat:-,. 

- &5 :.-.... 
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PBt> is not"a,'Bell operating'Company, :,as,tbat,ter.n,:is'eurrently ,used. 
and; understood,. does· not ::exclude ,::i t from ,-:qualityinq as' ~a <Bell, 
company' subj Qct to, tho: tar.:Ltt 'r;.,:exeeptions ... ·' , , ' ,': ,":',:: . :; ,':",~:'" ,,", 

We find' that, 'under"Commission"deeisions'. to(:d.ate,. PBO,..as 
a wholly o'Wned subsidiary::of ':,defendant,., is -a' different" department::. 
in, one bus:iness ,enterprise.:' PBO"srevenues tor:its:~eJ;assified',' 
advertising, ,sales supportbagie telephone sarvieo to r4topayor~,", 
A.tthough not·heard as eVidence',:in'thisproeeedin9,::for appropria'ee 
reasons., examination ot the impact on ratepayers:of·~changes in',the 
spoc'ial re'lationsh-ip ot; -PBDto -;Clefeno.ant'alonq with '.eorrespondinc~r 
changes in the credit Tariff are properly to be eonsidereci:.in -the' 
List OII. We welcome complainants' comments and evidence on these 
issues in that investigation. But, under present operating 
conditions, PBD is a Boll Company subject to the taritt's 
exceptions. 

Much as in the proceedings leading to the imposition of 
the Credit Tariff, it is necessary to make an orderly investigation 
into the public perception regarding the nature of such intormation 
and its possible uses and ~o ensure its uniform treatment with the 
knowledge of the subscribing public. The need for such safeguards 
is why defendant's A.89-07-030, to modify its Credit Tariff and 
establish a new Business Directory File Tariff to satisfy 
complainants' demands, was consolidated with the List OII. 

We conclude that the Credit Tariff does apply to the 
business subscriber information sought by complainants and that PBD 
was properly treated as a "Bell company" able to use confidential 
information for internal business purposes. Therefore, defendant 
acted properly when denying complainants' requests for the same 
information given PSO. 

As a result of our findings as to PBD, we move now to the 
basic flaw in cQmplainants' assertions that detondant's differing 
conduct ana supply of information to PBD versus eomplainants 
amounts to discrimination against complainants, undue preference to 
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PBD, 'and',undue' dis4d.vantaqe ,to ,compl:ainants~'unde=:POI;~Code:!:§§ ,4Sl:':~:": 
453, and· 53.2. ' The 'keystone,'ot complainants'arguments<is"that, PBD 

and complainants are custoxnersof ·the ~same '.class..::,; Based:;.on ·this:~;'~ 

faulty assumption" ,complainants ar9ue-~tb.()ir .c:la:ims,;.ot ',', 
discriminationanclprejudiec"under : Sections 451,.;~4s.3~.'and, 5:32 .. ~:.We 

have. tound.:that·PBD:is j'.ustifiably treated.presently, as :'a;,clifferent 
department 'in do fondant "s):)usiness enterprise.', ,For.:this.;-reason,.<. ' 
defend.ant"s arguments that·, PBD'.occupies, ,a special·pos.ition';',as'-its­
vendor or . subcontractor ,; . are ilmnaterial to our; analysis .•. , What. is.' 
material ,is .. that·PBD'and.complainants·are' not presently,.custo:mers; 

of ,tho ,samo' ·class ... 

.', 

. ". -... ,,' "/', " 

. \ ., 
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• ;,! " 

PO' Code ,Section 4503; (a)' dec'l"ares" that:: ::," ',J • ..., ",,' .. 
,I," ....... _ 

,"No' p~lic utility :'shall:",as·"to', rates; char9'es,: ;,:~., 
.service", facilities"" or"in , any. o,ther respect,., ',' . 
make' or' grant 'any'preferenc:eor advantage'to' 

. any·, corporation" or 'person or' '~su}:)j:(lct :any' , 
corpo:r:ation or person to any prej,udic:e or 
disadvantage w If' . ", " ". '. .., . . , 

. .' 
In Sun1ang Refining COG.,., the Commission observed.,that ... a, 

, . ','" ~ '",... , ••..• ,I.~. ,. ",,~ 

prejudice, disadvantage .or, unroasonab,lc, diff,oronco,',under §. 453 "can 
. ,'. ,,', . ., '. . , ' . _' ~ . .'. -0'. ..', ' , 

only be est:~;olished when.colUb>arison. ,is'l!lade between,sit1.lat~on~. 
which are compara;ole~" 80, Cal. PU.C at ,8.16. Thus,. not all inequity 
of treatment is entitleci to, redress under that' s'tatute.As· ... wehave 

, "'. . . " . , \.,... 

noteo previously: . 
. . ·".oisc~imination. by a public util.ity d.oes. not:, ,." 

mean, merely 'and literally, unlike treatment 
,accorded. by the 'utility ',to those . who, ,may' wish: 
to, cio business .. with it, but refers to .,., 
partiali ty :l:n the troatmont ot thoSQ inJ':IJ",&' 
cillums;t:ancet,i : seeking a. cl'asso'fserviec' '. 
offered,t9:the,public ,in general .. W.ith respect , 
to a utlllty's offer to serve the general 
public or a· lixni ted· portion, thereot r as, ' 
evicicnced by its SChedules of rates. and, rules,. 
th~ o!!l!\r ir;'rnad~, to the oxtent 01: th~ 
utility'S ability to' provide the service,' to" 
serve impartially any member, of the public who 
may qualify under the rules and is willing to ' 
pay the rates~, here the' 4uty to serve 
ixnpartially is correlative with the right to 
demand and receive the service applied for." 

.1. 

lDternational Cable T.V. Corporation ys. bll Metal 
Fabricators, Inc.,. 66, Cal, POC 366,., 382.-8-3 (1966),. (emphasis add.ed).,~, 

• ", .' ....... '.C '. '. .J •• , ',J ",_, 

In 11l:t.ernWQ1l~1 Cable, we found .that the complainant ,was not in ... , 
~ "' ,.,.' .',,, " , - " " ........ , 

like ,.or .. similarcircumstances .with a customer who contracted with " 
, ., , •• " >' , .~," : , • ' ,'..' \, • I ,,' , J .' ,:r ;'" .' ", '06' • I, .~.s 

the utility, outside its, tariffs and, therefore, no § .4,53, ... 
'. 'I' .• • '." " \ , .• ', 

discrimination had, .occurred., ,,," ,.... . 
.,' L, • . " .• r '., .,.. ,..' .- , ."., ' •• ~ ,~. 

,', " "S.i.milarly.., ,di.,ffc.ronco,s, ,in,o:;:>/era~inq,,;cc>.nditio,'il~,:ma),;,.,.,' 
j usti~y s":1?~ta~tial, d~:,f:fer~nces.~n. ra~es ,s,o.~'?-~n~ ,~:y:i~l,~'t;i,?n.:, .:<:t, ": 
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the statute occurs. See Southern Pipe Md c~sing, :CompanY"Ys;-:' 
Ea.cific Ele>=tric Railwav C9mpan:x:,. ~'9Cal, PUC 56~:, 569: (.:1.950). 
'Complainants admit the, appJ;,;i;cation ,o,f.: ,th'is princ,iple"):)1.1t:"assert it 
cannot ~pply 'toa1'tili'atotran&acti'ono. "ThoYbaso":th.'i:s':contention 

" .' , ' '- • ,"), ", '., '.' ..•.. !,I' 

on cases involvinqstoekho,lders,: ,subscribers ,;, Md'"'A>~.parent company. 
Even if di'scrixniriat'i'on:exist's, "for preieren'ci/or 

prejudice to be unlawful under § 453, "the pref~'re~ce 'Or prejudiee 
l'nUGt bounjU&t or undue. Td bo 'unduo, th'e proteren'ee~ 0"'; pr~j udie41 
must' be shown' to be 'a source' of' 'a'dvanta'9'e to the' part':L~'s 'or: :traific 
alleged.ly favored and' a detriment to' the other parties; or tra'ffie'~" 
~alifwiaPortland:cem~nt COnlparw' vs .'1(n'iooPaCiti'c' w"l;lrOad'> ' 
Conmam:," '54 Cal 'PUC 539, 542' (19:55')' ~ ':Soc' alSO', lD' r¢ wci.1~'rn; 
Airlines, ID~, 62 Cal PUC 55:), 562 (1964). The d:i:scr'1ml:nat'ion - " 
must also be ,the proximate cause of, the 'injury' whieh>:is:':,the source 

• • . .' ,f' I.' , ., ~ " '. . ' • , .... ' or 

of complaint. 'a,d visor, Inc, ,,8:2 Cal . PUC at '6,9'8..:" Discrimination 
for~idden by the stat,utc',"must. be, ,un,due,',takinq,' .. into':c,01:\sideration 
all of the surrounding.' 'facts and, eireUxnstances,.,i,'Ip"re'·,Atchison, 
TopekLand SMt'a Fe RaiJ:waycompanx,43'CRC 2'5 ;,34', (l94~~) .. 

We find that ,the,; disparity of,treatment, bet~een PSD and 

complainant' is' not undue preforence ,'d'isadvantaqo'or,' 'discrimination 
, '. I ,','. '. • , .. ' fl' 

violative of § 453 because PSD' and complainants are not,in a 
comparative situation. As we, discus'sed ,in our, 'analysis'~t the 
credit Tariff, the special trea.tment o,f'PSD is: w.arranted: and PSD is 
not in like! circumstanc~!1' with ,complo.ino.ntlSl und~r th~ prcIIJent "tato 

" " - I . 

of the law and this Commission's policies. 
Differences in, operatinqconditions betwe'en'PBD and 

compl'a'inants' also j'ustify' their disparate 'treatment'.'''In:'our' 
previous ana'lysis :of'deten'dant"soperations,we'tound::tl'iat'" ,"" ','" 
detenc:lant's system was desiqn'ed' specitiealJ:yforits 'oWri;'~inte'rnai 
operations and is antiquated. 'by today"s technoloqiea'lstandards.' 
We find that defendant has acted properly to attempt to :'establ'ish '. 
now data'bases in'orc:ler to :accommodatc the domand.s'of'complainants 

c' '. . , • ., 'I ,./", .' . 

rather" than' attempting to 'modify the older system' .. · Becausetl'ie' " 

- 69 '- .. ' 
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entire' system "Jis 'c1r,.i;ven'·,;!rom ,·the' l:>iJ;;J;inq :account'.telephonec:n~er''":.' 
which tOrlt\S"thQ . ellsonti'al 'l':Lnk ':Ln' the' eomput&r ' systems I' ,thi.' ' , ' .. 
difference ·~·in operatinq ,cond,:ttions'"~presentJ;y,.:j,us.tif.ies.' :,the '.:special' 
su):)set of computer -feed. information qo-inq' to, ·'PBO·;':,. . ' ,,' 

We· have also previousl.:y found' .that-·defendant .. correctly'," 
interpreted.:i ts ' Credit 'Tari,tt "to- prev&nt, the' releasQ ,of· .. l1\UCh of the 
information requested by compl'ainants',-' which" -we 'have' tound' can:'.:'~> 
properly be' 9"i ven PBO.. ,This also,· j ustities: ,the disparate ; ;"," 
treatment. '.' Both defendant and·PBO:need ,access to .. the':c:redit,·, , . 
informat'ion tJ.ine" CiofonClant aetually aond", out tho '<bi:J:l,:t:or,PBO"'s: 
ciirectories:but'PBD'does receive and, handle customer:inqlliiries'an& 
pursue co,llection of delinquent' accounts... Complainants:,: on':the-/, , 
other hand,' would be 'responsi:bl'e ';!or .bil,linq their own customers' : " 
rather'than workinq wi ththe inteqrated, system that,' :dctendant n.ow : 
utiliz'es. In :addition, thGl,proot &thowed.' that paD Clo.~' not, 1'1\0.)(0 use 
of the credit· information 'toquali'fythe,advertisersr: but'·:instead 
uses TRW" ·an outsid.e credit aqency.:· Thus, it,is not'a:~sOurce o! 
adva'nt'age to PBD.. ;.. "" ." "/"" ," ',' 

',We :reject complainants' ,a&sertions. that 'j,ustiticationlS'." 
due to· d-if!erences in'costsot -provision .ot ,service' ::or 'operating'" 
conc:litions.'do· not apply to'''utility affiliates; :baseci'on·'cases.",,,,' . 
invo·lvinq· shareholders, : subscribers, or parent·'companies ... -: : Review : 
ot lll...J:.¢ "l'l.w.o.nn.~li.o .. :~,O.L~, 31CRC 548:" (19'28:): i c1,iacloSQG 
a bald 'rate di!!erence'~ based only on wateruserst: status.'.as.', 
stockholClers'versus nonstockholders, absent.any other 
justification, was' founCldiscrixninatory. Similarly, in IXl"re ' 
Raymond TeleRh2I)E! ~any,·'30CRC' 64" (19'27heustomers in the"same 
service area who were charged d.ifferent prices to USQ:tho samQ,toll 
line', dependent onwhether:they were~ stWseribers ot .. the't:line's 
owner,' weref ound·:to' :be'" charqed· :Cliscriminatory " :rates r :,;as ::no other : 
justificati"onexisted': 'And',', in, Ip' re,"Aptos 'Water 'ComPaDX,.·:,32:.::CRC .. 

628' (1929 )","''t.he''parent 'company':,water- user was ,''not b1l-1ed.'r·theJ saltle~ 
tariffed' rates:)as '; customers', .. but· ,instead ,was' supplied,~:free water:.. ': 

- 70 - .. , 
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The;proo f : in, ,this complaint, ;proceeo.,inq ~,showec:L ,rtha,t ,::when',tariff eo.· , . 
rates e)Cist"" PBD'haspaid,;,them.' ~ When:·:infor.mation:,is,:·no':.:,;·tariffed<"" 
transfer prie,inq. requ"lations were .fol'lowed.. ,And,., operatinq~ f .. ' ... ' .. :~'J 

condition justifications. also, are present. 'l'herefore" .. ,'.the·':i 

rationale' of';cases, ei ted. by '-complainants is not: applic~le. 
Add.itionally ,;'the 'proof, adduced at heari-ng::leadsus .. ~to-·· 

conclude "that complainants "have'::not, carried their. burden'::of'proof: 
that the al'legecl, cliscrimination is-. the 'proximate cause 0,£; the:ir,'J" . 

allegeci competitive' injury. Instead" :the: proof only'. showed, that, . 
much. of the information furnishea PBD was, notused"'by ,it,·in , ... ' 
competitionwitheomp-lainants and it is therefore'not a source, of 
advantage, to·,PBD., Proo,f al,so ,showed ',complainants .. cou'ld :have ',useo., 

o.ata processing ancl·, sales calls to· obtain, ,much, of, ,the ",intor.mation· 
they neea·· to' produce . their directories •. " ,The fact .. that, i:f ;·xnay 'be-. , 

easier to, obtain the information o.irect from o.efendant :does·· not 
rise 'to the ·level· ofan"illegal competitive advantaqe.'to.,PBD.·: 

, :' Much as observed, in IntetDo.-tional Caba,';defenaant's 
offer to serve customers is mao.e to the extent of . its Ab·ility;to, 
proviae, the serv-ice, ';as evio.enceo. by its tariffs ,.' to,:those who 
qualify' ,under their rules. "·Defeno.ant~)has . found correctly ',.that, as 
prosently written,. the tariffs do not ,cover eomplain~,nts~:,-requests 
for adc1i tional, information and.. the Credit Taritf :forl:>id~ r.eleaGie. to 
complainants: of much o,f-',the information.o.emanclecl. ·"When,~p~in9 ": 
the language', of the' ·tarif,fs,. we specificallycleclareo. :.-any" future 
rules or practices. o.ev'iating, .therefrom :woulcl,:,,}:)e, .unj:ust, ..and, : ,~, ,'; . -::'.: '" 
unreasonable,.we ,d.eclare that:"no .. violation·'of: PO:Cocle,)§4$~: " , :' 
occurred in the, course ,of'~defendant'~s'cono.uct" in. follow.inq' .. the· ~: .. : .... 
Credit .. Tariff . ,. ' . .... I".P " " _,,. , ., 

.. We· .also find" that .. the·· defendant has clone al1,·i t,. could". 
properly:. :do, under this ,.commission ~,spresent: .constraints" "in·horder ',-,to 
accommodate complainants.'., requests.:, ,Defendant, has ,,:met',with . , \, 
complainants.. and conducted- ,marketing'. studies," ana: ,prepared .:,business. 
plans. c, It ·.:then "sought, ·modif ications· , to its, existing .-·credi t . Tarift, 
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and;' 'Reproduction 'Rights 'l'ari tfto-accommodate comp.la,inants::' and:\ ~ 
other' . independent ' direetory',' 'p~l i'shers:'~ . demands..' ·tor, 'new:'~anCl '.'. : .... 
different sources ."otsu~scriber·,in:!ormation' "for: : previously::' . 

, .' 

uncontexnplatecl purposes. . '.'::, .-: '" "', ~ .... '-./ 

Whether new'competi'tive:':conditions:. anc:l;'poss-ibJ:e usos ot 
intormation···juatity .. impos.ing' operational chang-cat;. on) d·etondant,., 'it· 
privacy' rights permit,' with: the; attend'ant impact. on: ratepayers.., . is. 
exaetly what:: we will·: consider inthe'pend'inq applieation;':of ' .. ' 
c:1e tend·ant· ·to; mod·i fy its Cred'it: 'I'arif!:and' . esta'bl ish:' :the' ne'W!' " , ., '. 

Business Directory File, tariff and: in: 'the 'ListOIX' with·''Wllieh :Ltc,i" 
consolidated'':'': .. • .~. I , ' , 

D.PO' COde '8ec'tion451 
... ', .po: ·Code· Sect:ion· 45.1' requires. ,that,: " 

"Every public 'util i ty·shall furnish anci'ma:intain­
such adequate r efficientr: .j,.ust,. anc:l. reasonable. .. 
service, instrumentalities, equipment, and . , 
facilities, including telephone, facilities,· as" , 
defined in Section 54, •. 1 of the . Civil Code, ,as. 
arc necessary to promote the safety, health, .. 
comfort, and convenience of its- patrons, 
employees, and the. public." " 

complainants contend that the disparate treatment of PBD· a1:so; 
amounts to- forbidden disorimination ·under§. 4'S1'Decause" defendant' 
haa failed to provider thelTl'with" thG!' 'information :they want', 'in~ the 
format they want, and7 with:' th:etimeliness' theydemancl·and~,. ,:: .. ,: .. 
therefore:~ has' not. renclerec:l the' 'requisite ser'V'ice· .. · 'However', 'under' 
§ 451, cliscrimination per se is not for~idden; only:undue or:' 
unreasonablediseriminatloni~ ,not "allowed,.'NMCp'''v&, 'a,11 
Requlated''''Publie;'Utilit'ies'; 71:"Cal' PUC 4&0" 4:64::(197'OY.:' .:::-, 

. In:··re·fusinq 'to 'prov'i'de;' complainants the ,.in'formati.on,·as:·' 
requested;: 'defenclant· has ·followed,the· dictates ''::'of;'·'its:::tariffs.·an(i;::·, 
attemptod:, a~''be5t it coulc:1·;" to 'work'within'the" eonstraint's 'ot ~i·t·s: 

internal computer' systems: from which the.' subscriber '~information "is.' 
d.erived. The Rep·rocluction· Rights Taritt does not:presently'permi~ 
useo!' list·ing· in:formationfor 'eleetronicor talking' :yell.ow pages: . 

.... 72':"; 
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as roque&ted,: by Donne ll.oy'.),; "The:; ,LiS1t Rento.1Ta~i!! jCloes~:, ;not:: ,permit, , 
the use .contemplated,'byO&·B--XR .. " .:The:.:;cre~it ,'I'ariff:~bars",the·:.release 
of most of the' -subscriber: ,int'ormation"requested:,by:both7,.: :':',-: ' 

complainants. ',:':: ,'.; ,.:;. :", '~)'> ;':"('-::; ;:;,: 

, ". As, we:. noted in·, our, ,discussion: .o,fdefendant·'.s,,-:·,.: 
interpretation of itsCreciit ,'I'ariff"tariffshave.the, fot:ce~ . .anci:;:, 
effect, of ".lawano. must, be followed, un'less;. deviation~ is; ,author.izecl~· 
by this Commission. ,Xf"tarif.fs"are' clear. and· unambiguous-,....; ''':;.~; ,;,'. 
different, requirements:. may' not be· inscr:ted I in' the: tar.if:f,&, I ;CVQn·; .. :, 

though·:·achanqe might : seem· more reasonable· ancl .. ·equi:table; .... ; ,Eetalum~ 
ana Santa Rosa Railroad Co. vs. Commodity Credit corporation'c:83- ·F~. 

Supp. 639, 64l (N.D. CA 1949), aft'd, 190 F •. 2d43;S}~:(195-1"':~." As 

noted in Ee~aluma.an~ &anta Rosa Bailro~~ it .n ,situation arisQs 
after a tariff rule is frameci, that,.wasnot ciealt ,with· in' the 
tariff, a tariff' cannot be conformed toti t the' ·present:·· 
circumstances., .. Insto~~" the' t'At:iff ru'ie xnus.t be'apl>i,i~cl" as it 
existed at the. time the action subject to the' tariff~occurred. The 
utility must obey i tstariffs', ,and if'for·anyrea~o~~:tar.iffs are 
objectionable, then the utility'S remeo.y· is to change·the tarif!, 

not to di~ro9ard it. .M~'l!:D.$A~t..YJL.....Kupp~,:, 29"·CRC 7,7, .. ,8:1. 
(1926)'·~ See also· In re PacifieMotor TatittBureau·,,·,3-9· CRe S.5-1,,: 

558 (l936), (if, tariffrules·are unenforceable,. it is no .. " : . 
justification for their. violation, .. rather ,steps.. Should: be"t4ken to: 

remove them, from the ,tariff): . and Tran§mi,,-Corporation,I'., 9 ~al'_ .. Rptr:_ 
7l4, 719 (l9&0). .. 

We find that, .ciurinq the ,time period ·covered by.this .... ::. 
complaint, de.fenclant hasprov,ided j:ust andreasonable:,serviee as....,., 

" ",., '- .- ...... r' • ", L O ••• 

contemplated,.·by. § 4-5·1. In, ,adhering, to·. its published"credit, List 
Rental"and Reproduction Riqhts .Tariffs ,while a.tt.empting· to:-. '-",:"," 

utilize the mano.ated Commission procedure to: change,. them .to .. ;Gatisfy 
comp,lainants, clefendant has. ",acted, properly ... ,This .,.Commi sS;i on·. " " :" 
observes,tha.t complainants are not ·~Q9ulatod entities .. and, .as-....:, 
pri va:te,corporations ,: may, act faster . under, . less: ,~.constraint.s. and '::. 

- 73,.:,":, 
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wi th-concerrv: only-; for: ,the:i-rshareho:lde%'s_ .. -~ :~,'By:;.contras:t;":J'defendant 
must· act· to the·~ :benefi to!,: :%'a:tepayers;. :and .. ,the::, :generak publci~ While.: 
operating· , under. the-. dictates~~andconstraints of· ·the' "req,ulatory!, . ". ., 

scheme. Oefendant.' s ·conduct. in. ;seeking': now and revised .tar.it;:ts.:: and 
this Commission's -su:bsequent,.commencement::..of :,the List,:.OI;I:":.,,in': ,;,' " 
response. tOo, comp·lainants" demands,' :af;f:i-rms, that. the:~:%'egulator.y:' 
process in fact works" '.al thoU9h:pex'haps no.t, as quickly;;.as ,:':. " , 
complainantsmi9ht wish-. ,Defendant, has· already modified~ ·its .. :" " . 
Reproduction Rights. Tari'ff once and·· .has pending :before :this..:·. 
Commission'its application to. modify the·: C%,edit Tarif.f:.and-; provide, 
the business. subscribor information complainants desirQ:~(a$-,:the, : '," ., 
newly, .tarif·fed· Business Directory, File. . .Due .to the.,concex:ns:. ,raised 
:by compla.inants. herein, . the. Commission opened the, ,List·.-OI~",to. ". :." 
address. tho:: broad· publicpo,licy,issues. s.urrounding ,complainants' " 
demands and defendant's attempts·to accommodate-. them,.;,' .. Those::·,:. 
proceedings"will: provide this Commission the, full' range" of;' '. ' 
information necessary: to· dee ide ,whether; , its, po-l ieies" ,and, I ;the· :: , 

corrQspondi'nq. tari!!s, implomonting. ,them', should ehango: •. · We·.·,:". " 
recognize that poth defendant and the Commission have an obli9ation 
to respond' to<- competitive :changes in" the·; telecommun·ications and 
information, ·services. ind.ustries,. " But.,;; d.efendant,'s, cond.1lct)~in-~ .ligbt 
of the·:.present: rogulatory roalities,·was).proper..'i ,These: requlatory 
realities I and·, defendant's· course o-f::conduct·".,may .o.r.:. may not:.be.;,', ". 
ehanqed'4 ·':bY:·j,the. ,outcome- of", th~;, List7 OI~I· .• ,., ' .. ~ .,' ... ; -:"."1,", ... ,>-.~ .. : .... ;., -;;' ': .. ,. :' 

E .. ::, ;E!tt.~,:z.ec:tiOJ)ID .. ":':; ':r .. ".~·, ',':'.<.'.:,"" ., ,: , :·:,': ... ;"'--1'),: :),,'. ':. ·., .. :.'f·;':):': 

" , : ·.·PUcode.,:5ect-ion,r·5:32'"requires ... thata. ,p~lic~ .util;ity"adlle:z::e 
to the rates and,. charges in~ its) ,applicable ,:tariff: sched.ules :on-. ·:tile 
and in effect· at: the time·;andf.orbids.a .. utility; ,from Jextendin9'::any: 
fom of' contract,. .facility,; .or' privi·lege, excep:t: ,such as:·a%,e:; 'I:I~) ~~. '>y 

regularly and.,·; uniformly' extended ,to: ,all corporations. ~·and,:perso~ .... <;,: 

However, § 5,32'. perm'its .. the Commission· pY:crule;,. or: order., to) :establ:ish 
such exceptions from theoper.ation.:o:f· the :statut.e,' s :prohib:i tions;.:-as. 
it may eonsider just and reasonable for eaeh utility. 
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. compl:ain'ants: 'contend} that' ,the tran&fer~ prielng~',a<f.t'eements 
between" PBO'''anC:i~' 'defenciant ,::existing: 'outside de'fendant:I,s tarttfs-; ;' 
violate··'§' 5-3:Z'because:" 'pursuant":~to ,them" 'defendant:::' provid.es:'~ PBO- . '::, 
informat'ionnot avaiJ:ableto· 'complainants.' ,uncler tb.ri;!! .,: "'Defendant' 
argues" such: transter prlcing."is' mandated···by, the ;reC]Ul'ations:::uncieX": .. 
the federal Conunun"ications'Act; of· 193-4,.' '. The pertinent;.; re9"l.l1ation" 
47 C.F.R. section 32.27 (c)" requires that' assets:: be sold or :c; , 

transforred'to' af!iliatatll: from, :regulated.: carriers 'at: 'prices", "". 

reflecte'd~ ·in 'tariffs on file with: a regulatory" commission., ·or, , at' '3' 

prevailing price'held;· out: to~ the: genera1. public or ,. if'~ there'· is"no:. 
tariff "or 'prevailing·: price app'licable'~ at, the>hiqher,o!',: cost" or ' 
fa1r market 'val uo ~' This· is afs.o, cons:istontwiththis'.) commission' & 

poliey' on~, transfer pricing:,; 'see" O';S.~Ol-026; and>,O.'8-7:-l'2-06-7:.;r,'''' ':" 
However,: beeause PBO is:-a ,d'ireet subsidiary o,f· 'defendant',: th~ "'., 
requlated' utility, our transter 'prie'ing,' ,policies" . which apply~' to· 

Pacific Telesis affiliates, technically 'do not apply,.,·: It:.:i&"·· " 
:because'~ 'ae'fendant· and'PBO: agreed; "in 'the "January 22,/,'1986::'letter> ',' ., 
agreement, to, apply ,transfer pricing'policies, . that they: 'are~:bein9' 
appl ied.:~, ~ .. , .~ .':: ,',',: '; .•. ~,: ".':; ,', ' ,': ..... 

" . 'We, 'find' that' whon,~·tariff&' d'o,exi&ttor'·i1'lformation~;." " 
furnished'~:by,: 'de fendant>' to. ' PBO ,-' :PBD does ,pay 'the ~ 'tari·tfed:: 'pr:ice ~'j It 
is '"only' :the" informat:i:'on':resources. whl'eh·' 'do 'not, ·fall': w1thin::the", 
paramet'ers 'of, dofcnd'ant"s :ta:rif.!s 'that:; are' subj'eet>.to.)·the, ,transfer: 
pricing agreements. Though -not: pric'cd;'separately:·trom:otber,"" . " '" 
nontariffec:l services, the information used is.·pa·id'·,tor:by,rtFBD;,:" We' 

'have-, previously' concluded,' that much'- of· the information complainants 
contend :is furnished,PBO, ·.i;s·: riot 'qiven, to- it'anc:l·:-,that" some:;,,;:: ,;.,:: 
informati'on: :which: ,is' ,avai"lable : is"not ·used'by PBO!' to" produce its- ,'" 
yellow pages~ Defendantf"s' pend·,ing··application, A.S9-0i-03:0-' for the', 
new:'Busi'riess :Oirectory/File tari'ff anci;credit~ 'Tar:i.ff: modifications~ 
wouJ:d place, all in:format'~on":turnishQ(jT·to· PSD under :tariff. ,At, that 
time":,'-PBO,:woula 'pay:tariffed' rates ,for' 0.1:1 's.uch:':information.:.;·: "':.':;,": 

, . -'., ," '" 
;,,' , 

- '7'5'-' ,-, 
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However,,, ... that appl:ication has., yet"to :,be' ·;:approved··~y this:::; ,;: ':;':,:: :.J 

commission. ",' J '., ''" .. :.,-";~,tll.,.;'~ 

'Wef,ind that. under :the present ,state of' defendant!,;s' 
tariftc.,: it'actecl'properly: unOQr·§· '53:2. bY' .utilizinq transfer I, 
prieing agreements, as: requ:ire4"~y' FCC: ,,,requlations··;eonsi's.tent ,:wi:th: 
thi's;' :Commission.'..s po,licies~ ,. We find that the 'ci'%'cU1!1Stanees,:~warrant 
apP,lication of,·,the ·trans·fer prieing<' agreements 'outside those:.:· 
tari'ffs .•. i' This. :may change:as 'aresultot the ongoing' List: OII;an4· 

A.89-07.-0:3·0: proceedin9's.,..but'durinq,. the ,time period: covered<,by·the 
instant·;complaint,.. no,'violation' 'o't§ $3·2- 'has: occurreCl • .;-:·:' 
F. · .. The-Ofters of Proof:,:"'" "., '~. .. ,-,' :-:,:;~:;;.' " 

We' have foun~ that' no· violations-'of' P'(j·Coclc '~§ §, ;4'5:3 ~.: 4,S:1'~ 

or 532 have'oeeurred'and thattbe' credit 'l'ariff "in<:its::·present 
form;, has .. ' been· properly appJ:ied 'by' defendant.· :: ,We,' now, consider' 
compla'inants.'· contentions: -that ,we shouJ..Clconsic:ler;.:, in' -this::'" '.': 
prococdinq\, ,the parties'" otters· of, proot~ anttconc1uct :~turther 

hearings: thereon.' :.In· their o·fferof 'proof".' compl'a.:i:nants. "h'ave' ' 
al·l;eged.unrea'sonable terms. in the Reproduetion:-:Rights '·a.rid~ ;:List ' 
Rental' ·Tar.iffsand:',.:in ,essence "have' requested' 'that: ... tbe·:"t'ariffs.:, be 
rewritten .. ': Detendant'sotter 'of· ,proot;"addresses 'tlle·:pr;.vaey ,: : 
ratepayer subsidy.,and::other ramifications of ,the ,.requests:. for, ';" 
tariff' ehanges.., ., '\ .-~ , I •• 

This Conunission, is: not .limi tedin,'the;exereise~ "of its 
expertise and<statutory author:r~y, by ,~e')~'oiutio:~$;, P~~P~,SCd by 
litigants. ' In reCity ·of',vis'alia:·,,·69 'Cal.' POC' 3;10 ;:;: 3;'19; ::(.1969). As 

noted in In' re private ~:r::oSsing i'nFreSno "s=2Mt¥p~7a3.3:~: 
(February 22' r;' 1971).,;' '''Any.request for·a'·rulin9'not,actually 
required to resolve a '~o~trovorsy 'i,s'·'add're:ssed:to'th~·~Co~ission's 
discretion." 0.78339, mimeo. at p. 2. When no neeessity for such 
ariil'ii'lg :is pre'sented', the' Commission 'maY'postp~nea'determination 
until"'the matter" has been arg'Ued 'by partie~' with: tullY'"a'dverse .. 

,', I'" '". "'. J '. or \,' I, "', .,OJ I ,'-'''' I' ",' "-""'" "\.,, (,' " ""', \ ,", • 

int~re&t$. ~'In orCierfor the COl1\I1\i'ss'lon 't'o "consiclo'r al t'ernat~ 
, ,.'. ~ I : r ,") (" , \' ". '+ t' I " I' , ,", ' .' , 'I • ,,' \ ,:d, ; I' I • ~ ',' ,.- , •. ; .-, ""'r, ~', .... , /I • 

methoas ·of· achi'eving"ob}e'ctives sought,i'n a'" complai'nt' proeeed'ing; .. 

- 7'6-
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the Commission may: .. cle:siqnate.: .. proceedinq.$ in :whiCh <:to, consider· '.the,,;· 
relief sought. ~om-U-Trol COlj;" y. General Telephone of;:,),',;:;'.'::'::::; 
,al iforn-ia,,,, :74 cal .,POC: .593 ,;':5'9:7~~(19\7'3:) ';' .. "In' Com-U-Trol ;:.;~we observed 
that a·;utili.ty tariff :whiich is ,signi'ficantly" anticompetitiv.e· :ean .. be 

justifiecl:by an.overriding:publ:ic ,interest .. ', We. notedJthat. '.".", ... 
proceedings, more· 'generic in nature, rather than, a complaint, .~th, 
one uti,lity represented and'·.one·. class: of· product,,. ::were :the ;most: 
appropriat(!. ThieJ· i~ true,o,'!'compllainant~/ alleqation&;'madC!'in' ; 
the-ir:of,fer.,of, proof·. and defendant ';s, '·rebuttaloffer· ·thereto-~:· :.:'- ' 

The . public interests to be' ,considerecl can ,.be-.economic,,.'.: . 
social, and political and the Commission must" place:, th~lilnportant'. 
public. policy, in' favor ,of, -:free.competi tion on. the scale.:along with 
other rights-and interests of the general public,in'.weigh'ing': .. ,' 
evidence and· arguments •. Northern' Ca-l'ifornia' Power,Agencvv.- PubJ:iSC 

Qtil~~~". 5· Cal. 3d 370" .·377'-379·('197'l-)'._(en.:~anc):. ,;' ',' 
While the::rig'hts, oflitiqants ,are important,., so:'are the ri~hts.,·ot, . 
the general:'pub'lic and, this Commission" 'when acting:" must take into 
consideration the impact o'f such action on' the general ,'public-· toO: .. 
In re G2;l,.cooda Utilities Co'.',· 68· Cal. POC.29'6,.-' 30,0')1'(.1968:):.:" 'The 
lawful duty "of· the COXlUnission .is to· attempt ;a' .. solution:; of. ,the , .... ',: ". 
problem- presented .which, is ,.calculated: to, comport with:,-the.public: ',' 
interest. 10 rc ~l: & SLBailwZ\y C9 .... , 63 Cal PUC 62'5,.';-62"7": (1964:)':.; ~ . 

. "It i5' not, always necessary, :for the, Commission:'" 
to pass upon or resolve .... mat:ters in the 
proceeding'S in which they came to light'.' Due' 

. process may require ,that parties affected' by a, 
prospective determina,tion be given appropria:t;,e., 
notice ofi ts consideration ••.• The- Comxnission' 
'may., desire·to'develop'a 'comple,te" record 'on the 
facts disclosed .. '" (~olconda, 68 Cal PUC at . 
3'02 .. ) " ' , '. . . 

'. ' I,' .. _, \', • , ,':' ~; • ~'. 

In order to esta~lish such. a complete record, coxnporting . 
with due, proces~,' ~e h~~e op.enedthe:. Li:st OII' a~d' ~.O?SOl.id~te·ei· :;"'ith 

- '~" ' .. ' . . -' J,..,~,. ~ • .- .. f.' 'I' ,i t I ~ • / ,.' 

it, de,fendant~s application for. the new Business Directory File" .... . 
, .' '. ' " , ' • j'" •• • I " '. ..' ",." ., ' .... j .'. 

Tariff~nd changes i~. the credi~: ,~ariff,;.dev~lo~e:d;.~~:.~~SR?~~~ ;~?~,~, 

- 7·7,-' .. 
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complainants', :requests ,',:tor:. sUbscribel:/.in!ormation..v .Appl,ieations of 
individual utilities are suffici'entJ'reason to'; :6rder: the': 
commission;'.s own inqu'iry-, on: ,its own initiative in;~order:~to consider 
the,intcrestl5i'; of' the ',pUbliC': ana .utilities'",alike,.,·,tIIl ~. 'NQlj;h~Dl';:~ 
Electric"RailwAY COl\'\Pam!:,:;"l: CRC 81,' 82: ,(;!;9·12')'. ,,~/'l'hirkpowe:c;a:t:isesi , 
from the fundamental nature of this COXlUIlission, orgina'l'l~':,cJ:eated:',) 

by the "California , constitution in ,~91'~. as, theCal'i-fornia; Railroad 
cornmis&.ion.··, : , ' "- .j • ,"",J 

'~Al though. :[the commi'ssionJ,has' been.:termed :,a ';"'" ",,: ; , 
, quas;-judi<?ial' .:tril:lunal .. in ~ome o~ its. 'r, ' '. 

funetJ.ons ,'J. ts' powers: and' dutJ.esgo "beyond - " , 
those e~erciseci, by, the·:j.uciieial, arm:':of::, ,:.; .. ,'-

, qovernment. A, eouX"t is a passive forum, ,for, " 
adjusting d'isputes, and' has no power eith<i!r'to 
investigate' 'facts" or to: initiate : proceedings,.: '" 
Litigants themselves, largely, determine the,. 
scope of the inquiry and: the'data upon which " 
the, judicial jud9lUent i's,based.' " ,.', 

"The powers and funct'ions' of' the Railroad;""'" 
Commission are; vastly different. in .character. " 
It is an active instrument of government 
charged with the duty of supervising and 
regulating public utility· ·serv,i-cesand·. ·ra:tes. ':.."~ 
Th~ Con&titution givQ& the.logislatUX';e full 
authority to implement the commission's 'powers 
with le~islation germane to- pUl:ll.ic utility 
requlatl.on,. and under this. authority the . 
legislature has' depart'ed 'from traditional 
techniques. of judicial .procedure.. The.':'" 
commission has ~he right and duty to make ,its, 
own investigations'of'fact, to initiate' its own 
proceedings and in, a J;ar~e measure· to':control,· ." '., 
thQ scope and. xnethod of lots inquiries. Hence, 
unless the act' requires the' commission to .,' 
proceed, ,in acerta.in way r the only limitation', ' " 
upon its ,procedural powers, is its duty ,to. 
prov ide a fair hearing to any patty whose'" ". " 
constitutional rights may~e'affected~y a ' 
p::oposed order."" " ," : 

.,,' ." 'If 
' .. ,:.' '" 

• ",'I 
, I \,' ,,'.' 

"It' will. be noted,tha't'; in.the:.,CxQrcise:,"6t'~all :,of 
these' powers :~'publ ic .... convenience, and'. necessity'< 
is the er:i:te'r.i'on' of administrative judgment';"" 
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(.5al'e v,:"'·RaiJ;;road~ ~Commiss:ionr': 1"5::: cal:;·:2d.':6J:2,', :.::.'; .,:: .. :. ;.::'r:c>':; 

61 ?~,18, (19~O):, (~~)~a~c)),;"; ':. ~.)'. '. ",'.":; , : : .~: ", i;. , '/; ::,;;;' 

:.. :' :The<issuesraised;:in. the) offers,.; of' proof ,are ,important:::<; 
ones; ·however',., :these.;issues.' are:.nowbein~r raised':.:in> ,the::-:List:",OII'," ::' 
and:, eonsolid'ated: proceedings;: '. That ':is~, the proper"~forum, fer:. their"· 
eonsid'erati'on ~": . '~, "'. :'" ,', ! • ,) .'~ :" I'~ : 'T"" .'.": '~: ;·':.i:':;)'~ 1'<'",:7 I ~c.~~ .~ 

,,:. , ' , :: We,:'therefore'r' conclude that; no: violations~'h.ave::jbeen:.; . ".:: 
shown under PU Code § § 45:3, 451 or 532 nor has the present: .Credi t~, ~:, 

Tariff been misinterpreted; by, defendant- : .. ·AeeordinCJly.~ the 
, • I , ~', ,_ •• ". , t ' ., ., ( ." I" '., '. " ..,.' ,". ," ... 

complaint should be" denied.'and'. the"o'fte:;sof, proof.,·should not be 
, , .' ). • , " ,,' i ' ~ " '. ~ • '" ".-,. ,.I" 

considered in this :proeoeding'.: "Thus:,.' we: :fi,nd de!cndant':& treatment 
of PBO versus .compla:inants . was:, j.ust'ified 'under ·pr.esent:~'iaw , 
commission 
conditions 
complaint. 
PBO should 

, . '. . .' .. c· , '.,.' .. .' .... , .• J ".'" ,I 

rules. anddeeisions and defendant' s,~internal:~operatin9' 
during. the ."time :pe~iod:'eovered' 'by' complainants' 

.' " • -~ , • • '" • I... " .I ~ " • • 

Whether the dofendant's tariffs and'operational ties to 

now cha~9~, , in 1~i9ht, o~, <any, al:tere~ ~~9;~~at~ry.\ and 
competitive ,realities, is the 'decision we' w.ill 'make' ,in·;/the pending 
List OII. . ,'.. ..' ., ','., " ' , 

, .', . ." . ~.:., 
~OlDlDenj:S on....Propos~slALI' Decision . .,; .'; , ,.;. ":' . <-

The ,main 'thrUst:of'the' 'conunents~'of both:)ihe, 'complainants 
, ,'. " • , . \ .' .• ~ _~ " .,,-' ",.~ 1,1 

and ANAOP are that the ":decision resolves :issues:not set ,for hearing 
thus denying them' the:ir ·Clue·process. ,r'ights~' ,Bo,th ~compiainants and 

. , ""-I.". " ' .. ,'.1. . /,,'. ' •. I.'." .) J. ,', /':.1 ... 

ANADP now contend. that the :.January:Z4 ,. ; 198'9 .AlJ:,:ru-lin9':, . ..:.narrowinq 
the scope ,o~': the' proceeding,n limitec1; ':discovcx:-y . and~:.tes~imony. 'let, 

., _,. . .' " .'" \. , " ',"" I,." ','''''.' "I,'" 

in their opening post-hearing brief, 'when '.cliseussing,.the: scope of 
the proceedi'n'gs'" hearing' 'eo,uns'el foreo'mplain.ants"CwhO, did. not 

, c., ',,' ,', ,.. .. 

represent coxnpl'ainant~·.in filing' the "coments.) ;'stated,:-, :" 
"Adxninistrative:' Law ,: Judge' Bennett, in her ."::<-'::~ 
January 24 " .1989' Administrative Law :Judqe"s" :­
Ruling, adopted a more· narrow view' of" the, ' .. : 
proper issues before the conunissionthan" that 
set forth in Section 1702. ,In the January 24 
Ruling, the question of the lawfulness 
(including, but ,not limited ,to" ,reasonablen~~s) . 

. of :Oefendant' s current: :Reproduction ,Rights :"and 
List;Renta~ "Service 'Tar~~fs:wa~ e~~J;,:~ecl :.~~o~ ~ 
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consideration-in .. 'tltis:proceeding .. , Sub~quent';' 
to that Ruling:,," oral: :assuranceswere 'g'i ven :by:, 
the Administrative Law Judge that this 
proceeding ,did, . encompass' ,the' :·issuesot .. 
Defondant's discrixninatorytroatmont,of' PBO end 
Detendant's, nontariftcd provision, co! serviees" 
to PBO'~" 

(Opening Brief· at paqes 10-11.) , Indeed, hearing: .. counsel. for 
complainants, at an April 17, 1989 hearinq 'before- AIJ'-We'issman, on 
motions to strike portions. 'of, written'testimony,.'respond'ed to 
defendant's counsel"s 'statemeri:ts 'tha1£ ,the' scope,'of""the-:ease was 
narrowed by the January ruling::""That rulingwas"a':discovery 
ruling. That ruling was not~' a ruling as too. the s'cope"ot the 
testimony, ,but an, appropriate discovery rulinqgiven 'the: fact that 
the information was best obt'alned ':f~om parties other', than us in the 
first place.'" (R'l' at 38.) 

Complalnants' also based' olaims, that: the: ,scope of the 
, ",,'.., I, .,,,'., 'L " ' },' 

decision exceeded the' issues set- for hearing, on'a,series of 
conference calls between:eomplainant's,,~ 'defcndant,~. 'ORA. and GTEC. 

" '. J , 

Yet on April- 2'0, 1989, the- first' claY,'of hearin9'~ hearinq:' counsel 
for complainants suxnxnarized these' conversations,:: 

"" ' • J I', , 

"The resolution, as I understand it, was that 
. the parties were' to imake offers of proo'f, as to' 
the evidence they would present it this broader 
set of issues were consiclered, and tha,t the' , " 
AdministratiYe LawJudge,'andI' suppose'. ' .. ' 
ultimately the Commission, would determin~, 
wh~1;)&r t1)a,t proof would..J<e Mard., and' if so .... 
in whatneontext aog in what proee~. 
frame,work." (RT at 5.3, emphasis added.) 

" ' .. 

In response to this,. counsel .,for ,defendant queriecl: "Are wesayinq 
that the reasonableness'issues are out, o,f the ease' for purposes ot.:;. 

this morning's hearings?" (R'I' .at54.,) AL:J Weissman responded: 
"Well,_ no.,;: In: the discussion yesterday,..' ":' , 

Mr._ Whitehouse, ,on, behalf, of his clients" , 
e>""Pressed concerns as to whether or not the' 
rulinqsthat were ,issuecl last Monday: on the 

., '. , ':. ," 

17th in any way expanded the scope of, the" , 
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hearinqs':. as: it,was.,"Ji)erceived·';based~'on; ,the',.':: C:,,'j 

January: '2'4th' ruling'; , trom ;AW','BennQtt,~),' ',1"," r,~' 
'. ,,::: /~ " :_~.'I" 

And my adviee,to Mr .. Whitehead'; and' to"Pac"Bel'l­
was that if : there was concern that there 'waS. 'a: 
necdto introduce ,:more evid'ence' based' on the:' .: 
Monday rulingl!!l, that All-Q. ' ........ __ 
the prQPcr ncxt_step 10 ord~ to dStc~ 
whethu there' is a need' ;to open up the heatings 
for new evidence. 

:Ihe ebga,cterizatioX] 'of reasonableness issues' 
).$ noj: comins ft2m....the BeDCll or CQJ!UIlis,sioD; it .. 
is cominS from parties. An~~ Dot sccin~ 
givision of the case into reasQD.ableness ancr 
nOnreasoDapleness issues at this pOint. 

I 'am going to, strain not to restate or rephrase 
thQ rulings I gave on Monday.. ! tried ,to make 
them as clear as I could. ' 

, , 

If there are,specifie questions based on those 
rulings, maybe we could Cieal with that~ ~ " 
W~G as., to whcthex: there' is ?) need to e~and.; 
~W.Dg ~,-O..t. t.Q...o~D J;.he hco.Oos:·· 
up tQr more 9vj.dcnce, it will ha..v.s to..b¢ ba.c~d.. 
on' showings frsm the 'partic§ McLdem2Dstratins'" 
:the need to pres~nt more evide.oce~" (RT at, 
54-5,5. Emphasis aaded..) 

It is clear' to u~that at no time was a, decision made DY 
the ALJ to bifurcate the hearing', and try the so-caile~ " 
"reasonableness" issues in a seeond proceeding"., All ALJ.' Weissman 
stated was that a decision would be , made. 'whether there':', was a need 
to open further hearings in ,thoprocoodinq. 1'hatCloc'ision Wo,$ made 
DY At:! Watson in her 'proposed decision.' We suPP.ort"'her",tindings 
that no further hearinq is' necessary ana tine1: she did: not violate . 
due process' rights when 1Ilaking, such" a "finding. , '.' ",' .. ,' .", '. 

We also rej'cct the contention; due process ri'ghts 'wero. ' 
violated because the, case was 'not' decided"', on' the, ,issues.-:,the parties 

,( " It" " ';'..,r 

thought it would' be., We note that; immediatelyatter., ,the quoted . . . , . . ,," .. '. , ' , , -.. '" ~, 

statements DyAt:!Weissman, at 'R'!' 54-55" 'hearinq,,:counsel:-tor 
complainants adniitted' that: . ':;, (::;," 
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""And wlJ,/va' ,madQ'some"ast.ilumption& up; ',until: now ,,' ,i: ,':" ';' 

a}:)out where that"line was (drawn. ,in ,,' " ,', .., , 
Al.:J Bennett's rul ing J , .' and 'I . thin:K we "re "now" 
discovering ,'those' :'assumptions,xnay not -:be, .,'. ,:': ". 

'subject to·:absoJ;uteconcurrenceat ,present' by ; 
thC2l Administrative, Law Judge ..... " (RT at·'55.')' 

Not only was the scope ,of issues to be, tried 'not narrowed as 
contended by complainants and 'i~NAOP, it is also cle'~r,; ~X'ly such 
perception o't narrowing ,was' 'based on, mere assumptions o~ counsel. 

Quotes from the transcr:lpt ,." founClthroughout, complainants' and 
- •• , • ,I '. ,.' .' 

ANAOP's comments, of statements made by counsel prior. to hearing 
are assumptions or speculation ~f ,parties, n~t ,a ruli~(i',of the Ar.:J 

or Commiss.ion-. For this reason, 12.d¢!'Fteight'LiD~r 63· Cal. PUC 
723 (1964), cited by, ,co,mplainan~s ,ana :ANADP" is. inapp'l:t~blc. The 
partie:;' uncierstandings of the scope of a hearing"do not bind the 
commission. ~,. Market Street Railway Company Vr/ Bailroad ,H': 

~xnmwi&.o., 324 U .. 5. 548, ,558 (1945) ,(though a Clecision ,and its, 
" ..' ' •• ' ,'..' ~ r ' • 

gr~unds are unexpected". surprise, ,is-l~ot necessarily. \f~C?~:at~on, of 
due process).; Ashburv Truck Co. v. Railroad commission,. ,.52 , F~,2~ 
263, " 2G8{to, meet due, process .. ,requirexnents,.c~mm~ssion, X:,~ed~.not '" 
follow, any,particular torn .of procedure),; .c;i.ty or VisaliQ..,. ,69, CPUC 
310, 319 (1969) (Commission not limited by solutions .proPos,ed by, . , , ~ . ..' , . . . .,', . . ,'. . , . 

litigants)L ~ also,Pacific Tel@hone and Telegraph Company,.. 48 
CPUC 4,61, 4,73', (1949).;, ~atJ)ation Compapy v. Southern Pa.eif'ic 
companv:, 50 CPUC 443, 444 (195,1) .. 

',I . 

We also note"thatANADl?~ aid not appe~ ~t .:the,,~hearing of 
this proceeding,nor did it,file briefs. Although in its comments, 

,. • .'. • I I I , I, "'" ~ '-. .. , 

ANAOP contends ,that ,it was,.g~anted"intervenor s:t,atus ,only ,on.,the. 
• ' . • ,.f • • " • • ,',.... • • • • '.~ -'.1 .... .. " • , ~ •• , • -! '., ~ • .J' •• f • 

condition it . ,not broad.en the ,issues,.-in the,.ease,.. "this. r.uling. ,was", 
.' .' I " .. " .' .., , "',. ." •. " •• ",' -...' ~,' ,.. ,', -: ", t'l 

based on ANADP's own_request ... ,In its March 6,. 1989 ,petition.for , 
. - - ' .' ,., ..../ ,I ~ .• __ , ' ' , ' .. '" . I ,.,,' 

leave to in:t,ervene ,. it. ,stated.: "If 'intervention ,is allowed.,.. . the" ", 
• " • •••• • • •••• , ',' '" j L. "" •• 1.'....,1 ", .' __ 

Association .w.ill not "seek to broaden the, issues~.beyond those ... raised 
, .1 ',. • • ' • , " r.. ~ '. ' . " . ~ .' , .' • '; I • ">r' .' ...... : " •. '...,. .#_1 

by the plead.ings .. ,of",the, ,oomplainants, and" defendant.'~ ... (,Petition"at 
• .... .' • '._ ", ." 1 , ••• ". _ ,," •• ' > I J '", ~ _, ~ J • ~ ,I, • ." '.,~ . 
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paragraph 5. ),,: '~In :ANADP'~,s'Apr±1,:6 ,>,19S.~",:;reply :to~,c.\efendant' s 
opposition to its intervention,' it stated:" ',.", ::;,::':.,,' 

'. • , .', . ',. . .', ~ • ' ~ .' I • ' :': •. - ' • < • 'l 

"The Association, disclai1l1s<:any ,intent ,'by,' its"",,:; 
inter.rention ,to ,broaden " ,the ,issue!:.. beyond-,those 
setout by ,'AL1Bennett l s',ruling :o!,'January 2'4',; 
1989 or bv an~ ~bseguent ruling of the 
~ssigned admiDisj:ratiye la't{ judge.,' ,', , 
Independently of this d.isclaimer,Rule53 .•• 
makes it clear ~~ thcpre~g otti~erma~, 
by the order allowing inter.rentionand, 'a.. 
rulings at th~ hearing, prescribe an9~ontr21 
~he ~gree of the AssQci~op's participatiop 
in the proceeding., In view of the 
Association's disclaimer and ~ne adm~istrative 
l~Y juclge's P2w~ ~'$ContrQ.l tb.e Ptoe~cQ.iJlg, ' 
Pacificts allegation that ,the ,A$$oeiation seeks 
to broaaen the issues herein does not proviae a 
basis for denial of'the Association"s ' ' , 
petition.," (Reply at, p. 2, emphasis add.ed •. ), 

We find that ANADP was not required unwillingly not' to broaden the 
issues. InstcadANADP ehose to intervene on that b;1's'is 'rather 

" ' 

than employing the Rule 53 procedure to' request' to> :broaden' them~" 
It chose no~ ','to be' present at the': 'hearings" , even~ though:'it':va's 

aware ot'the disputes "between -the' parties' over the 'scope' 'ot 'the 
proceedings;" ANADP chose: not "to' tile briefs after' the"-hearinq'was 
complet'e and it knew of AL"J weissman"S rUlings .. 'Therefore; we ' 
reject a'ny co:mxnents that its due process rights were:violate(j;'by 
the rulings made at the hearing or the'proposecl ALJ,dec1sion':s'':-' 
scope. -", ,:' ,~; " j i.. \' I'''' I ' •• ~ • 

Our 'review of the' reeord'.'aiso::convirices' us 'that any 
\ ' r • 

assul'nptions -l'nade by complainants' and' ANADP as" to ':''''reasona~J:eriess''~ , 
issues 'onl:"y' 'a:ffeeted :i.ssues 'of; the ',' reasonableness 'Of 'the'~cred:tt';"":' 
Reproduction Rights~' 'and 'List ~ Rental Tariffs ;.':However;' in '-thei:r:;:: 
conunents; complainants try to' expand the selt-defined':' ',', /":' , ',,".: 
"re'asonab'J:eness issues" beyond this. :wealsorej'ect'-'these :,,1:: ,},:~" 
cont'entions. " We 'obserVe that the 'proposed dec£s'ion' follows the' ' 
is'sue's' as ael ineated 'by complainants in their :bri'e!, ::from' ;which we 
quote: 
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" -:HDefendant'.:i's:.,in(:violation;ot :,,§:,~·453>.:of·';'the::' ': :.~': .J':' 

PO' Code: 

""A •.. ,Defendant.';Affords ;..paeific., Bel:l :;:Directory··· .. 
,. Unrea&ona~ly, PrQferon~ial, Treatment 

. , .' , " . 'I.' , 

"B., Defendant .Affords';:complainant.Donnelley 
Inferior and Discriminatory ~reatment 
Resulting'in 'Unreasonable Prej udice" and 
Disadvantage to. Complainant Donnelley,> 

"c. Nondiscriminatorycompet:ttor Access: to 
utility Services Is: Consistent with.:,. 
commission po~iey " 

"Defendant,has- fa'iled~:to·. d'iseharge its:,· 
obli~ations under § 451 ot the PU Code to 
prov.de adequate, just, and reasonacle 
subscriber: info=mation .. · services to. all 

. customers. 

HOofendant 'ig· in .. , violation' ot'· § ',532 ,of the, 
PU C~d~,-: ;,_" '., ' . , ,: ':. , ' 

"'rhe~; restrictions of Rule'"' 35: are applicabl:e", to.:~: 
. Pacific Bell, Directory. , ... ", 

'.y. . .•. ' " . '.. I .1 " ' •• ' • ,! , .... . .. ' .;. ',,1 ; • " ""1"; '" . '.,: ' '. 

HA."Detendant" i~ in 'Violation·: of, . its: 'Tariff';;)': ; A • 

. . : .. :Rul~ ,3?- ,',.- ,,'~' -: , : ::';' 'h 

"B. Defendant Has. Improperly Construed Rule: 35:~ 
to Apply, to., Business SuD scriber " ." 
InformationH (Open'1nc,rBrief' of ' . 
Comp1", inants, at page;' 'l.:') ": 

, ... '.,' ," 

., I, 

All of the testimony and evidence re'liecl upon by' th'e': ALi:· and the' : 
findings and conclusions made" by he'r: rise . properl~i: from" these 
issues a~' set' forth by 'coniplainarit's~ . Any 'find'ii"gs::: and conclusions 
she, m~de:' deating ~ith the 'rea~onableness' or unrea.'s6nabl·enes's' o'f any 
c~ndu'c1;a:re:consist:e'1i:t' wi thhereonsid~ration' of the-s~ issues"" She 
did not,' as'eont'e:nd~d"bi' complainants, rule that::cthe':'-ear:iffs' were,' 
i~'~ndof' :themsieives~reas~nacie." Instead:, based: O~i~ leg~i; 
prece'dent' cited in' this decis:L'ori~ ~hedcferred: c6nsi~c'ratf6n of " ' 
these and ~ther iisuesX:alskd' by' d'~fendant~ to"'the'i'I,:i:st" 'on, 'a,' ,;" 

proceeding whiCh is also pending' before' AI:! Watson. 'We reject.' ~. 

- '84"- ." 



C.SS-06-031 ALJ/ANN/rmn * ;<·'."·~.\Z,:·' . .:\\ ::~.;,/L .~: .1)'~41('~"1' ... :) 

complainants' contention ;.that,::she : ha~<',denied; 'duo··,procoaG "ri9hts by 
doing so. 

We,alsa,find ,thatt~e"~'AI.J;did,:not';decide,.('in .her proposed 
decision, issues fundamental 't6:'the': tist'iOlIand>consolid.Ated. 

procecclings, also as" ,claimed by" ,complainants.; , $h~ \based "her 
decisions on facts'as'they'e)cisted',- at:,the":time: complainants made 

'. J , ~. , ' ••• ", • ' • '.' _ '" .... _, ," I .. , 

data requests of defendant,. but ',noted ,that, ,the" Commission is now 
considering whether policy ,and, other,reasons,necessitate"a change 

I ' .' /' .f ." ""/.' •• '. , .' ", I • .', " .. ) r, • _~. 

in that reasoning.. No:'prejud.gement affecting,;,thELpartics to this 
proceeding, ~ll of which are parties:' in"theList::OII, or any other 
parties to the List OII'has'occurred.;., That proceeding- remains 
tabula rasa. , " ,:"""",\".) 

• J ".,' ,\' ", , "'J .. ' _, '"J ;~. ( • .",'1':'--: <: 
Equally specious, is'.rcomp'lainants ~ , ,ar9'WDent, :that its 

characterization of the issues, in its posthearinq'~~Motion to 
Require the Designated' : Adxninistrati ve'-, Law,' Judge:' to;,7 Issue ',' and File a 
Proposod Decision, ana, Thoroafter for tho Commission to Issue Its 
Decision Consistent with Section"311 o£ the, Public'_.Util'ities Code,. 
are ~inc1in9' on the Commission. Its ~characterizat':Lon' therein 
differed from' the. 'issues: 'i 1:: ~ d.elineated -in;_. its· .post·;,hear;ing brief. 
Complainants a.rguC' that th~ i~suos s~t forth in tho"motion control 
merely ~ecause. no party opposed,thc':',motion and.:.;the . AI:! ,qranted the 
request to issue the de6is'i'o'n.:' .. We' note' .that',, in~her~ 

, , • ".' ,'.. " r' •• I , ",. ~, I..I.J' " 

November 6, 1990 ruling, she', made-' no reference·. t<>:. complainants' 
charactQr~zationof the issues. 

I'., j " . • 1 I ' "" '. ' ., • ...... , • ,t :': (, ~ ;"!. I ~;'. ',I.~ > ... ,', 

, . We, consider complainants' comments under Leqal " . 
. , '.f _,". j , ; , •• ", " ' ,.,: :"': '" ,". ' '". ~:. • '": 

Principles, as to the section 453 issues and the status ot PBD, to 
~~ re~r9'Ument, whi'Ch .. 'is ~ to', be. aC,corded. ,no' weight, as~. set' :fo~h 'by. 

• ", .' .' .' . ' • • '. ' , \ ~ .' .' ". I.. I '. ' •• ! .• ' • . ' I " r',.; _. ..L.· . .'''. ~. j , ,,' ; "' ;: • . • :. , 

Rule 77. '3. We do wish to note that complainants'. reliance on ~ 
• • ',,' .', _' ..... ",' •. .' ' or, 'c .. '.', .• ~i •• ,:;: :~/,;:., ·.c'I:~ ... :"i;,;~,. I, ,:,) 

Law Students Ass'p y. Pacific Tel~hone an~elegr~h CompaDX, 24 
Cal .. 3d 468(1979) is imp'roper., The statements made' byu the-supre~e 
court in r~9ard, to, th~ status' ot public ~tilitiesar~,;iixnited' 
solely to emplo~ent c.ii&~rimination' situ~tion~' a~d 'd~ ,not': ,,' " 

I ~ " " • ,'. ~ •• , ' ,. ., • J" • , • , 

contraven~ the W' s f i~ain9s as to: the speci~l' status- ~f" PBO~' , , 
, .' I. • I '.' \, .' J " / • ~ ;... • '._', ~ , j ',.1 '.-,. • " 
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Those comments·. al so . dO· .. not. 'deal·(with:_the ::relation, .:between. a: ::pubJ;ie;. 
utility -and .i tswholly ,owned"subsicliary' as ,inthis ':proceed"ing-.;: -: .: ~,' ,;' 

We also consider as reargument eompla:inants.~" comments,.: ".'h' 

undQr Evidentiary Failurc!;,. ,and 'ANAOP:"$ 'CoMonts,:· ,undoX"BurClon o:f 
Proof:,:that the.AL'J should-:have found theycarr'ied·~~the: section.."4S.3~ 
burden of proof·of the, defendant's. real ·andsubstantial::~adverse.· ,. " 
impacton:Oonnelleyl':s'abil'ity to compete;~fairl:Y'.:" ,The la~ clearly;" 
requires a clGtrixnentto ,complainants ~:.an advantagc;,.tO,":PBO:, to'lb<!' 
proven. ' Western Airlines', Inc.",. 02· CPU<:'.5S3,· 562: .(.19'64:):--: "~(:t.Jt)~:. 

cannot· to 'presumed that a.mere " di'fference' in rates: '~createsunl;a~ul 
prej.udice or 'preference ••• ~:" '~lifoD)ia Portl~m~nt"company v, 
Southern ~aciticcompam!:,' '42""CRC 92:",.::t16 '(19·39), .• ":Oiscr.imination~; : 
prej,udice,., and preference are questions of fact ·to·be, determined';'l:>y 
the Commission in light ,of all, relevant; circumstances. Mel":;,:, ., 

conditions and to, bo unlawful mustbo,:unju&tand undue .. : ... ;'~ .. , at 
117. We find the AlJ,'s ·characterization of ,the paucity of"such 
evidence of unjust and undueprej'udicein,Hillman'·s,. -testimony,.to, be 

correct. We note that the direct evidence of one witness can be'. ;, 
sutticient·proot ot any fact.:,'~c 'Telephone &:TQlcgraph 
Company,. 70, CPUC 12-1 (19'69),-It'-,i's our duty,to(decide'-whose',;' .-, 
testimony to accept..: .Silyor Beehive Telephone Co., Ine,;. r71 CPUC 

304,. 309' (197'0). We acc(\pt, that 'of, Abercromb;i.e:·as" reliea'" on: by the 

AtJ., We' also· reject' ANAOl>'s: assertion that Iln,'antitrust'''eclJential 
facilities'" burden: of proof standarclwas empJ:oyeci·andnote·that:.'l. 
this·; issue' is also reargument.:: . """.:-:.;-:.,~ , 

.,'., . 'Compl;ainants' 'also , cite: a:·statement in;'Exhibit:7:,that,PBO' 
receives :andhas, access "to: 'de£endant.' s: subscriber:' in!ormation,,':anci':;. 
uses it for the publication and delivery of directories. They 
contend it contravenes the ~'s recitations that PBD cloes not make 
usa of certain intormation available to it. However, we find this 
statement does not refer specifically to yellow pages directories 
and we refuse to speculate that it does. We find that this 
language from Exhibit 7 does not contravene the ALJ's proposed 
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d.ecision, as: it·, statos;that s\ll:)scribor,' intormation.:has::been;u:, '. ",,',, ' 
purchased·.,by,(PBO :under .the Reproduc:tion-Rights'I'aritf: .to,rproduee _h ; 

white' pages. directories'.::, ':' .. ':,.'.; '., ,',':;:: ::,,'., . .'''; 
".,~,. ,.;,Complainants';also contend .that ·a' statement. :from:..Exhi):)it:·9 

is contrary: to the AlJ':s decis.ion.' 'In:.l:>Chi):)it' 9',..: ·the.:detenda.n.t .:..:" 
deseril:>ed .the. extent· to which,suDseriber, information. :acquired':·or ... ; 
reee-ived .. ):)y .defendantis.:utilized. in. PBO·'s·SMART:'Pages:·direetories: 
"The- 'subseril:>er information, :isused'_ ... toassiqn:' :YelJ:oWJ :Paqes, ··sales. 

accounts for· advortisor ,contact ...... ," .. ·'As ... notefi: 'in', . the· "AL:1t:' s ' . .' 
proposed decision" the .term.subseriber' intormation<eovers ra;' variety 
of 'customer 'information.' .. In".the clecision,. she noted "that ::P130iUseS' 

listed name;.;·"address anc1'telephone 'number,. and' the. "detend'ant"s: '. 
o,,,,,ignod, CLHII ,which it purc::hamolS trom' d.etC'nCill.nt:, , and. :thon/calllS' on 
the customers. credit ·.information,was: found"by' the ALJ'~,:not:;.to~ ):)e; .. : 

used: to ,make sales calls.. 'I'herefore,the:use ot, oneeomponent of' 
subscriber information', as .refleeted;·.in· .Exhibit.9 ,..'isnot .:. 
inconsistent'·with the' findings that,othor componcntsarc>not.,.so .' 
used •. ' . J" ~.' ~~. • " .J ....... , ," .. , " 

. In addition to· making' the' due' process and>.burden:'ot.. proot 
a rgu:rne nts previously. :addressed,ANADP alleges that ,thc~ witness "for:'~ 
the;'c1'efendant was incompotent'to l testify on manY-lof ,:the, 'issue£. ".:' I 

since' he was an'. employee of ' de tend ant,:, and. "not PBD,. andiall:cqedly.l· 
lacked necessary knowledge of. the" directorypubl;ishing;-business.~, :", 
ANAOP: ·asserts,.. therefore,.. thatwe.lUust' rej.cct any-findings, 'of .tact, 
discussion, or conclusions ot law based·'on. eviaence· .,contrary; to .. ::· 
eoxnpJ:ainants.'witncss on~ the: ,issues'of, eonduet:'andi rrequ'irements ot 
independent· directory publishers·,and,.'faetors;, such as, ·thc!.timely·· .. ·· ,,;-:-

.... , . ~. '/' . , . ., . , ... ,.:,'" , " ' .. '''.,,, 

. ', ~. . .' . ... . ',,- I.: :_.:., ', . ." ,": . \ ,. 'r ... 

'. 'r 

• ,.. ) :',... 'j " ," : .. :)" , •• " "" .. 
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delivery'of,- ~e:o:mp];eteand:,ae:e:urate :listing ,:tnformat:ion.;~,: :No 
new, proposed:~':f,ind:in9's -,and,'conclusions.' cfrom., compl'a:inants~ ;testilllony: 
are otfered,,.-asroquirac1 by Rule i'77 .,4 .. " :,Compla:inants,:/!' counsel/s,:,: ',", 

crOS$ ,examination" of' Abereromb,ie: ,:bel-ies. ANAOP"'s', contentl:ons..:' ,,: 'As ,', 
ascertained'by' counsel,! S:ince 1985,,· all 'defendantl;S: li's.tinq' i', ' ': 

inforxnat'ion·,ineludinq: :the' x.;istRental'. and: Reproduct'ionS::Riqhts',: 
Tariffs',::: ,'were ,under' Abercrom):),ie:'s- manaqexnent' ",Wbe~ "he~ ;·t'ookcover' ':" -, ': .. ~~ 
defenclant ,..S; 'information, resources-, product' district..:,," CRT ,"at ,;19s.-:',! ", 
,199,.-"" Since the'Oecember 1Z, '198:6;- ag',reelllentbetween,' PBO:'and~<:': . :,­
defendantr ADercrombie had: theresponsib'ility of :l:iaison. 'to.,;r PBD' ,> 
and. worked: ,closely with. thelTV';:for 4,to 50 years' ,and',wa$,~respons.ible 
tor thQ ,provis.ion' ot listinqzto other', directory publishers. CRT 
at' 20,0.,)' . In, addition,,., '"hi'S;:" sole<specia1 assiqrunent fro%n. 'ij ~-', ',' 

January 1" 1989 to, hearing': 'was.:,deal'ingwith' -this" complainant,' 
proceed'inq.' '(RT' at, 198-_ tWe find" him":a,' qua 1 i-f,ied ;,credJ.b.le',:'and: ' 
competent witness and rej ect ANADP' s request his testi:mony~ :'be: ;', ' 

atforded' 'no W'eig'ht on' thC2 issues'delinC2ated'.. ,". ,,:.: 
ANADP"arques' that,: a: ,double standard ,was employed- in: ,the 

proposed, decision, when i t~ stated: 'that' defendant, could: "not ; "~, ' " 
unilaterally:' al ter i tsCredi t Tariff ,to' ,provide' information::tQ, - , 
comp,J;ainants 'and, then ci ted~fwi th approval, a' course :of cie~endant-':s' . 
conduet'inwhichthe~March,,:'l9S.8 ':mod:if,ications. :to· the'Reproduet:ion: 
Rights:.' Tar,i.f.f ,were, developmental'" thouqh. 'not' so; stated<~in ~the: i';'! '.' 

tariff ... r' ,.,' .• , 
. .' ,J 

,'" ' 

As noted by Abercrombie in his testimony, the Commission:, 
staff: ,was aware of' the' developmental' status 'ot"('the :tari:ff and the 
fact customers woulQ:.be :qiven; an'exp-l-:anat:i:on when': they :..:ealled:',to;'2:~ 
place orders under: the .:tariff.. . CRT : 'at ::204-2'0,7. I' ,:"':A.:,review~or :the-~" 
tari,ff's lanqu'aqe::·di'scloses. thati t ,provides. f.or: just" such;':a,;':' 
developmentaJ::' ,phase ~,:- Both' the'simple' sort 'l'ist'.in'qsan'd ':eomplex: :': :J'; 

listings are characterized ,as 'Hprovided',at the' pUbl:i:sher's option, 
on paper or on magnetic tape, where the utility has the eapabilitx 
of doing SQ." Schedule Cal PUC No. S at 5.7.4 A. (Emphasis 

- 8'8' '- ,. 
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added .. ) ;A1so,;.:the",tari-ff'states,:' ,;·"Base-·.files ·w,!;J:l--::.conta:irvthe' .. ' ",;;;, 
most; .r.ecent ·1 istinqs,: avai1·al:I1e,. r in . the: Utility "Direetory·,·Assistancc" 
data ·base.,~',,·.: ~,.at: ~S. •. 7:.4:"B.13'.,. ",.Thus', the tari££ls :lan9:Ua9'e~: ~>:- ,,';., 
reflects,rthe understanding'. otstatf .. asto. the, deve-lopmental<·status 
of some of .. ,'·.i ts l,;i;st·ings. ·options., . We see ,a v,alia!. dis't;inction .. :; -'.':: :'. 
betwoenalttlrinq a,tarit! to add·or ,delet" provision~, ,without 
commission . staff' s knowledge .. and, concurrence,,:"and ... detendant,~ S:., . '; :: 

conducti-n' tariffing. ';a service ",that, ';was. still: . developmental'" wi th . ;. 

the knowledge o,f sta·ff .·.:and· re·ferences .to that:· status ::in,~.the.·: tariff .• 
We '.do not t·ind that a.doul:>lo·. standard, has, bOGmGlmploYGQ\ ini ;thc-· ' .. 
analysis of .the· Crecli t· versus the Reprocluction ,Rights, Tar.i£fs-. " . 

. DRA, in its comments.,mere-ly stated' that, :it wAs\.;in.basie 
aqreement with the' proposed .decision;,; .:particularly as·. to the. unique 
relationsh.'ip ;):)flltween. PBD'.and ciotcmdant and,thQ" tindin9' .. that PBD"is', 
in· ·ef~ect:,. a,clitterent .department.in' one business, enterprise)·ot./ "': 
clefendan~ •... ,." ,... ..... ' .,,, :: ": .;:' . '~."': ': .. 

Oefenaant's comxnentsa9'reea. with·the:rpr,oposea ,.dec·ision, 
and: .the. analysis, underlying ·it., .DetendantstateCl· ,tha:,proposod 
decision're·flects. a" tborough.under.stana·inq, of,the,techn'ical,,' ,'>:":, :',' 

testimony,:correetlyperce.i ves complainants' lack·· of.:pr~l:>ative, ~ .. 
evi-dence· and: re-flects,:substantial inclepenclent. research :ancl:;analysis 
by .th~.AI.J which:' o.ptly,. :t:'oapond.s.,·tocomplainant$~' '.claims..': DetenClant 
then suggested, nonsu.bstantive:,~chanqes .to::,the ,proposed ·decision· . ..r·~.;:·. 
Those which we have found to be truly nonsubstantive have been; 
made,.· .... .<:: .' .~. ',:, ',,; .... ".. .. .... ,.. ,'. ' .. : .,' .. ~:,>., .';/, 

. . 'Complainants.' ,·reply comments. generallyrear,9Ue, their,.:,.,' . 
comments and .. those:-.o·f .. ANADP 'and. make new: allega:t:ions as'i:tct,the-::,., 
evidentiary.record,. ,rather ,than merely .identifying; ...• :.' ,;'~~. ,.~.," <'J 

misrepresentations' ot law;,- · .. tact ,or "condition ·.o,t. ~;,the-.,r,ecor,d . i'fl~ ,the,:: 
comments .. o,t ;.the. other. 'parties as:.,required, 'by Rule, .77:.S·",:':'Fo:z::;.this;~.:, 
reason we will .not discuss them . further. .", ,:","., ';':'. 

<.::, /'" I ". . ~ '\ '. . ,) '/ ",I '. 
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. '\ ,-

misrepresented" the:: record . which:."showed·:that. the AIJ., hact'proper1y~ ~,:~ 

scoped the decision and:had'not'decided issues'outside' its .scope': 
had", properl Y", 'assessed: the, ,'compla inants "S; testimony" on:.:, al'leged 

compotitivQ ·in,jury. to comp'lainan.t$~' and: had·' not 'd()ni~d:'ANADP'$ or" 
complainants' ' due' process rights." .. The' reply comments contend:. ,.', 
complainants misrepresent. Gay· Law' Students.;.Ass 'n ~,;. :as',we:, have so 
found. Oe.-fendant also ~ analyzes:.· several· findings. :eompl'ainants and' ," 
ANADP contend", are outside.'; the··;record,· or 'scopeo!,'the' hearinci and"" .. ' 
cite. to· the transcript of· ,the, proceedings.: .to··disclose~'that:these· ." 
assertions are' incorrect', and ,misrepresent' the- record.·,-; We·:- concur,; ,: 
with defendant' s'asse&sment' 'o·f,: comp,lainants' commcmt&:ltOo' strike~:., :: 
tindings o,t'th~ AL'J. ..;, " :.',,": ,,' '" .. ,,'~. 

No,,,, parties. , other: than'" comp,lainants.· and~' defendant: f.i'l·ed.:·' , 
reply 'comments. r .:. ',''''' . .' .. "'" .:.: .. ' .~ 

I1n~~" 
. , 

• I I .1 " ',I. /' ; ""! • 

',,' ~l. ,"Comp'lainant~·The{Reuben;'H"~"·OonnelleY·'corporation ;(R;' :H··~'·; ,", 
Oonnelley)· :"~is':-, a ·,Oe 1 aware: corporation, :.~ al:l, ,o:f the~:s.toek;; o:f whieh'-: is.-.) 
owned,by 'I'heOun&"~ Bradstreet'~'Corporation.~· ,R. H.~.~ Oonnel,ley, '".' .. ;:" ..... : 
through its Donnelley: Oirectory'division:: (,Oonnelley:,Directory) " " ",' 
acts as·:·sa:les·,agent· for'the,·yellow pages, directories,.'·of::variou$ 
telephone. companies outsid.e' eal'i'fornia:~ ,It, also.:'publishes','yellow>. 
pages;':cl,irector'ies o'fi ts~ own 'in, competition: with local·', telephone··., :' 
company. clireetories.~·' DOnn~llQy, :a; , subsidiary: 'of R.: H.,' OonnQ.l'ley" ' / 
publishes and manages approximately 18 independent yellow.page~· 
telephone directories·' serving,. approximate'ly2'OO communities, ,in 
southern cal i f ornia .... ' R .. · H:~': ·Oonnelley;· ,: through.' another" -di vi$ion:~ ;, " " 
provides a~;telepb.onic·classi,f:ied directory'.serv·ice~ called','l'he:;."'" ,,: 
Talking Yellow Pages. . :",,:~;:',;,<;, ... ,,: 

2 .. " Complainant" O&B-IR 'is. an unincorporated:" division of Dun & 
Bradstreet, ,Inc .. ',':'a Oe,laware'" corporation:, which. ,is,~ 'inI. turn, '(a: " ,:.;,,: 
subsidiary'·o.!, ,The: 'Dun: &,.; Srad.s-treeticorporation~:':: 0& B-IR 'maintains.. ' a 
commercial· database·: of'~ 'over '10,') l1'lJ..ll ion" recorcls.:, to} :support the):;,. :'Z; 
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mailing, and telemarketing:lis,t Dusiness of::;its:,a!.fil,iate; Dun's 
Marketing Services', Inc .,. and", the< .commercial'.:' ·credit)· information ~.' " 
business of. its parent,:.Dun&·:oBradstreet, .. Inc'.,. : ... :<."; .:., .. 1; :;.,' ." 

.3· •. ·. ,Defendant,' Paeific' Bell,,· is:·;·a· California··.loeal:: exehange".: 
company •. ·. ,PBD ·isthe·: .successor. to: defendant~s directory puDJ:ish·ing'~ 
division·,ancLis'a wholly' owned~'suDsidiary of detendant~:·:.'",::~r:,.::·::::(·=. 

4 .. " on· .. ·January: 2,i 198,6-, !Oonnelleymade' ,its-: first letter 
request 'for: business subscriber information. from:. defendant;;. 
Donnelleyrequested' the' termSj and, condi.tions upon which.-·. the:~ .:. " .. I,>' ,.,.'", . 

following. information would- be made' available: current subscriber: 
names',. addresses " telephone':: n1.1ltlbers, Dusiness classification,'.:' 
primary business listing, . billing.authori ty,. .. customer.: contact:. 
identification, credit information, directory distribution '.' 
information, ,and: service· and·- equipment. :(.inclu(iinq'_, related.:,. 
associatec1 and foreign telephone numbers) as well as, update·;;ser-lice 
reflecting service order activity affecting direet0l'Yc.:; .. nonnollay,­
req1.lestea that·. such.·service:; order . activity updates, include, . new 
connects., disconnects, changes. in:. name-," add.ressr,.._ telephone" 'numbers,. 
primary, busines.s· . classi f ication· .and.'bil-ling· authori.ty·, at .. a minimum· ... 
This reques.t" , dealt, only .. with. printec1.'directories.· .,,,-~:,<: ,':. , . 

'.5.' .On'March 4,'.1986, :moreinformat·ion was:-requested:by. ,­
Donnelley.for. purposes of_ a telephonic .. business class.i~ied.·'::. ',­
aircctory serv iee. .. Woekly: updates. were: "requeeted. . The.:r ·.information 
was' requested. in. a eomputer~readable-:media .. magnetie,,:.tape~.:.:if-; . :: .. '. 
available.. " ;:<':." . . . .. 

6.. ,Defend.ant responded., by-:!urnishing. copies::, of·,i ts tarit'ts,..~ 
which. provided·, only. paper: lists .. for, purposes.: of. pub-lishing printed-,: 
airectories and forbaae' releas~· of mueh of· the: information.: .. ' 'l': -:c(_~ 

requested. '.. ..... ,:. : .: . ,i ',)", 

'... 7,. .' .'I'he . List:"Rental-: Tari,f'f .was submi tted.:~ by:~ detendarlt. on 
February .. 13,.:.' l,986, and··. approved: on ·May~ 7·,·:.l986-.· .. The. ·List. Rental:_ I :'. 

Tariff.": allows' the' sale·: .. of· pub-l·ished ,-subscriber-·information-,.;, _ " 
excluding resid.ential l-i,stinqs, in sorted. fOrXllr

- on: magnetic; tape:;or:J 
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other ,computer printout to companies. who 'wish, 'to~"conduct; .market 
research, da.ta base reconciliation, and clirect mail or ,,~:: ,.. '. ," .:, 
telemarketing: caxnpaiqns ... , CUstomer"specific ;intormat':i.on:,~on ' 
nonp~lished 'customers' 'andpublished~ 'customers:reques.ting :exclusion 
ic not: included.. only, one-time use is permitted and,' defendant has:. 

the right to review and approve . the purpose and use' ':of, the .. list, ' . , Y 

information. 'This tarit,f was;: es.tablishQc1' to ,operate,trom dab 

bases created. by defendant ... ·,( , '.' .. ' 'j, :1';;:: ': ""',,', 

'8-.. 'The List: Service ,Tariff ,.,under 'section '-5.::.7'.6: of . Schedule': 
Cal PUC No .. · AS-:,' does' inclucleresidential 'listings~ 'i It7 will ,,append, 
telephone:numbersof customers: listed in the alpMbetical~'section,~; 
of clefen~ant"s white, pages:" directories::to:a, list, ,of· 'names>and 
addresses ,furnishecl by the customer·. .. ·;It ,may be' use'd:sol:cly. for,'., 
tol'ophone'calling purposes otthe:'purchasinq customeranc1:cannot':be 
resold~ , • "'t'" " ' 

.' '9. The Reproduction; Rights Tariff: has eristedsince,:l.976:'and 
permits reproduction; '. of, names", addresses and. telephone numbers .of 
customerD conta·ined in, ·the' defendant' $: 'telephono directorie~roy: , 
publishers 'engaged> in the business, of'pu:bJ;:ishing'a: general:, , 
directory ,printed' on paper,' for publ:"icuse and distribution only.:' 
The subscriber information comes: froln';defenc:Lant.' .. s. Oirectory "." 
Assis.tance' System,.. ·At the time' of .. ·,comp1:ainants..' 'information; 
requests"subscriber information· was: furnished- 10; days: .. :fol;J;owing 
the' pU}:)lication date o,! each.monthly 4irectory ·assistance· ; . 
directory." However, 'in some arGas,.-such.updatoswero"made, only 
. semi-monthly ... ' It; pres.ently . excludes use for' el;eetronic pubJ:i'shing 
and talking yellow pages. Originally it provided no' .upclate.'" .' '. ::; 
service'. 'The Reproduction, Rights Tari'f.f does.:not permit: licensing 
of names ,address'es, telephono numbers., art work,. hoaclings: 'anc:l,' ... 
other: 'materials. ,contained.·· in 4etendant"sclassit:iea;, yeJ,;low-':pa9'c" 
directories an'd~ directory .. sections or other customers 1 isted ' in, , 
defendant's clirectories. ..Listings licensecl under thiSI tar.iff ":'.,. 

cannot be comp,i'locl:, :into· . lists, 't.or tho 'purposos ' of' :sellinq, ranting, 
'.' , .:, -., 

- 9'2 -
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or otherw:ise:providingcopies.: of :listings~:to' 'anY:.other' person or ::: r:: 

corporation. " " " ',,' "'~. ' ::' ~ ,<::", 

10. ·'The. Credit'Tarit:f:.prevents, a'telephone,(utility.;~ ·!r.om',;"';,' , 

releasing customer 'credit information' or 'other: customer "Dillin9' "and 
callingd.ata,. with .minor, exceptions. ," One,suohexception::'permits' 
release of'information to, a "BellCompany.J' . ", ,; 

ll.,On: October: 5",198'7', .O&B-IRl mad.e its, 'first'request:':for,:, . 
defendant's subscriber information. D&B-IR ,stated ,that,:OunJ & 

Marketing Services,.·-Inc.'uses ·the information: 'gathered, by D&B-IR to 
compile and,' purvey',.. in hard . copy and,on~line',. mai'ling-, ,and' >:' ',', . 

telemarketing lists, and,,-inforxnation: ta.its: cu&tomers .. ::,;,Dun' .. &:,,", , '" ' 

Bradstreet!· Inc. would use-.·:the·, ,information 'primarily ,to~,'compile'and 
purvey: information: relevant to ,the- granting: o·f commercial ,eredit, ,,', 
and' insurMce, and to' provide,~such"'information:in :hard: .eoPY',.:,.on-:, :. 
line and over tho tolophone. O&B-IR requested the terms and., 
conditions ,upon which, inforxeation wou-ld: be- xnade:',.available. It was 
particularly 'interested' in the' following:. forcurrent',suDscribers. " 
andbilling;:-: names, 'addresses ,:. telephone', numbers,,' business- J':.:, " 

classification,,' primary business . listing;, billing> authority:,,'" . 
eustomercontact identification,., and, associated: telephone .. 'numbers .• ', 
It also· required eontinuous,.updat~s" thereto. '. ,.' .1_' 

12'.' . In:-, its response: of:,',Noveltlber. ,2:3 ,.19S7~, defendant):referred', 
O&B-lR to ,.its List Rental ,and Reproduction', Right& Tariffs,.and,. 
opined the .List Rental. Tari.ff, was :most appropriate-•. ·:(D~endant'- then 
stated that "The ,information·provided. under thistaritf may~,not· ,-, 
law.fully: :be . resold, or· eompi·led into :publ .. ieation-,:--for dis:tri~ution·,to 
third parties'. If." . ':. " ,'; -,' .• :, . :." . , • ',_ ':.' : : .- "1:". ;{:.:: _~: .,,", 

,13 •. , D&B-lR: responded by letter of Oecelnl:>er-:16.,. 198:7 and'i',' 
stated that .it believed ,its .reques,t fel~l: under ,defendant/c.,List· .' ,~:, 

Rental Tariff .forthe'. purposes. ;of data base" reeoneiliation~ ~and".:~ . 
defendant's List, .'Upgrade· Serviee ",,"(~&B-IR ,stated 'that· ,:subscriber .. 
information would be- used, specifically to: ,'.' " : ::. ; \ .::::! .. ,". ' . 

'.- . ," verify./ correot ;-.business . name;construction " "., 
and spelling. 

- 93 '.:- .. 
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"2}) "veri~fy: :/correct, ,J; aaa; physical. ,bus.iness~ C (, 

"3) 

, add~ess Jas _compared to",mai,linq .address)., '" 
. including:' street nu~e%' ,'directional'", . ~" . 
street name, '.C ity and :zip::code .,' " r: ", ,': ': ',' '. 

I" • " • , <" ',' , • I ~'. ' , , .... 

Verify ,!correct" / 'add: business 'tc'lephone ' 
nUXl\l:)er. . ',;: " •. 1 ~, ., 

. 'r" 

. ''''4) ',period:Lcl'11yensure ·that· the above:":')' "';; 
mentioned' data" elements remain" accurate:. ' , ',' " 

"5)' Code th.ose· records in' ourt'lle 'were' (S'£cy': 
the- businesses l'istea .:appear ,to no longer ; .. 
be. in.b~siness<. 

,r< •• , ..... ;, " 
; ".' 

. 
businesses that are not contained in D&B-IR's current aatal6ase's/6r 
that arc newly' established; may' only"be used tor 'purPoses agTee<1 to 
in advance 'and 'In'''writing byPa'ciflc Bel:l'~: :'" ., 'f:',: '.,,, ", 

r ". " .. -." • ....",.', . . ."', t' '." ~ .' •• , " .. I.. ..-

15~ On February 16,' 198'S,. d:etend'ant tiled Advl'ce Iietter15348 
to'revise its . 'Reproduction 'Rights -Ta:iitf:' to p'rovide :'business;" . 
subscriber li&tings on magnetic tape, in sort(ld torm, and to' '" ,. 
incl11de~ ult'imately ,new :c:onnect'," d'iscc)nnect',and: "chanqe order 
activity. Users were given the choiee to receive listings tor 
businesses' or'residences separately"'and" by sp·ecitic·· eonununi-tY or 
telephone prc'tix. 'M~rithlY updates ·werc'::otfered."·;On\'~-M~Ll:"Ch):ZS,': '.,' .... 
19'5:S~~defen'd'ant 's revisions to' i tS'Reproduetic,nRiqhts Tari~t vere'; 
effective~" '.,. ::', C';; ,,':', .'1)' "~.i·. 

16:. ,': The' :maqrietic' tape :up'ciate' service rema'ineCl :'dev;'lopmental 
for approxJ.matclyone' year 'in order' to 'add'add'itibnaJ? 'listinqs: :and' 
captions. Within . three months "ot the tariff'rcvis'iori'':'s,';:fi'i:inq';'~: 
detendant macie' a test tape available to complainants. ' 

, ' I~:, ".' '_,':, ,:, " (' . '~ ' .. , , .. 
• ..J I .', I 0," • 

.. 
I " • , . I • • ~I .' . 

- 94,'- .... 



C.88-06-031 ALJ/ANN/rmn * 

17. Donnel:ley"·,never,ordered subscribGrintO-rmation~ 'to:!:' 
-", .••• .... , " ,'" • '" " ( '. ,1·· • ') _ ". I -, •• ~' , ..... '-'. 1 ..... i, ~ '. ',. :-', j" ,.' 

directory related:purpose's': from .,ae'fendant.·under, ·the~'revised 
."' • " • ,.' ',' •••• ,.,. _ r. '" • Ii".. ' 

Reproduction Rights or List Rental T~ri,f:fs .. : "". ''''.:. 

18. On June .2'1,,19,88,. compl~inan:ts. filed ,their
v

' or~9'inal 

complaint in this proceeding. . ,,,:: t'. 
19 • On Oecember. ,.30,198.8 I' .the defendant's ,new . proposed 

" 1 .. <., ••. '" ,.' , 

revisions to ·the,"Reproduct,ion· Rights-and:' Cred'it,Tari;ffs were 
submi ttccl to the Conunission's staff,. for preli:minary ,review as 

I. ~ . , , I J .' I " 

Proposal No;.: 8:S:120 ... 'Proposal: No .. ' ·8'8.-);20 :provided;.:tor:,both daily and 
weekly update service for pusiness list'inC;: i~formati~n and release 
of customer name, address'r : telephone. n\l.mber and: :zip.· code~,'" billing 
name and addro&& of bU&irie's'c'" '5ubscr:i:b:e;&~;,:'.gICCOaeSi ana aefcndant's 

•• ,I," • 'I' r I / •• 

classified list headings. The revisions' permitted: ,electronic and 
talking, yellow., pages application,s., .Mark.et priei,n9',;w~~,.~rop,~sed. 

20. Complainants,we~e, .furnisheda copy.of Proposal. NO ... ,8S120. 
c ••• .,. ..",' d.., ,., , ,. , ~ '" • ..' •. . ' •. _ '. .• ~ ...... , ..... • • 

Proposal No. 88:120 wOo,s panding', ,a't:tho,~imo,of hear,ing. o~ .1:¥s:"".,' 
e~mplai~~ ... , , " 

, '. ...... -., 

21. In March 1989,. defendant agreed orally ,to give". " 
,,,,", ,." '., .' ...... 

complainants foreign exchange and remote, call. fo.rw.arding ,- ',' " 
• • ., ( , • , '. , • , • _ • ,.. ~ .... ' I '.' _ " 

indico.tor&. 1\ t . the t,ima of hoar ing, clotendant, wae. I workin9 on, 
• , I • ~, ~ '. •• , • , , '. • 

, ., ... ' 

additioms.l; :l~~tings and: caption li.st.in9's,.,.incl.u~ing,:.s~5JU.enc~,n9 Of;~; 

captions:. ,'. ,. ,,:': ''''':. ;,'...:"'~.,,::; '." 
22.". Two days of hea=:ings, were, helcl.. on the ,complaint, in"April 
, ). " ,_, I • r,· " ','" " \' .' ' • • J __ .' .. , '," <,.. .' ".. ., 

1989 .. 
• \ ~. • • "', I • ,I .'" • ... , '. '",' ,',':.' I •. ,;; 

" ,/, .. , 
, 23 •. , On. May' 1/ .. 1~89 I, .. defendant added to . its update" service',,, 'r' 

'. ,-' . ~ .. ", "., "., '... '·~··I' .,'- .'.. .- ~,- '. "", •. ~ .... '.- .... 

under. the Reproduction, Rights ;:'ariff .. the ,spcci!,ic i,dentitication· ,of 
., ., •• " .• " '.. ••• ..J , ••• ". .." ,',.... '" 

ne:w, connects and ,d.isconnects .... " FOX'lUerly I' the .update, ,indicated only 
" ,. .... ~,. "",1" !, ••• ,.~",,'."." '_.' .,' • " '" ,., •• ,'",'1-.""",,'. ',' " 

add or delete I which could also include other typos of ch.an~~~ •.. , 
24 .... On., July 17 , .. 1989 I detendant, tiled A .. 89-07-030"" its., . 

• • • . ~ , , " .. ', , I " '._ • I • " I , ; ,I, • ~''''I,. " 

application .for <11.lthority to,adopt. a tariff. for, ,a Business.,. '. 
, • I J. . . '" '. '.' •• ' ••• ' '. 

Directo:), ,File, to of,fer ,to. thi,rd parties,J~usiness .s~scribers' 
I •• , ... ' , .. • , .', •. ' ,{ , , .• '. "." \.... .•• J _, ~,. ~. ...... 

intormation allo90dly. ,not pr,esently,available .. "The Businecs. , , 
" , ' L I, • " .! I,,}, •• ,.' I, '1 '. 

Directory File was to complement the List Rental ~nd Reproduction 
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Ri9ht5 Tariffs: tor,'; use 'by; ,co:mpanies:,'Which: offe~product$~, 

c::ompetitive:,with: defendant":s,.' f I,,' " ' : , ," -, I . j' I ~ : I I 

, " 
I '., •• ' 

',' '.. ..... 
. 1.#, 

, , •. The, application, providedofor:'daily" ,change';order' (activity.: 
on business -. subscribers.: with. -oertain detailedJ;istinq-' 'and: "customer: 
ac::c::ount-leve,l information.;:o:btained: :by, detendant,as.a.result: ot . 
service, order activity' on, business 1 istin9's,. : The information: '- " 
incluclec:1 billing teleph.one num:ber,. "}:),ill'inq name -and; address, : 
service, orcier, number, service address,,- and transmittal' codes Which., 

idontify new, connects ,disconnects", ,service location chanqes and 
supersedures.. The information, is' 90neratec:l':by'a' COBOL program, and', 
was:' to be provieled initially" on magnet'ic tape a: Market value 
pricing was proposed, withCommission.%nonitorinq ana reevaluation 
of'the new'offerinq in future'rate 'cases.. ~he proposed Schedule 
Cal. PUC A12·. 2' 'was annex~c1, to, the application:. ' " , ; 

In' A.S9-07'-030," defendant also requestod. 4· modification ',' 
of the eredi t Tariff to, permit the release oor the:oustoxner "account 
informationeontaineti: ,in, the" proposed: ,Business 'Oire.ctory.·''File 
taritt .'Oe:t:0nCiant as:kQc1 to add to tho ,Credit ~aritt"sSeetion d,." 
excepting from the non-release restrictions a Ball Companyand'Bell 
Operating Company" an, exemption, when."the requester is "lieensing 
the information. pursuant to· Schedule ca.l. PUC No,- Al2.2 ... "'". ~s. .. ' ;' 
application i~' $till pending as, A: .. 8'9~-07-030· and"hasbeen,-J" 
consoliciated with the List OX!.· ,If, ·,approved,·the,"applieationwoulc1 
provide complainants.."with ,almost a~l' of the in£ormati:on ':they seek>'­

in this eomp,laint proceedin9,> except PaO ':s, proprietary, CLHs''': . 

2 5. " On J.uly Zs.-, 198:9: ,~, ~Donnel'J;ey ,moved to," dismiss" <defendant ':s: 
application. on various9'rounds:.;' , , .. , ':; ";" 

26.:' In;O.'a9-l:0-03~1:,., on. Phase· II of I:~8-7-ll-03-3~,:.' ,we, found.:,that 
Yellow Fag-es.' c:1-irectoryservices: revenues, should: l::>c subject to,~, ',":,: 
revenue: shar ing" :mechanism., '. Thus-,.' th.e revenues- '..and: ::cost$ 'from ' 
yellow pages continue to be part of the rater-setting process.- tor :,':': 
telephone util;iti:e~, as' 'permittecl,J:,y, roCode,'§; 7281 .. 2:. , ..... ': 

, '," 
.,.:' ,'·of'::. - ," ,,~, . , , 
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27. As'a . result· of this:·.eomplaint~;,.proceeel:i;"q-,-;·the~c1e~encl.ant's 
tariff proposal and application, the limited .rehearing\'of';. ~; >, " ... :: 
D.8,9-0·3·-05l; ... and ·thedecisions: lI'Iade, in -PhaseI,:(.' of:~'I,.87-1.1-033, the 

Commission·decided .to :conunence fa generic- proceedin9··',onpol-iey~and.:~ 

legal issues' surroundinq yellow pages. compctit'ion, and. access:'.to- :.' ;', 
customer list information.' .On January 2-4 ,; ,19'9'0 ,t' the' Commission'/-~' ,.. 
issued .its -Order of Investigation. .into-,the-xnatter. of competitive."" , 
access to customer. list; information,; I .:90-01-03'3-' (,List-;,OII-)., '/"' 

28.· ,The', List, OII consolidated.·two pending. proceedings:' 
A.S9-07-0·3'0', defendant's ,tariff application for. the" Business." ',,­
Directory File tariff and a .revision-to the Credit, Tariff ,," and.: the. 
limitedrehearinq of 0-.. -S·9-0'3'-0·51 to' resolve .issues>.of:; compensation­
to GTEC and ,pacific, Bell f.or' each'&· use-.:of. the' othcr~'s:,propriG!tary' 
listing information for purposes of. providing"_ directory.-. assistance;. 
The; List OIl : remains pendinq_'. The List, ,OIl: decJ:areeL .that the 
complaint· ease would ".remain open,. .. with.·a final .. d.ec·;i;sionj·reserved·· 
until eoxn:rnents· are' recei-vedin this' -Investiqat;,on", or,,;·'.'unti-l(,:we:~: '. 

have maCie sufficient' progress"inthis,Investigation-.. to ad.d.ress: the' 
Droaaer issues raised· in' C.SS-06-031.",. ../; :: .. : . ;', .. ' ,'-, ,'''I , 

2"9~., On March 16, .. 1990'~ 'complainants filed, in·-,this.: complaint.~ 
proceed'inq,.aMotion, to Require the'OesignatecLALJ::' to, Issue:, and. . : 
File a Propoaed Oecision anci',. Theroafter, for· the Commi&~ioni-to;, " 
Issue its, Decision, Consistent ,with Section 311 ,o!Public:' .. Utilities, 
Code. Al so on. : that . .da.te'"Oonnel'ley- f ilea a peti t·ion; .to-: :modify;. ·th~ 
List OlI, and. . asserted., ' that ,'the :deeision-in this:complaint:,:case-::-; 
should :not·:bedeferred pending! .the, outeome;of the 'List :OI1 •. I.!:: 

30. The complaint ease was transferred to', AJ.:!.,,J Watson.:;;;:On'·· 
November 6,- .1990,~ a .ruling .of AI:J, Watson· granted·.the.l!lotion. ·filed 
DY complainants in C .. 88-06-031' and; the- portion,o£.·Oonnelley~s.,-: ,_ ,. 
petition:for, modification',of. the' List'OII. requestingj,the-,;-issuance:,', 
of "a~ 'c1ec'is.ion' in- C.;8·8"O,6:-0131~ .. ··: ;' .. :;.~~ ! /1... '",.:-. • ~~ "·~·T"'::./ ,.-' I·C,'{>'.,:-;' .J,~ '~,\ :. 

31.. PBO ,:be9an operations ·.as : det'endant's· directory.::.diYision'.,,:: 
In D. 87-l2-065· (Deee~er 4,. 1985), we approved the spinoff of PBO 
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as a Wholly·.<owned:·sUbs.ic.Uary:} of:: detendant,,~ a ·req.i,.lateci entity:.;: , .. ,) 
Thus;.' 'PBD': is' not a, Paci.fio~.TelesissuDsiciiary.,~ike:):PacTel .;-t,'; •. '';,.,-: 

Publishing.;·'which,- pursues; ,.publishinq·.aetivities,outside: .the::, .. n ,.: ,,' :;~ 

traciitional pub 1 ishinq; arena.;.': : our, approval., of,. ,the-; .transferof. the, . 
directory operations was"conditional ·on.> the" requirement: ~thatall : ",: 
PBD"s revenues :and~~expenses:.:'.were:, to,· be', considered" in setting ... , 
defendant's rates, with' ,review:>and 'auciit of alloperations~by 
Commis,;:ion· stat·f·.. Now" ;PBOoperations. required, prior::statf ", 

approval. . , '" . " . .:" "',, :/: '. ;"f" 

", J. '. 

,32'~ -:Under .. a Publishing Aqreement :ciateci December. 1:2:', ,198-6:,; ,PBD 
contracts: with oefenc.iant:, to' fuJ:!,ilJ:;;de~endant's'franchise \ "<:;-,,",~-:: 
rOl!>pon&ib·ili ty, to ·publ'is.h anc:l,:distril:lute~ Mhi te' paqcs;,tclephonc'" 'I' ,:, 

directories'.' to, all of its <business and;residential~ "customers;.r:PBD~ 
is responsible for the ' scheduling, photocomposition,. ,.printing:, . 
binding:," hau'ling, warehousing:, and distri~ution' of ,white: page: 
directorie&, Cl·ither in 'coml),ination' with yellow pagoG' director.ies ,or 
separately." PBD' still functi'ons, as .a' (division: of, defendant ';'J" " ' 

33:. As:' opposed to PBD,:customers -lUusttake-defendant's::_' 
1 isting information: 'under', tariff.: ", California, is ,the',onl-y:, : state', ' 
that requires listing information to l:>e proviclocl,.'undcr, "tariff';: . ',' 
rather: than.: by: oontracts,: 'and'\,-.which 'has: constitutional _priv.acy 
protections.. . " , ,; ,::,' '.,. ,."'~. ,-;: ~."'., ,:, -. ,) >C>~l;'".' - ,"~ 

34. The .. January ·Z2',:198:61etter· agreement between,:defendant~'.'. 
and' ·PBD,. as' ,moClitied: 'January 1'5,," 19'8~7 ;,:'daclaros .. in:.,paragraph'f'Z:" ' 
that'::" "Where' Paeif,ic: BeJ.;J,;.·',is .proviciinq',the',Serviees,~; .. the ':':'>;~'( 

methodology' and procedures: :e'or, Clete:rm.ining :,that appropriate' ' ',' '/, 
expenses:'are bill'ed, to,.' (Pacif ie Bell J) ,:!Directory. <:sbalJ: ,'be':pursua'nt ;. 
to Pacific Bell's. IntGr-Ent,ity Trans:.fcrPricinqd~anual·.,/~", '.' '.',' 
Def endant" s· ' Inter-Entity Transfer ',Pricing Guidel: ines<deelare' '; in,· 
§ 1.020,2 that: "'l'ransfer'Pricing,;applies",to only' those,,: . 
transactionS:··dealing 'with.:non-tariffed"'qoocis and services.;I',. " " . 

3~. PBO paid tariffed rates for the services it receivos from 
defendant, when those services are, in fact, tariffed. PBD paid 
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the tarit!eCl il:'atQ:unCler the" RQlproduction~ RiqhtlS::i~aritt,,'when,:it, ':, 
received l'istinqs to produce the white', 'pages.:-,.:.;, 'PBD does,;not;.-:rent,,_ :.-' 
business-listings., from defendant·, und.er the::List .. Rental'" 'tariff' for~ , 
any directory ,publ,ication ,,"distribution,,: 'or:. canvassing~.. ,However ,.-' ',: 

on oneoceasion',,' PBOdid,.order List, Service, upg'radc::under tho> List:" 
Service' ,Tariff for' the, pu.rpose of' appending' 'te:lephonenumbers to'-,:" 
its lis.ts':,in: order to conduct,market,;research .. '/: : ,".:',,~ ',-, ",,'.' 

36. Items.: covered' bY,1'defenaant( and 'PBD's ,~ransfer, pr.i.cinq:"::::" 

agreements include the non-tariffed business subscriber information 
available to: PBDbut not complainants', 'as,well~ ,as services such as 
training ,motor- pool,' .human. resources,: billinq.". anci; co'llection'.' '.', 
The trans.for prices.: used' ,are:the costs ,·of .the, ,work',:; but; detenclant ,-" 
does not 'tr.ack 'the' cost, to·it!ofproviciing:PBO·with'" only ,subscriber 
information, due ,to the 'way':their computer ',linkage: works. :,,:,,~,:~::, 

37' .. " Oue :to the" shared, . internal computer system', " defendant 
do4'c toloprocolIlJ »u,inc~" li&tinq' information", incluCling: .. r.ome::',. ' 

billing. :ana.:<eredit information,to ,PBO'on~:,a aaily: ))as-is •. '" This", , '" 
business :subscriber 'information.. "is;, charged: under,\ the:, "transfer:: 
prieing:',agreement" along with. other bunaled,:services,,';'sinceno, ~:,:, 
to.rit,!~)("'.L.tGo, to covor:l.t .. , ',,: " , ",' , '" '.. ' ,I;," '-" ::, 

3:8...-' ",I,f Proposal 'No,., '881Z0 (-Proposal) ,,.' contain'in9:~ rev:i-si-ons .. -,to 
the Reproduction Rights and Credit 'tariffs, went into effect:l : ,PBD- <: 

would::'purchase··',all its",newly. oiffered ,business ,subscriber.:' . ," .. 
information,' at, thesetari'fted ',rates, rather ,than "continue', to. obtain, 
it under transfer, pric'inc;r'agree:ments. :.Oaily: update-,'information~ :,,;~.::: 
would be' availa.cle to· all . licensees unCler, the' Proposal, wh'ieh.' ,WOUld:, 
also,permi t,· electronic', directories, to util'ize-,,'tarifted ,information,. 

, It would proviae. more- timely access' to businQss,list'inq: " ': ,,; : " <' 
information, on' :both, a ,daily:or' ,weekly: basis,.proV'iclc--'):)usliness ,,' ,r.: 
billing name,. address, ana'telephone in:ormation, and :include;.:,',. 
defenclant"'s':~CLHs,. and. S.IC,~codes:as" options,av,ailable-.;to::"lieensees.:.,7 

. ".: : .• I' .I' I '~. • • I :" ,,' '.~ ::' , ••. \ 

• oJ' : j ,. ~ 
'.,.' I ; , 
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39 .·Although thic Proposal::was pendingc:at;the .;.ti:me ot ~·the 
ev identiary . ,hearing ,: it. was:,':never ad.opted'; or :: withdrawn.:by .~ :~ :- .,.. ;." , 
de:fenciant •. >" :.,':' • '.' ,,' ';"'. ' :':'::,', ::0.:::: ::':.,;~'. 

, 40' •. ~' Contrary to··complainants."t.allegations',,:PBD cloes',not",have 

aecCilSS to dQtenClant's Univ~rsal SorviecOrder. ,(OSOk torm',: »oc:aus(v 
no .such "form" exists..- :~The mechanizedr.;Service':Order Retrieval and 
Distri:bution, (SORD); computer, system· ,processes , order·::·,information'.",,~ 
o}:)tained",}:)y defendant's customer service' representative"'at the':time 
of initial:customar contact • .' This·.information goes.: through·',": , ',', 
computer terminal d.evices in d.efend.ant~sr;:business,·offices and.-.large 
computer 'facil ities throughout' California _ 'The SORD system .. ,hand.les 
the mechanized. USO and.· then distributes: it through variou$(,data. .' 
systems in support of defend.ant"s, orclering' process·.:".:The'· -, 
information is stored' ,on, magnetic disc:.devices . and.· then : transte:r:red 
to defendant's computerized :CUstomer .·Record.s~· Information :-$ystem". 
(CRIS) each night to be further :'process~c:l : in ·billin9,;·and whlitc' page 
directories once the physical work' associated. with -the':order ;·is 
comp16te •. . ' , ... ,.,. .. ., 

41. . Portions:;of·. the. USO ,. it. printed. at all;. are',used tor:: some 
physical work on the,.·part ot .:dofondant' $ installation or.'central;l-::· 
office forces •.. No"form'" is : passed, :from . process ;to',J)rocess,within 
the CRlS white pages and :billing :systems:'anc:l then passec:bon ;to PBD 
for 'its .use.:" The 'entire:':mecbanized order. is passed.··:through~~<CRIS 
~imply :tor'rGtcntion :purposos and.. much,ot·the· .(lata 'is"not :. used. , ,in' 
CRIS processing.. ,. :- .. , ,.. ,;; , , ".: .' 

. ,42'.Onoe· the data. is' in CRIS,.···the order is broken'.:down "into 
records . that '.,are,)relevant··to·.:defenclant's:warious(:master~t±leJ ;':: :.:~.: 

processes~· 'The d.ata· is:. contrasted: :with:' a master: ·addressctabl-e ( :to ':' 
further validate address informationand'assiqn:'direetory and tax 
codes,;., . _ • .1 ' , ".' , , 

: ,,'.43,. 'At this· point,."tho listing information :.1s split-.:;out tor:~' 

defendant ':s:.Directory,"Assistanoe System:: from'; which the Reproduction 
Rights Tariff 'operates;.. . ",' '., . ~j , • .-: '.":', .• " ,.,. 
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,44., Listing' information 1s,.'diffQront than 'cul:lGcriber," 
information.,' "Information'.-on,"tbe customer',·,itselt:';is),subseriber,' ,','" 
information and is different from how a customer chooses .to~be'>., ~,' 

listed,,:or,';not listed:'" in.: a:",te1ephone , directory.;.,: The~,Credit .Tariff 
proteets eovered,"subscriberinformation.', " " ',::,,"; ';:: L~' ~ ,. , '. 

45_ The listing: information ·goes througb' a ,different computer 
channel to- 'defendant' s 'white, pages system, the white i pages :.master· 
file'or WP-10.' In this WP-10':master' tile, all ;listings ':are', , 
assigned' by'billing aeeount>numbors',: arld·-thoroaftor,'· eontain ' 
Whatever other' information, there":is .. , " ' " "'>:~ 

46~ All data within: ,defendant , s".internal: computer :.system, is' 
koyed. ,to the ':bi11ing account'telephone number. ' The billinCJ~:aceol:l.nt 
telephone nwn.ber is' utilized',by de:fQndant,' and' PBD'tor,,', ,:: 
comxnunications:"between' their inte9'ratedcomputer )systems; .-; 
Everything:; in,'the,;system -; is , .. linked. '~'to·~)tbe -;bill:ing<" account;,,: 
telophone' nu.xnbor, since ,it ,is 'an: ,integrated. system.;. "', , "',):" 

,47., , Downstream from tbeWP-lO',',master file::is tAe WP-60, 'lI1aster 
file, which is the eomputer module that processes the business"', "", 
listing activity on a daily ::basisto. PBD. 'The,:.WP-60 :iInaster :tile 
docs: contain some, account lovol intormation",:biJ.:l:inq name and. '." 
address· ·and"any:;ot. the', revenues: ,pertaininq: to 'advertisinq ~" This is 
the primary' ,feed qoing'.across:':to: PBC.' ",:' .... ~" < ,.; ~.' .. : :",. 

: 48 .>'The·'business listin9 information is. alsor,sent·'through·"· 
soveral, internal· ,paths '~to 'aceomplish the'updato .functions.·,;o:f "add,:, 

change, and delete. 
49.' 'The, USO which" is processed throu9h ;the SORC·,.'system ',and 

CRIS· is not )·tbe;" only:.~,metllod \:by, ,which ~;relevant'_· information,-; is.::.adcled, 
ebanC]ed',. :' or ,deleted ,from the: systom . supporting ,the diroctory." ,'j,:' " .. 

listings and :"exchange, services':' .... A. variety of:other;;·sources·,;of.-:' ' .. : 
information are utilized. One is the caption data :base, which,is:~a 
CRIS function..: 'If;',a ,l:Iusiness has'~one primary: listinq with .other 
,departments and numbers..:.:und.er.:: its main,:.: 1 istinq-,: ,,~tllis ;'data =l:Jase· ' .. " 
permits caption listings to ~e changed and rearranged:in~an on-~ine 
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system.;; :, It:) is· not ~ dependent'~,on any ,''O'SO·:fonn.·: Other~;. internal:., ClUs.:: 
processeS:iupdate, lis.tinq information~ within·' 'CRIS;i":,such:::as:Jco:mxnunity 
consolidation! and', zip.:: code:: chanqes.f:'" , ;~", ,~,,·::c,,: ,';,:>: I:'" ,~<;:: 

5-0." 'Only' two ~ modern' computer d'ata', bases. are'· used--a; :mas.ter ,.,~, 

address. ~ tab,le and' the::caption: d.a-ta·, base:~ , Otherwise~~:def'en'dant"s, ' 
record:s:~are kept 'on,,;a.sequential computer system usinqr::batch'·~,· ~:,' 

proces.&ing';"",What is.avail'a~l'e was dev~loped over20·yoars.:'agoto:,' 
fit:exaetly 'hoW'PBD,; . 'then a 'division" of defendant,."prepares, its 
white' pages..· ,. Because this computer system ' has' not', been moclernizeC! 
into a' data' base' system:; it 'l'imi ts,defendant' s;:' extraction~'", "!, , .... ', 

capabi'l'itics' and: necessi'tates the' bundling of information..: within, 
the' '. system;;." , , .'~ '. ' ' .. :. , ~ , .' ,.", '.-~ ~ 

<5l,;;) Wi th'in., CRIS" there:: :i'5- not "a single comprehens'iver" :.'. 

statewide' file of,',l'isting informa'tion:. " : "', .... :' ,r;r:~:-:I , >, 

52. PBO: o,id, not "have broad acces5'to-'detendant:'S:: standing 
computerized" information for .. residential" information.:·' ReS:ident:ial; 
listing infor;nation is only provided to PBO in connection· with: ,', ". 
&chQdul(ld '(lxtrac:tionr. :ror' PBO"= ,Cliraotory publleat1on&'; '>90norally , 
on,·'an.;,annual basis, •. No .. access ,is, granteet: PBD to.:: a 'data;·,base··'for;,·' , 
the purpose: of obtaining' res.identi'al' 'information::;,':-: DefenClant'.::, ",,'~ 

actual,ly 'extracts;: all: the'l':l.:st'ings:' for" 'the" pU):)li'eati'on and provides 
them to PBD on magnetic tape ~ The, speci!'ieations.:~:tor>this:',tape. do-, 
not match'the specif,ications:'of the, tapes.' requested~'by'~'" 
complainants..", ",',.,J " , ' ,,:', ,.' , 

',' 5-3:-;': " 'In thenorxnal' course: of, business.,. del,ivery",in,formation: is 
not, : provideci: ' to PBD .:': :,/ Oefendant' provides:: the:' delivery: <in:e'ormat'ion :, 
on residential sub'scribers on a:; daily,"basis ' to: 'Product', Development: 
corporation (POC) , which is the delivery and distribution:vendor.)of 
PBO .• +::. " ')'" I I " I);" 1,'.4" 'I, ,';' ; "-,," ,:'~,,):;T::. :: ,)II"::~~"', ~ " ... , 

54~ >,Defendant aoes, not, provide standard' 'Industrial":>;':;: ',,"'J,::' "( 

Classiticat'i'on' (SIC),- codes to: PBO, ,but instead- 'develops': tbexn,··,::e'roxn;; ,,;, 
the CLHs defendant obtains:: ,from· ,bus,iness .... , s\lbscribers:;':) ~. PBo·: paYS:':,:j;"", 
defendant;; under·'a",ltransfer"prici:ng agreement' tor:'obtaining:ithc': .. ,',';" 
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initial.CUi.·~: On·ly·, the. yellow.: pages :CLH'that_,is,:provided:~at the;"",' 
ini.tial,;, customer ,: contact: w.i tn, defendant' s. service_~ representati ve'~',is 
sold to PSD. PED personnel then, ,personal,ly',contactr: each:,}:)usines5~;:~' 
to determine·· whether, a -di,fferent CLK .. ' ,is: desired-; f,or': ther-: yellow 
pages. PBD.'s'CLHs a-re' its proprietary'·information:which.~:cannot-;~e .. ; 
sold by defendant.. Defendant uses its --CLlis- -to, develop·,tits~SIC'· ~")','-: 

cod~s., which, defcmdant ,USf!)S intornally,tor markC!tin9r'purpolS~~.' . ,' .. ,' 
,55. Defendant also does'; not, provide to: PBD-' the.:identity:,: and" ,: 

location .. of bus.inesses, .. under common ,ownership or., control:.,-', :.:' Only:.: the 
billing aceount, te·lephone. nwn.))er, : which is provided,.to-: P.aD',for.~: • 

billing .. purposes" i'5 given'.: . NO'"otberinformation:- is-:provided. to"·.-; 
link accounts unaer common ownership. The billing account',nUl'llber' 
does id.entify· accounts that have'a .. common· bill;,_,J:)ut-: PBO;: does __ not 
use new connect information for:" d.irectory preparation,._'" Instead,. ',: 
PBD uses listed._ name-," ad.dress.,'telephone num:ber-,;':and.:_the"' 
defendant~s.,ass-i9'ned. CLH anci,calls 00": the-' customer~~to_. verifY',al-l::,': 
the information,.. _ , . r-'" ". (,'::" ': .. :;'- .. '~::-'; " '_ , 

,'f'", S&.;·Service- and. ,equipment ,information,. s.uch" as, custom· I eal ,1 ing 
fea tures,· call ing: . plans,' trunking, .. Centrex:. versus--: PBX,. 'What:~· ot~ice-:-, 

location: is, to, . install, .wha t :nuxnbers,-, :who-.·the-- instal,ler::. shouJ.d.~;,': ' " 
contact-, and how' de fondant .. '. physic:a,lrly·;,prog·rams' automatic'-:number,· 
ass iqnment are" not furnished:, -PBD. ,,' .... : ., ~' " '. ." ... ':,'.:" < " .. ,._ 

57. The';' yellow· pages customerrece·ivesone,. b-il:l ,trom:-'Doth; .. ·; 
defendant and PBD. Credit information, inc:lud.ing billi%lgt.'account'x-.;. 
telephone- :,n~er,· ,is properly. made; ,availablo ,to". ,PBD· by c1ctenclant as 
a result. of". defendant. performing.-, b-illing' and: collect-ion·; serviees:·~. -
for PBD._ This is perrn·itted. by the terms of· "the' ,credit. 'I'ari~.t_.' 
exceptions..,- . .," .... ; ... ,-: 'f',!" ','" "'. • I'-'J;'~: :-::..; .... . ;;,':f';i.,·:;-/:' 

sa. Credit information is not used by PBD to produce whito:~or 
yellow pages, directories.:,~' ,It; is only:, av.a'ilable _to:,a.·~lixn-ited:.,_: 
cus.tomer, service ,group', of· PBD.,and.. ·is. notavailable:~to.-. PBO:'-:s_: ye·llow-, 
pages,: sales. force •. ,Billing ,name .and ad.dress-. are avai:lableto._'·a "!:: 

small"gro~p, of,. employees- in"PBD's:,customer, se·rvi~e,;depar:t:.ment~;so,: -,::, 

- -lO~'; - .. 
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they,oan deal:, with" oustomer· inquiries. ,.:··CUstomer~, ,do~:routinel'Y; call 
PBO' to' obtain information. Al though. ,'gefengant, wil:l,,: take.! inquiri~S:= 
from PBD's oustomers about their bills, if the customerS:: have.~,'other 
quostions,',:thoy 'are. handed ott 'to' PBD.:' ,,: , ":,": ';<::., 

59'.,,' The, credit: infor:rnation~ is',used":by PBD tohAndle.l;billing' ' 
and colleotion account: inquiries. 'from. its,customers: .. :':PBD'; workS "the 
colleotion. 'aspect, of'its, aelinquent accounts turned) over:. by.:" ;', . ,.;,', 

detondant. ' .' Th~intorrnation:, is not 'u&ed tor sales ,-regeneration ·,or" 
testinq' the ' customer's: creditworthiness ,to- obtain 'class:i!ied c; 

advertising ... 'Instead;, ,PBD norxnally runs its. credit checks through 
TRW rather'than usinq' defendant's credit infonnation. to::check· out, 
new: d.ir~ctory, aavCl:rtis~r$.~I' Thus" PBD rccoives no· ad.vantago 'trom' 
the availal::>ility of"the",:information_" ":;"' .:::')::,.... . :':',',' 

60'.' . The' information' whioh is essential 'to ,pub1:ication: ot, " 
yellow.: pages is information 'whioh any: publisher"can: getthrouqh ", 
routine 'sales, oontact.. 'When PBO- does:its...',annual"yellow ,pages"SJale& 
oanvassinc; ;. ,it contacts' every cus.tomer /- whether it . has adverti sect " 
in the:yellow: pages or, not_ :,:, ','<":"-" ,', 

·6l .. ,Much of'the subscriber information available ·to PBD'is 
completely irrelevant to a) competing, ,directory' publisher.. "rho:' top 
three publishers, in California.i: ,including ,Transwestern.i:' have .. : used' ." 
defendant's>white,pages listin9s,to identity,direotorysales.': 
prospects and' to produce directorios..: ,: Complainants;,.did"not. " 
demonstrate they cannot a.lso'teas.i:bly:do, ,so .. " " 

I "' j. I'. 

62 .. :' Complainants.: have: not made full use of theintorxnation. 
available to them. Donnelley only has received, residentia.l'; :', 
listings:, :from.: defendant/:s: alphabetical" 'residence directories,'; ·and 
did not use' these in· publishing its yel'low pages ,directories;.':. 'At' , 
the time of' the hearing', DonnelJ;ey had yet to plaee"an: order: for':' 
the ma9netie tape' proauet ,that, defendant had offered';'under,the 
revised Reproduotion Rights Tariff. ' '. " , 

63 .. ' ' Donnelley.' Directory' did not: ,get any information from 
de·fend'ant ,for years, in"order'to: ,produce'·' its yelJ:ow; .pageS:: Instead, 

-l04, - ' 
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the,; informa.tion :was' gathered by, its'sales . force.;, as:best"it could.,":: 
Donnelley: used. mostly~p1.lblished:'products that' are:, ~"in ,the:=15treet".:~ 
as' public-: information •. ' '" '",,1' :", ,(j:::'", " ' 

64. Donnelley closes its,d"irectory sales.: a):)out;"12--: weeks.:::,· ',':'";1 

before', publication; but could update information, durinq;;that:~ap 
period .... Donnelley does;'tel~l its" customers'to:,notifyit:,'i~'.ithe,~, 
customers mako changes in' ,their paD yellow pago&' listing .,: I:, .... , " 
Donnelley could call on all businesses discloseel' :inwhite. pa9'es' 
listings, although,this would increase' its operating ,expenses •. , 

".,65 • The, Reproduction Rights: Tariff updates, disclosed: a, change 
had. been made in, a, listing.,' ,The add"record ·usuallyshowed';,new', ',:' 
connects, the, delete reference' usually: showed, disconneets; :and, the' 
change record normally recorded, ,zipoode changes • .: Although;: no' 

reason' is indicated for, the, change ,most, .. data 'processorS';' for; 
independent publishers' are : able',. by creating· ,loqic,totMe: the 
in:l!,ormationanc1 devolop: computer programs.: to analy~G!' it and .;' . 
identify, the nature of the .. : ohanqe .. , ~'complainants, failed to': show, why 
such an approach is not feasible for their. direetories."and',uses.. ' 

66·~' No dollar, £iqures'werc", produced, ,to" support .the'.:' allegea 
negativo impact on, Donnelley of tho ,alleged : lack ,'of ,competitive',''' ',' 
opportunities. Complainants have not ,proven. competitive;, ,: '~',!'" I 

disadvantage to' them due to . the lack ·ot ' subsoriber.' information., , 
67.. ' PBO does not ,use" ' information·' ava i lab 1 e-, ,to;.i t: .to .compete' 

with complainants. complainants. dia not, prove' .a.:competitive:::-::-: r ", 

advantage' ,to' PBD', based on more availability ot the:, ,irdormation due 
to internal: computer linkages,. ' " ',.;' ': ~- " ',,', 

6S.Theantiqu.atedeomputersystem,whieh.supports>PBl>is,not 
fl'exible enough; to also, support the varying:. needs ·of I,all;;, ".' ,,: Y: ;>. ~,l . 
independent pub 1 ishers .. ,The :ciata..', content: providec:l'~ to'·: :PB~" in: this ',' .:. 
structura'l, ,format has' been relative'ly ,the same-. -tor ,;the :last: ,20,:: .. ' I:; 

years. 
:69":­

program;~ 

The,outmodec1, technoloc;y :is extreme'ly.: dit,tioult~: to.: 
Only,,'l%- .o,f defendant':s:, current,proqrammers:, lalow :autocode:) 
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programming' ~ :and ,only '.4' handful:' are,:, even; conversai\.t w.ith,.:autocociinC1' 
'in~ the·,rsimul-ation,.:1Ilocle:.:in: order) to, ,work,;:the:,necessary' e)C'traction;';:., 
loqie; to .. modify ,the "system.. , , ',: ,:, '."~ ;' ... '_' ':',.:', ;~' :;,;~, ~),:- ' . d' 

"'" :~70. "'l'oaccomxnodate the :.'needs.',of."all--:'independent ·:directory. ,::." 
publishers,~:-defendant 'emphasized,,, development , .of,:.aru.interna:l .:'. ',',';:' 
computer system which utilizes relational!,' d.a.ta'·~ase'technology and., 
current,proqranuning capability.; in, .order.~to' :further. :process listing 
infor:mation',,:instead.,of modifying the' older 'computer system.:: 

71. Independent p~lishers\ often ,scope their d·irectories.,.' 

d.i!!orently, than tho&e ot telophone, companios,. toX',' seloctod, 
conununities and,marketsbased'ontheir, o'W'li,inclependent';market 
analysis. Defendant'snewercompu,ter'sys.tem,acco:mxnodates"thiS: 
difference, and· contains floxi:ble seleetionc""pabiLitiesfor ... ·; .. ,',"; 
selected g'eoqraphiccommunities: not conforming to'the.'way<de.fendant 
extracts its:, 'telephone' books' .. ,'. . " -,." .. , , . 

,'c':,"2'. :Independent,p~li:shers:do; mot print 'directories ·on. the,,' ,," 
same schedule',',utilized by·,'detendant. Therefore" '·flexibiJ;ity'.hadto­
be- deve'loped' .to : aocommodate ,requests', of, different ,publishers:'" 
throughout .. th~ ,yoar toobtain'timoly, and· : accurate.> listing":' .. ~ 

information rather than tying the p\Wlishers: to: thal.timinq .. and' , 
limitations;,o·f the existing.,CRIS: .white:·paqes~ ... 

,'. :7-3'_ .. Based, on Rule 35-- restrictions,. a" business.; "decision: waS: 
made " in conj'unction. with marketing, . data:,.: not· to .moclify: the . , 
Reproduction:"RiC]hts Tariff to give; publishers a1"l PBD~.received.;::· 

Defendant· decided . to develop' the product demanded,:: :which Mas~ a.:, 
smaller.::subset' of information,.:, available. on either"a,; ,weekly or,;. ,'., . 
biweekly ':basis., '. ,.,"'. ,;"0:' .,: '-: .. ;.:'J,-::~'~'::',,), ',''':. I,; 

-74 .... ': Offoring, ':bus.iness', anclresiclencc' l'istingSJ'separately .:', .: '.',' ;, 
required ·a· ,new:,systeltl~·.because ,'the Reproduction:. 'Rights: ·'l'ari~f.: ,is; ,a·-:-: 
reprint ,of defendant':s: Directory :Assistance Syst~ ':(DASJ,.'::',.,(DAS~'does 
not'indicate whether.'a,.listing'is,.})usiness".or ,:residentia:l'~ ,Only",.>: 
the" internal, .integrated system,'to :which PBD 'and~;defendant, were ::r.> .. : 

linked : marked :. 1 istinC]s: R ' (residential},.: ,'B' (,business ):"J,:or,;I.G ;,':' ".'> .. ~ ~,:.'~; 

- ·106,;- . 
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(qoVQ:rnmontal), .,' This:' s.ystem:,·lhowever:,ualso I eont~:ined; ,the')';- ::;;"; ~,~: ",r","", :' 

eonfidentia,l· Rule: 35' ·information .. ::; Under. CRIS:,;.~(.intormat'i:on::;need~ not 
be screened out of the computer system be'fore'beinq provid.ed; to· ".', ,: 
PSD •. ' . However ,.:'for indepenc1~nt. ,.publishers..,defendant: must :further 
proeoG& 'ORIS, ·information. to;,elimina.tc .whatit.iopreventoc1: 'froxn~" ;. 
publishinqbythe :Credit 'I'arif.f~.- ,' .. ' . "::': ,: ;'.: : .. ," :'!: ::': .. :-.~\ 

7.s.. Comp'lainants': request: was. the first request defendant~'had 
hac1 for 'other than.. printed direetories, •. )'I'he second·d.emand :oceurred 
almost· one' yoar· after: complainant£ ~ 'ft: .. :: . , ·.r·"," :.;' . 

76_' Since c1~enda.nt·:had':'noproduct; available ,to'ltlatch;'-' .":. 
complainants "" "specif ications ,:; . it . conducted ' market· researeh:and.' ,., 
developed a· business case;..' ,Then.',;~':"func1in9', .. 'and approval to qo~.··:, ' 

!orwarCl was obtainoCl,. $0 ,a' product could, be C1ovolop.,c.\.; '. ", A, propoAal' 
and advice' ,letter were . then 'prepared. . :Oefenciant developed :the 'M: ," 

and P and the billing and technical capability' to provide:. it:.: The' 

revisions ·to ,the "Reproduction. 'Rights: Tariff'were· filed':and approved 
by this. Commission,. rcsultinq in: tho March 28,: ·1988;",chan90s'~:.,' ".:,,,' 

77' .• ' We. :find the' development' of the ,new :tariffs:. :and. i'eomputer:' 
data bases . a ,reasonable . and" pruc1ent response to 'complainants''',',; '::"~ .. : .• 
demands, for, . .information •. <' " "',.': .'~ ;':0.::: .. :">.' 

78. Oonnelley publishes, 18' ',directories in five southern,; , 
California . counties .. , :Oonnelleyoirectory, an affiliated: company, 
acts as both,. an independent, pubJ:isher' and :agent for:'reqional. phone' 
companies' outside Cal ifornia: .. '.' WhenOonnelley, Direetory':'acts, 'as, 'an . 
agent, of, ,areqionalphone, company: outside: ·california:, to Ipu.bl:ish.· a'·'; 
yellow, pages, directory, those other companies' give, it"'access~ to: ... "" 
service order information of business name, address, other': 
location,. . telephone"nuxnl::>er ,-: .heading or, class,i'fieation". can-be­
reached n\l1\\ber,. ,other' associAted:. phone· nwnbers" credit ·,stlltus·"and: 
other. ,speeial',.'.information' , c1ependent' on the.account',s, stlltus..::'·': -. ': ... 

,However, no· other ,competitors ,receive·such. data. ,'Compla:inants. do;:', 
not act,' as, defendant's ,aqentand 'need,tbe information for"'internal: 

business purposes •. ·· 'Such internal" bus.iness,uses: arc' .. ,the . :.basis,upon: 

-,107: _., 
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which "the-, 'Be'l'lCompanY"anc1;,other, ,Credit '.'X'arit! "exemptions rest. 
Defendant: .. properly',refusec1.the,.in'formation· on': this. basis:.,.:. :.,;,.i .... , 

79~,,' When·'.imposing':(the·.-credit.:'X'ariff,..: the ',Commission,required 
the: establishment:. :of un·iform: .rules. on,·unlisted :telephone -nUlllbers,; ", 
correspond.ing nAmcs ,anc1adclrolJsos and: ·reloase of· subscriber: credit, 
in'forrnation, and calling, records" "because- ,the' lack of:uniformity·i.~' 
and detail in, telephone- company .tariff ,rules led' to· public-, .. ' ,:" .',:., 
misconception and dissatis£action.·concerninq the degree:o£.; privacy/ 
accordcd, this subscriber information. ,"i , " ,.'" 'I .' '. 

80. Onder the terms of the Credit. ,'l'ariff,:.a :Bell Company' and' 
Bell Operating Company can have access to credit information 'and·- :.~ 

calling- records for internal, -:business purposes,.;; '. _', ': .~. 

, . 81 •. ' When the: exoeption.to ,the·· Croc:li t ' Tariff ',S,' non-release' , 
provisions ,to add a Bell operatinq :Company' was adopted~ :there':w.as: 
no discussion of any need to remove the term·'~:aell·'Company:" 'due to 
the; insertion of. the new term . ,"Bell Operating'.~ ,Company."", The: 
Commission clearly had,the' entire language:' of ,the·:mnended ,.I ," 

Section E (1) before it~ and>coulcl have'. removed: thereterenee, to· Bell 
Company had. it been' deemed -superfluous., However,:" the::term Bell 
Company· was. retained. "PBD·" as it operates,' 'presently,;, , is::aBell'," 
Company Gubjoct to:, the exception. '," " " ,'.;, 

:82'. ,Defendant has done"all, it, could ,properly. do ·.under. :this 
cownission"s: present requlatoryconstraints' in order toaccommoClate 
complainants' suJ:,scriber information requests.. . ," ': ,~; ~::;, ::;,,':) 

a~. :When t&riffs.,clo: ,exist tor, information.) t,urni£hed to PBO, 
PBO ,does pay the tariffed. price'. Nontari!!ed .subscriber' : .,-' 
information used by PBD ispaid,!or under·trans!er pricing, 
aqreements. 'consistent; .with : this: commission.' 5.: policies.!:,;', :. '. 

:-, I 

, . 
. ,'I' "If" 

" ~ •• I • 
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84.: When' the', crodit,',Tarif·t ·,was."prornu'lqatea:f~"prior>'to:)·tho'''' .~" 

br~ak up o·! . the.' Bell;' system.,~' ;no: ',eompeti.tive·' :usage~of "sUl;)scril:>er>· .. ," 
information was lnade by: indepenc:1ent:cti"rectory· pUbl'ishers'; nor"did 
eleetronic or-· taking :yellow: :pages.:"applications exist.;,::: ;~"Because> of':: 

eomplainants:" ... increasinq,·d'emands., on·defendant·.and':';defendant:f's:: ·'·:;.I'~.' 

constraints ,due to, its ·tariffs."as' approved: l:>y:.this.- Commission:;' the·: 
commission opened the Lis.t'OII. : Its."purpose' ·is'. to; determine: " 
whether ehanges' in the 'competitive.,marketplace.,.: .with, aJ:tered:", ,;:;. 
demands on usc of information'i' ,necessitate reviG·ions:: in: rthi:s;··,; 
commission.rs present poJ.:ieie&. ",' ,', • ! .J .", •• " t. Ib' ", 

Con£lvsions of kw', .'.- ':,;::: "'", :. -',r" 

1. Complainants"clict: :not . carry their: burden:' of' .proof': that the 
differences which' existed~ .between Donnolley 'and.> paD" $: 'access.: to 
information had: 'a.' ,real ',and~ ;substantia.l~· 'adverse': impact on ,their /,:. '.-
abil'ity\tow,compete,'!air:ty.: ·,· ... 1>: ,". :J.; ,". ' .. ~-,' ",'I~~: :";~~.::J .. ,.~~'~ 

2. " Mere':availabiJ.:ity of: defendant':s subscril:>er ,intormation;'~' 
to PBO, due- ,to the ' computer, :linka9'es:,,; .wi thout:·i ts: use'isnot .' 
sufficient'to find defendant acted .improperly~.. ,,'. 

3. 'Complainants ·have not .. demonstrated: 'why: they· cannot' ." 
feasibly use, data: ,proqramming' . logiC:, to' oxtract, the 'information 
c:1emanded from what is presently availal:>le):tothem.' .'.'". ": ':'. 

.. " . ..: 

4.' tJ'nd.er the terms of . Rule 3·5; ,tariffs., a Be1:J.;- 'Company.': may 

have ,access ,to credit' information.-and: .calling.: records:: not",:ravail'able 
to outsic:1e parties. ",. """ "d', ',; •• ':; \ ,-;-":':: ... 1; :',':"-;' 

, ',., ", 5;.:;Legal:'·process:shalJ:~ not.' be: 'required: where: cred·it .'.' 
information: is furnished .to: ,other company ,emp1oyees.·:for/ business.: 
purposes or: :uponthe ::request'.::of . other, Bell,. companies. ,in other',"'::·'>,.:. 
states or independent' tel'ephonel ,: companies : ,within.: :Cal:ifornia,">' for.''the 

same purpose. 
,6. The constitutional right to privacy exists where there is 

a reasonable expectation that certain personal information would 
remain confidential and used only for business purposes ot the 
entity retaining the records.. Toll records and credit information 

- -109- ... 
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fall within 'theipurv i'ewof such/'.personal', in!ormation:: (enti:tl:ect: ,to,<-: 
constitutional··.privacy· protection..;,:' ;·r~;., '." ..<,: .• ;':1""'.' ,. ~'::,'.''::'';/~:0·) 

7 • One's name anel aelc1ress,,;. as·'. 'the 'subscribe%'" :to;: an, "Unl.:istec1: 

telephone., is also informa.tion ; ,which , on'e: may.'lG9';i,timat~Iy seek to 
keep private.:, ''''''. ' 

''I .,1 ,. • _,' • , .. ".~ I", 
, .. ,' .~ 

" 's:.:, All telephone companies were 'ordered, to 'adopt~ ·the./tari'ff"~ 
rules on credi trinformation, that: 'commission: 'itsoJ;,:t .. set torthi :in:' -:., 
Appenc1ices ,'A; and B to'; :0.92:8'60'.-'-:.: . .' .. ~:_,:.,.:"I ': ,-: .:' 'I':' ,:;"c:',: :::-:',,: -. 

9. These rulcs::were declared":j,ust'ancl reasonable: Jby:'the~'·/':.':, 
Commission~" Any'future rules" or: practices: 'of~ tetcphone: compan1'es.:':: 

differinq from the Commission mandated rules were :·deelared'tto:.'be',' : 
unjust anel·'. unreasonable. 

10: •. ~ Defendant's' creciit:. Tariff':c:1oes: not devia.te.-from.;:the:' '. 
commission mandated rule£."' and: ·is;·\therofor~ presQntly,(ju$t~·;.and", .'. 
reasonab,le.· ',. "".: ', .... , '", ,," ... .'.~:;.'. "',:,:-. ·'-:'l' 

1,1 ~ • ,-'Oef enaant' S ,. adherence· ·to,: ·the' Cred-it Tariff:':S:;:'provisions" -" 
was:'both'.:jus.tif'ied . and:' required,.:bt ·law.;-:'; ", , .. ":,, :.'-:.',';"y;,r ',:::'-.:: '::;. 

" . 12.", 'Th~ Crcd'it, . Tariff· "declarer; 'that: "1\.: customer/s 'c:rC)d'it::' 
inf ormation·.~ . is" tb.einforma tion ·contained;: ':in· the·~ "customert:s util:i ty' 
account:'recorel" includin9~ but~'not limited:' to,:-' ,·accountestablished.'~ 
date, :"can-be-reached"~'number, name' of :empJ:oyer~, employer:"~ ' ..... ':" :':,;, -
adelress., customer's socia:l;' security, ,ana:jor 'driver"s: 'license: nu.ml:>er:, 
billin9·' name,' 'location of: previous>service,~'1'- Such) information:: '. , 
cannot be releaseel. to:' ,the genera:l-,publ,ic':~'-" .: ,": , .. ::',;.: .. : .... :;': " ';,.' 

. 'i1,3·.·The excepti,ons.to'non-release:are:'I'"(1)' ':;'The',,:'procedure 
set forth above does-} not apply where··the:requester:;iS")'a~. coll~ction 
agency workinq for the' uti,lity' on 'the: custome%"'s:. account: 'or:' is.:, an~ ':~ 
inelependent'.:. telephone . company~; other' ·common:;· carrier/-interexchanqe:), 
carrier';, . Bell' ' Operating.: company ;..: or:Bell:":Company;.:,,:, .. 'The'~ 'intent" ",; 
behinelthe exception: is ,'for . 'internal'; b\lsiness:"uses-~r.; '''j ,'".i)'; . .• :: .... :':",'.' 

14.. Tariffs"should be, given..;'a.:::-'fair.'and;, reasonable,: .:;,J;:':" " ", "':~ 

construction .. , and. not: a 'strainec:1 or-',unnatural . one,;, , :. tAll',·of:: ,the: ~', '::, ';, ': 
pertinent provisions of a tariff should be eonsielered toqether·.:.':'!Ir! 
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the) :lang-uaq.e-' .. of>a .. tariff·.is .. ,unambiguous,there 'xs.:'no'room; !'for,; ..... 
construction ana the provision must> be:-'applied .in:.·aecorciance~with:·::, 
the: ·li:t:,era·l. meaning: 'of ,the ·woras. used.' ",,:., .. ,,;, ;:;' '!;""; 

, .150.. The·: Credit Tariff's' Section"a:(l.),. aef,inition of ereciit,:, ': 
information refers to a "customer"', a term not modified..by/the·-, '.' 
adject·ive·,~'resiaential", ,:Noris"the' Commission's: term Hsubseriber" 
so l'IIodif:i:ec:h .,A· customer:,or':subscriber.'Inay be·,,-of;.any:elass ::' . 
entertained by the telephone utili ty--res'idential, business-,. or ,"( 
90ve:rl'l.mental. ,:.'l'he',plain·'meanin9.I'o£ thislanCJua9'c,- ,is that 

sec:t:,ion·;·a:(-l),is .. applicable-, "to , :ul':: customers or.: su):)scribers', ' ',- :', 
incl:ucling-:.' ,busi-ness .•.. , .' ..,. :,. j~ , ,', ' :'!.'.I .,.;:' ;'", ,-,:.' '\:: ,~' .•. ' -, , 

16. References to customers' social security 'and:-.clri:vers:~.)' 
license·: n\UrlJ::)ers . do,. notna-rroW': ,the': Credit 'I'arif,f's(; app-l·ica.tion: to 
only natural,.: personswhoa-re·res-iQ.enti~l', sUl:>seribers·.·' .. ~! '') ~ :.:, ,::: ,.J 

17. The definition of credit information defines a.customer's 
creait information~ as "the:'~in!ormation, containee1:" in. 'the' ,customer's 
utility account recore1." The. ,follow.ing: re'ference~~ to~the·.;types-~of ' .. 
information which:. may, be' found ,in, .the ,utility 'account record:are 
pJ:ecedea ~y, the- woras "including,;butnot':,limitee1 to .. ":: This.::word.ing 
contel'llp-lates that 'other, typesi.;of: information exist: inc a.") customer': or 
subscriber's. utility account 'recore1. ,SUCh, information· can.; include,::, 
bu&inC!llls ' sW:>QCriDOr . 'in'formation,' including:' ~orvice"; address and, '" , 
e1ist:r:ibution', information .• ·' The,.credit:Tariff does,.applY''''.to, the, . 
business subscriber information sought, by complainants.,,· .-.. '., 

" ,.' .18- .,-' PO. ,Coae: S'ection~ 28-91.merely-: ,proscribes. : this Commission's 
conauct. in.' reC]ard- to "any present·: ,or .. future interpretation of'~ the::: 
cree1it:. 'l'arif·f. as it relates".toresid.ential:customers or._:~:,:,',: ;:~_'~;'-::;. 

subscribers •. It does. not,.render,'nugatory .this ,Commission's:.·power: ' 
to retain or -reformulate the tariffs·' .as" ,to., business.:. or: governmental 
subscribers or our ability to: chang-e" the' Crcc:lit'l'arif'!:',in':their:,· 
regare1 should we fina' it warrantee1',a'nd" in accord: ,with, -
constitutional privacy protections·, as in", the pene1ing-;',List;OXX·,. 
proceedings. . ".: .:, <C.I, r , I. . '-"::. • .. ·Y·: <.', :', •• " 

- ·lJ:l' ~ -
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,1.9:.: . 'Oefendant' s· ,:Credi t~'I'ariff' 'refleets:,the~ wording ·ma.ndated~;' 
by this commission and has been properly applied by defendant.:" ,to: 'OJ 

cover, business subs criDer information, .tal'lin9" 'wi thin; its. . \.~ 
t ~.~ '\ r", parame ers:.:',~ "'~ :.. ". ~.; : ,," ", ' .. ' " , 'I!'. 

20. Tariffs duly .pul:>lished: and, tiled with the ·Commis-s·ion,.' 
including rules published therein, have the torce and effect:,o'!"a< " 
statute,: and ;any deviation· therefrom; ,is unlawful;::,andvoicl~ unless 
autborizeclby ,the cownil5lGllon.' ,'OetQnc:lo.nt: intorproted, it.c ·curront:··· 

Credi t Tariff properly and acted lawfully in refusing to· 'deviate: :', . 
from the: terms .of its, Credit 'I'aritf.'" 

2'1.. .By filing: for' revision$~ to the' crec1it~·Ta.riff: ·in~· its.. . ':;,;, 

attompts to satisfy complainants' requests, defendant· has::~ :folloWQd· 
the ,correct course.' For pol'icy.':reasons.,'· decisions' on: such ..... 
modifications should be- made in aful·ly participatory:proeeedinq>so 
that resu'lting rule changes' will , be uniform for all.",:' • '(.I i .~,;"'.'': 0: e 

. 22. The· utility ontcrpris(!' must be viewed:' as: a who·lo~: without 
reg'ard to·. the- separate corporate '. entities. The relationship.:: to '~,.' 

defendant of PBD,. as its direct :subsid·iary " and' the' eons.ideration .. " 
of ' its revenues in; sotting d~fend.ant' s, basic., rat4D~,; , p,lacGIJ ' it: ,in-: a 

special-category' of re9'Ulatory aff·iliate. 'I'he,'fact·that':·", p'arty 
may have more' than ha.lf, his ',business:" notsubjeet ,to<" Commiss;ion:; 
requlation. does: ' not. render" the portion' of· ,his· business· which: is: 
subject to re9'Ulation immune from the Commission.'s·eproper~ :::: ,;, , 
reg'Ulatory. supervision. ' '. . '. .)' 11:: 

23'.. . PU" Code Section 728.2' does-'presently deprive this.: 
Commission" of jurisdiction to actually· regulate:eommereia:l ,.:~, .' .. 
a dvert,isingin yellow: pagQs.: or the classified tQ1Gphone d·ireetoriee 
themselves, but it does not prevent this'"Conunission,; troln·,· . ,-: : ... , ..... 

reeogniz'ing : the- important·; interrelationship- 'between" PBD and· . 
defendant that,. justifies. the ,special treatment.currently.,:a'ttorc1ed'o 
it. Section', ,728.2 also. doer; not:prevent·this Cornmit.;$,ion:;from· ',.: ' : 
reviewing that relationship'in··the :r.,ist,~OII'and.'makin9' deciSions ,'as 
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to~· whether change, is" 'proper:' 'under:: today:' s.." 'curr~t, ~co:mpeti t,ive 
climate., .. ::'.' " .. ,:. '/",,<,', .• ,' ':'.:; "" ./" .:J:.: .. ;.:;:;;~.-.C.;:) :~.:..;:: .•... ; 

24. The fact: that: PBO.is:.not,a'.:Bell 'Operatincr Company,/- as-".-::-: 
that torm is currontly used and understood, does not Qxclude:'it··, 
from qualifying as' a': 'Bell company subj,ect ;to 'the.! tarit·t's ... ' 
exceptions. ./' ,. . . ". 

' .. 2'5... Onder .Commiss.ion: dec:isions··to ' date:r-:PBOr,J as': a .wholly. :owed 
subsid·iary o! d&tcndant,_ iG: :a,ditterent !departm4mt I 'in ·'oncP·:bus:·iness· 
enterpriseM"; ... 1.· _ . :.~.. . •..• " •• ' -;.: '.'. :-.;-;' .. ;.:J".'" 

26·. Defendant has properly' treated·PBD' as.-:-.a "BelJ;~·COmpanyll'~··~­

s\lbj ect; to'·; the. exceptionsJ to' the' nondisclosure requirements. ·of the 
Credit, ·Tariff -. .. ". . '. , -'! .• ' .:,: :.-; .... . .• ' . • , 

27. :I,t·; is necessary to lIIake, an::·oraerlY·'investiga..tion:."into 'the 
pub-lic/,perception -regarding the nature of· ·defendant/;ss~scriber·:-·,·'··· 
information ana. its possible' ,uses: ana to : ensure its:::: unif¢rm:.~· 
treatm4!nt -wi,th the. knowloage; of.' tho-· subscribing' publ'ie.·!·PTh~'. net!d 

for sucb SAfeguards is . why. defendant's". A. 8'9'-07-03·0 i: ·to·modify·:, its: 
Credi.:e Tarif·f, and, estaDlisb:.a. new. Business Directory'Filetaritt·to 
satisfy comp.lainants'·· aemana,.·was., conso·liaatedwith ·the-;·List OII .. :) 

. 28. ,The: Roproduction. Rights and, List Rantal" Tarit·f£ -prohibit· 
the usages of,., the'. subscriber .. 'infor.mat·ion, envisioned by: .' ,: ... . ..... " 
coxnplainants... Defendant' acted- properly wben denying -complainants:": 
requests on, ,these.bases ... ·.;·;;·~·.';, .. : ... ". . i. ,.: ".,: 'J:::' ::.". '::.,'; 

29.. PU Code Section 453 (a) declares that: ,NNo '. publ'ie. , utility 
shall, as' to rates-,.charges,:,serv,ices,·facili.ties,'or·;· in"any . other 
respect, make· or. grant· any· ,preference or advantage: to any;-:·;; .. ·· .-.­
corporation or: .. person or: suoj ect any corporation. or/person.: to; any:.,;, 
prejudice or::,.disadvanta9'e'~":·, ,;:., ::. " 

30 •. ;!;'A prejudice" ,disadvantage-," or·:unreasonable···ditferencQ<·)'.· ,,~ 
under"'Section;4S3 ean':only be::establ·ishedwhen -comparison is.:.made" , 
between.;, situations .. which: . are comparable.. '. Not all . inequity:: of:, 

treatment':is entitledi,to. redress under;_that.statute·~ .. 7;,t,:; ":.:"".~'.,' .. , ,'," 
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,: 31.,., ,Oiscrimination· by' &,' .puJ:)l;ic: "utility' doec-"not 'mean.,i.l'Derely, 
and literally, unlike treatment accorded by the utility to, those~.'~:·: 
who may wish'to' do, business,·.w.ith i-t'r; bl.lt·:refers ,to.~pazt:Lality: in 
the treatment of ;:thosein .. :like: .circumstances seeking 'a:: eJ:ass:: of: ," "': 
service offered: to the,' public in.'general.' , With; respec::t',:to.a: .':' "~,: 

utility's offer to serve the" generalpu:blic or,'&,:l"imitc'd: portion' 
thereof,. , ,as, :evidenced . by . its. schedules. of ra.tes: and:.:rules;" ,-the:..: ~. 

offer is made, to· the extent of the utility's ~ility to· .provide·· : 
the :serv-ice,.to serve' impartially 'any member· ,of 'the p\Wl'ic .who may 
qualify under the: rules anc),: is: will-ing to pay;the:'rates.·: .The:d.uty· 
,to- serve impartially is/correlatiye'wi th. the·righ.t, ::to. demand' :ancl". 
receive the service applied for. .;, . ., 

.. , .. ;' 3'2~.: :',PSD',' anci"co:rnplainants 'are: not: customers>"of, ,the;~.same: 'class 
nor· are ' they::in ,like' ,circums.tances . .,:·, " 

,3:3.' "'-Differences, in.:;operatinq'·condit'ions::' may('j.ustify/ ,.;.' . ''',::; ,>; 

substantial, differences."in ,rateS:,:so :tha.tno· violation:: ·o,f " .', . 
Section;' 4S3;'occ::urs.·: . ., "<'';>'' .. ':; '.: :": .. ~ J •• , •. 

: 34'. ,For preference~ :or' prejudice to· 'be, unl:aw.f',u-J:)~under:.:seetion·.' 
453, the prefercncc"or 'prejudice/::mustl be' unjustor-undue~· To bCl'" 
undue, the preference or .prejudicemust"beshown: ;,to: .be ',a-~ source of 
advantage to the, ,parties-"or traffic 'al,leqedlyfavoredj and a.';, 

c:1etriment·· to:,;the;·:·other"'parties. 1 or· traff.ic .. ',"'", ': ,'0" '" • ,.::.,,' i.I ," ,:)~-I." "". ; .. : ;':"j.', ' 

3-50. The, discr'imination must ',·a.lso, bathe proximate ,cause~ ot 
the~"injlury-.·"whieh is: the:~lsource' :0£. complaint .. L • '.~'~'<\~/"~<~ ~ .. ~' ','~'~:." .',' 

36.. The disparity o,f· ,treatment between PBD': ::anc:lcoxnpJ:ainant is 
not ~ undue' preference ,~. disadvantaqe·,. ... ordiscrimination'N:Lola.tive of 
Section 453 :because PBDand .compJ.;ainants 'arc' not:.in..a,'comparative;:.: 
situation.. ' "PSD' is 'not: in., like"eircUll1Stances: with.complainants 
under tbe. present state:'of the,.law. .and' this:· Commission's policies...:: 

37.:': Becausetbe ,entire: system.. is. 'driven. ·froxn-:,the , ,bilLinq _. 
account' telephone nUmber:' which,., .forInSJ'the 'essential:: -J;ink in,·:tha.· ,; .:: :" 
computer;' ,systems., ,this :d·:i::fferenc::e·' in.. . operating'I' concli;.tions: presently 

.... ;:.. •• 1 
.:' ... , '" .". (,' ~; ::','~ ~~. t 1('''' . I ,..... , + I -, .' , .,', ' ~.'. 



C.88-06-031 ALJ/ANN/rmn 

j ust·ifies. : the 'speeial' su}:)set· .of; computer.:· teed :-intormation qoinq to 
PBO .• ::;<_':' ;:\:, ,:,.,.,.('.:' ""~'~: ',II:: ..... , .... ~~,< .. .'.<,.".\ :J'\·:'.j<~':'.I"" ·.~;",:, ... r;u "·'." .. L; .. :· .. ;~::::':';~_. ~r:'"J~, 

3.8~ .... ·Oe!cndantcorrectly: interpreted- its';Crodit:·!I'arit·t ,to:: (:.',' 
prevent:the, release.'of .much.of::the ·intormationrequestec1:: rby·".,': ~.: 

complainants '.which. we. have. founa·can properly,:be 'qiven::PBD~ ,It:·:·.·. 

also· .properlyrefusecl,·to :release, .inforxnationrfor ,uses.'·not .presently 
permitted by.its.taritts •. This, 'also .ju&tities·· thc':dl:sparatc: ';" .. ' ":.:.~ 

" :': ., .... 

3"9,. . .. Since PBO does, not·· make .1lse. of, :the crecli t (information to·: 
p.roduce::its.yellow:":pages· or to,qua.J;.ify the advertisers~/.o.but 'instead 
uses· TRW:,< .an out~ide credit: aCJcney:·,,::·it. 'is . not a~ source .iO!:: advantaqe 
to PBD. . ' . .'<"':. '<1 .. :. "/.::.,;: '}~;":;' .• '/; ':<)'.''::. 

.' :40.:·:::.Complainants·have: not' carried ,their 'burden'. o!:'proof: that 
the alleged discrimination is the: proximate cause:, of. their.' a;J;leged~. 
competitive: .inj.ury.'. Compla:inants' coul:d· have: used' data~'processing 
and sales c:alls .. to, obtainmuc:h .of theintormation: ·they.) need' .to: :.:: ... • 
proauce their directories. The fact that it may.be..::easi.er;· to)··"~,··· 
obtain·.the'.i-nformation: direct from.· ·de£endant:.does::not -rise to: the 
levclo·f an,.illegal competit.iveadvantage.toPBO·,;,: ;'-.': .' ,J ': 

4·1.. No vio'lation ot"PU'·;Code,§ .. 453··has,·occurred'.\ ", ',;:: 
42.. PU. Code-,·.§ 451'requires:, that:;:: ·"Every-·publie,·utility: shal·l 

furnish and maintain such. :adequate-,:· efficient,., ·j.Ust,i·,anct reasonal::>J.:e 
service,. .. instrumentalities,.'. equ'ipment,. : and' faeiJ;i1:ies •. ·.;~~as are 
necessary to promote the ;satety-,;: health~,..:'c:omfort,... aneV.convenience:· 
of . its" patrons ,. .. ·employees, ... ana the:.publ·ic-.. " ", .. ", ,', 

'43 ..• Under .§. 45,1,. discrimination: per. se· is.'·not"torbidden:~· only 
undue',or,unreasona~le: discrimination:(isnot al:1owed....::,···j ,:: ..• :. :::' ':':' .. " ;, 

44-... " .In . refusing" to:provide. -complainants··,the:information as: .. 

reques.ted, defendant·has,. followed.'i the'dictates'of .its.:·present ~ ':', .. '~;., 
tariffs~. .The·;Reproduetion·( . Rights -Tariff~ does not pe:cnit·/ use: of 
subscriber, information· for electronic··and talkil'lCJ -ye-J:low; paCJes. ,. '.' .r, 

purposes': as,,·requested.· by:·Oonnellcy.: . .' ,Nor' does, the List;.Rental;·;,· ... . 
Tariff permit the uses envisioned ~y O&B-IR. ~he credit ~arift 
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bars",the"reJ:ease:o'f, ':most, o:~ the .... informat:l.:on requosted,: reven "for 
printo~ directoriGls. ,,';: ,,'~ ,'~ '.~ "'" 

4:5 .;";'I.f,tariffs,are :clear;and' unambiquous;:'d.i'!.ferent .:: '. 
requirements: may not ,:be inserted in . ,the tariffs" even:Jthough-a"",, ,. 
change· might ';seenlJ,'morc 'reasonable' 'ana":equitabl'e.:·:If·"a'~s:ttuation·:'.:: 
arises after' a ta:ri:ft ;ru'l'e ,is;.,tral'llQdthat' 'was. ·not' :deal:t ;.:within 'the 
tariff';:...:a tariff cannot .:be ',conformed. to ,tit the, present " ~': ::'" ,: , 
circUl'llstances. Instead, the tariff rule'must":be applied' as·-it·: 
existed at the time the action· subjeet to the taritt'!occurred.. It 

tor any roaQ,on, to.ritt,Q aro: Obj~ctionabl'Q, then· tnQutilitY'$.'remedy 
is to change the tariff,.: not :::to disregard it ;.> ·If tari!.f, rules are­
unenforceable" it is. no justification: torthei-r violation,' rather 
steps' should.· be taken ,to, remove them' from theitari'ff.: :'.,':, . .' 

46,. ,'In ad.horinq ,to th(!ir publiS\hod :Crodit, Liat Rantal', and-'" 
Reprod.uction Rights Tariffs, while attempting to'utilize'~the,'­
mandated Commission proced.uretochange them to satisfy, 
compla,inants.,'d.efondant'has,:actedproperly. No vioJ:ati'on of,§ 451 

ha$ occurrQd". " 

47.:. We ~Code § 53:2' requires 'that'a"public uti-litY':'adhere tOo' ,. 
the rates and. charges in its applieable schedules on ·fj;.!ef~and'.Iin 
effeet,I:a.t ·,the"tixno' and forbids a utility from extendinCJr:any,form of 
contract" ,;facility, or privi'lego'QxeQpt '$uch a'" 'are :r&gu'l:arly' and, 

uniformly 'extendedito all>'corporations':andpersons.:,' However;;:§ 5-3:2 
permits-the Comrniss:-ion byrul'~ 'or ord.er to e:Jtab1ish such" 
exceptions from the operation of the statute':s prohibiti:ons:asit' 
my cons-ider' j:ust.and::reasonablefor ,)Qach: utility~~' ,,: .~' 

"" 4·8~ .. ", 47'C.F .. R.,Section:3:2';'2'7(c) ".-'requiresthat"assets be' sold' 
or transferred, to,' aftili'ates' from:requlated carriers:at·prices: 
refleetocl in· tariffs, on,' til'e' with a reg'ulatory::eommissionor at-':a' 
prevailing,'pricEl'held, out, to·thc·rgenoralpubl'ic' 'or, it~;there,,'is.no 

taritf or prevailin9' price applicable; at the; .. higher ot--eost·or', " 
fair market, val·ue' .. 
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:,.49.". :rhis.',is·also consistent :with tnis, Comxn'iGsion~;si"poJ;icy'::on: 
transfer pricinq. . .. "'. ~.":'::':-"'~: .,.} :;'0; :", .... : 

so. We ··f,inc:t that, ,unaer, ,the present'state ot .:aefend'ant'.s­
tariffs, ,-it.~acted properly under.§.53'2· by util±zing',.trans£er,-: '0.: .~: 

pricing. aqreGltlont& . f,or, .nontariffcd . "ub!Scri1:>er.i~ormation:.used,:1:>y ". 
PBD as ,requirecl by~ FCC 'requl:ations.' :consistent'with. ·:.this ": .. :." '. :~" , 
Commission's 'policies..-These area permitted,-Commission exception 
to tariffed·,rates and charges .. : ":"';' ,,, " :"" .:. ';;,'.'- '.J 

5-l·.,N.o· violation, of. § 53·2·has occurred,.',' ,::;. '- ... , ". 
52. '-This commission '. is.,'.not l:im.i-ted in the- exerc'ise,· of -,its 

expertise ana· statutory authority .by.-;thesolutions proposed··:by. .. ~ 
litigants.', Any ,request "for' a,ruling not actually required,.'~,to-:, ',' ;": 

resolve Co eont:r:ov~r!lyi5 addressed to the Commission,l.s ,.discrotion. 
When, no necessity for ,such a ruling is presented,: the Commission 
may postpone a determination::until the ,matter has been arquec:i,.Dy '.< 

parties with fully adverse interests •. '.,: '.',', ', . . ·.:::<i :,'t,' .1' ,,'. 

" 53 • In ' orcler for the· Commiss.ionto, consider .al ternate: .. netbods 
of achieving obj ecti ves sought in a complaint proceeding:,.:. ··the,,: 
commission,may designate: proceedings in which. to, consider the, 
relief sought., '. " . ~ .. .,'" . . . 

54., ',.Thepublic int~rcsts, to 1:>e· considered can :.be" econom·ic·, 
soc'ial·" and political and .the ,Commission' must .place the 'important·. 
pU}:)licpolicy in favor of, : tree ' competition ;onthe.,scale:·along:.with 
other rights. ancl interests of"thc"genoral .public in'; ,weighing: ., ", ',, 
ovidencoancl ar9umonts.., ':' " ."';'.":'.:' , ~:.:,~ ;;;,,' .;,>. 

55,. It is not -always . necessary. ,for .Ithe.·:Commission ·:to-.:pass .,' 
upon or resolve ,matters. in·.the . proceedings in: which .they, caxne to 
light, •. Due-proeess':may':require(that partiesaffected~,by:,a ';',-:.-:- .. ~' 
prospective determination be·qiven :·appropriate. notice- of its './' .• 
consideration. 'l'he Commission may desire to develop,·a comp'lete '.: 
record on· :the facts, .disclosed ... ,., , .. , . . . . . ' . ., .. ~ .. ' 

56. In order to establish such a complete record, com]?Or:ting.': 

with due process, we have opened the List OIl and consolidated with 

- .. ·ll7 .. - .. 
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it defendant's application for .. ·the. 'new Business l)irectory File 
Tariff and changes in the Credit Tariff, developed in response to 
complainants' requests· for' subscril:>er, information;.',; :Applieations of 
individual utilities are suffic-ient:reason to, oraer· thQ'; 
commission~s:own.inquiry on,its'own: initia.tiveinora:er·to consider 
the interests of the public and utilities alike. 

57. The Commission has the right and duty to make its own 
investigations of fact, to initiate its own proceedings and in a 
large measure to control the scope and method of its inquiries. 
Hence I unless'~ the· Public '. utili ties Cod.e requires the Commission to 
proceed in·a:certain .. way, the only limitation upon its procedural 

.', ,."., .. -', ." 
powers is its "duty' to'. provide a fair hearing to, any party whose 
constitutional rights~may be affected by a proposed order .. 

58. The issues raised in the offers of proof are important 
ones~ however, these issues are bein9 raisea in th~ List OII and 
consolidated proeeedin9s. That is the proper forum for their 
consider'atiorl:~ " The . offers :of proof shall not be considered in this 
complaint· case: ". '. ,,:,.,~.\:,./ 

~" . .... 
• ,'< I ' • ' " ,. I ... ~.:.: Ie ". ~, 

'. ... 
'" " ;.. ~ '. """ " , 

,<I' ." •• 
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'.,!,: 

IT. IS ORDERED': that the: complaint . i~' deni0d"~ , .... 1·: .;-: . :., .. ' ... 

This order' i'5 effective- ': today., " . ~- ;., .:. ' .. 

, .. .' . ~.' ",,, ", .. ;:"!I 

. " ,' . 
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