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and BJS&LJSH&L for Draeger’
Supermarkets,- Inc., ' complainant.'”'~ % e

;. Attorney.at.law, .for, Pacrﬂmc_;p
Gas and Electrzo Company, defendant.‘,nn
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' j on September 15,‘1989 Draeger ] Supermarkets, Inc. S

(complaznant) flled th;s compla;nt agalnst Pac;fxc Gas and Eleotr;c
Company (detendant) COmplalnant operates two grocery stores‘

served’ by ‘defendant’s A=10 electr;c Tariff SChodule. one store is E

in Los Altos and the other is in Menlo Park. T o
v The complaxnt asserts that derendant knew as early as

Fobruary 1988 that mest, if not all, grocery ‘market’ aocounts

would experlencc lower eloctrzc bills if placod én the' A-ll Tari:t

Schedule.? However, defendant“fa;led to notzty complaxnant or

‘A e

1 Based on defendant’s draft “Grocery Market Segment Study”
dated February 1988.

2 Rates under the A-1l Tariff Schedule are based on the time
that energy is actually used. Energy ‘¢osts’ the most diring-the”"
peak perxods between 12 00 noon- and oo p m.h Reduced. energy costs
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the“Arlllrarirf*Schedule and-energy-cost savings, pursuant Lo
defendant’s Rule 12. -y . )

Complainant believes that it would have saved $24 896 1n‘
energy ¢ost, or $11,984 at its Los Altos store“and“$12, 912 at its
Menle Park. store, ‘had’ complaxnant been on the A-1l Tariff Schedule
since February 1988. Accordlngly, complainant seeks“a’ $24’896 :
refund from defendant. ‘ A ST
an: laint e e v

Defendant answered the compla;nt on October 29, 1989.
Defendant acknowledged that complalnant's stores served on the A-10
Tariff Schedule: would be switched to.the A-1l Tarxfz Schedule on
November 1, 1989, pursuant to complainant's Maxch 14, 1989 written
request. , L

Defendant admits that as of February 1988 it had
knowledge that some, but not all, Crocery Market accounts would ,
experxence lower rates if placed on the A-1l Tarmff SChedule. .
,However, t dxd not know whxch stores would benefmt from the A-ll ,
Tariff Schedule.r The only way beneflts can be’ conclus;vely " 3
determined is by inatalling a timo-o:-use meter on a ngon store ff
for a test perlod. ‘ . . |

. Defendant donles that 1t has an obl;gat;on under ‘

appllcable tarlfrs To place all accounts.that may benef;t from A—ll
Taxiff Schedule on tho A=11 Tarizr Schedule. It points out that N
conszderatzon nust be ngen to manpower and monetary constralnts ;L
which limit the numbexr of new time-of-use meters that can be -

(Footnote contxnued from previous,page) \ A:ﬁizz';:”"jf:(i ﬁw
are’ applicableduring -the partmal-peak perzods ‘0L &30 .amoto il
12:00 noon and 6:00 p.m. to 9:30 p.m., and the lowest during the
off-peak periods from 9:30 p.m. to &30 -a.m., Monday: “through Friday
and all day Saturday, Sunday, and holidays.
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installed in a given year. Currently,.defendant-has:a-Commission:
established goal ofrimnstalling 20,000 new time-of-use.meters each
year, ‘equally divided, if possible,.between the agricultural, .
residential, and commercial account categories. . Further, state law
requires that all agricultural accounts: request;ng ‘theA=1l-Rate -
Schedule must -be given first.priority. . e e
: . .Contrary to complainant’s.accusation- that detendant never
adviseducomplainantwof‘the A~11 Tariff Schedule, defendant;asserts
that ‘it invited complainant:to.attend a grocery store.owners. . .7
seminar on.April 7, 1988 where the A-ll Tariff Schedule was~ > - .
discussed, and on at least:two. other occasions.defendant’/s..account
executive advised. complainant:of -the-A-11 Tariff Schedule. The
first-occasion was. on July 7, 1988-and-the second-was on.March- 29,
1989. R R e T R TP R PR B LS B
ol AR evidentiary hearing was- hcld on. Junuury 4, 1990 in San
Francisco. ' Complainant.was represented- by Rick:Kohl..(Kohl), a
consultant. from: Pacific Energy Services. Kohl:and Richard:Draeger
(Draeger), controller for complainant, testified for complainant.
Defendant was represented by: Jefferson. C. Bagby, an . .-
attorney. . Rate designer Phillip J. Quadrini, consultant and:former
time~of-use marketing. employee:of defendant Lorena.Fee;(Fee), and
marketing: employees Victor D..Silva-(Silva),” and Ronald;Scott. Whyte
testified: for. defendant.:' .. v L Ll o et U L
' cThere are: two salient. issues  in this -complaint. .. .-

proceeding. = First, is the: issue; of whether defendant notified. ..
complainant that complainant could -save money -by..converting from- -
~ £he A=10. to. the A=1l Tariff Schedule.. .Second, .is, the: issuve.of.: -
whother defendant is required to convert defendant’s. market: -
accounts from the A-10 Tariff. Schedule. to the~A—11,TarLf£ Schedule.

,'.,,_",,\,'
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Notice of A-1l1 Taxriff Schedule ... ~.=im v st s g w0
oo rreUDraeger testified:that he first:became.aware of:-the A-1l
Tariff Schedule :whenrKohl informed him.of the:tariff in March 1989,
one year after defendant knew. that.grocery stores could ‘save money
by converting to the A-11l Tariff- Schedule. ' .Subsequently, on- , - -
Maxch 14, 1989, complainant sent-a.letter.to defendant requesting:
that 2 time-of-use moter bo: installed at.the Menlo Park store and
that complainant’s account be converted from the A-10 to.the A-11
Tariff Schedule on November: 1, 1989, approximately eight:months ..
from the date of complainant’s. letter. ~On: the same day, a sirilar
letter was 'sent to: defendant for complainant’s Los. Altos. store..
‘Although’ Draeger already concluded that the A=ll--Tariff
Schedule’ was going to save him money, he requested.anceigbt-~month:
delay in converting to the A-ll Tariff Schedule pending a
conclusive reason to convert. Specifically, he wanted the time-of-
use’ meter-results to verify results previously: conducted by Koni.
‘Since Draeger did not recall receiving-.notice of.the A-1l
Tariff Schedule from: defendant,. Draeger. requested a.refund.for the
savings. that complainant would have realized if complainant - .. -
converted:to the- A=-11 Tariff Schedule at the time:defendant first
knew: that grocery gtores cculd save money, pursvant .to Rule. .12, ..
. Draeger did. not recall receiving: an-invitation to: ...l
defendant’/cs- April 7, 1988 grocery store owners seminar,,but: he-did
recall receiving a telephone call from defendant regarding.the-. . .
seminar and being told that the seminar would involve energy-:-. .:
conservation matters: that complainant: “could. undertake: to save
money down-the: road.” ‘Draeger did: not.recall any discussionabout
the A=11: Tariff Schedule.. Defendant:explained: that.he was not: .-
interested in- the seminar because he was in. the’ process -0f) changing
the store refrigeration .systems.. 7 oLl DL ue bl gl
- Fee, defendant’s account representative for. complainant.
in 1988, explained that she called Draeger to invite complainant to
the April 7, 1988 grocery store owners seminar in Sunnyvale. An
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invitation was-also: mailed-to.complainant’/s store.  Although the
A=11:Tariff Schedule. was: not: listed:-as ar specific.topic, it was:~ .
discussed at the seminax. as part-of:defendant’s.regular:demand: side
management PLOGLAMS. . =~ Loh.Tl L T T e et e
- . Since' Draeger: did: not.-attend the: confexence, Fee ... ur

personally visited Draeger-on July 7, 1988 to discuss: thewArll
Tariff Schedule. Sne’dzscusscd.the.advantagestfhconverxmnggto the
A=11 Tariff Schedule-and .gave him a rate comparison between the
A=20 and A-1l Tariff Schedule. She also discussed -energy-saving::.
equipment with Draeger. ..Draegex, -apparently: preoccupied: withss.. -
managing. a major expansion and renovation: of his:store,.was not
interested in-the A-Xl Tariff Schedule.. . .. . .rro L Znoeoos

consistent. with defendant’s policy to-document visits. to
customers,  Fee: returned to her office and documented her-discussion
with Draeger.’ A copy of that. documentation was.:introduced-.as:.
Exhibit E=24. Fee rcturned to Draeger’s office on July 26, .1988.
However, Dracger still was.not interested in the A-1l Tariff. .. /-
Schedule. He was more interested.in energy conservation equipment.
that was going to be installed in the. store. STIE P

Silva explained that he copied Exhibit E-24.from
dcrendantfs.computcrzrccords,"uue also -confirmed that;Eeeps.
customer visit documentation is.a normal business record .and that..
Fec has not had any opportunity to~change the documentation :of. her

PO NI T TE VDR

- Defendant’s Rule %2 -states:in. part that-in the event. of. .
the adoptxonuby'the Company of. new.or. optional schedules or rates,
the ‘Company - will take- such measures-as may-be practicable.to advise
those of its customers.whormay be.affected that:such new-or: ..i. -
optional-rates are effective. vz - L. v
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Clearly., “Rule 12  requires. defendant to:provide ¢zl
complaanantsnotxce.of_mtthzme-of-use schedule.  Although: thelrule:
is silent on what practical measures: defendant must.undertake to . .-
inform complainant, the A-1l Tariff Schedule does: provide:some : -
guidance.  The tariff, in effect from November 1L, 1987 to March 22,
1989, states in part that service is provided at the sole option-of
the utility based upon the availability of metering. equipment..

‘In a complaint case the burden of proof lies:with-the:
complainant. Complainant presented no- evidence to. show that -
defendant did not inform complainant of the A-1ll Tariff Schedule. .

‘Defendant demonstrated that it exercised -good faith -
judgment in attempting to inform complainant of the A-1l Tariff
Schedule within a reasonable period of time that defendant knew
that the A~1ll Tariff Schedule may benefit grocery store’ customers. .
Not only did defendant put together a seminar within two.monthe. of.
its February 1988 grocery store customer cost benefit awareness, it
invited complainant both by telephone and written invitation-to ..
attend. However, complainant declined to attend. e

Defendant, aware that complainant did not attend the . .
seminar, took on. the added responsibility of discussing the A-1l
Tariff Schedule with Draeger in person on July 7, 1988, three. - .
months -after the seminar, and on July 26, 1988 attempted to follow
up on the prior A-1l Tariff Schedule discussion. -.. . = . v

Even when complainant became informed of the A-1ll Tariff
Schedule penefits from. Kohl, complainant chose not. to convert to
the A=11 Tariff Schedule until November 1, 1989, approximately
eight months later. Complainant’s .action substantiates defendant’s
claim that the A-1l Tariff Schedule is-not beneficial for all ...~
grocery store customers and can only be /conclusively. determined by
analyzing the results of a time-of~-use meter.

Irrespective, complainant failed to substantiate that the
delay in converting to the A-11 Tariff Schedule resulted from any
fault on the part of defendant. Therefore, the assertion that
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defendant falled to lnform complaanant ‘of “the- A-ll Tarxtf Schedule
beneflts xs wzthout merat and should be denaed. ' -

eyt N
[

Defendant dld convert complainant's account ‘€0 “the “A=11 -
Tarlff ‘Schedule on November 1 1989 as requcsted by compla;nant.
Since defendant acted in good faath and on a tzmely “pasis- ;n T
attempting to notxfy complalnant of ‘the’ tarirf, any” alleged
regquirement that defendant must convert’ complainant to’ the‘Aﬁll""'
Tariff Schedule is moot and need not be addressed.' Samilarly, any
reguest for relmbursement of projected savzngs “should be-denied.

1. Defendant knew as early as February 1988 that some
grocery store accounts would experlence lower electrlc balls if
placed on the A-11 Tariff Schedule. '

2. The only. way tariff benef;tc can be conclusavely
determlned ls by anstalllng a tlme-of-use mctcr on a ngen store
for a test peraod. '

3. Complalnant does not xrecall defendant discussing A-11l
Tariff Schedule. benetitﬂ with complainant.

4. Complaanant asserts that it first became aware of the
A~11 Tariff -Schedule in ‘Maxch 1989.

5. On March 14, 1989 complainant requested that its stores
be converted to the A-1l Tariff Schedule effective November 1,
1989.

' 65‘ Draeger recezved a call from defendant regarding the
Aprll 7. 1988 grocery stoze owners seminar.
' 7., The semlnar addressed energy conservation matters that
complalnant could undertake to save money.

8. An 1nv1tat1on to the seminar was mailed to complainant.

9. Complamnant d;d,not attend the seminar.

”10._ The A-ll Tarlfr ‘Schedule was discussed as part of
'defendant’s regular demand side management programs.
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,31., . Defendant visited complainant on July 7 }988‘to d;scgsc
the tariff benefits. e hL et et '“"* o
12. Defendant visited complainant on July 26,‘1988 to fol
up on the July 7, 1988 tar;ff dlscussmon.wﬂ o
3. Defendant documents its visits to customersfas q‘normal .
business practice. ,f”'f‘ o
14.. Detendant's July 7 and July 26, 1988 ViSLtS w;th' RO
complainant were. documented.J{_Hwﬁ_ — h”ﬂ_ﬁw:_b e apee e

.

3

..The complaint should be dlsm;ssed with prejudice. f'
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IT IS ORDERED that the complamt ‘in cése 89-09-—023 “.{s
dlsmzssed w;th prejudice.” '; RV R L
This ‘order bocomos otzoctivo 30 daya from “today.

oAt i

' Dated January 25, 1991, at San Francisco, Cali:ornlal’
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