ECL
ALJ/ C /jac Mailed

FEB 22 1991

Decision 91-02-044 February 21, 1991

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Smith River Power Plant
Associates, a California ™ oy
Limited Partnership, ) @*1,”37 ’r/!??

! E‘Iﬁ !é"rﬂk N

' Case 89-10-035. ,
(Filed October 27, 1989)

Complainant,
vs.

Pacific Gas and Electric
Company, a corporation,

Defendant.

e N N N el Ml e e N P e P




C.89-10-035 ALJ/ECL/jac

;

Subdect

OPINION > e =0 P I I A A I I R I S A A A N A
I.v S‘ummary PP N e v o B A B B RN R B B B A LA A A A A

II. Background coeec-eeesessrcccoccccosranscsavecs
A. Procedural HiStOXY ..cevvesesvsosscscscnns

1. Complaint by Smith River .............

2. Motion for Ex Parte Relief ...........

3. Answer of PG&E ...... esessesencan

4. Petition to INtervene .....reeseesrea-

B. Joint Motion to Dismiss Complaint ........

C. Amendment to Joint Motion to Dismiss .....

O EWWR N N

Settlement AJLEEMONT ..ceoreccrssososcosnonnss

A. Viability .l".lb...llllll.".»l.....llvl-l.

Bl Good Faith Dispute s 8 @ B0 0 2 OB B PR RSN

C. Ratepayer Benefits . cessssrsesrnen

D. Benefits to the Yurok Tribe ...cccccve..n.

Iv. Conclusion .’l.I.—.U‘vll.’.l'.l.l-.....ll"-.lvlﬁi
Findings of FQCt - 8 & B & b B &8 BB S S S SR B SFEEsEee
Conclusions OFf LAW .ececevescocsrnsncrcovscssosssssns

ORDER T N I S A A B SRR A A A B A L L




C.89-10-035 ALJ/ECL/jac

Thrs complaint procoedlng arose out of a good falth
dispute - between the parties over, whether, ‘and under what .
cizcumstances, . the means of interxcomnecting the complalnant, a
qualifying facility, with the defendant, a utlllty, could be,

changed. .

. This. decrsron frnds the terms o£ the “Settlement h o
Agreement and .Mutual Release” (Settloment) between Smlth River
Power Plant Associates (Smlth Rlver) and Paclflc Gas and Electrrc‘,
Company (PG&E).of . January 16, 1991 to be a falr and reasonable o
compromise. of the dispute, between Smlth Rlver and PG&E, and that
PG&E was prudent .to.entex. into the settlement. The complalnt of
Smith- Rivex is. dlsmlssed, wrth prejudlce. :'_,H,: e

x:m«.mmg
- ‘ Complarnant rs a llmlted partnershlp created to develop
the Smlth River Power Plant,.a “qualifylng facility"‘(QF) wrthin 'm
the definition of the federal Public Utility Regulatory PQllCLeS :
Act of 1978 (16 U.S.C.A. 796, et seq.).. The fac;llty was S
constructed.in 1979.and consists of a, wood waste flred electrlc

generating. plant located wrthln the servrce terrrtory of Paclflc

Power and.Light (PP&L). . ... . .

.~ Smith River and PG&E'entered rnto a Standard Offer No 4
(SO 4) ,contract fox. PG&E S, purchase of lO MW of flrm capaclty for
30 years on Apxril 28, 1985 .The contract contemplated that i, .
beginning. five yeaxs. after the date of contract, Aprll 28, 1990,'J
Smith River would receive flrm C&p&Clty payments at 5196 per,“, '

k:.lowatt/year (kw/yr) and level;.zed energy payments equal to the
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SO 4 forecast of energy costs for’l0-years and energy payments at
actual avoided cost therxeafter. :

The parties to the contract assumed that Smith River’s
electrrcal output would be oarrled over a transmission line to
PG&E. Smxth Rrver determzned in early 1989 ‘that Sit might
economrcally wheel its output on’ PP&L’s existing transmission line

from Smrth ‘River to Klamath Glen. "PGS&E ma;ntamned‘that use of ‘this

alternative would requrre ‘an “interconnection- ‘study: ‘JPhe 180° dayS“
needed for the study would impose such a delay that Smith Rivex"
could not meet zts S-year deadlrne to begrn deliverles £o PG&E.
Smdth Rlver sought a’ one-year extensron “of “the on=line
date and offered PGLE a price ooncessron, ‘which PGEE rejected based

on its asserted doubt ‘that Smrth River was 'a’ viable" project. "PG&E"

demanded ev;dence of PP&L " s wrllingness ‘to’ wheel the - ‘energy, which™
Smith River prov;ded. Smith River also’ proposed ‘that its” output be
wheeled by the Hoopa Valley Indian’ ‘public Utrlmty District”(PUD). -
Smith River claimed that this wheeling arrangement would enable the
PUD to provide electricity to the Yurok Indians residing on the
Yurok reservation. PG&E contrnued t0 maintain that the projeot was
not vrable ‘and, on that basrs, refused to ‘entexr into- negot;atrons
on the deferral'of the Aprrl 28, 1990 deadline.'”“” R
A, edu "Hist P o S S
- szth Rlver frled the ;nstant compla;nt on October” 275
1989 seekxng among othexr things, a 'declaration”that’ the" project”zs
viable so that as a consequence, PG&E would be- requrred to” ot
negotrote a contract extensron with Smith Rlver, an order requrr;ng
PG&E to act in good faith and’ complete an ;nterconnectron study
with PP&L thhrn 120 days,’and a suspens;on of' the' running of the’
f;ve-year perrod for Smith River o’ delrver electriczty'to~PG&E on*
a day—to-doy basrs untrl Commission decrsron on the compla;nt i

A
u
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o Smith Rrver also f;led 2 "Motron for Immed;ate and Ex e
Parte Relref"‘(Motzon) on October 27 1989 seekrng a tollrng of the
frve-year perrod to avoxd unnecessary expense pendrng Commxss;on
action. PG&E responded on November '2,71989 that the grantrng of
Smmth River’ s Motron would unrlaterally alter a fundamental term ;n
a standard offer contract wrthout hearrng and potentrally revlve '
what PG&E hos determrned to be a dedd project.' The Commrsszon s p
varsron of Ratepayer Advocotes (DRA) filed rts opposrtzon to the ;
Motlon on November 6, 1989 on the grounds that grantrng the Mot;on
would creote vrab;lrty by grvrng the QF add;t;onal trme Ln whrch to
complete rts project._ In rts "Reply of Complaznont rn Support of
Motion for Immedrate and Ex Parte Relref“ filed November 13 1989,
Smith Rrver argued that the tollrng of the five year deadlrne would
only preserve the status quo whrch ex;sted as of the date on whrch
the complarnt was frled The assrgned admrnrstratrve law judge
(ALJ) consrdered but drd not grant the Motzon at the prehearxng :’
conference of January 4, 1990. we hereby deny the Motzon. ' o

3. E i; E -~ wdaod T

| on November 30, 1989 PG&E flled the "Answer of P&GE",
seek;ng drsmzssal of the complarnt, wrth prejudrce.: The defendant
asserted that the complarnant 1s solely responsrble for the B
situation about whrch it complarns, since lnstead of developrng the
project, “compla;nant constantly proposed alternatrve' '
rnterconnectron schemes and facrlrty locatrons“} nnd whrle “PG&E
made extraordrnary efforts in consrder;ng and prelmmznarrly '
evaluating the numerous and constantly changing proposals*advanced
by compla;nont,.;.complarnant was not developlng ony one of the
proposals.vww o MR

Y P getgt;on tg'zntgrﬁg'g”"

o on December 20, 1989 the "Petition of the Yurok
Tronsrtron Team for Leave to Intervene“'(Petrtron) was frled. The
Petition was opposed by PGSE in its Reply filed on January 12,

.
vAd
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1990. Accordrng to,the Petrtron, approx;mately 80 Indian
households are located in PG&E S, servrce terrrtory,_these res;dents
of the Yurok Reservatron‘have unsuccessfully sought electrrc o y
utrlrty servrce from PG&E;‘und Smrth szer has proposed a meens ofr
provrdrng the Yurok Txibe wrth resources needed to brrng " ) R
electrrcrty to the Reservatxon, as well as rncome to the Yurok and:
Hoopa Trrbes. The Petltron asserts thst the Yurok Transrtron Team'
(YTT) has entered lnto un agreement wrth Smrth Rrver whereby the ff
Yurok Trrbe will recerve lncome and a fund would be establrshed to
provrde energy resources for the development of the reservatron.’”‘
Implementatron of the agreement is contingent upon the CPUC B
grantrng of rellef sought in the complalnt. The Petltron wus
opposed by PG&E, whrch clulmed thot the YTT s averments ure'not
"reasonably pertrnent to the Lssues ulready presented" by the
Complalnt as requrred by Rule 53 of the Commrssron s Rules of
practice and Procedure (Rules) ' PG&E fears that rntervent;on by
the YTT would Shlft the focus of the proceedrng to PG&E's past ‘
interaction with the Yurok Indians. ,

. YTT has clearly alleged its rnterest rn the outcome of
the proceedrng and rts support of the complalnt.: The assertlons
concern;ng the Yurok Trrbe s relat;onshlp wrth PG&E provrde a;‘
hrstorlcal context for the YTT ] rnterest rn the complarnt and are
not contested issues of fact in thl° proceedrng. Thus, '[
partrcrputron by the YTT w;ll not unduly'broaden the rssues o
presented in the complarnt.. The Petrtron to Intervene rs granted.

~Joint ygt;gn to g;g iss Qggp; ;gt ,

“ On August lS, 1990 Smlth R;ver and PG&E flled therr
"Jornt Motion to Drsmxss Complurnt and for Approval of Settlement“
(Joint Motion). The Joint Motion was denied, without prejudrce, by
ALJ xuling dated August 21, 1990 because the Jornt Motron did not
rndrcate that the procedures for settlements set forth rn Rule 51
nad been followed.
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\ “J”"”“‘*Ah““Améﬁdéd“Joihﬁwmbtion'tb*diéﬁiSSFCOmplaEnt”and for
Approval of" Settlement" ‘(Amended Motion) was filed’on-August l5.,:
1990. " Sm;th River ‘and PG&E ‘asserted that the ‘other ‘parties to the
proceeding ‘had ‘attended & meeting to “discuss - the" terms ‘of “the
settlement and ‘that “all parties had agreed to 'waive’the Lssuance of
notice "and the holding of ‘a subsequent settlement conferenceas
required by“Rﬁle"Slf- In-all other respects, the‘Amended Motion was
xdentlcal to the Joint Motion of Auqust’ 1S, 1990 T T
" “DRA replied to the ‘Amended Motion on-Septembex 25,:1990.
According o' DRA, the opportunity’afforded DRA ‘and -others to-
comment on the settlement deoes not ¢ure the settlement’s
anonsxstency with Rule-51.1" (a), which'states in-part:"
~Resolution shall be limited to“the issues in’that proceeding'and“
shall not extend to substantive issues‘which may come before the
Comm;ss;on in' other oxr future proceedmngs'“-"7 B N TIPSR
; "By ALJ Ruling ‘dated’November 1,°1990, the 'ALJ agreed with
DRA that the- settlement exceeds ‘the scope ‘0f the issues ‘raised in"
the underlying- complaint because it requests that the'Commission::
declare the settlement to be''final and not subject "to  further::
reasonableness review. ' The ALJ detexrmined that although’Rule’51.1
would normally‘prohlbxt the parties from-settling-issues beyond the
v;abxlxty-d;spute raised: by-the pleadings, the QF: Guidelines' (see,
D.88-10=032)- allow the parties to’take 'the further step .of settling
their differences by negotiating modifications to the™S0 4 -
contract. By written motion, the parties may then'seek’the
Commission’s approval of the settlement.-  The ALJ cautioned that:
the parties would not be ‘entitled to.a finding' that'/ the agreement’
is 'not- subject to further reasonableness review; such relief-should
be requestéd by separate application. The' ALJ further required the
parties to file an'exhibitfcomparing"the”impact of the 'settlement™
to ratepayer costs assumxng that PG&E preva;led in-the.undexrlying>
controversy. T P S S ALY SRS I
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o -Smith River, -PG&E., and .the YTT sought.review of the ALJ's
ruling.:. .On Decembexr 10, 1990, an ALJ Ruling.affirmed.the ... .. _..
November %,1990 ruling, with modification. :The. part;es weée" .
expressly permitted "to request an orxder declaring the, setzlement
between Smith River and PG&E to -be e.fa;:ﬁandn:egeonep;eygomprom;ge
of theirmdispute and~finding'that PC&E was prudent in. ente;ing.iépo

'...The ALJ found, that. the o |
Commission had never: Lntended to Lnsulate fthe utility from the
possibility . of. appropriate -further review when determining the
reasonablene&smofmthegutility;reaching.awsettlemeq;lqg:eemenpﬁw;ep
a QF. et e e m e e e e
We - affmrm that wh;le the Commxssmon has facml;tated the
modification of QF”contracmsAbywadoptxnthhe Qzﬂcg;delzpeg,u%:_hqs
never held. that adherence.to the Guidelines would exempt a.utility
from review of the reasonableness of payments.made.pursuant to its
negotiated settlement. . The Commission, stated,;,_..(P)rovdeng
explicit “how to’ instructions Ln\gumde;;nes,wrong;y_mmp;;egﬂthatc

)

we will relieve the utility of their burden of proof.in, -.. . . . ..

reasonableness -reviews. Utilities.are held to a standard.of, ‘
reasonableness based on the facts .that are known.or should be known
at the-time. the utility makes a .decision. While this - ... .
reasonableness standaxd can be c¢larified through the. adopt;on of
guidelines, guidelines do not relieve. the utility of its burden of
proof." (D.88-~10~032,.29 CPUC: 2d 415, 428.) .- . . . : Py
~We.support the ALJ’s ruling that the parties. should.be -
entitled.to,aofxnd;nguon the .reasonableness. of the settlement Queh
to theixr: reliance on American Coden Technoloqv, Inc. v. BGEE . .. .
(D.89-11-062). . However,-based on our reading of the.QF. Guidei;nee,
we instruct all utilities and QFs. that.the settlement of, &
complaint. does not entitle the-utility to a reasonableness _—
determination of the expenses: borne undex the texms. of the,, ..
settlement or a revised power puxchase agreement. Consequently,
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the recovery of those expenses from ratepayers wrll not be oxdered
in a decision on the prudency 'of ‘settlement.’ o

Rev;ew ‘of” the settlement will be’ limited to ac
detexmination of whether or not the utllrty was prudent in entering
into the settlement agreement. The question of vrabrlrty must be
answerod, as vlabrllty establishos the utility s duty to negotiate
with the QF.' To warrant a change rn contract terms, a bona frde “?
d;spute must be found._ In thrs case, the partles dzsputed whether &
the means of lnterconnection could be changed In other cases," "
rssues such as the valldrty of a force majeure clarm or whether
modrfrcatrons would result in essentrally a "new project" may be
resolved tnrough settlement.v When a complarnt rs properly framed
the resolutron of these questlons ls wrthrn the’ scope of the .
complarnt. The roasonableness of the cost of a settlement is’ not
only beyond the scope of a complarnt, rt will comé before the
Commrss;on ln a lacer reasonableness revrew.' Thus, the CommrsSLon
will not rule on the reasonableness of settlement expenses rn thrs_
or subsequent complarnt proceedrngs. The partles may erther brlng
the lssue before the Commissron ln a separately filed applrcatron
for approval of the amended contract or the utrlity may wart until
the expenses have been rncurred ‘and undergo ‘reasonableness review
in the appropriate energy cost proceeding.

On January 16, 1991, Smith River and PG&E filed their
"Amendment to Jolnt Motron to Dlsmlss Complalnt and for Approval of
Settlement“'. The partlos request the followrng-' ’

(1) a frndrng that the texms of the settlement
agreement entered into by Smith-River and
PG&E on Januarxy 16, 1991 (Settlement
Agreement) are a fair and reasonable

" compromise 0f the dispute between PG4E and
. Smith. River and a finding that PG&E was
prudent to enter rnto the settlement- '
a finding that the. Settlement Agreement
and Power Puxchase Agreement (PPA), as
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amended.-pursuant. to.-the. terms. of the. .. ... .~
Settlement Agreement, are reasonable, “and"

-+ ey
'.v‘ ’ \'

N 2.n o

(3). upon approval of .the. Settlement Agreement,,
dismissal of Smlth Rrver -3 Complaint, with
prejudlce. . SANTANE N T
,'j On February 15, 1991, DRA flled rtsi“Reply of{Divrsron of
Ratepayer Advocates to Amendment to ‘Joint Motxon ‘to Dlsmlss S
Complarnt and for Approval of Settlemcnt.ﬂ‘ DRA objects to the
partles' use of a mot;on, rnstead of an applrcatlon, to request the
COmmLSSlon s approval of the settlement and a fmndlng of '
reaaonableness. DRA points out that notice of a motion is received
only by partres to a proceedrng, whale notice of an applrcatron and
the relref sought is given to the publlc at large._ Whrle DRA '”‘
concedes that a settlement may be approved by motron, ‘DRA’ argues i
that due to the limited publrc notice of motions, a settlement o
proposed by motron should strrctly observe the lrmrtatron'or assues
set forth in Rule 51. 1 (a). DRA clarms that the Jornt Amended
otion should not be the vehicle by which the reaaonableness of
payments under the proposed Settlement Agreement rs determined
DRA’S concerns have been thoroughly consadered and have been |

reflected ln the folloWLng dlscusslon.

I1I. Settlement Aqreement

.

, The partles to the Settloment Agreement lnclnde JRay Tate
and Smith River Power Company, who executed the SO 4 agreement wrth
PGSE and have asslgned therr rnterevt in the SO4 agreement to the B
complaanant, Smith Rrver, and PG&E ‘The rntervenor, YTT, is not a

party to the agreement. R ’ )
' The Settlement Agreement suspends the. £rve-year operation
date until June'l,” 1993'and provrdes a-daily extension for each day
aftex January 1, 1991 until the date the Commission order approving
the Amendment to Joint Motion becomes £inal. e .
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- . Fixed -enexgy. prices for a maximum of 10 MW w;ll be peldr:
for a per;od of 120 months, as in. the orlgznal PPA, but from the |
later of.June 1, 1992 ox the date of .Anitial energy, deliverxes.
Enexgy delivered before June l, 1992 shall be purchased gt{ee-
delivered enexgy prices,. but will not rece;ve any peyment‘fer -
capacity. L R L . . ]

, Add;t;onal prxcxng prevxsxons are cont;ngent upon whmch,
of the twe transm;ss;on line alternat;ves spec;f;ed in the:_,wh
Settlement Agreement is used. : ,wf”'

-, 1f Smith River elects the “$3-Mile Trunsmxssxen Line
Alternatmve" (53=Mile. Lmne) and prov;des the level of fzrm capacxty
designated. in the PPA, the ratepayexa.would pay, $l93 per kw/yr for
firm capdczty, assum;ng the project delivers. for the full term of
the PPA. Smith R;ver agrees . that. $3 _per kw/yr of that amount wxll
be, pa;d by PG&E to the Yurok Trzbe,_ Thus, . the QF would rece;ve L

$190 per kw/yz.

Wt

- If Smxtn River olects the "PP&L Wheeling Alternative and

: provzdes the level of f;rm capec;ty des;gnated in the PPA for the
full term .of the PPA, the ratepayers would pay. 5192 per kw/yr for
firxm capacity. . Smith River agrees thnt $4 pex, kw/yr o£ that amount
would, be paid by PG&E .to the Yurok. Txibe and that Lt would,recezve
' $188 pex kw/yr. . SR :
__The. Jo;nt Motxon recxtes that in the event the pxmce of

f;rm capdc;ty is reduced due to .the QF s fa;lure to provlde the o
designated level of £ixm capacity, those reduced payments weuld
continue_ to-be.subject to.the $3 per kw/yr or $4. per kw[yr payments
..to. the Yurok Trxbe.\ D e :
o .The fixed. energy pr;ce rece;ved by Sm;th Rdver w;ll also
depend on whzch of the Ewo.. ;nterconnectzon plans the prejecn uses.

. ~. Undex the. 53-M11e L;ne option, Smith R;ver would receuve
a welghted price consisting of 97% fixed enexgy. przce and 3%
variable enexgy price.. ;;Mthe,PP&L.Wheel;ng ogu;on ¥§:§¢}?939@0.'
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Smrth Rrver would recerve ‘a werghted price consrstrnq ‘of 96% f;xed
energy prrce and 4% vcrrable enorgy prlce. " SERCE R
'The QF cgrees that depending on whether the S53-Mile Line

or PP&L Wheelrng optron is chosen, the product of either 3% oxr 4%,
respectively, of the QF’s energy deliveries times the difference
between the fixed and varxiable energy price shall be paid -by” PG&E "™
to the’ Yurok Tribe £or the purpose of facrlrtat;ng the supplj of
enexgy to'the inhabitants of the Yurok Reservation. S e
A. v! !il.l St e S RV AT

3 The' questron faced here is whether ‘the’ Specral facts
'presented by szth Rrver warranted negotiatrons ‘over ‘an’ extension
of the—f;ve-year deadline. ““We do not force 'the utility to" .
negot;ate contract modlficctions "{f the utility’ {s-convinced of’
nonvrobrlrty. Instead, we provrde a forum for 'settlement only LE-
the utrlrty is satisfied ‘that thexe is a genuine ‘question’ “of ‘& QF’
‘vrdbrlrty * (QF Guidelines, 29 CPUC 2d 415, 427.) e T -
‘ In its complarnt, Smith River asserted that it requested

a one yecr extension of the projoct s on-line date" on April 21,
1989 and that PG&E replred ‘that the"QF “s construction schedule was
'“very optrmrstrc, olthough not- rmpossible;* Accordrng o Smrth
River, PG&E required Smith Rivexr to first obtain a letter from’ PP&L
expressrng willingness to wheel; a letter from PP&L was ‘provided on
July 7, 1989; PG&E then clnimed that the status of ‘the’Caltrans
permrt and fuel supply were in such doubt that PG&E" concluded that

v .
.l ) ey f\. ““7,,_‘

the project wns not viable. -
' 'Smith River states that it subsequently provrded PG&D
with evidence that Caltrans would have issued its permrt ‘in time“to
allow for complotxon of transmission: 1ine construction by the five-
year deadlrne—and thot there would ‘be’ economic” contracts for-the
QF’s purchnse of fuel ‘once the project s on-lrne date approached.

We find that therewas a farr chance ‘that 'the project nay
have commenced deliveries by ‘the’ frve-year deadline’sé that- the” QF
wags "viable." By undertaking the more expensive S53=Mile line,
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Smith, River could.have met its performance deadline. .PGEE was. . ..
prudent . in. negotratrng wrth.Smrth Rrver because a, reasonable person
may have concluded that the QF. could ,have. met 1ts performance
oblrgarrons under the orrglnal conrract.“;lwhi S e r
B. . .Good Faith Dispute . . . . - . .. | .
Since the QF is located in the serv;ce terrrtory of PPEL,
some means. of, transm;ttrngrthe power to PG&E 3, service terrltory
was necessary to _accomplish the purpose of the _power. purchase ,
agreement. -After a series. of proposals. for inrerconnectrng(the,,p
prejec;,,PG&Erpnderstoogjrhetjcpe_QF”s}developere‘haqhelec;ec to . 
construct a 53~-mile transmissionﬁline from the project.to.PG&E’S. .
Orick substation. . In early. 1989, Smith River learmed. that ‘ ' ,f
transmission. capacity had. become avarlable on the 33.mrle stretch
of PP&L’s. existing tramnsmission.line. from Smith River to. Klamath
Glen at the .edge of the Hoopa reservation. Accordrng to. the QF, .
PG&E stated that. to- implement the Smith River-Klamath Glen wheel;ng
option PC&E and PP&L.would have to complete 2 new lnterconnect;on

study. Smith River. states .that. PG&E .xequired 180 dayg FF.“ minimam
to complete the Lnterconnectron study, making it impossible. for ,
Smith River.to rmplemenr ‘the. . PP&L Wheeling optrcpﬂwgchrn rhe__ﬂﬁr
S5=year, on-line deadline. . _ e e e

1

Yt

The QF states that use of PP&L s transmmss;on l;ne would
Lower. project costs, increase,its economic bemefits, and make the
project. more .environmentally benign. In addition, the ratepayers
of, both PP&L .and PG&E could benefit. from the, increase in revenues
fromAPP&L 8. wheel;ng servxces -and. the avordance of costs o, extend
PG&E sexvice into the Yurock reservatron and the PP&L Wheel;ng
option provides the potential for providing electric service to
Yurok residences, accoxding to the QF.

We observe that a good faith dispute could easily exist
over whether PG&E was required to extend the five year deadline to
accommodate an interconnection study. The Commission has
encouraged the utilities to carefully manage their standarxd offer
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contracts so as to" 1limit ratepayer liability for payments above
avoided” cost, ‘£0” the extent that” Smith” ‘River’s SO 4Jcontract
payments are” baséd-on erroneously'high»forecasts of” energy and"
capacity costs, PG&E should: manage the S04 contract ‘to avoid
making unnecessary payments. Utility management’techniQdeeWthe '
included strict enforcement of the five-year deadline.’:

We find’ that there is a“distinct pOSSlbilLtY“that in the-
case of- litigation, a“ court might” weigh the harm to” ratepayers from
the payments ‘above avoided cost represented by SO 4 payments R
against ‘the benefits to ratepayers ‘and’ society as ‘a‘'whole’ from'the’
PP&L Wheeling ‘alternative. The court may £ind that ‘refusal® to-?*?'
extend the’ date for performance ‘of the contract was” in’ exrror and
thus. require PGEE to ‘make payments under ‘the SO 4”contract.” This
foxms" the ‘basis Of a good faith’ dispute between PG&E" and’ Smith
River' as to’whether the five-year deadline should be’ extended oxr
not. The revised on line date of June 1, 1993 is & good~choice7 as
it provides sufficient time for the necessary" interconnection: *tudy
but not exceSSive time  to allow a troubled QF to enhance its
Viability at the expense of ratepayers. “We find that PG4E’was”’
prudent in negotiating a compromise’ extending the’on—line ‘date’ for

o o e 1

the project to June 1, 1993 ST R A
C- : E E..! R VAR o) B R T

7 wetmust assess the’cost that would be: borne by ratepayers
as the result ‘of different litigation‘outcomes of the" underlying“
dispute. PG&E forecasted the' cost to replace capacity and‘energy*
that would have been purchased ‘from’ Smith River based on two sets~~

I A i §
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of assumptrons.; While the two "curxzent' forecasts axe useful

in provrdrng a range of potentral ratepayer benefrts,,the analysrs
would have. been more helpful Aif one of the sconarros had been '
based on the most recently adopted forecast of avorded capacrty and
energy costs in the utllrty 8 most, recent ECAC or the Commrssron s
brennral resource plan update proceedrng (X 89 07 004) : The use of

) wother assumptrons would be approprrate to establrsh a range of

potentral costs. . : Cvirpne
If PG&E were to prevarl, then no payments,under the

existing SO 4 contract would made._ Ratepayers would then purchase
capacity and enexgy. at currently forecasted avorded cost to replace
the 10 MW represented by the complarnant.“ The present value of o
hose purchases,‘stated in. 1990 dollars, would vary between 347 43
mrllron and $76.86 mrllron. | _
,._f If Smrth Rrver were o prevarl, the project s on-lrne L
date would be extended to approxrmately June 1 1992 to enable PP&L
and PG&E to perform the necessazy rnterconnectron work. .The
ratepayers would pay replacement costs for energy untrl Smrth Rrver

v

thrrty years thereafter.. The net present value of those payments‘
range between $79.95 mrllron and . $95 93., These payments exceed 14
replacement costs by a present value o£ $19. 25 to $32 61 mrllron.

1 The two forecasts employed the following assumptions:

(1) NG new ‘capacity: ‘needed until 1999; the annualized’cost - of a
oo combustion turbine Is assumed to” be $475/kw’ and''the energy ~
., ‘reliability index: stated in PG&E’S OIR~2' complrance—frlrng of
'3/13/87 is used. Energy values were derived from-DRA’S
testrmony in A. 86 04~ 012, a- PG&E ECAC proceedrng. Yu~ v ,
P PV
“wNew capacrty needed in’ 1991 capacrty values forecasted by DRA

on“7/25/88 in A.88-07-022. - ,

. ' i
e e
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In thls case, the partles’have settled and proposed
amendments to Smlth ‘River’ s power purchase agreement. ‘The "7
ratepayer beneflt expected to result from Commission approvul of
the Settlement Agreement was calculated by PGSE under the two '
transmlsslon scenar:.os.2 Dependrng on whlch transmisslon
alternatlve is employed, ratepayers would pay between $18.37 and
$31.71 million more than replacement ‘cost. PGEE has" calculated the
reduction in payments above avoided cost resulting’ from the
Settlement Agreement or in other words, savings from the
settlement.' Under ‘the’ 53-Mrle Line alternatlve, ratepayers would
be better off by $3 99 to $5.48 mllllon. Under the PP&L’ Wheeling“
alternatlve, ratepayers would beneflt by $4.25 to $5.74 ‘million.”

" PGKE’S analysls, ‘which we adopt ‘hexe;" uses deviation from
replacement cost as a measure of ratepayer burden imposed by each’
of the scenarlos. Ratepayers would be best off £f “PGEE’ prevalled
and lnstead of purchaslng power under contract ‘with Smith- River,
PG&E purchased replacement power at’ currently forecasted avoided”
cost. Ratepayers would be worst off lf szth Rlver prevalled, and
could collect more than the cost of replacement power. ‘The" net
ratepayer beneflt, roughly $4 0 to SS 7 mllllon, ls ‘fair
consrderatlon for the settlement if one estimates PG&E’S’ chances of
'prevalllng, and” thus, saving ratepayers approx;mately $19 to"'$33 "
million, at roughly 20% or less. Given the fact that Smith River
was seeking to postpone its performance date in order to explore

- e - wt
RS R A

2 PG&E employed'the followrng methodology £O. quantlfy,the net.
ratepayer benefit: (1) calculate the total fixm capaclty'and £ixed
enexgy price, payments under the $0 4 contract and undex, the amended
PPA; (2),subtract from each total. the payments for firm capacity
and energy based on. forecasted avoided cost to obtain the’ payments
above replacement cost imposed by the ‘SO 4 and amended PPA
~contracts,, xespectively; (3) convert those two sets of payments.,
above avoided cost into present values .and calculate. the ‘difference
between present values.
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’

the feas;hrlrty of an operat;onally efficrent, less. costly, and
envrronmentally attractrve transmrss;on lrne, Smlth‘Rlver’s SRR
assertions’ that it had substantlally compl;ed wrth the oF mllestone
procedure, and Smxth Rrver s colorable show;ng of "viablllty ' we E
flnd that PG&E acted reasonebly ln settllng the compla;nt.

Y PG&E and Smlth Rrver egree that the Settlement Agreement
should provrde econom;c benefzt to the Yurok Tribe. One of the
alternatlves for’ dellverrng Smrth Rlver s generatlon to the PG&E
grld, the PP&L Wheellng Alternatlve, presents an opportunity for"
the’ provrslon of’ electr;cxty to ‘inhabitants of the reservatlon who
do not currently have electrical service. Power ‘could ‘be wheeled”
over PP&l facilities to the Hoopo Reservatlon and a line could be
constructed over the reservation to ‘connect with PG&E’S grid at the
Hoopa Substatlon.

S The Settlement Agreement provrdes that certain amounts
earned from the dellvery of SMLth Rlver energy to PG&E wrll be pard
dzrectly to the Yurok Indlan Trlbe. The Jolnt Motton states “thnat
the partles Lntend to prov;de partlol fundrng for’ the Yuro? Trzbe’s
efforts to supply energy to the reservatlon ‘and’ contemplates that'
an escrow account will be established wzth a drs;nterested third'“"
party fiduciary to make the funds averloble to’ the Yurok“rrrbe. .

T We frnd that payments to ‘the Tribe will’ serve the publlc
1nterest and approve ‘the lntent of "the partles.l Slnce the o
Settlement Agreement does not provrde for an escrow account and the
Yurok Tribe was not represented ln the Settlement Agreement, ‘we
will oxdex the establrshment of n trust account.' A trust account
is preferrable to an escrow account because Lt provxdes ‘the’ partles
with more flexlblllty. The trust account will e establlshed to
receive funds designated for receipt by ‘the Yurok Tribe' in the ;
Settlement Agreement. It wrll be admlnlstered by a thlrd party
jolntly chosen by PG&E, Smtth Rlver, and the Ny The trust
document wrll requlre the trustee o manage the fund for the

o PR l,..uw -
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beneflt of the Yurok Trlbe and to drsburse the funds‘for theMH" -
puxpose of provrdrng electrrflcatron to the Yurok Reservatron as o

BY u#e Qf
will be removed from any responsrblllty for drsbursements and the .
need for any ongorng reasonableness revrew wzll be obvrated.

- The power purchase agreement lS to be amended to )
lncorporate the texms of the Settlement Agreeement.n The amended
PPA shall provrde for srgnature by the YTT to enable the Yurok
Trlbe to enforce the payment and recerpt of rts share of capacrty

and energy payments._,

vi. Conclusion

. vr . Py
LT eyl

. Smith River alleged suffaczent facts ln rts complalnt as
a prlma £ac1e showrng that it was v;able._ We frndwthat 2 _bona fide
drspute exrsted as to whether PG&E should have extended the"frve-',
year . deadlrne to enable Smrth Rlver to study the feasrblllty of the
PP&L . Wheellng alternatrve. Consequently, PG&E was prudent in .
enterrng into negotratronsJWlth Smrth Rrver to amend the pre—ﬁdﬁ
existing SO 4 contract. N _

,The_resultant settlement agreement reduces the ratepayer

burden of payments above replacement cost for capacrty and energy .
by.$4.0 to $5.7 mrlllon,.dependrng on the assumptlons used._ Grven
the potentlal for PG&E to prevail ln lrtlgatron over the rssues ;““

suffrcrent conslderatron for settlement of the complaant-.‘ﬁe‘_
conclude that the settlement agreement and the amended PPA, aze a i:
fair and reasonable compromrse of the drspute between PG&v and i
Smlth Rrver..h. , N e

, As explarned above, we do not determrne that all payments
by PG&E under the amended PPA should be recovered from ratepayers.‘
PG&E must still seek a determination of the reasonableness of its
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payments-in- the' appropriate’ energy cost adjustment clause (ECAC) ox
other reasonableness proceeding: ER TR RN R A R A
The Settlement Agreement should be approved,:andithe~:
complaint®of” Smith’ River 'should: be- dismissed, with-prejudice.
HM e B L R D N S N S oS
"’“'“12“‘The cbmplain&nt)‘Smith‘River7Power Plant: Assoclates:y i
s a QF as defined’ by ‘the- Public Utzlzties Regulatory
Policies Act of 1978 ulr Ll Do nL R R e

2. 'Smith River and Pacific Gas & Electric: Company (PG&E)
entered-into a S04 contract for PG&E’s purchase: of: 10vMW: of firm g
capacity for 30 years on:April 28, 1985. :The contract contemplated
that Smith River would receive levelized energy-paymentsLequalutaﬂu"
the SO 4 forecast of energy costs and firm capacity payments. in
exchange for firm: capacity deliveries- beg;nnmng f;ve years aftex::
the date of contract, April 28, 1990.. S L e .

3. The use of transmission line and intexcomnection = . "
facilities is necessary to:delivex: Smith Rivex’ sxelectrmcal _output
to PG&E. B Pt 47 TPV

i 4.+ ‘Thexe is no. doubt on the recoxd: that Smith’River could
have met’ its deadline. for' commencement. of.deliveries by
constructing -a- SB-m;le transmxss;on line as: had been discussed with
?G&E-" DL : , = LT . Towrd L

5. smith-River‘determinediinrearly'1989?that“ithm£ghtﬂs:vgwa
economically wheel' its ‘output on PP&L’s  existing transmission line
from Smith River to Klamath Glen. PG&E maintained that.use of:this
alternative would require an intexconnection study. - The“lBOidays
needed” for ‘the study would: delay-the project so-that Smith Rivex .
could not meet its S5-year on-line deadline. TheoLTioonene o

64 PG&E-‘expressed doubt' that Smith River was & viable . ..~
project and initially refused the request of Smith River for a one-
yvear extension of: the ‘date for commencement of deliveries under the
SO 4. contract. CoL e T P S PRI o TR

A
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T A.reasonable person may-conclude that,Smith.River could. .
have met its performance obligations-under the o:iginalﬁcontracpésg
80 the:QF.was viable.. . .- e e e

8. .  Smith River c¢laims- that its. PP&L Wheel;ng Alternat;ve,mﬁﬁ
would reduce the amount of new construction of transmission.line, -
use currently underutilized- transmission lines, . avoid envifopmental
disturbance, provide revenues- to PP&L customers, and create.the. .
options for electric service to the Yurok Reservation. ..,

9. A court might weigh the harm- to ratepayers. from the
payments. above avoided- ¢ost represented by SO 4 payments. against. . .
the benefits to ratepayers and society as. a whole fxom the PP&L
Wheel;ng Alternative. . . SRIRTEPS e v ak

-10..7 There is a bona fide. d;spute—whether the deadlxne for A
commencement ¢of deliveries. under contract should-be. extendedmto'Lu.
enable the QF to study the xmplementatmon of. the PP&L- Wheeling.
Alternative. - - .. : : T ET .

coodl.l o Smdth River. and PG&E. entered Anto -a: Settlement Agreement

on Janunry 16, 1991. : : RRPTREIPNY
| - 12. - The Settlement Agreement enabkles Smith River.te utilize
eithexr the 53-Mile- Transmission Line.Alternative (53-Mile: Line) orx:
the. PP&L Wheeling Alternative. (PP&L Wheeling). It extends.the .
operation date for the project to June 1, 1993, plus additiomal. - -
days corresponding to- the number. of days; after. January: l, 1991
until the:.Commission ordex. approvxng the: Settlement . Agreement,
becomes final. RS wo SRS L s Co

+.. 13+ The ratepayerxr benefit of the SQttlemenm Agreement is- - ,
equal to the difference between~the~payments,abovevreplacement;post
of enexrgy and capacity rxepresented by .the SO 4..contract.and.the .
payments. above replacement costs; of enexgy and»capacitywxepresented

by the renegotiated power purchase. agreement (PPA). S Lo
_ 14. PG&E correctly used a range of forecasts»offav01ded
energy and capacity ¢osts to illustrate the potential replacement -
cost of energy and capacity. The analysis should include one
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scenario-based on the avoided.cost, figures-most-xecently adopted. in
" the utility’s mosSt recent energy cost adjustmenchlaeseg(E;AC)W
proceeding or the biennial resource plan update procée@éngnﬁuﬁj.ﬁ .
(I.89=07-004). .. ..~ . T R A TE T T R LR S AT

15. - The, Settlement- Agreement amends- the PPA .tO.. prov;de a. net.
ratepayer benefit of from $3.99.to.$5.74 million... . ..o . . . ..

.16. - The,Yuxok Transition Team’s petition.for leave tONM- L

intervene in. the- case should be granted because-the-Yurok, Tribe . .
stands to benefit from the set aside of PPA payments,if;the_relief
sought by the:.complaint is..granted... o - S

17. The Settlement.Agreement. provmdes that depend;ng on .
whethex the - 53-Mile Line or the. PP&L-Wheeling altexnative is
chosen, $3 per kw/yr ox $4 per kw/yr for firm capacity delivered.by
Smith Rivexr shall be paid. to- the Yurok Tribe.. The Agreement.also.
provides-that~depending'on~the~transmission-alternativeJchosen,
either 3% oxr 4% of .the energy deliveries times the.difference.
between current variable enexgy price and the fixed energy. prmce
shall be paid to the Yurok Tribe... ... . . e e e

.18. PG&E.and Smith River agree that the Settlement Agreement

should. provide economic. benei;tmtojthehzurok,I:Lbe,ﬂandmthet,ﬁundgg
will be made available to -the: Yurok Tribe through an escrow.account
to bevestablishedzwithgafdisinterested;third-parthfiduciary, The
Yurok Tribe is not. a.signatory to the Settlement. Agreement. . The. . .
Agreement states that the PPA will be amended to incorporate the
terms .of the Settlement Agreement.... . . Cm e

19. Payments to the Yurok Tribe. pursuant to the Settlement
Agreement will sexve: the public. interest.. T ,

. 20.,. The: Yurok Transition Team..should be. made a s;gndtory to. .
the amended PPA to enable it to effect;ve;y~enfoxeeexts,:Lghtsva.“
under the Settlement Agreement.. . . A

21.. Since the disposition. of. payments for the benef;t of-the
Yurok: Txibe. described in- the Settlement.Agreement. more closely .
resembles the creation of a trust relationship. than an .escxow - .- .-
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ar:angement, a’ trust account  should be-established:to effect the .
intent- of" the PaAXties. = L o T T ma e
usions - AW e e et I s SO P
1. Intervention is proper when the assertions by thell-i-
petitionexr’'provide a historical context:'for the petitioner’s.
interest in the complaint and are not contested: issues of fact in:-
this prOCeeding;‘”Since they are 'not ¢ontested, such’ claims. will
not unduly broaden the issues presented-in the complaint«'ur*'~'~
‘2, The utility’s adherence to the QF Guidelines:does: not:
exempt a utility from a subsequent review of the- reasonableness of
a settlement negotiated in a complaint proceeding.: S
3. Review of the settlement of a QF complaint proceedingris‘
limited to a determination of whether or not the utility was..
prudent xn ‘entering into- the settlement agreement.. . : . » .. . L.
“The Commission will not rule on'the: reasonableness of
expenséd‘incurred under the terms of the settlement or a revised'
powerx purchase agreement in QF complaint' proceedings. The"
reasonableness of expenses and ratepayer -liability therefore may be
submitted' for review in a separately filed applicationfor approval
of ‘the amended contract. Alternatxvely, the utility may’ seekJ
recovery' of expenses incurred in its ECAC proceeding.: ”'
5, ' PGSE acted reasonably in negotiating with Smith Rivexr
because Smith River had’ made a prmma facze showmng ‘that 'it- was:
6. PG&E was prudent in negotxatxng ‘a comprom;se extendxng
the on-line’ date for the project. - X B s
7. The Settlement Agreement and the amended PPA. are a fair’
and reasonable compromise of  the d;spute asserted-in’ the complaint
between PG&E- and ‘Smith River. = ' 70 L. ol o AU el g
8. PG&E must still seek a determination of the' ~ o
reasonableness' of ‘its payments pursuant to the Settlement Agreement
and amended PPAin the’ appropriate energy cost adjustmentfclause
(ECAC) ox other reasonableness proceeding. R e
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9. The Settlement Agreement should be. approved, and the
complaxnt of Sm;th R&ver should be dlsmmssed, wzth prejud;ce. o

! "v‘l. T Y PR S

R .
o, QRDER
: ' il

IT IS ORDERED that:

1. A trust account will be established no later than the
date on wh;ch Pac;f;c Gas and Electxic Company (PG&E) Smith River
Power PlantwAssoc1atesu(Smith River) are to execute a Special
Facilities. Agreemcnt eccord;ng to the "Settlement Agreement and
Mutual Release" (Settlement Agreement), Section IV, Puragraph H.
The purpose of the trust account shall be to receive funds i
designated for receipt by the Yurok Tribe in the Settlemenz
Agreement. A txust document shall be drafted to require’ "the
trustee tohmenage the fund ‘for the benefit of the Yurok Tribe and -
to d;sburse the funds for'the purpose of providing electr;f;catzon
to the Yurok Tribe as requested by the Yurok Transition. Team or its
successor.. The~th;rd party trustee will be jointly chesen by PG&E,
Smath Raver, and the Yurok Transition Team.

- 2. “rhe-amended power purchase agreement shall provide for
smgnature by ﬁhe Yurok Transition Team.

‘. .3. The Settlement Agreement and Mutual Release between Smith
River Power Plant Associates, Smith River Power Company, Ray Tate,
and Pacific Gas and Electric Company dated January 16, 1991 is

approved.
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'I'he Compla;nt ofSmith R.we:r f:.led October 27, 1989 .a.s

d:.sm:.ssed, with' p::cjudh.ce and’the” proceed:x.ng 18" closed. T Lol
This order hecomes effect;ve 30 days from today.
Dated February 21, 1991, ‘at’ San Francisco, California.
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