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QJ' I N I QJ! ",~, " ,: I:) ','" " '."!.' j ", ,~, " 
," 

c, 

. ',:<f''.:.:: ,.' ........ ' 

:.' •• I ~t ' •. ~ ~ 

'rhi5compl""i~~ ,p,~~Ce~di~~' '~;O'~~ out '~)f' "a, go,Od':'fai~i'l ,,'. 
'.. •. . • . ' . " ... ,' .. I.). r" ,4". . • J ~_,l t, • , .,', 

dispute ·between the parties over,.whether" and under whllt , 
Ci~c~sta~e'~s.,. th~, mea~s ~,f interc'on~~dti~qth~compi~iri~nt:,:': a -'. 
qualifyinq fac,ility, with t'he "d.efe~da~t, a ut1i'ity,'could 'lb'e~' ': . -

- '" ' '. '. '. . . ~ i • ' .: '. 

changed ~ . ,'!'.. . • • • ,_. 

This. decision finds· the terms of the ".Settlement 
• '.. '. i. -"_ , .' • '. ", ,_ ~ •• ' '. -'.' r: " " ' ' ,. '! ,! ,.:- '.:}. ': !.,' "",.' 

Agreement.~.and~Mutual. rR~leas,e::' ,tS~~tlement). l:>e,tween ,.Smith River 
t. ," ,I ... t, • . " ,~!. , "', j,. • • oJ ., I .' , 

Power plant Associates· (Smith River). and Pacific ,,,Gas .and, Electric 
Company (PG&E·t~f 'Ja~~arY 16, .. 1,~91 to be' afaix: ~nd'~~a~o~i~ ,. '.:' ~ 

. " '. , •. '., ~".l' • ,', , • ,.· .. 'I.".~ .. ' ...... I··~ •.. ·,,~,'~;.I .~_'. 

compromise .o,f ,the dispute, between Smith River and PG&,E, ,and, thll,t . 
\ . " 'I- ,~!~.". I.. . .,'t.I.~·/' ,,'.f,~ ",.',1 

PG&E ,was ,prudent .. :to ,enter, in:eo the, settlement. 'rhe complaint of 
Smith,'Rivel:' is.' dismisS~d~'~i~h"prej'~dice. '" . .," ':"" ';':'_'" ., 

, •. .. . " . "!'., '." 

, " , . ~ 

, 
" 

I I.. . Bockaround , 
... f'/ 

.. j,', , . 'j' I' I, _,. " , 

; Complainant, ,is ,a, limited, partnership :created to 'de~eiop·. ' 
'r ' . ,,' . ,. . r ~' I ~..... , •• ,' , , I \ , • .' ". I ", , :. " • • ' • 

the Smith River Power, ,Plant", I ,a \ ':'qualifyinq facility" (OF) '. within 
• , ! •••• , , , " '" • • .',', ., ,#, I .. \ " ~ r . 

the definition of the fed.eral Public Utility Regulatory policies 
Act of 1978 (16 U.S· .. C.A. 796, et seq.,) • ,,-,The f4ciiity~~s' "~.':;.'. 

, • • J '. .' , j , _ -, •• ~~ ! • 

con~truct~,d,:.in 1979 .. and;cons~~t.s ; o.f a .. ~o~d. wast~, .. ,~·~r~~:~~ectric 
generatinq_ plant located., within the service .. territory 'of Pacific .' 

• ....'..... ••.•.•• ' •• ,'.'., '. . ,,;'. ", ',.,1'/'!')" .' 

Power and Liqht (PP&L).. ....... -
'. . .•. I.· • " . ., ,.II.)~., .: .I' . .i \. ,..,' ~ 'L' :~.' " .,' ','J~:: .:.: ',,, .•.• 

, _:: ~r" Smith River, and PG&E,. entered. into a Standard Offer No. 4 
., • "". • ,... __ '. • , .; c" ' •• 1 I. .• " , / \ , ,. .' • _ ._i".' ' -I I ' ',,' ", !,' " ... , J • .. .. ","'." •• :-: 

(SO .4.) ,c,on:eract ,£o,r ... .P,G&E's"purchase ,of 10 MWO£ firm capacity for .... 
'., .A.. " .... __ . L' ." •• ,,.,. .... ,... ',. ,.I'''',JI .... ) .~""" I, .~, ", .. ".,", •• 1" '" ... ;~.'.' ... 1., ,£1./ ••.• :; 

30 ,yeax:s on April, 28" 19,85. , .. The, contract contemplated.,that ,.., .. ', 
. '"., ..,.. .,.. •..• ' .. ' '. ' ., , .' 1-.1 ' •• 1 '" I.. ,. ,...... l' " ;"'.' 'I, " , • " ., ,'" , 

b,eginnin9'"fi.ve yeo.rs .. a£ter. the. date .. 0,£, .contract,."April, 28, 1990" 
Smith,'Riv~~ .~oul.d' r~,~eiv~, fi~: c,apa~iti~payments"~t: 'S.19,~',;per·,)·'·- '.I, : 

• ", ! , , " " •• / .-p.. • • • I. I .. ,",' J ,_' • " .f, ~ '/, I ' ... '".' ,- ~.; , • ,.' 

k~lowatt/ye~r (kW/yr) ~nd levelized energy payments equ~l to the 
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.," .. ':' • - '. r 

\ ' •• • .• '1 •• ',-..I' ... ,'" 

OJ,:" ., .... , \ / •• (+- F' 

SO 4 forecas.t of energy costs'"'for' lO···years and. energy payments at 
actual avoided cost thereafter. 

The parties to the :'~ontra'et . assumed that Smith Ri. ver' s 
electrical output would ~e carried. over a transmission line to 
PG&E. :Smitb. River determl.ned "in :~'early/"jl;9:S:9'that q:i:t\~mi·g.ht· 

': .,' 1>.' ' •• I " • '. , -', ' ,. .' I '\' ' J '. ' \ ~ , ,.; T·. . r 1 

economically wheel its output 'on' PP&L"s' existing-transm'1ss'ion' line 
from Smi'th ·R.iver to Klamath G:te'n~"''''PG&'E mainta-i'ned.':,that"·use 'of':'this' 

,'j •• ", • ,t.'· , . ' .. ',' I .. ,. './, • .... ,r " " ' 

alternative' would require' an .' interco'nne'ction: study J ·,J'The 1'80 ·.days·",~ 
needed for the study would impose such, a delay that Smith River!: ,.:: 
could not'meetits 's·-yeard.'ead:li'ne 'to ~egiri delive:d:esto PG&E. 

. Smitb:R1versought a" 'one':"year'extension :6£ ~ithe I"on':':l'ine ':' " 
date and ~ffered PG&E a 'price concession; which ,'PG&'E'rejected based 

,~ '" ' , • ... , • • ~I ' ", t'" . .. , ,. t" ,",c, ," , ~ , 

on its asserted d.ou~t that Smith River . was 'a' viable-'pro'ject. ':'PG&'S',' 
demanded ev'id~nc'e of PP&:L 1'3 willingriess,·to·wheel"the ;ene:t'gy','whieh -" 
Smith.' Ri'ver "provided. Smi'th Riveralso'proposed':that"i'ts'~ioutput ;.l:)e 

wheeled :by the Hoopa Valley Ind1an pu~i:i..c Ut:Cli tyO£striet" (PUO), ~ .. : 
Smith River claimed that this wheeling arrangement would enable the 
PUO to provide electricity' to: the~'Yurok'Indians residing on the 
Yurok reservation. PG&E continued to maintain that the project W4S 

, '.' I , ' .' , ", ~ , • I." ,'" ., ' " _'" #' 

not' viable "and, on that :basis ,'refused" to 'enter' into' negotiations. 
on ~hedef~~ral of the April"28, '1990··dead.line: "1,.'" -;:'.' ,r :. ',';.' 
A.Proc:edux:ai:-HistorY: . ' " 'J '. ' , .' .;, /:,:;' :'--.' J_:'J ":. ' 

1~ COiDpiaint:'b\r smith' Rive;: -, (, .. :1."·.·.· .:"', ~\(~.: .. ' , 
, Smith:River"£iled.:'the instant' comp'Ia1nt':'on October'.'·27;/::/~' 

I '. ' , ' .• 1',., "''', , . • '.-."'. ,~. -:. I "",. .._ ' u. ,",. ""'"" . ,_ ' ,. . . " 

1989 seeking among other things, a' d'ecl'arat'ion"that"the":projeet' 'is;' 
viable so, that as, a consequence, PG&E wouldb~::requirea~to:)~" '::','/.'1/ 

,.l .",., • • "', , ' • " ,~. , • I f': .f.,,' r '.. "",,'" t '.J. (" '., 

negotiate a contract 'extension with/Smi'th River/'anord.er requiring 
, • '.' "'-,.' ',' ' • ,. i ( '.'../,., -" . • • ..' ,' •• , '''' .... ~ I' 'r, ~', 

PG&cE to' act in good faith and- compl'ete an interconnection"study .,<, 
I' ' ", " .-", "1:'.- '" .... ,f'," ,""I :.I . .',~·' ,.1', ~._t' r'" •.•. ({ 

with PP&L within 120 days, and' 'a" sus'pension' of'the' running of"'the" " 
• .,. . ',- '.. ,.,'. ," .. ,. I " ' '",'" t"''' ,.. , " ~ '. ...J 

five-year period'for Smith River'-to'" d.eliver' electricity te')PG&E o'n:" 
. .! , t • - ~ 

a day-to'~d.aY' ~asis until' Commis:sion decision' 'on"'-the" comptal.nt f'):-:~:;~ 
c ...... - I", ./. ; ... [!,-, :::11: . '/1' , .... : .. , (:~t./·' ~~/;: I -::_"-",~",./' ~~:',~.',':'J i' ~.}.: 
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2 • Motion for Ex Parte Relief. . 
, , Smit'h River" al's'6' "f"ile'd" a' ''''Moti6~'~ f~~" Immed.i~t~ :, ~nd Ex"" · . 

. . "{,:'j . . " ,- 'I' ~, • '" f' \" ,', • I '" , ........ , ,. ' •• .'.1 I .' r'· " " , ...... " ....... ' " r., . I I • I 

Parte' 'Relief'" (Moti6'n') on October' 27, 1989' seeking a to:Lling"of'the 
five-ye'~;' p~~iOd to' avoId' ~n~ec~'~~a~,e~~ns~ pe~di~g:commi~s,i~n . 
action~' PG&"E r~spond~d on No've~e~' 2'; '19S:S"that",the' 'qr~~tin9- of'· 

, '. ~ I,,', \' I" ,,' ." '" J ". " ". • , ••• ". (', '-', 1 ... •• ... _·, 

Smith, River's' Motion would. unilaterally alter a fundamental" terril 'in 
L , ... " " I ' 'I' .'-' ': .-, . ,. . " , ~ . .\ • , I I / • ,"." ... •• .... H" .... • to" 

a'standard, offer' cont'ract'''without 'hearing and pOtentially" revive'·' " 
,.. ; l '. "I ' ..' , ' " j , ' • ....... ' , f •• ,'" ' ., • -, .. r ' 

what" PG&E'" has det'ermined '. ,to , be a' dead pro:ject. ' The Commission' 5·" 
.. ' /',,'1 . ,i '.".' ~,I', ;-:' ,', ""'\"" ",J, ,-': I,' "';'1; ";"I~" '~,n. 

Division of Ratepayer Advocates (ORA) filed its opposition"to the 
, ,. , ' , .' I.,.. ,,!" .', , ' • • " ' • I \' ',~., f . • ' -'. , " ' 

Motion: on November '6, 1989 on the grounds that granting the- Motion' 
,"~' ",' '.,".",' .,' .• ' '" "/~~" ". ""',", I ' '11",,1 " .• ~'.. i" .~' './' '~', ,''</', ., "" ''''1' 

would cr,ea'te viability by' giving the OF additional time'" in'wh'ieh t~ 
! .,,' . '.,.!~~, , ,. " ",,' " .. ,~ (', " ' ...... , ... , ~'f' ",' 

complete its project:. In its . "Reply of 'Complainant in"Support o,f' " 
Motion 'fOrl:~ediate and ix Parte' Relie'ffl "filed Novemb~r' 13:>~ i'989'~' 
Smi th R1ve'r ~r9~~d' that the 'tolli:ng 0"£ ':the five year' d~~d'iln:e wo~ld 

r', 1'" . .' I -. I ' ' , ," ~... ~" " .. ,.' ,.J.. '. ' ," 

only preserve the status' 'quo which' existed as of the dataL 'on 'which 
the complaint wa; filed. ',"The~s;~igned ad.ministra.t:i:,;,e·l~w :j\l~ige' ' 

\ (~, .' ,-' c ','.:" ~' " ) .' ' .' ": '. \ :,. ,I f ,\ : , ' • ' • '. i' • • I','. ,... .. .! .. , '· .... 1 t, I. '., ,. ct •••• - ... 

(ALJ) considered but did not grant the' Motion" at' the prehearing' ' .' 
.' " '." ~.- , '~ , ' •• '0( ,'-. '. ) 1 • ~ " • • '" • I , Ii', • • ~. -' 

conference' of" January 4', 1990. We here~y', deny the Motion:,~J' , .. , ", '., 
3. An8We!kO

f 
PG&E" .. ", 1',,' '., " ,:. :': :.,' ','J. ;', .' 

! '; ," .,'. '.;., .~ ,..' " r I', J • '. • ." _. , ..... ' fI !~, '''! 

On No~ember ,30,1 1989'~'. PG&E' filed'the "Answer" of P&GE", 
, • I ,', '. ,. .,' '" . ""-'/' +" • -,' '" • t /-'.(." . - .,. I, ! ". r"'~' - ,," #", ''''"1·': ~ 

seeking dismissal ,o'f' 'theeomplaint~~ with prejudice." The' defendant' 
• ",. ' ,'" ,'~ t • " •• ,-' 'J" I' I '" I,' ! ".' , .' ~ ,., ' .. < ,"" ," r" "-,. ~ , • " 

asserted that the" complainant' is" sole1y responsible fo'j:' the.' ,,' . -,' 
: .... ' • ~I' ; .: ' '.'\ ' .... _. :"'. :, ., \ "', '. , ' .;','J' ,. .'" ,'" ..... -, • I ...... , '. ; 

situation about which it complains, s,ince' instead of"devel'oplng the 
. ". ' ' ~ I ! : 11':),..... ,I .. ' " " • , ' ,e:,' , "'. , ',' , .... ..," _' . , 

project, ffcomplainant consta'ntly proposed alternative' 
.' ' I, " , ' I" r , " • (HI'" ,"'1 " ' " I .. , • I " f' , ,", " \' ·1 • ,"": I , ,.... !- ~ 1 

interconnection schemes'~"nd'facility loea'tions ", -and" wh~le' "PG&E' ' 
• :-,.. I ~.; , ;.,:, ". 'I • '.' • , l' ::-, .,' I. ';, I' , ~' ," " - " r p' - ,. , ., -.: I''J .... 

made extraordinary efforts· in considering and preliminarily" 
~ , ,,.... " ... ~ , .'" ' .' : ~h .... I' ·f 1""- I"'" • '.. , to , 

evaluating the numerous and constantly changing "p'roposals-;lidvanced: 
• •. , . ..:; ',' '. . \ " • f," ~:" / " ;r. ;";: ,. . ,_' " " . '>, .,:,,' "'" 

by comp,lainant,. ~ .complainant was not deve10ping any 'one of the 
_'I ,'~,"":,, ~ .~:'!' :". t.( .. :.' ....... /. "'.' . I ,,: ' ',; ".' .". (" ~J 1')' .• .'),\1 I 

proposals." . , ' . .,. , .. 
, ..., , ~.' • ' • '. I"~ ',p. ,; ',.'. " I " :' t.' c , ',.... , .' I , \ ~ , "'" i '-I ,: 

, 4. ~ , :eeti.tion tQ..1.ntex::wne 
. """ On: oecemo'er' 20'," 1989'; "the ffPet'itionof 'the' Y~rok: '" ,,,,,J 

I .' , {' .I, I I' ., '" '., ,.' " ,"',' i ' ,I.', ' " , . _ , . ".1 ~ .f'~' ... .1 " 

Transition Teamf'o£ Leave to 'Intervene'·' (Petition) 'was:fi"lect' .. · The 
Peti tion was opposed by PG&E in its Reply filed ori>'Jan~arY 'i2;: .,' .,': 

- 4 -
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" f : " , , • ~ ',; •• ~' .. '. \ ' ,'.' ~,('I r ;' •. , ..... r ~ ~ I~ '. :./., 

1990 " According to _ the. Peti ti,on, '~pproximately"80'"' Ind'ian 
,<, ' I ,.. • I ,I , r ' I " , ' , 'I I .-. ~, , ,I ... I..,j, ,. T' ...... '. 

households. are' loca-eed in PG&E', s service. territory; these residents 
.. . \. ., ", ,.,.'.' "'.' ' .... " ':. , '" -: /. ,", '; :"':,J :'. ',' ,".:, .'\ ..... ~ .' ""'r:~ ,'.' ~:,: i',_.~· .. ; :","'; 

of the, Yurok "ReservatJoon," have unsuccessful,ly sought electrJoc , ' 
' .• ~ ,'" I '. 'lj~.I.' ",' )'0""":,\,,':,," i,', '.',',:',' ":' ·'l' .. • .• ; ... ,r~~ ... ,,;., ............ ,..,.",.; 

u-eility,service fromPG&l::;(,~nd. Smith Riyer has proposed .a,", means of 
, " •••. "". • ": I ',' I'".H',·,· ': .' "",.,,{.,.,,"':" > .... 'f~1 r'( ""I 

providing the Yurok Tribe with resources needed to bring'" . 
,;: • ," ;" ••• ': '_ 'Hl \'" ", ',.! '.. ",,! (" ...... ,t,>'· " "'7 I","~ -, ·1'. 

electricity to the Reservation, as well as income to the" Yurok' 'and' 
• \ I , ' .,'" " • • _,', ". .' ',','. I • , ,. 'I (' I'. • I , • • • ( I • '\ ".' r ~"., r , '.' 

Hoopa 'I'ri~es. 'l'he Petition asserts' that the Yurok 'l'rans.i'tlo'n· TeAm ' 
,'" ., •• , '" I ' • ,,' I' 'F' ' , ', t., r . . ,',., .... ' I t', I! .. •• ,....:; : ~,~'" ~. /.~ ..... \ •• ', '~: 

(Y'l''l') has entered into an agreement with Smith River whereby the' 
~. .' :" •. .J .• .• "" ', •• ,,": 'J :', . ,r."~('./.," 1/' ".j ,', -':-+, r ,n.' ~ . ~'" 

Yurok 'I'ribe will receive income and a fund would be established" to" 
I , "'I~ , ' •. '" " ',I I • '''.'.:~ .. f .... ,( '" '. ,,""J .~ 

provide energy resources fOr the development of the reservation. 
Impiein~~:ta:eion of the' agreement is c'6nti:~q~nt' ~pon' 'the 'cPuc:' ,,:.;,'" i 

granting" of relief~oug.ht in the' complaint. The P~titio'n'- ~ii~:' ':, ' 
. ," , .' , ." ' " " . ,r "., I , " ... , j""'" -.' (' .' ,"" .... 

opposed,' by, PG&'E, which claime"d. that: the 'Y1'1"!? averments are' not 
';r~as,o~~biy" pertin~nt' to the i,ss:u~s al~eadyp~~sented"" by"~h~ , , 
Co~pl~,intasre~ired by. Rui~ '53 o{ t:he;conunissio~~s Ruie~ 'o~': " 

Practice and P~ocedur~ (Rules)." PG&E fears' that' inte;Z;~nt'io~ 'by" 
I.' " '. ," "'.", ;-'" r. r ", ,;~' , ...... ~ • •• J •• :, .... t, "L';"-' 

the Y'l''1' would shl.ft t,he fo.cus of the proceedJong to ~G&E' s past 
; • ,.', I I . " I .:',,',,' ',. '. " • ;'.: :.' (: :.+'~ (' .:~;:' ,-:, 

interaction with the Yurok Indians,. 
" •. I' • ,')"', I,"': '. • ;. 

Y'l''l' has clearly alleged its interest-in the outcome of 
'.' l' '2' " ' . '" ,,. , "', "J ' ... ~(.::IJ . • ,I(~. ,I, :;1 ,j 

the proceeding and its support of. ,the complaint .. The as'sertions, 
conce~in:9, the YurokT'ribe's x::elation~h:ip: ~ith PG&'E proV:id~ :~ ,.:' 

'.' 1'1'., • I .'. r,.- .. ",,' ." , t·· ," • 

historical context for the' Y1'T' s 'interest 'in the".' complaint arid are 
,.'.' • • I. " ':. • • ' ,. ','e;: ,- ,,' :, .... , .. ,:'," ':/._ . ;'t ':: , 

not contested issues, of. fact in this proceeding. Thus, 
, . , .'. ',' It., (. '.' . ;.1:; : \ .. '.' . , ., ' ',' :,' '> I .. ,/ '''\, 

participation by the. YTT' will not'unduly broaden the issues 
' .•.•. , I, ... ,.' .'. .' ,.~:.i. ,,'j. "., ",~:' :. ,.;. j. :,""';, ~.lf.':'I' " I .... ··:. 

presented in tbe complaint. , Tbe Petition to Intervene is granted .. 
• I. ,". ./'. • " • ,.' I •. : .' I' • ',' ". ," _. I • ":' " :.,.: ! ' • .I ' ,~' .' ..' :' ,. • 

B. J.9J,nt MgtiOn to Oi.8mi86 Complaint " 
On August 15,' 1990,: Smith Rivef 'and' PG&E 'filed. ',their '.' 

" " " " '. I • , " I" .. -'l' ',,' ,. "";,, , ('0' ., , , • """ I "' 

"Joint Motion to Dismiss complaint and 'for Approva'l'o'f "'Se'ttlement'''~ 
(Joint Motion). The Joint Motion w~s d~~i~~, ~~~t.11out ,~;~jud.iee;- ~by 
ALJ ruling d~'t.ed August 21, 1990~ec;"u3·e the Jo';i:nt Moti~n did no-e 
indica-ee that the prodedure~' fo~ "set~i~ments s~t· 'f~~thin 'Rule 51 
had bee;' foil;w~d."" ' " ,;, . , :'::.;,;"" , 

, '. . . " " 

.... /' -'" 
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, ",J ',":' ,iAn"''' Amend.~d:,Join:i!"Mot'ion ~tO' dism:iss, 'compla;l:ri~~~nd for 
Approval o'f ~~-Sett'lement ""'(,Amende'o' Motion}' :was' "f;C;led.":' on;:·Auqust :'1$.; l'" 

1990." Smith:River':and PG&E ':as'serted.' tha't' the:.lother:part!es:'.to:the' 
pro'ceed.1ng' :h~d ;atterided.'a' meetlng' to 'di~5cu:ss,·the .. t-erms:,::of "the" ,',,' ,': 
settlement and" 'that :: all: parties had 'agreed~ tol

! waive.tthe;i'ssuance -:0'£ 

nc;tice :'anCi,the hold.'ing' of 'a, subsequent s'ettlement conference' as: .~ 
required by;'Rul"eS1':"In "all other respeet's,the-·"Amended:'Mot'.:LOn'was 
ident'icalto the Joint"Motio'ri )of"AU:qust)~",ll'S', , 199'0';'" 'r' ;" ,', ,; : .. ;':"', : 

: ':DRA replied to' the ,'Amended' 'Motion' on, September:2$r~19:90~ .. ' 
Accord1ngto' ORA~' the' 'opportuni ty' 'a'fforded ORA':and ·.others ' to· . ,,' 
comment on the settlement does not eure the settlement's 
inconS'i:stencywi th Rule" 5'1.1" ('a) ,which r:states fnpart :".-, 
'''Resolution' shall :~be'lim:tted 'to',~'the.issues,"in/that proceed!ng ·,·and' 
shall not extend t:o . 'substantive "i'ssues':~which may: come'; ,before the' 
Commi:ssion'in: other"'or:!future proeeediIigs'~" '::" .,,'.J ':',,', .... )"; 

',~ , By ALJ Ruling :'dated< November 1';';'1990 i' the"ALJ aqreed.witb 

ORA that the' settlement exceeds' 'the scope 'of the issues!ra.i:sed in<' 
the underlpng' complaint 'because 'it requests,that'the',Commis.sion'·'" 
declare'the settlement to' '}:)e:'finaJ: 'and, not subject'~t()' further':.,,' '.: 
reasonableness revieW'~" The ALJ':determined that' al,thou9'h'~'Ru1et'S.1(.:l: 
would normally prOhibit:. the:'part:i:esfrom'3ettling~;issues":;beyond the 
viability' dispute raised' by the 'pleadings~ the,QF::Guide:tines!! {see,. 
0'.88";'10:"032')' allow-'the" parties';to' take"the further,s.tep ,of::settlinq 
their differences by negotiating. modifications',to the': SO '4 '. ," ',:,:', 
contract> Bywri t'ten motion, the:' parties may then:.: seekdthe 
Commission' 5 . approval' of the· settlement~· 'rhe 'ALJ,~cautioned",that; , 
the part:ies' would'not be'ent;i'tled:'to .. a. finding;' that;:the':'agreement' 
i's" not:' subject to further' reasonableness, review';,':~such: relief-' should 
be requested by' separate- application. . The' ALJ' further required the 
parties to "£,ile an eXhibit: comparing' the',' impact of::the·'settlement j 

to ratep'ayer costs' assumi'nq;' that' PG&E' prevailed:' in: thee 'underlying:) 
contr6versy~ 
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," ,Smi:eh:R~Y',er, ,,·~G&E:r and :,;th~ "~~ ,~~ugl;:t,,;:~~~~~w [f?:..f the ALJ' S 

ruling .;, ,.On:/,Oe,c.ember ',:10,.199.0:,,; ,an, ALJ:, . ...Ru.l.~ng ::af,4-~~d.,;::th.~, ;. :','.fC, '-::~/:, 
November,' 11., ,19:9 0·, rul·ing~, wi:th modification., 'rhe .. ,part.ieswere ,,:~ . 

• • ," , ',' ",'. • .... '... j ... , .... ",I,~ .... , _." 

expressly 'permit'ted,"'to requEtst..,an,.or;der declaring ::ehe.,:settlement, 
. .., I ~ " .•• 1 , , ,_" .... I, ;o~. ...' '''' • 

between Smith, -River"and PG&E to '·1:>e' a ,fair ,.,and (reasonable .:compromise 
.. • , • '. : .'.'" ~ "" •• ' - ~ I .. ,; .. ~ • • • _, _ • ~ .. 

of their!"dispu;te and,,;findin,g that;, PG&.E was. pru~e~t,:in,.~n~,e:r.ing:i,l:~o 
these'ttlement.·with, SmithR.iver.~·" .. 'rhe ALJ .£ound.tha't"the, '",''' '" " 

f , • ," , • '."', --.J ' ' ...... J,., " 

Commission had never: intended, .to· ,insulate ,.,the "utility from ,the ,', 
• •• ~ " , • ~.' • ...." j J •• ' ,'._ •• .' ..... ., 

pos:sibil'~ty:of:. appropriate .. further review w:~e~"detemi%.l-~ng the 
reasonablenes:s" of,the:,'utility ;re,aehing a, ,settlement agreement .. with . , ...,., . '" '... -'.' .. ~ 

a OF. ':' ,." ~ ,. ~.:.' '.j i ' ',;~:) I' ~;, '-.: • I:, ..... ;' I.:~ .; :~,:-);:;Ij~j:I:~) 
We ~:aff,irm tha t,whiletheCc;nnmission ,has., ;~c~l.,~ t~tE!d, : t,~~ .,: 

modification oJ· QF.:·contrac,ts .by, ,adopting.:the QF.r-;G\1~de~i~e~"'~At,~s 
never held, ,tha.t,aciherenc,e·,to· 'the, ,Guidelines would exempt a,.,utility 

, " "+'. .,.,. & •• ~ • I, I , • 

from review of the reasonableness,of payments,~d~.,:pu;,~u~1:1~\.::to",:i1:~ 
negotiated set'tlement.. ,The Commission"stated, ~ '~~. ~J?:) ~~viding 

explici 1: ',how. "to' instructions in quidelines .wrongly;. imp~i~~r~tha1:(~ 
we will re-lieve the utility of their, J~urde~ of pro~f.,i~ 1:-::, I'i."·' 

reasonableness,reviews. ,Utilities"are,.held to la,.standard:of;~, ':',. I.­

reasonableness, based ,on the facts "that are known.. or should. be. ,known 
.• ".'.. R'., , 

at the .. time. the utility, makes· a ,decision:_. While, this,: .,,'!.-: . :",0.1 

reasona~lenes-s-"s·tand.ard. can, ,l:>e .clarified. through the,.adoption ,of. 'I 
, ' "" .... , .,' A,,, ., ..... C ... "' •• ,,'~ .. 

guidelines-f,·guidelines do. not ,relieve the, .. utility, of. its~ )j11;"den:,of 
proof." (D .. 88-10-032,.,29 CPUC: 2d 415,. 428 .• ). :; '.,.- " ,::.: 

. ,·We,.support the ALJ'srulinq \ that the ,parties:: sh~~~~" be.,,~ 
entitled, to, a finding. on the,reasonableness",of ,these'ttlement due;· 

. " • ' ., .... ,. " .. ,I 

to'. their: reliance . on, "American Cogen' 'I'eehno.lo<.tY:., Ine. v. P,SZ&E., ,," 
, ...... . • ..J 

(0.89-11-062) ' .... However,.·:l:>ased on',our reading. of the,: QF,':G~idel~n~~, 
we instruct all utili:ties, and. QFs, that, "the settlement of.a ,,,. ,,, 

. ., ~ .... J .~., •• 

complaint, does not ent~:tle ,the.·, ,utility .to" a" r.eas,onaDlene~:s 
determ'ination of the ,expenses::; borne, ,unde,r the terms:, of::,th~~~, '.", ,~' 

settlement or a revised power purchase agreement. Consequen:t1y,.:. '': 

- .. 7, -_. 
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the recovery of those"expenses'('from ratepayers,,'wi'lJ::'.;not be ordered 
:":)':;., , 'C ";'."~.,I,:',: " ,'. J'<:,J.~ . ,;"(1., ,'1" ".:.',".'/' :~ ;~·~lf:~'··I.: .,'.:r o,":'" 

in ~ decision on the prudency of settlement. 
Review" o'f';'the:' settlement'::-,.;ill :be' lrmited:"to a ,~ :' 

t . .' '." ,'I,' , • -. I -,' ,10. t~1 r'" . 'n .' 

d.etermination"of whether or not' the utility was.:prudent in entering 
• c ~. • 

into the settlement agreement. The question of viability must be 
, ; t' , . ,', " ; .". I ' "" , I ' " , " • '" \ ,~' .: " .. ( .... , 

answered, as. viabilityee:eo.blishee 'the util'ity"S duty'to'negotiate 
, ~ , • • ' ;; ,: I \ . , , . ) .,. t r' ,"~ . " . I • • ',. • • ,t·", . r I' '-,' '. , • , " I ,-.., 'i', /'. ,. , r" • 

with the OF".:' 'TO warl;ant' ~ 'change'in contr~ct termS /'a' 'bOna' f'ide'"'" 
.' .; : I • • ,,". I' " ' .. , d., .... 'r' . . ,) ,'.. •• ,'" ~. , ... -, + ''','., .:, I ._,., 1-""'1 

dispute mus't :be found~' In 'this'c'ase,' the parties disputed 'wheth'er/' 
, .i,; '_ I.) i: I',:,' t)'" , .... ;,/ ":', ~:', ~:"'I' ;. ", ~I " .,';.. f·!·:.1 '.1 1 .... : :-4>'1"" 

the means of interconnection could be changed. In other c"ases, 
, .- • f .. • , t· "J'q" I, ,.' ., " ":"' (,,,. " I, 

issues such 'as 1:he validity' of' a force majeureCl~imor 'whether" 
\., " .) ~_, : • I : :. .'.' - • ',., ",; _'~~';, +,...,' :,' ., , , . t. T I ,- " ,'. ,- "" I -

modifications would result in essentially a "new"proj'ect"· 11\4:y' be'. 
: I , ',1 1 • ",.' " ,', '~'~_,}, ' ;' ,", " ' ,", " , .' ,',' , / ' '", J .... ,. ", • ", ~ • , : "\ -" I'·... " l ,.' ~..-' "', ' 

resolved through settlement. When a, complaint is 'properly framed', . 
the res'~l~tion' of these ~estions. is: 'within' the; sco:p~'~o:f' t'he ,,": " 

" .. " I. .., , .". .. ~ ~F .. '",' ,~~ ". ' , "; I', (' ' , , ' '-., , ',' ' • 

complaint. The reasonableness of the cost of a settlement is not 
, I " ,," .' ' , ,:,' • ,\ I I' '. . ,I', \, ' • , I '. .' , " .. I • 

only beyond the scope of a complaint , it will come before' the' . 
\ " _ • " ~ ! ' ' " • , , ' .• . , . <'- I "', .' ., ' '! .. , • I f ( .. t , ,,',. • " ' 

Commission' in a" l~:cer reasonabl'eness' 'review.' Thus; the' Commiss)ion' 
, i ," ~ '.J ' " ' • , , .' ' , " , ' . ' , , 1,1 , '" •••• • J 

will n'ot" rule on'the reasonableness' of sett'iement expenses·.:Lxi 'this" 
I : ' :' ",: I. , . '. ; .. I .' • " : 'I', \,' • , " ,." I I ; '~ • ~ .' , t':' ) l' .• ' ..... , ' "!"'J', ~ 

or subsequent complaint proceedings. The parties ley either brfng 
• ~ ( I ( : ,. : "J - I • ,T, , • ' ~ f! I:,," I '.' : , .\ ';", '; " ' ,,~ • , , , • , " j , " ", • J: 't) 10- , • • . ~ ,-, , I (", • 

the iseue before the Commission in a separtltely filed "applicat'r'on' 
I ( • > • , ' '.: ", ", ',' I 1 • . ~ " "", (,' ",',' I I' , 'I /' ! , r J 1 "j. ,'" ~.. I \. '1 

for approval of the amended contract. or the utility may wait 'until 
r I ,. ,',,' " ' ", , ' " , ... '.. .,' -. (. _ ~ '., 

the expenses have :been incurred' and.u·n"dergo reasonablenes's" rev'iew . 
in the appropriate energy cost proceeding. 

,f" • ". I )./: .',,' ' I' • " 

e. Amendment: to Joint Mot19n to DiendQ" 
On J~nuary' ~,6, 1991, Smit~ River and. PG&E filed their 

"Amend.ment to Joint: Motion to Dismiss:' Complaint and for' Approval of 
Set~le~ent'" . . The I 'pa~ties' request "'the ' f~llowinq:": 

, 'l ' 

( 1) 

(2 ) 

" a' finding th~tthe' tex:ms of . the " settlement' , 
agreement' entered into· by Smith~ River"and " 
PG&E on January 16, 1991 (Settlement 
Agreement) are tl fair and reasonable 
comprom.isEJ' 'of the dispute between: PG&E and' 
Smith:,:River and a finding that PG&E ,was" 
prudent to. enter, into the settlement; .,. 

" ' 
" I 

a finding that the. Settlement Agreement 
and Power Purchase Agreement" (PPA),' as 

- 8 - _. 
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,amended:'pursuant to,,~:the;,terms-, of "the;. f' ..... , "~orr' ,,~ ~ ':'; 
Settlement Agreement; are reasona:ble, ~and"~'" " 

•• J "":' .'~,.," ".·::l~~.' .... 'J!.~:r :::~, {~ .. :!.' : .. ;~. 

(3)" . upon, approval iO~ ,.,the, Set't:lement:A9'reemen)t/,~ 
dismissal of Smith River's Complaint, with 
prejud'ice~~ ,'" :;'0;0;' ',' ':"~;'",:.", :':. r:<".:"" .. ,,,,,,: .. 

", • '. .." I • • • , ," I , • ',: , r, . > : " }. ~. ,,', :' • • '. I r , ',' ,;' 

On February 15" 1991, ORA filed its "Reply of Division '0£ 
". ()~,,' .' .... ,.. ':' .", ··."",,0 '~"I.: .. L':.,'. ,.j, ,-,j, .• :.,: ."/ '", .~)rl"I'I,):-:j·"'" 

Ratepayer Advocates to' Amendment to Joint Motion to, Oismi'ss' ' 
, (I',' \,.' ".',. '., l _", :'. ", ,.1,.' '~.,. ',/~ ""I" ~ "{1') ,,~i' 

Complaint and for Approval of Settlement." ORA objects to the 
, ".',.' , • ~ ..... " .:.. "', ; . ' ' : , "':', .• .. r- l I , •• '1 I " • ., '~; :.~;'::..: • i: r, .. 

parties' use of a,!llotion, instead,of an application, to request the 
, " I ,,'. , .,' ' • " , '. ,'. ..1,' ':) ::;. ..' .. ' '. , ' , ': '-.' .• c, I --: ~, , ':' ,""'., ," 

Commission,' s approval of the settlement 'and a finding' of'" ' 
" , J .,. '. I' i . " , . " '. • I \1' . ' .' ',," i l .': t; i '/, "''', ~ i ' , :' 

reo.eonableneee. ORA po.inte ,out tho.t noticf) of a motion is'roceived 
" ., .' t ., • I '. . I .. ' ',,: ' • , I I . • , ,,' '.. ' .' . • I .' \ r", : -~ ,) j "'~ ~ 1 • _', ': I II ; r '. 

only by parties to a proceeding, whi,le notice of anapplic4tion b.nd 
( , >. • ., , I" " ", • 't • -.' ,"'- "I' ~ ~ , 1 • J. I 

the relief sought is given to the public at large ~ While' -ORA '.' 
concede~' that a' settlement '~ay be appro'ved' by m6'iion, 'oRJ.:;'~fqu;s' 

, , : ' !" I 'I. ,':: ' • , 1 ~ , ,,: . I C'" " . " .' • :' , " '" ~ t • • • .! (1 . ( J ~'".'.' I 

thb.t due to the limited public notice of motions, a settlement " 
, '.' •. _. ,I.' ','. ; \.' /0,. ',"-/:)":. r '. "t)-I ~ "I" I, ...... j;1t"'\" I'~ ,. "f, 

proposed by mO,tion should strictly obs,erve the limi tat'ion of 'issues 
" ",.. .'.1, 0' ~ .'; .. '~'j,' ..•• .', "f, I,': , ' .. i-!'~I ~~;, ;'·;;',:'-'c':;-

set for'th in Rule 51. 1 (, a). ORA claims that the Joint Amended ' 
Motion. 'should I?-0t be the :v~l'lic10 by' ~hich 'the r&O:I5:o~abl~n~l!I~ 'Of 

.• .. '.' • ,.', ' " ~' ',', ' :' , I' ,. I I " j I ~ ~ ," ,;., • ; , I ."), j I 

pa;yments under the proposed Settlement Agreement" i's determined ~ 
,,,I, ",'.' '. ".' ',',I" ',} ". ,',",. ,~ '''I'·,. '. 

ORA' 3, concerns have be,en thoroug'hly considered and have been 
• , • ,',. , .... j '.' r' , I' , , ~ . .' ~,..' ' , '!.', . '.'.' (: # ( 

reflected in 'the following discussion. . .. , 
, . '" Ii :' '. " " ,."""' •• I; ;(" 

'. ~, , 

I I I . Settlement Aaxemaent 
,,' , .~: '.1.'.: [.J 'J :" ' .. 

,- / r ,J, ".' J! ' ,t,I.' '~""; 

;' .. 'I, " (', 

The partie3 to the Settlement Agreement include Ray Tate 
and Smith Ri ~er Power 'company, wh~: execu'ted ~he SO 4' 'aq~e~ment~iih. 

I , , ." ',. " 1 ~ " • r • , ' ,... • ,(.! ,"" I .• I I 

PG&E and have assigned their in'terest'in 'the S04'agreement ''to 'the ' 
, , " ,I '. I •... ,,' , , .~.' ;:: " ' :, ~ :' J ' ' , • J 

complainant" SmithR'ive:t",'and PG&E. ,The"intervenor" "iTT', is not a 
party to the agreement." 

, , • , .1 I" ~, ' I , • , '. ., ~. \ It,. 

The Se't't.lement Agreement suspends" the· five-year operation 
date until June' 1> "1993 'and provides ai'daily extens.i:on for each day 

• ; I":' ,. • (. r,' • I. .' ' '1 I . ". r ,d", (T-

after January 1, 1991' until the date the Commi3:5ion':order approving 
the Amendment 'to Joint Motionbeeomes final.', ~"" 

- 9 - " 
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,~., F.ixed.energy, pr,ices. for,amaximumofl,O MW"will .. be, paid~., 
) I . '" .• "" .'4 '.' .".r.' '..... ".'.1' .... ',,' "'~, _, '"" ._) ,"' .... -..I'" .'. ',) 'rI ... , I ... ' ... , •• 1'",. 

for a period of 120 months,.., as in, .the original, ~PA,. ,but ,.t,:r~m, th~. , 
• "'. ", I", ' , , .' • ' , .. " j, • , • I ~~ L ,,',' _ "" I _'. .' ( • 

later of ,:June. 1". 19.9:2, or the date of ,.initial,energy,del,i,verie':5. 
.... ." ,. "... i_,,, • J _. ,j • ',' ',., '.. '."., 't, • ' .:. " ;'" • • ,,-,,_ 

Energy deliv,ered pefor,e, June .1" 19.92 .. shall be purchased ,at. as-
, ..... , . <..I,.. , " • • • ". , ..... , ....... ; I.,~" ' ~, If \.,.", '11:. 

del,iv:ere,dene~gy pr,iees ,,' put, wil,l not receive any, payment",£ol:'.. " 
... . " .' " .• , . .. , . ~ '". . '. ) .. . 'r". 'I • • i • . " .' ,'., '.. I '. ' •• 

cap,deity. '.:',':: :," ,',',' , ,:1: '" '.. ,~" '. '. , ,,',~ ,"/I"',,": 

", .... Additional, pricing provisions are contingent .upon, which ~ 
• ',' "":: ': . , '. • " , •• '. .J t .; '.U"' II,,' I ... '! ••. I,ItJ·, ., .. ' ,,, ',.'. 

of the two transmission.linealternatives specified, in .. the .. , 
• ,. ,.,...... , .'" I, .'. •• • ... 1. ... ' •• , ...... 

Settlement Agreement is used. _. " 
" •. ' .' '" I ,Ij 

:'~ ,,' If, Smith R~vE)r, .el~~,:ts, th~ "S~-M.ile :rran~rt1.,~ss~~n Line 
Alternative!' .. (53-Mile:,Line)~ ,and provides, the ,.level ,of firm ,capacity 
designat~d i~ ,th~ P,PA; ,th~ r~~epay~rS: ,,~o~ld p~y, S193" per"kW/yr,',for 
firm cap,acitY~ ~~su~ing the p;oject "d'eli~ers', fo~th'&' f.~li'-term ,of' 
the PPAM" S~i~h River. agrees that ,$'3 per'k:w/yro£, ,thO:t ~o~~t~ill. 

• ., .,.' • • • • ' ' , • r ,. ,I '. ,,' '~ ~, : ' • . ' .. F'" , '. '..... ,J l • , , 

be(;paid:py PG&E, ,to ,the ,Y,urok Tripe," Thus "the QFwoulcl, r,eeeive .. 
S190 per kw/yr.'· . .""" ,," " ,.', " . A, •. - •• ' " 

I "I ". ~ ,'.':' . '.'.1 I' • ',/ ~~ ; :. ~ •• 

, ; ,': If Smith River elec,ts ,the '~'PP&L ,Wheeling AlternAtive" and 
provides the level ~ffirm"cap~~i,ty d.e·si~at~d' 'i~ ,th~"pPA·for the 
full ,term .,of the.' PPA, th~ ~atepayers would paY.,S19.i .p~r· kWii:r . fo~, ' 
firm ,~~pa~itY ~ ,Smit,h Ri~e~i'~9ree~ that $4' 'per.'-;;;rir. o(,that"'~mount 

. . • I , . . • , '" . .. '. ~ ,I I ,".'. I .I ~,. 

would .. ,be paid Py PG&E .to the Yurok. T:r:ibe Ilna thdt i:t, would."rec,eive 
. . . .. ,. '. . . " , ,;,' . "," ',' ,," ... ', 

S18,8,pe~,\kw/~. " .; ,,' , ',~ ,:"'," .", .,,:' "'~:" 
. ". ", . The, Joint Motion recites that in the event the price of, 

, , . • ~ ,j, " .. ' • , I u ,~, I , " • ~ I ,. , •• \.. I I.' "..'! .~ 
firm cap~eity", is. reduced due ,to .the QF's f~ilure:,t,opr,ovide the> ... 

,.. ' _. I., . '," , " .' ."'.'''' .' .' . I... "." ',' , ',i _ . • ..1.:), .1 '_ : , 

designated level of firm capacity, those reduced ,p,dyments ,woul<:i .', 
continue ,:to '.be. subjec:tt~"the $3 per kw/y,r 0'rS4, ,per' .kwlir' payme~ts 

~ •. ' ... ', ~ , '. , " •• . ',' /.', ' '." ,.01, . ," .' , '. • ._ i _ " ' ' , (, 

,to ,the Yurok."Tribe., ' .. " " 
,.The fixed, enerqy. price. received ,by Smith . River will also 

• I " " ,. ' ,.. , , ) , I , ,,' ,! '. " ,. ,,'. ",' ,', ;;. ",' .,,' ..J',..' " (\. ' ..-I. ,'. ,~'. 

depend on which of 'Cheo ,'Cw~.,int':erconnectionplans the project, I uses .. , 
I •• /., • , ,.', , ',Jl _, I , " ,,' ••• ' ......... } ... ~ .. 1.,./ _ •• ,1 • 

. , .',' .. Under. the. 5,3-Mile, Line option, Smith River would receive 
, I'" "'I ' , - _, I' ". ' "', ,>-.,., , . 

,a weighted price consisting, of, 97% fixed, ,energy . price ~nd 3% " .' 
• ~ " " ,,' " ".1 ,I, . • l ' I- ,I , .' _ I _ I _ • !, 

variable. energy price., If, ,the ,PP&L Wheeling o.ption is ,selected, 
, " ,I •• _, .",. , • I " r.' ,...' . .~' .', '. ..' 1,. I : '''" " :' I J 'I. ' 

~ , '. I 
'. ;': •. ' :: I' I ~':" !: " ~ 
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energy price llnct 4i v~ri~ble energy price~:':':"~ ');',.::' .:; :, "', 
. "The QF: ~grees tli~t· depending' 6:ri whether theS"3'-M£le ·:t£ne 

or PP&L Wheeling option' is chosen) the product of either ':31' o'r' 4'%:> 
,', " '!'f' " I " ,., • <'. I ' 

respect'ively, 'of' the OF'e energy deliveries t'imes- the' 'differ,enee";' 
between the fixed ~nd variable energ-y price shall be paid 'by.'PG&',E':' 
to the.' YurokTribe for' t~e purpose '''of' f'acilitatinq :the~supply of 
energy to'(theinha:bitants of the Yurok Reeervation. ::: 'I.'::" 

~ r , 

A. VJ,Mility:' ,', J • '/;'" , :: '',t:', ' ...: ,~; 

The: qu~stion 'faced, here" is whether ':the; special facts 
. ""'.' "" , , " "f'" . ') "( ". ,. f I' 4 '. " _. , .. " I 

presented by Smith '"River warranted neqoti'ations over' An' extension' 
o'fthe- five":'year deadline" ""We do :n'o~ force \ the util£ty;'·tO ',.I': ~, ' '",' 

negotIate con:tract 'm'odificationz ''i'f'the utii!t~l is;:'corivinced:o!' , 
nonv:i.abil'ity.' , Instead',,'we'prov±de' 'a forum for 'settlement only if: 

, ; " • , _ r i , t I , I '," ~. • " • y .', • _I • I' I 

the utility' is' satisfieclth:at the're is a qenuine"'qu(U5tiori"'of"d"QF"'S 
viability.'" (QF Guidelines, 29 CPUC 2d 415, 427.) ,". ,;" '" ' (" 

'In'ita 'c'omplaint,Smith River asserted that it requested 
0. one yeo.r 0xtemeiono! the project"'e on-:tine date'on J\pril"Zl/' 
1989 and that PG&Erepli~d':that"the''':QF/'S construction schedu!e:w4s 
"';very optimis.tie~ , "'although not' irnposs'ible ~ ,t-' Accord.ing',' td~"Smith> ' 
River ,PG&E' required Smith Rive'r ;to first obtain': ",' .'letter from':PP&L 
expressing will:i.ngness to wheel; a' letter from PPStL' was";prov:tded: on 
July 7;' i9S9:;' PG&E thEm clainu~d that the status 'of·'the'!Caltrans 
perm:i.'i and !fuel supply 'were' irt such doubt that:' PG&E" concluded that 
the proj:ec't(was'notvlo.b.te~ ",.i '.t' '''1.,.1,: ,,", 

"'Smith' Ri";'erstates" that it subsequently'provided'PG&E'" 
wi th <=:vidence that Cal trans would have issued its permi. t~:':til. time''''to 

• ., I .' '\" • I • I ' • ,J"j', 

allow for compl'et'ion'of 'tr~:n8rtlission' line con'etruction: 'by the five-
t. /. "', ,',' .' ':"" ". • ..... ". " " . , •• ' ." ,,,.;/ ,I , ,.1 .. • ,',. ,., :; "'., 

year deadline- and that there 'would 'be' economl.C " contracts for" the ' 
QF',S" purcha:se of 'fuel -:once the pro'ject's on-l:i.ne'date:japproached. 

,'" 1'- ' ,,.., -'I' I I I I ,'. "', , , ~ , I .t, .. " •• (-' ,. __ " I " ,. , 

We' find" ,that 'there'was a fo.ir 'chance ''th'at' 'the project"may 
, ' '. j, ,.',,' .)' "' " ~ '\ I" ' , ,..- , .',' , " ' •• -. .' , ". 0, ' l I" ... ~ 

have commenced. del.l.verl.es by the'fl.ve-year deadll.ne\so that-the-QF 
was "viable." By undertaking the more expensive 53-Mile line, 

- II -
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Smithy"R.iver could ... haY'e met i,ts, performance deadline., "PG&E",was., '" ,'", 
'~. ".1 ".,1" "I'''' ""', '_', •. ~.', ,',. '.' '." .. ' '--"~ , ... ~ ....... , ..• ,.~._.I .... ,.I 

prudent; in·, negotiating, wi th" Smith., Ri var because" a ,r,easonable,. person 
_ , • u' ( , ". .' ," ~.. • .... ' _I ~,t .f " .. ..1 .... ',,' ," "I 

may haveconc;lude,d that the' OF"could,;have ,me:e its,.,per,formance"."" 
" I • .'.... .' • .' .• _ ' ,_ ' .... ,' ",I"". " .• 

obligat.ionsunder, th.e,.ori9',';'nal,.contr~~;t." ,;, ',',,::' ,'::;':;;:, ',': .. ' " ,', 

B. "Good faith Di8PUU;:." :"',,,.;";' ',,'<.'.1;:;,J ~;.,: qr: 

Sinc,e the,QF is .l.ocated ,in the servic,eterritory o,f .. PP&L, 
• ",' , • ," '. _, ,.. '.' ,.., • ~ ,_ • '. _ ,I, .J ~ • _,' .... ,', ..... ~" <",'.) •. J • 

some .means-, of! transmi:t,tin9- the power, to, PG&E' s. se:rvice .terri tory 
., . ... .. ... -. ,... . " ., ~, '.' ' ....' .',," .. .... ' " , 

,was, necess.ary .to accomplish ,the ,purpose of, the, power,,, purchase. , 
, ... • . ' • • "I I ..) .,.. , '"\'' 'I" _, • ~,.oJ .... '" ,\. .' ',,' {. 

agreement •. ,After a,. series, of ,proposals, fO.r interco.nnecting.,,,the 
I , . '" "', .,,1 , .. '" ". '.',..t ' ',,'.' ,1\ I.,' 

projeet,. PG&E .. :understood, tbat,,". the, OF's .. developers had' .el~cted .to 
u _ " '" ,." ".. •• • ~.... • ".. ' • .f. , _ ~, , • 

construct a,53.-mile transmission. line ,from .the. project, to, PG&E' s ... ,' 
'. ' • ,... I,r.. _ • , • ~. '.' •• '. ~j, '" • .J,' + • ,J-. ' ., 'I I , .,~" ' , 

Orick, s.ubstation.."" In. early., 19J5:~, , Smith .R~:v~r, le~~ea'H ,:;~a:'tr: I ,,:"." " :.:, 

transmiss-ion. capacity, had, be.come ava.ilable on the 33. mile 8,tretc:h ... 
• ', ' ". • .. .' .,' • .- ". ~ ..... -,.' •. , , .,'.' •• .. , ... ~.,.~ ~ '. ,-' j " 

of PP,&L's> existing, transmission. line from Smith River to ... Kl4IMth " 
I ..... 1 :, '. • .,. " ',. j' '" " .' .' ... " • ' .... """e' , ••• f,. 

Glen.., at the edge o·fthe Hoopa reservation. According., to,. the, OF,,, . 
" '.' '. ....'.. • ' v' I, , , • , , • /, 

.PG&E,st4ted .. that". to' implement, .the Smith River-Kl,amath ~len .. wheeling . , .. -. .' ',," , '.. .' .. ,'..... . . , ~, ., . 

oP:t:ion., ,PG&,E. ,and. ,PP~l':- would, h~ve to,; complete a. new, i~~~,~co~.~~'t~~n 
study. Smith. &.iver. states. that, PG&E ,required ,lSO days,;.,at",.a rninimum 

... '" " ,.( ' .•.•• ,;' •. ,,.J., " ,I .' ',.,. ." 'of ".' ...... '. ' · .. F '.. '., • 

to eomp1e:t,e'"the, ,.inte,re~nnect~on "study;" ma~ing it::.imp.~.~si:Cl,~~: .fo~. , 
Smith Rive:r;, to .. implement the,P.P&L Wheeling option within ,the .', , . 

•• , .. '" !., " •.•.• ,.., ' " ) , ," ,.,; ," "._ ." : r 

5-year, on-line deadline. ,:''',> ,-,., .... ". ,'" r '.,.... 

The OF states that use of PP&L' s transmiss,ion )ine. would. 
, ,: ' '. ',' >_,' 1 <_I"r':;" r .. j,~ , • 

~ow,er, projec.tcos;t.~,. ,in~r,~.~~e:; ~ts e,c0l1.0rnic b~ne,~.;ts,l;;f~n9:",make the 
proj~~,:t:.,in~re_: environmental~y b,en,;i.9n. ,I~,~ddit~o~, ~h~ ~a~epayers, , 
of ... ..both, PP&Land .l?G&Ecould..benefit,from" the. increase in. revenues 

~ c·_, , ' 0-.' •• 1, ',", .")'~',' ~ .~, '-.' '~""'.' ...... ,' •••• \ "; •• ~,,,~,,·.'l.,.; .• ,' 

from."PP&,L.' ~"wheeling .ser:yi.~~s::and .~he,:,.a:V,9;id~,nce"of, eo~.~~t.?h((~."tend 
PG&E service into the Yurok reservation and the PP&L Wheeling 
option provides the potential for providing electric service to 
Yurok residences, according to the QF. 

we observe that a good faith dispute eould easily exist 
over whether PG&E was required to extend the five year deadline to 
accommodate an .i.nterconnect.i.on stUdy. The Commission has 
encouraged the utilities to carefully manage their standard offer 

- 1.2 .-, 
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"",' 

~ ...... ,,' ~ -~ 

contracts' so' as" to' iimit ratep:':yerliability 'for"paYment'5' ''above:. J::~;~; 
av6'ided:' cost"i :,: to': the' ' extent that", Sud. th:':~ Ri ve'r ' 5': So·· 4~ 'eo'ntr'act; r: ,<~.:.1 -.:,: 

paymentS- are"'based:"on erroneous:J:yihJ.gh~· forecasts of;jefl'ergy ;and:: ": r: 

capacity costs, PG&E should' managii{'the"SO"4" ~ontra'ct;)to avoid:':": 
making unnecessary payments. Utility xnanagement.··.teehftique$'·M've ' ,: 

" • • • ~ , ," '. .' ." • ,~, ~,' > '- '., • ., .,r. I" I', 

included strict enforcement of the"five-year dea'cll'ine-;~' •. ,~ 
. , . 'We £1ncf 'that' the're' is' .~:~: Cl'is:tinct' poss:S:bllitithat" in th&: 

ease of" l;i tigati'onr a court might·, weigh the': nam t6) %atepayers' from 
the paYments':; above'· avoided' cost' represented: :by SO 4:"payment's":' ;')' 
aqa'inst the bene'fits to ratepayer5and: society ae' ':a';who'ie~'; from 'the 
PP&L Wheel\in9'alternative':~ The court may "fInd' that :re£us~l~)to-~ ,', 
extend the' date 'for perfo:rmance"'o£ the' contract' wasr-: 'in~: 'error and ,.r, 

thus'require:'PG&E to make payments under'the SO: 4:/contraet>/'· Tnis·,: 
forms··,;the;: bas,is '0£ a"g.ood faith 'dispute . between' PG&E:' and' Smith:"~ 
Ri vex." as" to' wheth'er the £ i ve-ye'ar deadl"i'ne should" be:)eXtenCieCl~' o'r : .. 
not·. 'rhe revised on l'1ne date"o'f June 'lr"l9'9:3- is a;~ good)'ehoic~/,'as 

it provi'de's ~5ufficient' t'imefor the necessary'intere'Onneet10n':.tst·uay 
but not.excess'ive 'ti~e' to a,llow' a 'troubled OF' to'enhanee·'J.:ts ' 
via:bility;:'at the expense of ratepayers'. "We f'ind' that' PG&E:'wa~: (.:; 

prudent in neqot'iatinq a compromise"extendinq :the'6n"':1:ine"&te' 'for; 
the project to June 1, 1993. 'I ',' r .. ,t, i -.', ,\,.,' 

c. : RatePawL.Benef!ttr ,,', ":,.,:: , .... 
. "WE{imus't'as's'ess the' cost that'''woul'ci' be<bo:r:ne 'by' ratepayers 

as th'e 'result 'of dif'ferent litigation' outc'omes:·:of· the> undcii-li1ri~"~I:; 
di:spute":"" PG&E' :forecasted:' the': cost 'to' replacee~pac'ity "ancf e:lergy() 
th~t 'woul'dhave" been 'purchased!'from"Smith River' based;';on> 1:w6"'sets:'~ 

, ,,: I. '. .... : .'.' ", 

" , " 
I. .......' 

"', ' 
" .' "~.',: •• ' :/''" "', I ',,:~ I I·'.~.j .• ::) (.'.-- ~", •.• 
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of assumptions. 1 While, the" two, "current It, for,ecas:cs, "ar,e useful 
in pr;vidi~g'a r,a'?-ge 0'£ po,~~nti~l,':t'at~pay~r,'~~~ef,it;s~' ,the, ,.~,nalysis 

. ..'.' . .' ... ,. . ""', . -. ..f ( 1 .. £ "0 I, ~.. • J \.~ I." II ,",,' • ., I' • i 

would have been more helpful, ,if, .oneof "the sC0,~arios had, ~een ~" 
.' '. " • _.' .'" '.., I ~ I. • ,~" _', , .. , '," • ',' _ ! •. ... . J .1 I 1 . I,... ,'. I' ) \1, 'T'., ". L.' ., 

~ased"on the most, recently: adopted fore,cast ,o,f ,avoided, capa~'ity and 
'. I .. ", ' . .I".~. , •. ,.' .• 1" .tj'" ~\!,_::,'Ij,I.'·_ .. o-.} ... J/.". '~I'./ 

energy cos:~~ in, t~e,.utility.'~; mO,s:t ;',r,ec::.e,nt ECA~,~r (.'~~e C.O~i,ss,.i.,~n :~3, 
bie,nnial resource'-p,i'an ~Pdate proce,e'ding,(I.89',",:0'7'~OO'4) :-~'~he'use. ,of 

• .' .' ~',' " " I ,. \ .,' , " ", I ,_ , \ " '... " " !, I • I.. I, '. '0' _' . , ~. ..., .•• ' ' 

other ,assumptions: would ~e appropriate ,to esta~lish a range of 
'. ,., .. ,._ .. ' ";'-' , _ ... ,,':, I .' . 'l~;; ~.~_ .. _~ ... __ :,~ 0"" 

potential cO,s,ts.. _, " ' .. q,,/;;,(; . ~ ,'.::'::; ::: 

I,f ,PG&E were to, prev,ai;/t,~e~ ~o paymen~,s'" \u~~,e~, t,~e, :: " 
existing ,S,o 4, contrac,t would made.. . Ratepayers would . ,then ,purchAee 
c~pacity 'a~d, ene'~gy,a,t' c~rrently fore~asted a~oid~~'cost'~'o::,'repl~~e 

o , .... 4 "~.' • .., .' I"", , • ,...' 01 '-" • I .. ' .... ,' .. I'(~ ,. . ~~.I.,; .•. ) .... , .. 

the, 10 MW represented ,by .,the complainant. The pres'ent value of , 
• , , " , , ,.'. • • • • ,.' ,'.' ,,,.,' , ". J .. I '. I. , • ~ ,'" ; ·.c! .. J I... ,. '. ) \' ..... ,..: . ~:' ~ 'i 

"those,.purchases, stated ,in ,,1990 dollars, would vary ,~etween $47 .. 43 
.' ~ .. ' .• ' I. • 't' '. J I, • • 'I,"";. .' ' I, .. I .'. ...' ,'. il'" , 

mi~~io~and ,$.76:86 million. : ", , ;: ", ", ",,,,, ;,,,,,; ,;,-. 
,If ,Smith River, were to ,prevail, the project's on-1S.ne " 

" I . • ""., I. " . '. I' . " , ., " , ,', ,J .. , I , • ;, I ,.':.", .,,~): , ... ,: 7 I' .. 

date. would ~e,extended to approximately June 1, 1992 to e1l4~le PP&L 
, ' • '. • , • ". < !. I , " • I' • .' ,.,' , ,. , , '.,' " ''':~,: ',' I .. ' I' ~ ...: ' 

and ,PG&E, toperfo:cm the necessary interconnection work.. ,The ", '" , 
ratep~y~rs ,wO~lci., 'pay repl~ceme'ntc~5ts ,fo~ener9Y"'~ntii S~th Riv~r 

.... , .. ' " ~ •• _. . ' .. • .. ,' ,,. . ' .. J ,~ • ' /" • ..' " ~J ; .. ,J •• ~' I. I."~ ..:"'.! 

beqan, deliveries, in 19:9.2'" then purchase power "at SO 4' prices for 
• ' " • ,,' ' , • ',')'. , '., •• ',.' ';: .' .', ~ ( oJ, ! ... ~ ~ r' .,'.' .. :::-. ' , 

thirty years thereafter.. The ,net ,present value of, th~se payments" 
, , ' , ' " . ') ", , ',' " ' 

range, between $79.95, miliion and $95,: 9,3. ,Thesepayments ,exceed'" 
t ... , ,.I .' '. I", .' .' "" .,' .' ',',' I ",f, I, ", '" ;"1'" , 

replacement costs by a present value"of $19.25 to $32'.61 million: ' 
, .. ,' ,.", ' ,,(.',1 ' •.. \' .~,;I ~. 'I .,:~~ il,- ,·"· •• ·L~'~·.J",· 

", . .: " : "':. j ,J I' : :,', ,; 1 (","I,' ~. 

1 The two forecasts employed. the following assumptions: ._-"', 

Jl).":No"new' eapae1tY:needed','unt.J.:l 1999;' the aruiual:izedfi'eoet:':of ~ 
"'" :~.' c0m1?us~i(:>n t~r~ine :ts:'ass~med ~o)~e'$475/kw~ and: "th~; :energy-; ..,': 

:,'rel.l.ab.l.ll.ty l.ndex;statedl.n"PG&E"s' OIR-2: ~ompliance-' f'ilinq'of 
, ',,3/13./87 is used:. Energy. values 'were 'derived from"DRA's ,,',", 

te'stirnony, inA.86-04-012, 'a'PG&E' ECACproeeedinq.:'-,;'''' ;" ',," 
" • ,." ' , •• ', :('1' J '" .' .' .' J: ': ' :,", ,:, '" '"j' • ,'~)~,,' 

(2)'~ ,New,:c,apacity needed' in" 1991';'capacity valueis'>foreeas.ted: ~y';DRA 
, on'i/2S/S8 in A~8S-07-022. " .. ,',',' ".,'" ,,' ,;"J'", ':", 

• j" ' ,. ... ,\ ': ':' ;. .r, ~', .1(...1 
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" , Iri thi's ease,: the' parties ''havesettleci anci propos'eci::' ,; 
amendments to S~ith :'Ri'ver~:s('po'wer 'purchase' aqreement~'~The':-'" "" 
ratepayer benef'l. t -;expected "to result' from 'Commiss.'ion approval ::'of" 
the 'Set'tte~erit' 'Agreement: wa's . c'~lcul":ted' by 'PG&E under the two':'" 
tr~nsmrssi~~ sc'~nari~'~';z 'Oependin:g'on 'which transmi'ssion':' ',:,,' ': ' 
alternative is, e,mpi6yed, ratepayers would: pay between $18"~j7 and- : 
$31. -ii.' mili'ion ~o;reth.an repl~cementcost'. PG&E' hAs"cal'culated"ihe 
reduction in payments above avoided cost resulting' from' the " 
Set~lement' Aqreement::o'r in bth.er~orcls," 'savings ' from'" the 
s~tti~ment ~: Urider" the' 53'~M:Ll'~ Line'al tern'ative~:rat'epayer~{ would', 
be bette~ 6fi by '$3.9'9, to S5.4'8 million.; Uncier the' 'PP&L' WheeJ::tng:' 

I '. r j .. ' ." ' ' ,,") : • , ".. • I " " -, "'!' r'. • ... ' "/,' ,; ,._. 

alternative, ratepayers would be'nef.it by $4' .-25 to' $5' ~7'4 'million. ,., 
• ", I, I '. ,,' • I' " ' ! . ~". , " . " . ,'. . ". , ., ',"'; ~. , N. .,..01 

PG&E's analysis,which we ad:opthere;" uses' deviation' from 
replaeement cost, as a measure of ratepayer burden' imposed:' b~ieac:h" 
of the ,scenarios. Ratepayers"!would be'best off if -PG&E ':prevailed, 
and instead ~£ p~rchasinq power 'under' contract ';wi th Smi tl'i: River; r:.:: 

• '.' ,/-"", '" " , .. " •. ~ "'J, j,:' I' " ."4.'.·' .. I; •.• ~\(~ 'I 

PG&E purchased replacement power at' 'currently forecasted'" avoided" e 
c'~~t. ' R-'.iepaYerswou'l<i be wors'toff i'f~'S~ith River '·pre'vaiJ.:ed) and 

( '. " (,J _: 'O"'j" " "~I"~"~ "."','" ,", ., ,(/,-, ,_I " ,. ,... ~.,'r1 

could collect more than' the cost 'of replacement 'power ~ . The"net:'" 
. ,'.,,: (','. ,,'f ,;:,' • , I" """"J ,.' , '( , '. 0' I, ".' ".1 '0' • 

ratepayer benefit, rouqhly'S4~0 to $5.7mil!:t:on~' is''fair' 
,- ., t"" . " : . " ' ',' ~""" . , .' , ' " C I ,.... ' , ' ' , I " • 4,' , , • ' • ", .. 'I • I , • ,., 

eons,l.deratl.on, for the settlement 'l.f' one estimates PG&E's"ehances of 
. prevailing, "and.:':thus; 'savin(j'- ratepayers' approximately: $19"1:0'$33' 
million, at roughly 20% or less. Given the fact that Smith River 
was seekinq to postpone its performance date in order to explore 

•. ,' ___ 'J " ,~ :. '/ ..... :. " 
.. _. ,.1 I I" 

. )~ ..... 

2 PG&E emplo;(ed,the following meth~dolo9'Y, ~o"quanti~y",:ehe;rnet , 
ratepayer Denefl.t:., ' (l) -,calculate the ,total florIn cap4cloty~and fixed 
energy price;,po.yments::under, the, SO', '4contraetand"under;;,:eh'e>amended 
PPA; (2), sub,tract from ,each ,:total the payments 'for" firm;::eapaeity 
and energy based ,on. for<;cas:ted avoided., cost to' obtain, the~ payments 
above replaeement cost·l.mposed by the SO 4 and amended'PPA 

, contracts 'I respectively;,,( 3.), convert, those two se:ts of payments, I 

above avoided cost into present values ,'and' calculate, the' d~Lf'ference 
between present values. ,~, ,,' ' 

- 15 -
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the feasibility of an operationally efficient, less costly, o.nd 
1·'I,~·f • ',' "',"t () ",., 1 , _.(Il'·' " ,.' .... f'""., ,~,.".,"" ".'~".'" ,.\.~ .. ', " ,.; 

environmentally 'attrac't!ve"transmission "line;Sm£th' 'River"s' """' ',1'1,,,, 
•• ,'-':~.I·L"'i-I~~""'~."" :"'.' > ':, " "j>- I: . ...; ... 'L,': ""'1";' ", .'''' ...... ""'111'" ""_,, ""'."'j"''' L, .. ~_. ' ..... r" 

dssertions thdt it had substantiallycompl£ed' with "the 'OF "m'ilestone-
, . ,j; • ,', , . 1 .... •· i' , .1 • ·'l' ,-, ,'1, , " . .) .. p.' '"" I"~ t' ", (-. .' : oJ. "r l ! ' .. -. , I .. , 

proced.ure, and Smith 'River"s' co'lorab'le"showj;n90f"viabfl'ity"'~"we'" 
",/ ,.,". r. ':'~:"'I '1-,": , . ,., J 0' "r '.' • {~ .. ' .... I .... ,. . t··'· .1"-, ...... ,. _~ ' ..•. , ,1. ,~:., 

find that PG&E acted reo.sonably in settling the complaint., ,. ' 
o. ", BeMfitS"<to 'the ";YuXOok'1xibe ,.-; ',,>, " ' " "-. ~::,(,'" r ", 

/' , .' • " , ,.( " '.' •• ~ , ','. • ,f.' , • " • '. ~I c' • ,'-. • "', Pd,. " •• 

" PG&E' and Smith Riveragre'Q that" the' Settlement'Agreement" 
should pr~vide:: ecbriomicbenef,it' 'to:'the' Yurok' ''l'ri~e':''''One'';~f the 

".~ • ',',"", ."," • ;"',:"' "::. \0 " ,' • • ~, •• .J f.~:"/ ' , "t,....~ .. "t . "r. "+~ ... ~ "r',_."," '_. 

alternatives for deliverinq Smith R.ive'r"s:'qenerat·,ion t'o the"PG&E, .... 
. 'i ",' ,,' ('~ .... " , I·' (' I, "," " ,.,...,.,' . ""',. '.... r· .... .,... " .,' 

grid, the 'PP'&L Wheeling' Alternative, presents: an opportunity "'for' 
... ; .~~ '_}. ", . r. " , .': ':, t" I" .. - I''', '" , • ,/'. 1',"- f'" ....... .. , .. , ",' ' ,., I ~ 

the provision of' electricity to inhabi'tdnts' '0'£ the res'ervation' who 
do not currently have electrical service. Power ':eo'u'id' 'be "whee'led": 
over PP&L facilities to the Hoopa Reservation and a line could be 

• " "'. ',,, 'I (.. ....,. ", ~ 10 • ' 

constructed over the reservation'to 'connect with PG&E's qrid at the 
Hoopa Substation. 

". , , "The Settleme~t Agreement' prov'ides 'that '/c~rt~~n'~;amounts 
, .. .. '/' • , ." .' ' , ' ' ..,." I • .' :. ~ ,". ','f 'i' f .' , , ,", • '. .., '.,. 

earned from the delivery of Smith River ener9'Yto 'PG&E wil'! be 'paid 
_t·.'r "', ,,' ~-"", .', ;"" . '., '" i:~ 'J ;'~r. ' "~ ", ... ,: ".1.,. »'.1 I"~· " , .. ~ 

directly to the Yurok Iridian 'l'ribe: ' 'l'he' Joint Motion st'ates' that, .. J 

." • , ., -. ~ '. '.' f' " :. ." r, ';, ' " ,r ... " . f', r'/ ~.)., " ' ;' I I -, '., I ' , .. 

the parties, intend to' provide 'partial fund'i'ngLfo'r the yuroJ.:'·'Tr'ibe"·s 
.' ..... '~,,',.:. ','.,,1 '" r " •• p. _.", ...... p,-,,, .• r.,. ~).'I"_""I"'~'_'" ; '.'(" 

efforts to supply 'energy to 'the reserv~tion 'dnd"contemplates,' that 1', 

... ' ." ",' {' " ,', ,". ,~' ' .i. ,r' " " • ... . ' ,.' •. , I" h , " ". -'I ,., I,., r 

~n escrow account' wl.ll be established)with' a di's£nt'erested third ' ' 
• ..., -.' . "'j , ~ .', .',. " " 

party f:i.duciary to make the funds availalole to "'the"Yurok''"''I'ribe;.: 
',',' We 'find 'that payments: to 'the 'Tribe will::serve<"t'he public 
'~'f'" , •• '!, " • I ,'. " ". '. ,'., .' , •• ' " , ""I .".o_...... ", ",. r ,'', ' .. ,.-

interest and approve the intent of "the parties~' Since' ',t'he' j , ". ' 

.• " . "1" t •• , ,,- : .• ,' • ", {' • ., ,J' • ","', "'1; • " /"', ,., ,", , ... )",.. ' ", 

Settlement Aqreement does not provide' for'anescrow account and'the 
• , , ; , • I .; " • • , • ,. , /',' • .'-, , • • j I .' , '( ~ , ',' .. ~ ,.....' " - ." ..... , _, _ ... " " ... 

Yurok 'I'ribe was not represented' in'the Settlement Aqreementi"we "I 

1 ; '" ' ,. '. • ... ~. \" I, f', I ' ., • • " "....., ,,' I.. .'.,., ~... • ,." ~. ,,. " 

will order' the establishInent' of a trust account.. A trust ac'count - ' 
''; • -'. '". ~'t" ."' "" -.. " • " . t :. . . ;. ".,' -~.,' .,.. ... '-,'" ·r ..... J' '~', .', 

is preferrable to an escrow account because' it"'proviaes .Itheparties 
with more<fieXibi11ty; ''Xhe'trust' account'wi'Jj'::~e e;tab:Lishecr':to:",,,,:· 
receive' ftirid~ desl.~no..ted;'for'receipt bythe:~\lrok'Tr£16e~in the:'>' 
Settlement Agreement. It will be administered by a third', 'pafty:~ :~:l;;: 

" , ',"",' /"'f' I" r ",', (',.: ... , ','," ' ".; f" .' , ... " • "",: •• '~, ' • 

jointly"choseriby PG&E, Smith 'River, 'and 'the Y'r'I'~''rhe trust 
: ... , • I \ I, .:" .' ,.' ,"','''' ',"'" I l ! ," " ,/' ': ,"', I- ":.,, " " I' - , .... ," •• ,', • I" 'j .... . ,," .... , "'! ' 

document will require the trustee' to mAnage' the' fund" for" the'" "" ',' 
.' ..... ,I," ~." "': ' •.•• _;.:.. ,,:>.; ': .. ,.: '.,!'.'. ;:(" ' ~~'" '" ,:I',~,';".: 
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::.' ~. ) , - " 

.... ,.' ,". ,: .", . 1 1 .... :,'; .. "Yo' (,_:'/,,)~.:t.!~:I'·".'··:: "" .~(~ \r.-r'I';'",' __ ~C~~·-;LJ"-'~: .. :::' 

benefit of the.Yurok_Tribe and to disburse the funds 'for the 
. ":". /'1., .. 1" .••• ; I'.~ 1 '.",.j. IJ( ....... I;~<,.·.::~,.,.I.'\.,.,~j ·i"J",.:;·.I",,:~;;,'~ ~:.r.';'.;,J.~:.::··'l~:.~~()··:.,·/!···1 

p:tJ.r};)0se of .. proyoiding ,.elect;-.ifi~ation to. t~e Yurok. Res~rv,at~~n .,as .. _. 
, •• ,,.. ",,_." .,)00" ' ••. ,' •• 'e i ,,'" "'~.'~' ", \ ·,·1 _ .. , ~ .. ~., _ • ..r •.. ' ,I,.; . ":(,,. -' ,"~I. ," I 

requested by the" ,Yurok "Trans,i tion" Team or. its, successor. By use of 
'" ~ :,., .... ,_(_~,. ,_ '1,.1. J,'.,.', .•. I: .,' \ . ' ... ,",.'. ~ ~,: :,.;r,:':: ,":,:. J' .::" )"j:.:,'::' .. 

the third party t~st.mechanism, the parties and the Commission 
• . ,I , . .' .' ,~) .; •. _', .' . .. .' : . I. ". i, , I; I ... '. ' ",", ." ~_.".' I I', • .)' , .'" ~ I "'.' . , 

will be removed from any responsibility~for .disbursements .. and the , 
" /' r .;:. ' i " .. : I', ... :. . •.• ~ I" J,.. ..... ,: ~ • '. " 

need, for any ongoing. reasonableness revie'w' wi"lr. beobvi'at"ed-. 
, :' .' .,' 1 ',. "of •••• " '. ~ ... J ",. ',""" '.' "/ ... ~/, J!'r:~ _~'~':~" :~J y"\",l. 

,.The power ,purchase agreement is to. be amended to . 
, r ..' ".' .' ,. • ,~ , .' ." I • ' , :, I • ' ;, i , ,;" r... .• ' .'. ,~ _ I ~ : i .. 

incorporate the terms of the Settlement Agreeement. ~he amended . 
,I '" • " '., , r '. ", ." ,,. 'P, • ,-, 

PPA:shall pro~ide for siqn~ture by theJy~'I' to enable the'Yurok ," 
," .:... ,'~; .", ,I" " I...., " "" .,' 0' : J _,' " , ' : ' • " ~', .,.' '. • I ,. , " I .. :~ , ." 

Tr,ibe to enfor,ce the payment and ,.receiptof its, share of, ~apac;ity .,: 
: • -,I' ". " .'" • ~ , '" ._'..-." .,'", " '_' '"' ,,! I' •• .,}) ',.." .'. / ' ,'. 1( .• .1 

and, Em~r9Y:~a~e,nts. I,' .,.. ., ,.,.. "<: ... ,~.':' :I,.:~'-, 

.. ' VI. ., Conclusion 
" !' ... , ... " .. ' " ' 

. '. ",. ',l '~:; .~)": .: " • , . ' ,-: ':) 

• .",:~; I,) :.,_,-!<; ~-: (l .... ~ /' '("/': 

Smith.~River ,alleged ,sufficient facts in its complaint as 
•. I ,., i ' , .' ... !.... ' ,I .. I , ! '~} ,.' • • "" .' !, 1,' ) '.,' • : ' " • 'I , ' ", 'J .. ,,' ,~; ',.';. . 

a prima. facie,showing,.that it was viable .. We,find,that a bona fide 
•.•. ; .. I" } .. ' •• J L" ,: .. ,;" ,I' • ,_ JI'<~ ! .. '.- ,_.~.'.l •. : .,: ..... ,:~Ij::::.~: ; 'I'~"_;',," 

dispute .existedas to whether, PG&E .,should have'extended the five-
j. ,j I .• ",~ ... , ',' ;".,I,! J' " ',) " ~. • ,,.' j ",'.1 ,' • .... I ... :"1': ~I':' 

year deadline to· ,enable Smith River to study the feasibility of the 
• .', ... ' ".' ~ " .. ' , ,_" " • .', ' .' , • ~ • , f • , I .. 1'; :, \ " / J --' .. ' ':':"" 'L , ~) 

PP&LWheeling. alte,rnative. "Consequently, PG&E was prucient., in .. 
ent~ring in:to:, ,ne90t'iations:'~it~ ,Smith, ~i~e~ to'an;e~d:,~h~.p~e~ .. : 

, J j I ,. ~ !.' , ,I ,I, > I I ". '. , , • J" I '.., I. ,I f ' '-.1 '.1 " '..I'" \'1 _,', • 

existi,nq SO.4"c.ont,ract. , ', ,,' .. , .. ' 
• '., , , ',~, ~', ,,' , J I ' '. ./ '. ' -' • ... 

The.resultant settlement ,agreement reauces·the. ratepayer 
.,' . , I.", I.,,' , I, , .' '."., "",' ',I,', .,1,'.' _ " .' ':/, 

burden 'of,paymen~s above replacement.cost for capacity and energy 
, ' .. • • :.' " " ..... c ,.': • j .1 ' • • . '.' 1 ~' .... 1 , ; f. './ ,~ , • c '" 

bY.,S4.0 toSS. 7 million, depending. on the assumptions used. Given., 
the p'ote~tiaifor PG&E. t~ ,p~ev~il .. in' litig~tion o~~; ~he, .i.:;s.~~s: . ,: 

I., I f." , '. ' ~ I,." r i I _". • " '... ..' ,. " 1,,1 '.- •• !~.~,.. ..,0, ~" 1 •• '. 

present,ed in the.complaint" the.,net ratep,ayer benefits"ar.~. " .. 
, ' .. ' ... ' ,. ._ _, , •• ,' " co" ,J , • ".., • , ,"-, t, .'. I" j • • ~. " I ... ~ ,I , • ..'., 1 

su£ficientconsideration for settlement of the complaint. We 
.: ,. ,', "I' '.' oJ.., ' .. , '.. _ • I ',' • ' .... " " • ", • I.. ,. ..' " " • , • ,. ..... " ,~~ ( r, , 'r 0 ',' • • 

conclude ,that the settlement agreement. and,.the amended PPA are a 
,J. ..,1" , __ ".1 '."~. ',I, .' ", I' , ,I.,'; " ,'/.,., ,.c' .. , __ '.· .. ·~L: ... .; ~J"~.",~);.r " .. : 

fair and reasonable compromise of the. dispute between PG&E and 
, , _' .' • ,'.' I '. ~ I, I .' _+ ' T'! '.}". I,' .... 1 .; :,):_ i ....... ,' ",' " , .' .. 

Smi th . River... . ' . 
~. ..... . •. ':" r-;,. ';, ' " ,'I •• , ;""- .. ~, r. ,oj ,I'" J'.'~' .. ' 

, AS. explained above, we., do not determine :that:"'all,j ptlYments 
., . I,.,.,' , ; . ',' ~..' , ",J,," '" '. ,! '.,,1 I", ,I.,., f. ',-, j. '.} I" ~ 1_. " , , ' ' " 

by PG&E under" the ,amended, PPA should, be" recovered. from, ratepayers ... 
f ,""" .,J""",, _ J. • '" ",~, ,.,'" ,'.. .:. '", ~J.J' :";1 .;;, :"'1.' .!7 ," .;~J .' •. ' 

PG&E must still seek a determination of the reasonableness of its 
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payments·· in': the:: appropriate;' energy",:cos,t:'~djustment"je'l'ause (ECAC) or 
other"'reasonablene's's proceed'ing:~"·~" ,...~.",:.''''; :.::j ::,:,' ",,'; 

The Settlement Agreement should. be approved,,:ancf·;thef.: ~,., 

comp'laint'~ o'f~ Smith: River 'snould:: be·: dism:i.;s.sed, with,,: pre-'j.udic:e;~ 
etndlnCrs';o£'hct~, :,.~::" ',:' ,->~; ,,~; - ......• ,;'~(/.: ' .';'i",_, "-~ ':: .• ::'y,:; .::'. :;,;//., 

"":-:1-::.-:" ; The complainant:, 'Smith :R'iver·: Power· Plant:: A8soc,ia.tes.c '-' -,:;~: 

(Smi th,; Ri ve'r'-)~, i:s" a QF' 'as~) defined,~ by,:· the· Public 'lj,til'ities" Requlatory 
Policies Act o,f" 197'g,~'):";('J~": , "j' •• .'~' • 'r:.; ! .. , '.I~.: .. ..... ,.:. ~:.I .~. ,:', :::J:)~. _: .. ~~,., __ .~ .. ~., 

'2'.' 'Smi th:' River"' anCiPaC':i:fIic 'Gas&' E,lec·tric: CompanY'" (PG&E) 
entered~' :into-' a· -50;,'4 contract:"f-or l?G&E"s ·purchaseiof·,. J:O·,i·MW:· of:.fixm:·,Ci 

capacity for '3'0' years'on:' April '2,8:,," ·l9:8:5-.. :'The, contract eontemplated 
that Smith River would receive levelized energy pe:yments.: ,equal to ...... · 

the SO: 4" forecast' "0'£ energy..' costs ·andfi:rm. capacitypal'1l1ents:. in 
exchange· for:: 'firm'~: c'ap~"c:ity: 'de·liveries-.,-::beqinning, five: years;"after:;'" 
the date' 'oft cont'ract~' April' 25:,· 1:99:0; ... ,;: ,,' .", '" " r;.: '. 

3. The use of transmission line and interconnection;' 
facil'it'£esi's', nece'ss~ry 'to:"·deliver: Smith, River"sl.eleetncal .. output 
to PG&E.. ,.,~".' ,';. ,''':;:;:': .-: .. 

,;' ... : 4:>; 'The·re· is no· doubton,;·the record· that Smith;: River could 
have :met: its; 'deadline:· for': commencement·o£;"deliveries.' by. <:.: ';';, ,: 

constructing'·a'.· 53~mile' 'transmission; line' as 'hAd,; ,been. ,ctiseussed: with 
PG&E.";:( .... ,: ... ~ ',','. :'.' ::' ...... 

. 5',~ Smith, River' determined in early' 19:89"thatit>,mi:qht·::. : :\: ,::. 
economicall'y~ wheel::- its',output; on PP&·I:.-"g.., axis.ting transm::i:'ssion ,line 
from Smith River to Klamath Glen. PG&E maintained tha.t,:useof::,this 
alternat'ive,:would requ'ire'an . interconnection; s,tudy.; ',' The:' ls.o~,days 
needed.": for <the 'study would:' d.el'ay"tbepro,jec:tso-thatSmithRiver'.,· 
could.'not· meet its.'~S,-year ·on;..line' deadline,;.· ," ... :" .. '- .' ..... ":,' 

····~'5. ·PG&E;·:expres:sed doubt' that Smith River.was-- a; v..1able' . ".;;,(", 
project and initially, refu'ged,';'the request of Sml.th>'R;iver for aone~ 
year extension: '0£ the 'date ,for 'commeneement· 0·£·' deJ.:iver·ies under the 
SO :4 ,contract . ' ' "" ::,~, ',:,r:.,/' 

, !' , ' .• ,,",;' • , • ,r • I", 
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: ',7:. A.; reo.sonable, pex-son· may,: conc.lude, . t~'t:, Smith;; Riyer.,.coul<:!;;..\-: 
have met its perfo:rmance o:bliqations·· under "th~ ori,qil14l;, cont.rac:t:, :.: ,.., 
so thee, QF::, WAS, vi~le'. , . , '" .,::' .. ~',::':::~ .. ':: 

8· •. , Smith River cl,ain'ts·that ,its, PP&L ·Wheelinq:.Alterna;t.iye:-,:~;.~; ... , 
would reduce the amount of new construction of tranami,s8.ion "line·" " 

,~ . '. ~- " 

use currently underutilizecl'transmission lines,,·, ay-o,id envir0llmental 
dis,turbance', ,provide revenues" ,to·,PP,&L, cus.tomers:, and, create:;" the, ,;:-:::' 
options for electric service to the Yurok Reser:v-atio~. ~':"/' 

9~~ A, court might. weigh the harm·"to:r:'atepayers;, from the 
payments, above avoided· cost represented by. SO· 4 payments~, agains.t~ 

the:, benez:i t~to'ratepo.yers and' society as,. a ,whole f:r:om the PP&L;, , . , 

Wheelinq",iAlterna.tive., I' .. J,' .. I.' i, .~~~.: ... ~;"'I~:'; 

'10 .• ',There is alx>na fide', dispute:,whether the; deadline for 
commencement, of deliveries, under contract ,shou-ld-, be, extended-,jto· . . . ' ... " 

.I, ' 

enable the OF to study the implementation of", the, PP&~ Wheeling:·., 
Alternative.,.",;"'" 

, .:,'11.; ,,:Smit·h. Ri ve:r, ,and PG&E, ·enter.ed "into ,a: Sett:lement Agreement: 
on Januo.ry 16, 1991. 

, ,12". ' The' Settlement, Agreement eno.bles Smith River, "to utilize 
either the 5·3-Mile- Transmission :Line.:Alternative: C5.3-Mile,;, Line),or, 
the .. , PP&L Whee·l ingAlterna ti ve'. ( PP'&L ' Wheeling),. . I.t. extend.s.; ~the ,,' 
operation date for the project to June l, 1993, plus additional:, , .. : 
days corresponding to· thenUIt'lPer: of ,days; after. January;,il" 19:91 
until the::Commission' order. approving:. the-: Settlement ,Agreement;, . 

• " I 

becomes ,final .. " .' ,I 

'". 13'.;," The. ratepo.yer, ·:benefit. of, the ,settlement .Agreement: is:,·", .. 

equal. to ·thedifference"between, ,the· payments . above-· 'replac~ment:.:cost 
of energy and capacity representeci by.the SO'. ,4-:contrac.t,;and:"the~ ,,' 
payments, abov9' replaeement, costs; of. energy and:,capaeity;,represented 
:by- the renegotiated powerpurchas&,·agreement, (PPA). _~'" . '; .. :". 

'14 .PG&E correctly· used a range, 0'£ . forecasts' ·of·, ,avoided. 
energy and capo.city costs to illustrate the potential. :replac,ement": 
cost of energy and capo.city. The analysis should include one 
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scenario',baseci',on. the., avo'icied,cost.),f;iqur,es~m08t:\ r,ecen:tlY:;4d~p~ed.: in 
. the utility'S most recent energy cost acijus.tment,;.c.14;~se,;,(E~CJ~".,,: .. 

proceeding or the biennial resource plan update proce~~~n9i:~'.:~~;,. "~-'. -'. 
(I.89-07·-004') ... :'.;.'.'" .,. ';',,' ~;',(:<.,';<I·,,·t·:r ,;;::~c 

15." . The.: Settlement·· Agreement·, amends,:: ,the' PPA, to.:pr()v-ide~: 4;, Xl~t 

ratepayer benefit .. of from· $·3,.99·"to",$;5.:74,mil,lioDr,.:,'" . , ", ., " . , . 
. 16., ,The-)Yurok l'rans.ition .Team~s.,petition·~ for le4v~,:,to:",· 

intervene in', the- case . should., be 9'ranted,,~cause:· the:·Yur.ok",Tx;ibe 
stands to ,bene£,it' fr.om the se:taside of· PPA payments;, if; the. relief 
sought by the:, complaint is.:,granted., , ' .. ; ',;, " :,:';',.' 

17 . The Sett:lement:~Agreement provides :that dependinq". on·, . 
whether, the-.·5,3-Mile. Line 'or ,the: .. PP&L-Wheeling: al~ernA:t-iv:e is; 
chosen, .. $3 'per kw/rr or$.4 per ,kw/yr. for firm.capac:,ity .deli~er~~.by 
Smith River shall . .be .paid·.;to-: the, Yurok .Tribe.,, , ~be:. Agr.eemen't::,4lso., 
provides ;·that' depending' on·, the:. ;transmission, alterna.:t:ive. , chosen, 
either 3% 0%'4% o,f·."the- energy· deliveries.. times the"ciif:ference",:' 
oetween current variable energy' price ·and the ,fixed.. enex;gy·. price.':.> 
shall. be-· ,paid. ,to ·the Yurok'rribe.;;,,' .. ,: ... :'" .' ,,' ':, , 

>,18. PG&E .. and SmithRi~er .~gree ',that .the: Set
e
t1.ement, Agr~_ement-. 

should, provide economic "benefit: .:to., , the;'!(urok: 'rx:ibe'.r:, and".that {~und~:, 
will be made ~vaiJ:abl&to ',the,; ~ur,ok 'rrib,e, :through,.4n;;escrow:,acco,unt 
to be-established; witb: a~ d.isinterested::third. party~fiduc'iary:. The 
Yurok'rribe is'not: a ... .signa:eory to; the, Se.ttlement:,Ag:reem~nt· •. ,The" " 
Agreement states that the PPA will be amended to incorporat~ the ' 
terms, ,of theSettlex,nent Agreement: __ :, ,I,':" . ': ,',: r, ,j '; 

19. Payments to the Yurok Tr.il:>e. ,pu:r.::suantto: the ,Settlement _" .. 
Agreement will. serve: the public" interest •. -, : .. " . ; ~ .," 

:;,20, .. , 'rhe,~ Yurok.,'l'ransition· 'l'e.am,,:should,be:;,ma.de:-:a ,signA.tory to .. , 
the amended PPA to enable it to effective,ly- enfor~e-.. its ,ri9'hts-",.~.:." 
under the Settlement:Agr,eement,_; .:":;;,,;,' : .. .' 

," 21 .. ·. Since ,the, diepos,ition. o,f",payment'~'Jfor .the, benefi:t~I~f:.the. 
Yurok;,T,ribe-:descr.ibed ;in·, t?eSettlem~nt',Agreement:,mo.re· c10sely, . '. 
resembles the creation of a· trust relationship· than ·.an ·escrow e' ~"" " 

'.. . ..' •. _ • _ • <,.i ~ .. , "'.' 
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'J' ," '" " ... " . -' .. ~ ""~' 

arrangement';,:' a: trust:' account':· should( 'b&.'es,tablished,.-:to::e,ffec't, the,~: 
inteni:~6f;:the'partie3~' ',,", '," ',' , .,',.,' ' .... ,;:~ "",;,; ',.., ' 
C9nc:lusi,ons'·of'L4w: "'; ,;,'!::, .. :1,' ',I,:.;",:'.: .. """'::,:':':.':'';'::~'' c·.~,,· 

1. Intervention is proper when the assertions bythe7<.· .. :~" " 1 

peti t:ioner': provide:' 'a histor1icali , context ~ ;for~' the'" pet'itiolier' 8·,: : 

interest in the complaint anti-are: not: contested;: 'is.s.ues:~ 0:£ ·fac't·, in. ~ 

this proceedinq .. ." Sinee·the~{' are': not contested'" sueb:,r ela'ims· will 
not unduly'broaden:' the- -i'ssues' 'pre'aented::'in, the' complaint.. ", '," .. 

'2: . 'The, util'ity"s adherence,to the QF' Gu'idelines::does.:,: not' " 
exempt a utility from a subsequent review of' the·, reasonableness:: of 
a settl'ement:negotiated in' a' c'ompl'aint' proceedinq.: 'I:' 

:L Review:o·f: the'settlement· of a OF complaint- p:oceed:inq' is. 
limited.' to a det'e:minl1t:ion 'o:f~ whether or not: the'. utiJ:ity was,,' 
prudent 'ixi' entering; int'o~ the-settlement: ,aqreement 0" , ; ::', '; ,',' 

, " 4'. The" Commission wiJ:l 'not rul'eon ' the· rea8orlAblenes8',of: ' 

expenses' incurred under . the, terms of· the' settlement ora:> revised: . 
power' -purchase l1qreement' in :QF' eomplaint" proeeed.'inqS:.,..The-' ;;". ,-,'. 
reasonableness of expenses and ratepayer ,liability therefore:1\\4y.]:)e 
subm'itted" for "review' in a separatelyfi:led. -applieationi,;for approvdl 
o fthe amended' contract • 'Alternatively, the' utility may:seekJ; . 
recovery.' o'f expenses 'rncurred~in its ECACproceedinq·~!' "" 

5. PG&E acted reaeonably: ,in neqotiatinq:' with' Smith· River ' ; 
because Smith River had'made a 'prima 'facie'showinq"that 'it· WAS'. ' 

vial:,le; .' " ", ;':",,;: ',:'''. t, '''' ; ',.'" d,.' , .","',' 

G. PG&E was prudent in ne9'ot'iatinq,!acomprom:i.:~le 'extending"; 
the' on;'line"d:"te' £orth~·pro-ject. ',:'.' .' :',',. , 

7. Th.e Settlement At}:reement and' the amended ',PPA, ",re ;ay'fair':, 
and. reasonab-lecomprom£'se of·.othEfdi:spute asserted:'-in/ the;' complaint 
oetween';PG&E and :Smith River. ~' , , " , , .... : I,' ": .;': 

S. PG&E must still seek a determination of .It he; " ., 
reasonaoleness' o·f·;i.tspayments' pursuant" to,·the· Settlement Aqreement 
and amended PPA"ln: the' approprfate: 0ner9Y: cost aO'j\ietment-': c;lau'se:' 
(ECAC)"'orother reasonablenessproceed'1nq. ,,' ' ";C;,"'" 
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'. ~·.,.I .• 

/. I'.... ( ... ., \~ , .~ .J. I • _, 

9," The· S~t:tle!tl~~t ,~g::r=eem~llt sh~~;d2 ,be., :app~:~x~?,. ,;and ~~e 
complaint of Smith" River, should.be ,dismissed:,,_ ,with, prejuclice .. 

.. •••. •• " • • • '. " ~...... '.f "'" • ~ " I, " .' .', I.' ,,,.1. e ,. ) .. tl ~ J",' • ~, ., : ~ I • 

'\it< I, I.,' I. '. I , . I:", .' I ,'I •. ~, '. I ~ .' :. ' 
• • • ,.1 r 

". p, ,'::' '/ 0 .R D £. R '': 

IT' IS ORDERED that: 
1. A trust account will be establiehed no later than the 

'·''\1, ',',· .... 1'.- "IItt·. : ,\' ,.., " 

date on ~h£"~l(.pa~~f.i'c·Gas and Electric Company (PG&E) Smith River 
Power Plant":,As·soc!ates:.:"'(Smith River) are to execute a Special 

I;".'" " ; .... ~ , : \ 'I I J1: J 'I \~ 

Facilities.,Agreement' .. according to the "Settlement Agreement and 
'. • •• " •• J •• 1 •• 

Mutual Release'; (Settlement Agreement), Section IV, Paragraph H. 
The purpose of the trust account shall be to receive fund'$:' " ,' .. 
designated for receipt ~y the Yurok Tribe in: 'the-,:Settlement:.'/. 
Aqreement. A trust document shall be draftecl to'requi're<the 

. ~.' ' . .- ~".' •• ''''' -::- ''''0 ...... 9'f' ,., .. "" •• ,- :.,..... 'I 

trustee' to-manage' 'the' 'fund :for the benefit of the Yurok Tribe" and' 
to d.is·bur~·e 'the ··funds··· fo~r::the purpose of providing .electrification 

, • r ," •••• •• ~1 .. '., " , • ' ( , f' '., ,.:" .. ~ .. , " .1 J .. ', ! I ' .. .' ' 

to the ·Yur.o'k "Tribe'asrequestecl ~y the Yurok Trans'ition'i'l'eam or its 
s~cces~or. __ Th~,third party trustee will be jointly chosen by PG&E, 
Smith River·,. and' theYurok Transition Team. 
~ . · ... -2 • '"'The. anionclecl'power purchase agreement shall provide for 

signature' by"t'h~~ Yurok T:ran,eition Team. 
/.3 •... The Settlement Agreement and Mutual Release between Smith 

River power plant Associates, Smith River power Company, Ray Tate, 
and Pacific Gas and. Electric Company datecl January 16, 1991 is 

approved. 
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"',' I' ,t,.. t., .... , r', 
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'4. "'The' 'CompIa'1nt of .. J·Smith River'filed1'October' 2'7,' 19'8'9 is 
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d.ismis·secr;:· 'with' prej'ud'i:ce . and: the' proceed.ing/·is·' closed ... ·' .,' ~." .. 'I;.~·> 

This order becomes effective 30 days from today. 
Dated February 21, :'1·99 i'-, ';at; San Francisco, California. 
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