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Fox several years, Thomas 01l Company (Thomas) ‘hasr ol
planned ‘the. development of ‘a solid fuel-fired cogeneration<facility
at Round Mountain, near Bakexrsfield. ' Ther'generatingunit would be
a qualifying facility (QF), meaning that its owners..are entitled to
sell its electric output to Southexn California Edison Company -
(SCE)  pursuant to a standaxrd offer contract. This complaint ' ..U
results from:a dispute between Thomas and SCE about the viability
of the QF, and raises questions concerning SCE‘’s- good .faith'in: .
refusing to negotiate revisions to the standard.offer-contract. - .

Thomas and. SCE have settled their dispute:’ In this -
decision, we .approve the settlement and dismiss the complaint. As
a result, Thomas will have more time to. complete its project and: :
SCE will pay less for the electricity: generated by the .QF.. ..o
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The complarnt was filed on March 10, 1989 and answered by
SCE"on April 12, °1989. A prehearrng conference was heId on
June 20, 1989 before Admrnrstratrve Law Judge (ALJ) Steven Werssman
and hearrngs were set to begrn on August 16, 1989. Subsequently,
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the partxes requested a postponement of the hearmmés andhpursted 2
rullng ‘on "SCE’s Motion to Dismiss which was' ;ncorporated‘in s
Answer to the Complaint. The final pleadings were:filed on"
August 18, 1989 and the ALJ issued a. rullng on October 6, 1989
denying the motlon-‘ On the same day, Thomas filed an Amendment to
its Compla;ntu_ On. October 30, 1989, Thomas sent to the ALJ a
lettex report;ng that settlement «discussions wexe: underway‘and
requesting that the schedule for the proceeding be suspended.

From the Commission’s pexrspective, the proceeding rested
peacefully until July 24, 1990, when the Division of Ratepayer
Advocates (DRA) filed a Notice of Participation and Position. On
August 8, 1990, the Commission received a Joint Stipulation of SCE
and Thomas and Motion foxr Oxder Approving Settlement and Dismissing
the Complaint, extensive exhibits . supporting the Joint: Stipulation,
the Response of SCE to DRA’s Notice of Participations and.Position,
and Reply Comments of Thomas' to .DRA‘s Notice of Participation and
Position. . In the Joint Motion for approval of the settlement, the
parties also xequested an orxder authorizing recovery of. payments. by
SCE to Thomas through SCE’s Energy Cost Adjustment Clause . (ECAC).:

On Augqust 21,.:1990, the ALJ: issued -a xruling denying: the -
Joint Motion, without prejudice.  The zuling cited the: parties’.
failure to comply with Rule 51 of the Commission’s Rules.of. ..~ .~
Practice and Procedure. - Rule .51 governs the' approval.of
settlements: in Commission proceedings. . In addition, thew ALJ: warned
the parties-that the approval of a settlement in-a complaint . . .
proceeding is limited to issues in that proceeding and -cannot .
extend to substantive issues that may come before the Commission in
other or future proceedings.. ECAC. xssues are usually handled in
separate ECAC proceedings in which broader notice is provided. On
September 19, 1990, SCE and Thomas filed an Amended Joxnt Motion
for an Oxder Approv;ng Settlement and DlsmlSSLng Compla;nt. DRA
filed a Reply to the Amcndcd Joxnt Mot;on, dated September 25,‘ ;f
1990, objectzng to the request to make ECAC fmndxngs ln a compla;nt
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proceeding, while agreeingﬂnotuto contest’ the- reasonablenessrof the
settlement.- -A Joint Response. to.DRA’s’ Reply was: filed by Thomas:. :
and SCE on: Octobexr 10,:1990. . Finally, on Januaxry 28,.1991, SCE -
responded to a request of the ALJ by providing additional:: .
cost/benefit . analysxs to support the . reasonableness,of the.:
settlement. . - : RN e TR P

I,I K c : .

Thomas and SCE entered Lnto ‘the initial’ ncgotiated power
purchase contract for the QF project on December 18, 1984. The
partzes descr;be the agreement ‘as essentrally a Standard Offer e
Number 4 (SO4) contract for a’'1s megawatt (MW) small’ power ‘
production project.l The orrgxnal agreement provrded foxthe
sale of 12 MW of Firm Capacrty and 1.5 MW of As-Available Capacrty
for 30 years. It further prov;ded that Thomas would construct, .
own, and operate a six-mile transmission line that would’ connect
the project to a 66 kilovolt (kV) transmrssron lrne owned by SCE.
In late June, 1985, Thomas asked SCE to agree to rncrease ‘the size’
of the’ project undex the contract to 20° MW, allowrng for the sale
of additional energy and capaclty on’ March 11, 1986, an’ agreoment
was reached to amend the contract to rnclude the sale of the"
additional energy at forecasted energy rates and‘the addrtaonal
capacrty at Standard Offer Numbexr 2° (SOZ) capacrty payment ‘rates’ 1n
exchange for operatrng the’ project in a dlspatchable mode." S

Eight days ‘after Thomas and SCE agreed‘to amend the
contract in this mannex, the comm;ss;on lssued Decrslon
(D.) 86 03—069, whrch suspended the avarlabrllty of 302.

Y

1 The SO4 contract is a long-term siles agreenent ‘that was' 7
latter been suspended and then substantially revised.
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argumentxensuedvbetween"therpdrties:asetoowhether orinot, the: now-r.
suspended S02:provisions could be.applied:to the:agreed-upon: . -
contact modification. On October:2, 1986, Thomas: filed  with the -
Commission a <complaint in Case 86~10-~014;, asking for a =o Houno oo
determination:that: the. suspension 0£:802.did not prohibit® SCE. fxom:
executing an amendment based on the March 11, 1986 agreement.
Thomas asked for the Commission to oxder SCE to enter into an
amended contxact. On May 29, 1987 (14 months aftexr the order
suspending $02), the Commission issued a decision ordering SCE to
honor the March 11, 1986 agreement.. . .. . ”

SCE submltted a revised contract to Thomaa on . .
October 22, 1987. When the partles met to dlscuss the proposed s
revisions on March 22, 1988 . Thomas . asked for a l4—month.exten510n
of the Flrm Operation. Date speclfled in the contract., In 2
telephone conversatlon later that day, SCE responded by saylng that
Thomas was not ontltled to . an extenslon and would need to _ -
demonstrate that the. prOjeCt could meet the latest Flrm Operatlon‘_
date in, the exrstlng contract (December 18, 1989) before SCE could
agree to negotlate an cxtensxon. N SCTEERS .

The next day, Thomas wrote a letter to SCE request;ng the
l4-month extensron (to February 26, 1991), clalmlngﬁthat actions of
the Commlssron had delayed the development of the project and .
created an uncontrollable force as defined in the powex, purchase )
_contract.A The exlstence of. an.uncontrollable force would allow ’
Thomas to avold ‘breaching. the contract even if it falled to meet
its oblxgatron to deliver power by a specxflc date. on Aprll 1,
1988, SCE responded to the letter wrth one of 1ts own, denylng
Thomas’. claxmlthat the Commrss;on S actlon in suspendlng 802
constituted an uncontrollable force as deflned in themcontract. In
addition, SCE stated that Thomas had failed to meet its contractual
obligation by not notifying SCE of the alleged uncontrollable event
within two weeks of its occurxence. In its letter, SCE also
zequested that Thomas pxovide proof that the project was viable;
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i.e., that it could be placed 1n operatxon by-the»date set forth in
the agreement. S ST T

On.August §, 1988, Thomas: renewed: its- “request. for a 14-
month extension of the on—lxne date Jand’ 1ndicatedfthat it was "not
necessarily talk;ng about a Force: Majeure."l .The' efforts of SCE and
Thomas to resolve theirx dmsagreement falled.\ On February 3, 1989,
the parties executed- an Amended .and.Restated Power,Purchase
Contract as authorized by the Commmsslon 8 1987 docxsmon The Firm
Operation Date of Decembex. 19, 1989, rema;ned.unchanged from the
prioxr version of the contract. To pursue its desire to postpone
the Firm Operatlon Date, Thomas f;led th;s compla;nt, in which it

requested the following relief:

l. Order SCE to amend the Power Purchase
Contract provisions of Axticle 12 to -
specify a firm capacity delivery date at
least 437 days aftexr Decembex. 18, 1989:to
reflect the time period from the suspension
of $02 on March 19, 1986 until the
Commission oxder of May 29, 1987.

In the alterxnative, order. SCE to -amend the
Power Purchase Contract provisions of
Article 12 to specify a firm capacity
delivery date at least 239 days after. -
December 18, 1589,:to reflect the t;me
pexiod from the £iling of the complaint by
Thomas on October 2, 1586 until the .
Commission order of May 29, 1987.

Oxrdex SCE to provide an additional period
of compliance with the Article 12 firm
capacity-on-line provisions reflecting the
time period from September 16, 1988 when a
formal complaint was filed by Thomas
pursuant to Section 22.3 of its. Power:: .
Purchase Contract until the date of. order _
of this Commission resolv;ng the ;nstant -
complaint £iling. :

‘In its amendment to the compla:.nr.r Thomas added the followxng
elements to its prayer for relief: - : S

4. Declare that the requ;rement of ‘Milestones
#10 and #11 of the QF Milestone Procedure
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(QFMP). foxr the Thomasg:project were: tolled. N
during the pendency of this complaint. . ... .. .

Declare that-SCE: has. incorrectly determined
that Thomas is not in compliance with the . .
QFMP, particularly with regard to the

" Milestones' #10 (requiring that by ...
February 25, 1989, Thomas request of SCE =
and provide security or payment for certain
engineexring and procurement activities)-and
#11 (requiring that construction begin by .
Februaxy 5, 1989), and declaxe that Thomas
is in compliance with the QFMP. - SRR

Declare that Thomas has not lost its
interconnection priority and ordex SCE.to:' . .
reinstate the interconnection prioxity. fox.

the Thomas project. ' ST o

Declare that SCE’s administration ¢of the
QFMP with regard to the Thomas project has
been in bad faith, and direct SCE to. .
refrain from further bad faith .- .. -
administration of the QFMP for the Thomas
project. : T e

In the alternative to Paragraph 3, order .-
SCE to provide an additional period for
compliance with the Axticle 12 fixm -
capacity on-line provisions reflecting the
time pexiod from March ‘6, 1989 when the
original complaint was. filed. by Thomas:
until the date of the order of this:: '
Commission resolving the .complaint. .7~

7;115_:

A. Texms of the Aggeement. . T 5o Tl L
Undex the Settlement Agreement, the'’Purchase Power
Contract is changed in the following .respects:z ...
1. The contractual capacity of the project is
' increased from 18,700 kw to 20,700 kw, to™'
enable the project ‘to- use existing -power o
generation equipment. I e .

L T
. n
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The As-Available Capacity: is:reduced~from.:
2,000 kW to 0 kW. ..Thomas: is given an .
option to increase.As-Available:Capacity up
to 2,800 kW, but this capacity would be
subject to curtailment by SCE durxing. . o
periods of wind tuxbine: curtailment in the
Tehachapi area. This is because:in pexiods
of high wind, it is expected that the-
existing 66 kW transmission system could
not support all of the available wind-
generated power, and that there would be no
excess transmission capacity available for
carrying power from Thomas. . ' .- .. 0

The expected Firm Operation date. is-
extended to 800 calendar days aftex the
Commission’s approval of the settlement and
the latest Firm Operation date is extended
to 889 calendar days after approval of the
settlement. The 889 days is the total
number of days required to settle the
original complaint plus the time from the
first notice .of the current complaint until
the termination date of .the oxiginal Power
‘Puxchase Contract. -~ = ... .. .uo

The Capacity Price is changed from a fixed
$189.76/kW-year foxr 18,700 kW of capacity.
to a blended price for 20,700 kW. . The:
blended price is detexmined by combining
the. existing. contractual capacity of 18,700
" XW (at the existing rate of $189.76/kW-
year) with 2,000 kW of additional capacity
at a rate equal to 85% of . the posted As-
Available Capacity price: ox $15.30/kW-yeax,
whichever is greater. This results in an
expected floor Capacity Price of ~ .7
$172.90/kW=yeaxr.. = v o
- In oxder to track the progress of the:-
fpro{ectfcompletion and performance, parties
would rely on the. Project Development::
Milestone Procedure (PDMP). instead of the
QFMP. The PODMP is the project development
tracking procedure most recently adopted by
the Commission and it applies to all' . .
contracts executed after May 2, 1989.

I AN
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-+~ Thomas. is:required to post. security to
reflect. the increased project s;ze as .
“requxred by the PDMP.\UH . e

New-restrrct;ons axe-. rncluded on Thomas'
- ability to.claim the occurrence of an-
Uncontrollable Force:.. These changes: are
intended to preclude Thomas from-making
Uncontrollable Force:claims for problems
that may exrst wrth ex;sting perm;ts.,«

 The Prescrrbed Drspatch trme perrod is
changed from 5.5 hours: per day to a -maximum
of 2,008 hours per year, with the actual
hours to be set.according.to a SCE
Prescribed Dispatch Schedule. This change

- allows SCE to prescribe the number.of: hours
of dispatch in a given day, instead of
being . lrmxtcd to 5.5 hours per day. s

The Prescribed: Drspotch Capaczty level is

. increased from 7,500 kW to 9,500 kW to
reflect the 2, 000 kW increase in. .
.contractual capac;ty. ‘This maintains, the
existing amount of dispatch, which: is equal
to 11,200 kw.

The energy paymont ratev durrng tho first
ten years of the contract term:axe changed
from a blended:S04/S02 forecasted rated to
a blended. rate based on. 15,000 kw.at S04
rates and 5,700 -kW at posted SOl rxates. The
' enexrgy payment rate for all power delivered
- in excess of 20,700 kW is the posted SOl
as—avallable ‘enexgy payment rate.-. ;.u.

The enexgy payment rate durrng dlspatch is
changed from the Forecasted. Economy Energy
rates to 75% of SCE’s system incremental
rates in effect duxing those hours.  This. :
eliminates the uncertainty inherent in-the
use of forecasted numbers and provides.
Thomas with the opportunity to deliver:
enexrgy during dispatch periods at a prxce
competrtrve-wmth SCE s economy enerqy
purchases. ‘ .

The Interconnectron Fac;lltles Agreement
(IFA) is changed to reflect the terms of
the Uniform Standard Offer IFA. This will
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.+ ;allow:.Thomas to.construct-and  own a:six= -
nile transmission line and to construct and e
deed to SCE a switching station-located™ " "= W5
adjacent to SCE’s 66 kV trxansmission.line. ,

Thomas is required to make a settlement

- payment of $6 million,-either in a lump sum:
~ _prior to Firm Operation, or amortized
‘monthly at an interest rate of 12%" per

- annum over the 30-year term of the.

contract. _ ,

The settlement.agreement 38 condmtmoned on
our approving it in a decxsmon does all of
the followmng-' ‘ :

a. finds SCE’s actions in enter;ng ;nto :L
the settlement  agreement to be- o
.xecasonable and prudent; ..+ -

declares that SCE may recover through
its ECAC all payments made to Thomas-
undex the settlement agreement;

¢. dismisses the complaint; and.. . ..

d. expresses no oplnxon ‘as to'the merlts
of eithex party’s claims. ... .~ . U0

'Addxt;onally, ‘Thomas waives all ‘claims’
against.SCE- :elatmng to the. subject of the:
complaxnt.l .

P co
T IR S

B. of R ew_in this Ing: . oo e e :

Under Rule.51.1 (a):of the Commission’s Rules of: Practxce
and Procedure, the resolution of issues of fact.or law in an. .
acceptable settlement “shall.be. limited: to the issues in, that.
proceeding and shall not extend to.substantive. issues.which: may
come before the Commission in other or future  proceedings..". .
Thomas’ Complaint and First Amendment to the Complaint . .raise..c-:.cc
questions as to how soon Thomas:should be required:to-delivex - .. .-
power, and whether or not SCE exhibited bad- faith by refusing: to -
negotiate a revision of the contractual firm-capacity delivexy: ..o
date.
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The—settlementuagreement before- us‘answers ‘the "how soon" .

question and’ asks us. to d;smzss the clalm of bad faxth These
provisions are _consistent with. the issues in the underlylng
proceeding. Howevex, .SCE and Thomas also ask the Commission to
declare that SCE may recover through.ECAC all of its ‘payments to
Thomas. In its comments fmled in’ xeply to the settlement
agreement., DRA argued that this' request -exceeds the- :scope of the
issues raised in the complaint without adequate notice to
potentially. affected _ratepayexrs.: In addition; as DRA points out,
cost recovery issues are reserved for appl;catlons, where the
thresheld for ratepayer partmcmpat;on LS lower than it is in a
complaint proceedzng, where a partmc;pant must flle a formal
intervention pursuant to the Commission’s Rule 53.

Thomas. and SCE do not refute DRA’s arguments. Instead,
they claim that the Commissionhas. allowed for ECAC reasonableness
findings in past compla;nt proceed;ngs and’ that there is no need to
worry about notifying ratepayers, . since DRA:has not. demonstrated
that any ratepayers are interested. In none of the priox cases
cited by SCE and Thomas was the Commlssxon dlrectly faced with the
procedural issues now raised by DRA. .The Commission. first
addressed this issue in,D;91-02-044 s;gned ;n.February of this
year, in a complaint proceeding involving Smith River Power Plant
Associates and Pacific Gas and Electric -Company.- :The!Commission ..
concluded there, as we do hexe, that the reasonableness:of the cost
of a settlement is not only beyond the scope:of a complaint,-it '
will come before the Commission in a - later reasonableness: review.'
The argument of SCE and Thomas ‘about DRA‘’s failure to.demonstrate:rc
the existence of unrepresented ratepayer interest:.underscorxes: the::
appropriateness of this conclusion. :We cannot. know the;extent.of.”
ratepayer interest in the pass~-through of these costs! without~3;uug
providing adegquate notice  and: glvmng interested partzes~an~- NI
opportunity to come forward. .00 .ol Ll DD moalr LoD
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' Thus, the . Commission will: not.rxrule.on:the reasonableness:
of settlement expenses. in this. or subsequent.complaint:proceedings:
The parties may either:'bring the issue before: the:Commission in a
sepaxately filed-application for approval of an amended:contract. or
the utility may wait until”the‘expenseshhavefbeenvincurredﬂandf~~v~
undexgo "reasonableness. review' in.the: appropr;ate energy-cost
proceeding. AR IS S AN
Review of the settlemenz«w;ll be limited to:a:
determination of whethex ox.mot. the untility-was: prudent in enter;ng
into the agreement modifying:the contract. In ordex.to.be found:
prudent, a contract modification must be consistent with' the Final.
Guidelines for Contract Administration of.QF Standard: Offexrs: -
(Guidelines) - approved by the:Commission in.D.88=10-032.'

" The Guidelines require that contract modifications: . .
requested by a QF be accompanied by price and/ox pexformance,: . .’
¢concessions commensurate  in value with' the degree:of the change.in
the contract. 1In addition, the modifications and concessions.
obtained through negotiation should:be wvalued with reference to the
unanended. contract and thercurrent and expected value of: the QF’'s
power. Finally, no modifications to:a power purchase contract .
should- be made if, after' 'a reasonable 'examination of.the ' QF’s o
viability, the QF is determined to be nonviable. " In:the::event that
there is a genuine question of .the QF’s wviability,  then negotiated
nodifications:to the contract may constitute a reasonable .
settlement of a good faith dispute. - Thus,: our consideration  of . the
‘settlement’ agreement must include an examination: of project .
viability and ratepayer benefits. : %

- A viable project .is .one that' could meet:all:of its- .oz
contractual commitments: .(including perfoxmance -deadlines).:in:the.w:2
absence ‘'of.contract modifications. : "We do not.force the utility to
negotiate contract modifications if the utility is convinced .of: ..
nonv;abxlmtyw‘ Instead, we provxde alforum for settlement only if

(AR Ll o e




the utility:is satisfied that there.isca:genuine question of the
QF’s viability.". (Guidelines, 29 CPUC. 2d 415, .427.) lorawwizzos o
Thomas asserts. that: it wants an extension of-time:for .
bringing its project on:line to:make up for:the regulatory.delays
resulting. from its-earliexr dispute-with:'SCE:over.the -availability: -
of $02.. Nenetheless, in-its complaint.(at p. 16), Thomas .argues..
that "there ¢an be no question that, even ignoring the time: lost to
this project due to regulatory actions, there is'substantial
ovidence that the project could have: been constructed and:could
have achieved operation before:the deadline in the.oxiginal .= -
agreement."” Thomas argued that it had taken . appropriate steps to-
demonstrate this fact.to SCE by reporting the execution:of .a: - .
contract with Hawkexr Siddeley Power Engineering to. construct the: -
project. In addition, Thomas says that it provided preliminary
information to SCE as late.as November l, 1988 showing that .a ..,
subsidiary of Becthel had offered to construct the. project wzthxn
the time required. T I A Cls CTen e
In its answer, SCE states. that Jin late-1988,ﬁxt had . .
received inadequate information to determine that,theuQFgmetmnnnudg
several of the wiability criteria set. forth in:the Guidelines.. SCE
said that Thomas’ Engineexring -and Design Status information-was. too
limited -and summary in:nature,-the Financing.Status Repoxts:showed,
that construction funds and debt funding were not released to meet;
the developer s time schedule,: therdata:provided: to demonstrate ...
economic viability was -incomplete,. the IFA was no. -longer valid, and
there was no.physical evidence :that Engineexring and- Constxruction:
were undexway. T U RE RN RIH ER bR A ST St S AP
In its Notice of Participation and Position, DRA «argues..
that viability should never have' been .an issue,: because the
Commission found the project to be viable in 1987 when it .. -, . :~io
determined ‘that Thomas: had a . .right to receivera S02 contract.:DRA:.,
then caddedz v @ . v R A N I LIRS T AU IV T SO BN VRSN

o Bven Aif SCE was:. reasonable to~requ;re vxab;l;ty' e
as a prerequisite to an on-line extension under
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“these circumstances, the.pleadings~-in.this case
suggest that SCE. may have been less than even—

 handed in evaluating the QF’s viability."

- response to SCE requests,.Thomas provided‘a
letter and proposal from Becon Construction .
Inc., a subsidiary of Bechtel, dated November-
1, 1988 indicating that construction could -
begin in January of 1985 and be complete in
Septembexr of 1989. (Complaint Exhibit I) " SCE
dismissed this proposal as inadequate proof of . . 3
viability. Yet a December 9, 1588 letter from =
Mission Power Engineering Company, an SCEcoxp -~ "~
subsidiary, to Thomas indicated that. they:were -
capable and willing to provide engineexing
assistance and start up services to enable :

Thomas to meet its . December 18,1989 deadline. .
(Complaint, Exhibit J) Thus, at the same time
that SCE was rejectlng Thomas’s offer of proof‘“
that it could meet it’'s on-line date, SCE’s:
affiliate was assuring Thomas that, with its
servrces, the on-l;ne date could be met.

T

SCE responds that the Mis sron Power letter could not have ,
influenced SCE’s assessment. of Thomas' v;abrlrty sxnce Thomas nevcr

provided SCE‘wmth any documentatlon from Mlss;on Power Eng;neerzng
offering to complete the project w;thln the scheduled deadllnes.wx
. The arguments of the, partles demonstrate that there are
differing pexceptions of Thomas v;abrlrty at the txme lt sought |
the extension of its on-llne date. While crtlng several ways in
which the QF failed to satlsfy the Guldellne S, test of vrabrllty, )
SCE acknowledges that a QF need not comply Wlth cach element in
¢check-list fashion. Instead, a QF’s progress ln meetrng 1ts __'
contractual commitments must be viewed as a whole.( Thomus offered
evidence to show that it had rece;ved all of its crltlcal path
permits, had secured suffrc;ent control of the project srte, ,
arranged for the purchase of coal needed to fuel the plant, and had
received an offex to prov;de flnanc;ng from a company experrenced .
in energy project financing., Thomas and DRA .2ppeax, prepared to :L

RSO

constructed the project und begun power dellverles on tlme._y
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These pleadrngs demonstrate the exastence of -asgenuine
dispute concern;ng the v;abxlrty of the QF., If the proceedlng had
not been settled, exther party“would have had a chance to prevarr

Good Faith Dispute . . on Cudlono R f
The contractual lee of th;s QF has been checkered with

starts and stops.- Thomas 1ntroduced some'unpredrctabrlrty into its
contractual relatxonshrp thh SCE when it sought to mod;fy its
original contract. However, SCE’s. refusal to modrfy the-initial
contract, as it had prevxous agreed to: do, lead to the lelng of
Thomas’ fist Compldlnt and. the: need" £or thc Comm;ssron to direct
SCE to modify the contract in D. 87 05 065 "It is; reasonable for
Thomas to argue’ that the: drspute embodaed Ln that complarnt delayed
its project completron.l It is also reasonable for SCE to require
Thomas to demonstrate the ways in whxch that d;spute actually
caused delay. In the context of the long hrstory of dlsagreements
questron the utrlrty s good faith in facrlmtatrng the” QF’s S
complxance w;th the contract,’and that: SCE would’ adhexe to its"
strict rnterpretat;on of the Guidelines in its effort to- protect
ratepayer Lnterests. Although we would ‘have preferred ‘that the"
partres resolve their difference outsrde of & formal complarnt
proceed;ng, ‘the drsagreement has elements of ‘a bona frde~drspute,
properly the subject of a settlement. o A
E. Ragg-m g mncg;,ts

- SCB and Thomas have compared ‘the’ stream of" ‘payments to
Thomas for delivered power under various’ sets of" assumptrons. ‘They
have concluded that SCE and its’ ratepayers would’ pay less’ undex- the
terms of the settlement than’ they would if Thomas were granted an-
extenslon of’trme and then provrded‘payments ‘under the' terms 'of’ the
ex;stlng contract. Most of the’ savrngs results fxrom the $6imlllron
payment Thomas has agreed to make Ln exchange for the' contract
modification. SR T T
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The . parties to the agreement' have:suggested that:the: .
settlement would relieve ratepayers: of. the obligation to make: -..- .
payments to Thomas with-a-net present.value (NPV):in:1l989 dollars
of $21.8 to $26.6 million. - These figures represent additional:sums
that would be paid:to Thomas if the. QF prevailed -in.its complaint -
and was awarded an extension of time. for performing. under: its . . .-
existing contract. However, most of these assumed.savings axe not:
closely related to the proposed settlement.. Although'the numbexs: '
de not add. up in a manner that:matches the. above savings. estimate,
SCE and Thomas state that the savings can be broken: down.as
follows: ‘ -

Pl

$11.8 to 318.1 m;llxon (1989 NPV) Anoer o .
ratepayer benefits negot;ated as, part of the
1986 agreement

$1.5 to $4.0 million (1989 NPV) in ratepayex
benefits due to the projoct delay of 24 to
30 months o , R —

'$5.9 to $7.4 mxllxon (1989 NPV) in ratepayexr:

>
AR
h"\J'l

benefits due to the settlement agreement.
. This benefit is primarily obtained through . . .
Thomas’ $6 million settlement payment. I
The range of benef;ts in each category is primarily dependenr on
the performance of the plant. - : «VT
Only the $5.9 to $§7.4 m;ll;on savings estimate appears
relevant to oux. considerations. The benef;ts resulting from the
1986 agreemenr were secured before the filing of the compla;nr
underlying this settlement. A substant;al delay in project
completion is going to occur regardless of resolutxon of this
complaint proceedxng. ' Under the" ex;st;ng contract, Thomas' was to
begin deliveries in’ December, 1989." It was erght montha after that
date that the settlement agzeement was submxtted. ‘Even if the
parties had proceeded under the settlement without' seekxng‘our "
approval, it is likely that at least another 12 months would have
passed before the project could delzver power." The sottlemont e

s
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agreement can only be. supported by:'the benefits predicted to occur
because of the settlement dtself. v rir ool Do LW IO DI
The. numbers’discussed above compare.’ the benefits andii
costs. attached to the settlement agreement with:those.expected.to'
result if:Thomas were to prevail in the:complaint:proceeding.. Ther
ALJ directed SCE to enlarge its-analysis to include the:expected.: .
benefits if SCE were to prevail in the complaint proceeding.-.On
January 28, 1991, SCE subnmitted this. additional analysisi SCE: ..~
assumed. that if it prevailed in the complaint: proceeding, the: .
project would still be constructed, it would beginﬁoperatingnin:*h“
June of 1992 and power would be purchased pursuant to a SO1.:
contrxact. The following: table reflects SCE's comparlson of the
benefits of the settlement to each of the polar outcomes discussed

above:
TABLE 1

Summary of Savings Rcsultxng from Settlement
ossib tecomes. fe) int
(& thqtsands)J

65% 6,704
70% - 6,856

75% 6,171

80% . 5,704 .

85% . - .7'221 R . R

90% . . - . . 7,37% ﬂ:;n‘;~.vuw;x(43 300)0* SRR
. 95% . 6,712 .. . .. . (48,505) (
100% os/986 v (51,635)

F P i
Wh;le the terms of the settlement are better for .
ratepayers than a dec;s;on favorable to, the QF ln the underlylng
complalnt, they are. far lnferlor to. a decxs;on.ln the complalnt
proceeding favorzng SCE.  Let us assume, for. lnstance that the .
plant, deliverxs power at an average llfetlme capac;ty of 65% (the
capacity assumption most favorable to, the settlement) If the
settlement wexe rejected and the QF prevalled in, the complalnt, the
ratepayers would be llkely to lose $6.7 million. However, if the
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settlement were rejected and SCE prevailed in the complaint, the
ratepayers would save $30.76 million. . Thus, this settlement is
only a reasonable resolution of the dispute if there is an
extremely small likelihood that SCE would pxevail in the.complaint
proceeding. . Once again using. the example of a 65% capac;ty factor,
settlement is in the best lnzerest of xatepayers xf SCE. had less
than an 18% chance. of pxevaxlxng in the complalnt proceed;ng ( 18 x
30.76 = 5.5, whxlo .82 X 6.7 = 5. 5) G e e
There are several factors suggestxng thaz SCE. faced tough
odds in litigating this.complaint. First, SCE was. found by the
Commission in D.87-05-065 to have Lnapproprmately denzed Thomas the
$02 contract it had earliex prom;sed to execute.‘ As, DRAVPOLntS‘j_,
out, that. decxs;on found that, when the Anitial agreement to entex,
into a S02 contract was negotiated, the QF was a v;able project,w“
It is quite possible that the rosult;ng contract dnspute hnmpered
Thomas’ ability to proceed with the project._ Second, 'I‘homas was,
prepared to present substantial evndence that it was, vxable when ,i
SCE claimed it was not. Third, DRA was prcparcd to prosont
evidence suggesting that SCE exhlbnted bad faith by assert;ng that
the QF was not viable at the same time one of SCE s. affllxates was
telling Thomas that it could construct the projoct 1n a t;mely
manner. SCE’s claim of non-viability may have ‘been, undermmned by
the analysxs of .its own aff;l;ate, lending credxbnlzty to the QF s
claim of viability. Fxnally, DRA was prepared to explore the . .
possibility that SCE was applying a stricter standard of vxabxlmty
in its assessment of this QF than it applied to QFs owned by SCE
affiliates. _ : N e
DRA,rema;ns frec to cxplore these Lssues 1n other
proceedings where appropriate. However, An lxght of the arguments
presented in. this proceeding, lt was, reasonable for SCE to settle
the dispute as it did. . ... .. 5 . s

N e PR, - w b . - RO
ST T T iy T o
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AN A

PSR [P - ‘
L I A ST \ ol
Iv. anslp_gz.e_n

“ Thomas alleged suffic;ent facts In" this- compraint o make
a prima facie showing of viability “We' £ind that a bona fige
dispute ex;sted as to whether SCE should have extended’ the f;ve-
year’ deadline as requested by Thomas. Consequentry, SCE‘was -
prudent in enter;ng into negotlatxons w;th Thomas to" amend the
’power purchase contract. | S
Dependlng on’ the' performance of the plant, the settlement
agreomont reduco' the ratepayer burden of payments by '$5.97to’ $7 4
million over the payments requ;red under an unamended contract.
Given the potent;al for SCE to prevall over' issues’ presented in the
compla;nt, the net ratepayer benefxts axre suff;c;ent cons;deration
for settlement of the complaxnt. ‘We conclude’ that the settlement
agreement and the amended’ power purchase contract are a falr and
reasonable compromxse of the dispute between Thomas and 'SCE. "~ '
" As discussed earlxer, we do not determine’ that’ all’
payments by SCE under the amended ‘contract should be’ recovered from
ratepayers. - SCE must still seek a determ;nat;on of the' ™ e
reasonableness of its paymcnts in the approprxate ECAC or' othexr -
reasonableness proceeding.- EIE L nen
The settlément should be appr0ved, and Thomas complalnt
should be d;smdssed, thh prejudlce. SRR T RN
Fi, ni ngs Oﬁ Fact : T I T P D A
“1% There are dlfferlng percept;ons ‘of “Thomas’ vuabxl;ty'at
the time it sought the extension of its on-line date. SRR
2. The QF failed to° satrsfy several elements of the
Guideline’s test of v;ab;lxty. “ A
3. The QF received al) of “its critical’ path pexmitsy and‘””
secured sufficient control of the project site, arranged for ‘the’
purchase of coal needed to fuel the plant, and had received an

W ~
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offexr to provide-financing:from-a: company‘experxenced in~energy
project fivancings o o orodl saormedone v ULl wanl Dl

-4 .. Thomas.introduced:- somewunpredxctabllity into-.its::
contractual relationship with.:SCE when it: soughtvto mod;fy its:
or:.gn.nal CONLYACT. . . o LUl s LT A o AT )

5. 'SCE’s refusal tO‘mOdlfy the  initial. contract, .as it_ hadg.
previously agreed.to, -led:to the filing-of: Thomas’ first complazntw
and: the need~for the Commission:to:direct SCE: towmod;fy the. &
contract in ' D.87=05=065." . « " oclmon meernoennon nDoronuivn oo

6. 'In~the context of the- long history of. d;sagreements-
between Thomas and SCE, it is bothuunderstandableaxhatvThomastould
question the utility’s good faith:in facilitating the:QF’s: . ..
compliance with the contract, and.that SCE would:adhere:.tonits.:
strict interpretation of the Guidelines in its effort to protect~“
ratepayer intexests. - . . -0 Uil Lo L

7. SCE and its ratepayers would pay less:under the:terms:.of’
the settlement than they would:if Thomas were.granted an extension:
of time and then provxded payments under the terms: ofuthevexxstxng
contract. - . e RO R S TIPS

8. If the settlement wereLrejecteduandﬁtheﬁorﬁprevaileduinﬁ:
the complaint, the ratepayers would:be likely to:lose $6.7 million.

9. If the settlement were rejected and SCE. prevailedﬂmn the:
complaint, the ratepayers would:save:$30.76 million. B -7

10+ : .This settlement is only a xeasonable: resolutmon.of the
dispute if there is an extremely small: l;kel;hood.that SCE would -
prevaxl in the complaint proceeding.. » . = L :

.SCE was:found by the Commission in D.87- 05-065 o have
1napproprxately denied Thomas the S02 contract it has earlier -
promised toYeXecute.. ...t . 1o nuu T Co et on ot

12. -When the initial:agreement to enter into:ar$027contract
was negotiated, the.QF was a‘viable project. -~ ~owoo (. adln s

13. Thomas was prepared to present substantial evidence: that:
it was viable when SCE claimed it was not.
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~142r DRA was: prepared-torpresentcevidence;suggestingcthat-SCEx
exhibited bad faith by asserting that the QF was not.viable at-the:
same time:one of SCE’s affiliates was:telling-Thomas:that it could
construct ther project in-a’'timely manner.. -« o5 oo oL UTLTIIGD
15. DRA was prepared to explore the possmbmlmty .that SCE was.:
applying a stricter standard of viability . in_its assessment.of this
QF than it applied to QFs owned.by SCE affiliates. . ..~ . ool
16. Depending on the: performance of.the plant, .the- settlement
agreement reduces the ratepayer burden of payments-by.$5.9 to:$7.4:
million. over the payments:requirxed:under an unamended-contract.
.17+ .Given the potential for SCE to prevail over .issues. - .. . .°
presented. in. the compliant,.the net.ratepayers benefits.are: .-
sufficient consideration for settlement of.the-complaint. . - . . ..
Conclusions of Law (P R 2 G S g I SR
1. The approval of a settlement in a complaint proceeding-is
limited to:.issues in that proceeding: and cannot extend.to .7
substantive issues that may come before.the Commissionrin-<othexr oxr:
future. proceedings. - . . oL L R R S D LEPRR
2. 7The pleadlngs demonstrate the exxstence of a genuine-.
d;spute concexrning the viabilityof the QF. .. iz 10 %
.3. "SCE was. prudent. in entering into negotiations: with: Thomas
to amend the power purchase contract. . .o, oo Soonl L
4. The settlement agreement. and the .amended power purchase--
contract are. a.fair and reasonable compromise. ¢f. the d;spute
between. Thomas. and SCE- and should be approved.. .  «i7s SRR
5. SCE must still seek a. determination:of:the reasonableness
of its. payments in. the appropr;ate'ECAC ox othexrreasonableness
proceed:.ng. - o S I Tl Tl e t"f;»_;.":\?’"“‘-."-.'",::_nf,f;;_
6. Thomas’ complamnt should be d;sm;ssed thh prejudice..:
- 7... In"oxrdexr to enable the:QF to:proceed.with project.:
omplet;on as soon as possible, this.orxdexr should be. effective- . . .
immediately. - .. ..t LTl et S sumen T L4

W e T -
SN
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QRDER

IT IS ORDERED that:

1. The Settlement Agreement and Amendment to the Amended and
Restated Power Purchase Contract between Southexrn California Edison
Company and Thomas Oil Company (Thomas) effective Decembexr 18, 1989
and dated August 2, 1990 is approved.

2. The Compliant of Thomas is dismissed with prejudice and
the proceeding is closed.

This oxrder is effective today.
Dated March 22, 1991, at San Francisco, California.

PATRICIA M. ECKERT
President
G. MITCHELL WILK
JOHN B. OHANIAN
DANIEL WM. FESSLER
NORMAN D. SHUMWAY
Commissioners

v v § E4 § A
§ CERTIFY VA

WAS APTROVID T

COMMISSIONERS TIDA
o

“.




