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Decision 91-03-057 March 22, 1991 
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BEFORE1'HE ... PUBLIC, ,UTILITIES .. COMMISSION . OF, .'l'HE,S'I'A:I'E, ,OF .,CALIFOfuUA 
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Thomas Oil Company,'''' :.: "";" ).' p, ':'~~ffil1iJrr f1 ""'rrfr:'r,''. .',.' , r,/, 
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For several· years:,:. ',Thomas: Oil' >Company , (Thomas r· 'has~' ~.: '. ': ::;. 
planned the-:development of .. a solid. fuel..;fired· cogenerat'ion"c\facili ty 
at Round Mountain, near Bakersfield .. ' .: The·,;'qenerating··'unitwould ',be, 

a qu.alifyinq,faci1ity(OFh··meaninq that . its: ·owners.,;are entitl'ed'to 
sell its,' electric output to Southorn California· Edison' Company' ':'. 
(SeE.) ,pursuant to a standard· offer contract .. , This 'compla'int:·: 
results from a dispute between. Thomas and: ,SCE about the'.'viability 
of the QF, and raises qu.estions":concerninq·SCE~s.:good. .. f'a1th ':in', 
refusing to negotiate revisions to the' standard.offer,contraet .. 

Thomas: and. SeE-have, settled their dis.pute,;' In this, .. , 
decision~· we' ,approve the settlement·' and dismiss the compl:aint': As: 
a result, Thomas will have more time' to'complete;it:s,pro,ject and· 
seE will :pay less; for the electricity: generated· by ,.the".QF:.: ,) ,.,"" 

. " , 

, / .. 

" , ., c. ' ..... 'j", , 

• • ,: ... , 'J • ; , •• ,. .'\ r' " •. , ,', . r" ') 

The complaint was filed" on' March 10, 3:98-9' and "answered by 
SCE' on April' 'l2'~: "1989. A prehearirig conference "was:'h:eld:on 
June 20', 1989 before Administrative"'taw Jud'g~' (ALJ)<Steve'%i weissm~n 
and' hearings were'set to"~gin' on AU9u~s't'1'6 ,19a9':~ 'Subs'e'~ently > · 



I:) .~. (" ,~ .. w", ~~1' 

'+< '" .,' ""c' I •• , ,'," ,., 

the parties requested a postponement of the hearings and pursued a 
,'. ~ •. " .. ,"~ I "', 't', ", '\'\~ .,,", «.,'" ~:' '-,'(,-,," r~' .... ,'/' 'I'~ "'r"I').' ,"", .. '~·:-":,~'r' "I '"i' , ......... "'.~ ..... 

ruling 'on"SCE" s 'Motion to 'O!z.miss"which'was'incorporated-'in 'j;"ts"':":;' 
Answer to the ,. Complaint. 'l'he' final pleadings were'i .£iled on:" . -:7,' '" 

August 18, 1989 and the ALJ issued a, ruling on October 6, 198·9 
..... ', ........ ' 

denying the' motion. On the same day, Thomas filed an Amendment to, 
its Compl~:tnt':.,O~, October 30, 1989, Thomas sent' to the 1\LJ a 
letter reporting that settlement .. discussions were'. underway .and .. '.': 
requesting that the schedule .for the .. p~~~eeding be suspended. 

From the Commission's perspectiV'e ,the .proc_eedingreste,d 
peacefully until July 24, 1990, when the Division of Ratepayer 
Advocates (ORA) filed a Notice of'.Part.:i:cipation and Position. On 
August 8, 1990, the Commission received a Joint Stipulation of SCE 
and Thomas and Motion for Order Approving Settlement and DismiSSing 
the Complaint,· extensive exhibits.supporting' the"Joint~: Stipulation, 
the Response of SCE to' ORA's Notice of .Participation: and. Position,.· 
and Reply Comments of Thomas' to .DRA'sNotice- o,f PartiC'"ipationand 
Position. ' In the Joint Motion for ,approyoal.of the; settlement,. the' 
parties. also requested anor<ier authorizing recovery of, payments,. by 
SCE to Thoma-sthrough SCE's. 'Energy .Cost Adjustment Clause.{ECAC)~.:· 

On August 2l ;,:19'90, the 1\LJ: is.sueda ruling', denying.' the . 
Joint Motion, 'without pre-judice., The--.·:cu-ling cited. the·: .part:ies', 
failure-to comply with. .Rule- 51 of the- .Commission."s···Rules) of:,: ... 
Practice and: Procedure. . Rule. 51. governs . the" approval ;/o'f:" 
settlements in Commission proceedings.. In addi tion,,- the,·' ALJl .warned 
the parties'that the approval of .a settlement in ··a eompl'aint ... ,' :. 
proceeding ,is. limited- to issues in that proceeding' and cannot '. 
extend to substantive issues that may come before the Commission in 
other or future proceedings •. ECAC.issues are usually handled in 

, , • 1 ' ' • ",,; ~ • 

separate ECAC proceedings in which broader notice is provided. On 
September 19, 1990,. SeE and Thomas filed an Amended Joi%).t Motion 

, , 'I I ".' J , ,. • ,~,._.'.' ., .... .1., 1. 

for an Order Approving Settlement, and Dismissing,Complaint .• , ,ORA", 
• ' " • • • j • ' ,', ,: . • ' , :,' .. " ,', ~', • ' i, ' , ,:_. _: '. ' J '., :,,' I, ;:. 

filed a. Reply to the Amended, Joint Motion, dated ,S,eptember' 25, 
1990, Objecting to the requ~st t~ '~ake ECAc.findinq~· i~_"a. c.omplaint 

'.. '", ' .• ,' .,1.' 
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. 
proceeding , .• ~ wh.ile agreeing', not· to eon.test" the' reasoMblenessr-of : the 
settlement... A . Joint Response~ to- ORA.' S: Reply was; filect:,by ,Thomas:,·': 
andSCE' on- Oeto})er'lO',:'1990::' .. Finally, • on J.anuary.:Zs:,,:19:9rl', SeE: '-:':', 
responded to a request of the, :ALJby providing, additional;o:-:" ",' 
cost!benef.it . analysis, to support the reasonableness', of" the,::, "., 

settlement.'·" ", ,: '" 

I : ' 

I r. ,'"'\ .', ,'." "" 
.,' ", ~,,,, ,j + 

Thomas and SCE entered into. the . initial: neg.ot<iated:; power' 
purchase contract for the QF' project' onoeceinber'18'~'; 1:9:84. The 
~rtiescl'escri~ the agreement:: as ess'ent:La'llY a' Sta'nd~rd' 'Offer'" / 

• • • ~ '.. " ,_ I , I ' c. .. ' " ." ':"',,, , • " ". ." ,", ~ " '. "".' ,-..,;: 

Nwnl:>er 4 (S04') contract for a 15 megawatt (MW)' small' power"" 
production proj'ect. 1 The origi'nal' agreement' provided" for <the ' 

. "'''.,.... ,", "-'I' ,",", ", ,,\,.,.,,:., ,', 

sale of 12 MW'" of Firm Capac~ty and' 1.'5 MW of As-Available Capacity 
for 30 years. It further provided' that: Thomas would construct'~' 
own, and. operate a six-mile transmission line that wouid' connect '.' 
the proj~et to a 66 kilovolt' (xV) transmission line oWned' by: SC:e. ,:.' 

In late June, 1985, Thomas asked SCE to agree to increas'e the 'size' 
of the' project :u~der the contract to 20 'MW, allowing: for" the sale 

of additi~nal' energy and capacity" On'March ll~ 19'56~" an' a~reement 
was reached to amend' the eontra~t' to 'i~elU:de the sB.le:'o,f the;":': 
additional energy at forecasted> e'nergy: rates and~ the :Ad'dit'ionai ' 
eapaci ty at' Staridard Offer NUInber 2' (S02)' capac'i ty'; 'pa~~nt' 'rates'in 
exchange for operating' the'prO:j'eet ina: dispatchabl~' m6'de" ,; '''''./" 

- . " Eight days: a'fter'Thomas and'SeE 'aqre~Q to' amend.~':;the' ", 
" " ..., .. 1 , .... I , ' " - A " I • " ~, • " ," ',":,.' I '.,. •• , 

eontract in' thi's manner, the Commission:' issued" Dec·is'.fon·'· ',," 
(0.) 86~03-069" which suspeIidedthe' availability of' SO'2:~'" An ' 

/, I, <' (>,' . c • ~ • 

>,' , .. " 
/', '. " ',' ~ '~, " . 

, I . , ~. 

, ./ ',/: i""!/) ",,' ,P, ;,:' .r-:, .. : <:: () 

lThe S04 . contract isa iotig.-term; sales"a9're'eme'~t :th~t':was" ,.,:;.\~. 
latter been suspended and then substantially revised. 

- '3 - ,~ 



C.89-03-01S ALJ/SAW/p.C ... 

argument. 'EmSued. 'between- the' parties..-: as::, tOf) whether or:: not\,:the: now-::,:: 
suspended S02-.. provisions coula' l:le~ appl'ied:nto"the'r..agreed-upon~."'_:- ::~ ,::':.-, 
contact mod:1fic4tion.- On October'.'.,,2,'< 1986,~'Thomas':'filed::)with:~t:he";' 
Commission. 4 -complAint in C4se8-6-10-0,14', asking'for a ':';:; .~'), . ..:;> ... :,' 

aeterrnination,:that ,the-:_ su.spension: o£~,g02'J did' not.prohib:lt': 'SeE-; from~. 

executing an amenclment based on the March 11, 1986 agreement.,,', . -
Thomas askea for the Commission to oraer SCE to enter into an 
amended contract. On May 29,1987(14 months after the order 

.,' • e i • I' fL t~ .• 

suspending S02), the Commission issued a decision ordering SCE to 
honor. the, March 11, 1986 agreement., .. , "', 

,', ",: I • • ' , " • • ~... J,. i' .' ., .. "' \ .. ' < ,. 

,SCE- s~mitted a re~ised co~tr~~t ,t?ThOm~~L_'0X':_':::' ," '. 
October 22 ,- 19,87. When the parties me;t, to_ . discuss the.px:oposed, 

,'''' " • ' ".. i', . ,<". ' .... , ' L. 

revisions on March 22, 1988, Thomas asked fora 14-mont~,extension 
,'. '" ',. • " ' , • -' \ • , •• :. J 

of the Firm Operation Date specified in the contrac,t. ", _In "a " '" 
telepho~e ,conversation later that day-~ _ SeE, respond~d'-,by.:~ s'o.ys.ng· that 
Thom~s was ~ot' entitl~d. to', an exten~ion' a-nd 'WOUld. need to' , ' 

, • "_.: ' " ~. , , ; ~ '" I • " _ .' r' ( , • ). I. ' 

demonstrate. that the. project could, meet ,the lates,t F,irroOperation ," 
, ,_.....', " '. '. • ~ ,. ' _, ' , \'"'' 1.1" .\ I,. ...,' , ' I "'. " 

date. in the. existing contract. (,Decem.ber",18, 1989). before ',SCE ,could. 
ag~ee t6 n~gotiate an' exten~io·n.", 'f. . ' " ", ,\.' . I ,~' •• ,', '.,. 

" .<.' . I, 'J'., '". <~. • I " ' 

The next day, Thomas wrote a letter to .SCE r.equesting, the 
. " " ,.'. '. I.. \." I· .,.'".,' J,\' J i .: 

14-monthextension (to February 26, 1991)., claiming_that~actions of 
the cO~issio~ had delayed the de~~lopme'~t o( the 'pro'je~t ~l'ld_ 

.' • .,' , " - c • I I ' I' • , • ," , '"\ ,,' '" ' • ' ~). .I": ~, ~ I I' .to,) 

created an uncontrollable force as define,d in the po.wer. pur:~hase. 
'. . ' " " ,....... J • ' \ ' , " • ·,.1 • _ ' • \ . ' .' , } , ,~ J... ',," •• ,' .. 

contract., .The existence of An uncontrollable force. would allow 
Thomas to .avoid breaching thecontX'a~t',~ven. i,f it failed 'to-'m~~t 
its Obli9'~t.iO~ t~' deii ver' po~er, by~ ,~', 'spec_ifiC" 'da,t~. ',-on' :April' 1, .' 

• ,',,_, < ' , I • J. , ',A" ".' , • 

1988, SCE responded to the letter ,with one of its own, denying 
... • " \. "" : , ... ' '" " ,~, (, I ",,' • ' I " 

'l'homas' _ claim... that the, Commission' s,,:cti~n. in s,uspending 502., ' . ' 
, • ~, ,,", .,. . ........ ~) •• ,. _r' •• ,' .... ,,' I, 'I ..... ..1., ... "., ~.\, .... -',,,,, \J-, .. '.1 .. ~.~ f 

constituted an uncontrollable force as defined in the contract. In 
addition, SCE stated that Thomas had failed to meet its contractual 
obligation by not notifying seE of the alleged uncontrollable event 
within two weeks of its occurrence. In its letter, SCE also 
requeste~ that Thomas,. provide pr.o<?f_,t,hatthe px::oj.ect .. was .. vidble;, 

.' ". • .' .: •.. ,' 'J .• ., . ..1 :., ', .• ):" ~.;" i "\ • .1 t"~ ...... I, • ' 

"';., !, 
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i.e., that iteould, ,be,;placed~,'in:,operation -by: the'~,'date set forth in 
the tlgreement. 

On August 9-, 1'988'" ~homas:; renewect:.its-~request, £or a 14-
month extension ofthe6n-1':tne date',and; 1nd'icated.::ehat it was "not 

• , " ., ,'-, '" _'0 >,1." .. '.. • '\' ,," ,; ' •• ,.' 

necessarily talking about: a Force; Majeure. It, ,The-: efforts of seE and 
Thomas to resoi~e their 'disagreement, failed. ,'on,February 3, 1989, 

, ". '. ,. • I,. 

the parties.' executed' an Amended ,and"Restated ~Power)Purchase 
Contract as authorized by the' Commission's 19'87' docision. The Firm 

, ' ." I, P, ,'p. 

Opertltion Date of December; 19, 19'89" remained'unchanged from the 
prior version of the contract. To ,pursue its desire to postpone 

, . ,. . .'" '.' ., . '. 

the Firm Operation Date, Thomas 'filed this complaint', in which it 
requested the following relief: ' :.' , .' ' 

1. Order SCE to amend the Power Purchase 
Contract provisions of .Article' 12-: .to , 
specify a firm capacity delivery date- at 
least :4"37 days" after Oecember, 18" 1989' to 
reflect the time period, from the' suspension 
of S02' on March 19,. 19'8'6 until, the 
Commission order of May 29, 1987. 

2. In the alternative,. order, SeE' to ·amend the 
Power Purchase Contract provisions of. 
Article 12' to specify a ,firm capacity 
delivery date at least Z39'days after" 
Oecember la, 1989"tc> reflect the time' 
~riod from the filJ.n9'~ of the complaint by 
Thomas on October 2, 1986, until the 
Commi.ss.ion order of May '.29,:: 19'8:7~ 

3. Order SCE to provide an additional period 
of compliance with the Article 12 firm 
capacitY" on-l'ine provisions reflecting the 
time period from September 16, 1988 when a 
formal complaint was filed by Thomas 
pursuant to Section 22.3 of its, Power,,: '. " ' 
Purchase Contract until the date, of order 
of this Commission resoiving the instant -' .. 
complaint filinq. 

, In its amendment to the complain.t'~: ~hom"'s, added.' th~: fol'lowing 
" • " •• ",.. I, •••• .' 

elements to its. prayer for, relief:: ."> 

4 • Declare that the re:quirement of -Milestones 
#10 and #11 of the OF Milestone Procedure 

- -·5,,-, 
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. '5. 

(QFMP). for the .. Thomas::.pro'ject ·were~::tolled. ::,;:' \ ... " 
during the pendency of this. complaint., ~""'"., " 

... , .. \ J ,,~ ~ \ .,;. ,i' 

Declare that·"SCE~ has.. incorrectly" determined 
that. Thomas is ,not in, compl,iance with the 
QFMP ~ particularly with rega'rd to' the .... , 

. Milestones' .10' (requiring ·that by"" ";"" " .;' 
February 25, 1989, .Thomas. request of SCE. . , 
and provide securrty or payment for certain ' 
engineering and .procurement .acti vities ) :.~ and" 
#ll (requiring that construction begin by , 
February 5, 1989), and'declare that Thomas' 
is in compliance with: the' QFMP'. 

6. Declare that . Thomas' has. not lost its '<'. 
interconnection priority; and order SeE: to···· 
reinstate the interconnection priority. for 
the Thomas proj ect .. . . ." " , 

7 . Declare that SCE' s. administration of· ' the 
OFMP with regard to the· Thomas project·has 
been' in bad faith, and' ,direct SCE to,· . 
refrain, from further,tbad faith: : ',' 
administration of the: Q~'£or the ·Thomas 
project: .. 

S.. In the alternative to 'Paragraph 3,.: order ,': 
SCEto provide an additional period for 
compliance with the Article: 12 fixm, -.', 
capacitY'on-line provisions.reflectingthe 
time period from March' '6, 198:9 when, the 
original complaint was filed. by Thomas 
until the date··of the order; of this,~ ". 
Commission resolving the .complaint ... " 

! ~,~ " ' , • ~ 

":' \ .. ' ,"'! 

xxx.: ,Settlement' Agreement: ,. v 
, ,,::, . 

I' , \ .'J '// 

A. berms oLthe=Aqx:eemen;t ..;-:: :, ".: . '.: ... : ,,; -,;", 
, \ " •• I ,', ... r . ~ .. ~' "., ' "',' . ' 

Under the Settlement Agreement, ,the I :Purchase Power 
'. " c ,. • • • • 

Contract is changed in the following ·.respects:. '.,>':,' 

1.. The contractual capacity of. the. proje~.t is ... ," 
increased from lS, 7'OOkW to'20;7'OO"kW,'to"'" . 
enable the project 'to-.,use existing ,"power, <::.:: r- ..• ;, ",.', 

generation equipment... , , 
• "I I I' ,I 

" 
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2 • The As-Available- ~ Capacity., 'i8 ..... reduced0 from" ;:, 
2,000 'kw to 0' leW:. : ThoJM.8,' is''9iven',an','~ 
option to increase" 2U$-Available::', Capacity up 
to 2,800 kW, but this capacity would be 
subject· to curtailment by SCE durin9"""" .~" 
periods of wind'turbine-:curtailment:in' the 
Tehachapi area. This',is because'in' periods 
of high 'wind , it 'is expected ,·that the" 
existing 66 kW transmission system could 
not support all of the available' wind" 
generated power, and that there would be no 
excess transmission: capacity available for' 
carrying power from Thomas. ;','. . , 

3. The expected F~ Operation date. is' 
extended to BOO cale-ndardays'afterthe 
Commission's approval' of the settlement and 
the latest Firm Operation: date is extended 
to 889 calendar days after approval'of,the 
settlement. The 889 days is the total 
number of days required to' settle' the'" , 
original complaint plus the time from the 
first notice ,of the current complaint' until 
the'termination date of ,the original' Power 
Purchase Contract. . 

4. The Capacity Price is changed from a fixed 
$189.76/kw-year for l8:,70'0, kW of' capacity. ' 
to a blended price' for 20 ,70'0 kR.: The.' 
blended price is determined··by.combininq 
theexisting,contractual capacity of 18,700 
kW (at the existing-rate of SlS9.76!kw
year) with 2,OOO'kW of additional 'capacity 
at a rate equal to, SS,%.'of:the posted As
Available· Capacity price •. or $15. 30'/kW-year , 
whichever is greater. This results in an 
expected floor Capacity Price of'" 
S17Z.90:jkW-year., : ," " 'I:' 

' .. " . 
5 •. In order' to ,track·' the progress of ,the.·· 

: proj ec:t : completion and' ,performance 1" parties 
would: rely on the ,Project Development:: 
Milestone, Procedure . (PDMP"). insteado£the 
QFMP. The POMP" is the proj,ect :development 
trackl.ng procedure'most'reeently adopted by 
the Commission and it applies. to all'.. . 
contracts executed after May 2, 1989 • 

. ,' . ,", '.: 

_~, . ~~ .. '.: ...."1 r, , ' 

- .. 7 :~ .-
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6. ··'Thomas .. is . requ1.red· to-:' post. security to" 
reflect·, the 'increased project: size';as ,'; 
'required by- the';PDMP' .-, :; .. " '. 

' ... , 
"I • "". ",._ 

7. New: restrictions are·. included. on . Thomas ' 
ability' to-.. claim: the' occurrence 0·£ ·an',· 
Uncontrollable Force:~ _ These', changes.; are 
intended' to' preclude Thomas from(making 
Uncontrollable Force~C'laim8 for problems 
that may exist with' existin9·~permits ... ' , , 

, I",.· 

8. The Prescribed Dispatch time period· is, 
changed from 5.5- hours. per day to a maximum 
of 2,008 hours per year, with the actual 
hours to'be set· according. to a SCE 
Preseribed D'ispatch Sc·hedu.1e-. This .change 
allows seE to' prescribe the number .. of hours 
of dispatch in a given day, instead of 
being ,limited to 5.5 hours per day .. 

9. The Prescribed Dispatch Capacity level is 
.. increased from. 7,500 kW to 9,500 kW to' 

reflect the 2,000 kW increase in; 
contractual capacity~ ,'l'hS.s.maintains, the 
existing amount of dispatch, which: is equal 
to 11,200 kW. 

, 
\ • 0' 

10. The energy payment rates·during the first 
ten,years of the contract term are changed 
from. a blended: S04/ S02forecasted· . rated to 
a blended. rate based on -l5,000 kW,at ·S04 
rates and 5,700·kW· at posted SOl rates. The 

: . energy payment rate '.for 0.·11 powex delivered 
.. in excess of 20',70.0' kW' is. the posted 501 
as-available energy payment. rate.·. 

11. The energy payment rllte,during dispatch is 
changed from the Forecasted,EeonomyEnergy 
rates to 75% of SCE's system incremental 
rates in effect during those . hours.' This .. : 
eliminates' the uncertainty inherent in' the 
useo!' forecasted numbers and provides'.; 
Thomas with the' opportunity to·deliver' 
energy during dispatch periods at a price 
competitive with SeE' seconomy energy:.: 
purchases. . . .... ' 

.. ". " ,. 
,. .,J •• '."" I ' 

l2. The Interconnection Facilities Agreement 
(IFA) is changed to reflect the terms of 
the Uniform Standard Offer IFA. This will 

- .. 8 .~ ... 



C.89-03-01S ALJ/SAW/p.C 

'allow: .. Thomas to',. construct-:rand ;own"a:.; six-· .;,:.,:, 
mile transmission line and to construct and 
deed to SCE a switching stat:Lon"located:""'" .'C., , 

adjacent to SCE's 661 kVtransmission(line. ", 

13. Thomas is reqUired to' make' a: settlement':'" 
payment of ,$6 million·, . either in a lump", sum; . 
prior to Firm Op,eration., or amortized . . 
'monthly at an interest rate' of 12't"'per' " ... 
annum over the 30-year·term·:of ,the:;,': ;\1 ; \.,: ", 
contract. 

,. 14.' The settlement. agreement·:,'ifk~ condi tioned:: on,." 
our approving. ~t, in adeci~ion does, all C)f .. 
the following: . . .' '.' '. .., " 

, . ~ . 

."." . '"' ~ ." 

,) . 

a. finds SCE';s actions in entering into 
the'settlement agreeme'nt to:be . ' '. "': 

• .... j '- ~ • ' I ~; , 

'.'., 

, b. 

c., 

d. 

. reasonable and prudent;' .. ,. , 

declares·that·SCE may reco~er through 
its ECAC ·all payments made-".to Thomas' 
under the settlement agreement;. 

• '.," \ ' .. ' t! .,), •• ' " 

dismisses the complaint;. and, , ,: 

expresses no opinion' 'as to' the mer'its"" 
of either ,party"s claims,. : - .. " :'" :':~' "r 

15. Additionally ,Thomas waives 'all "c'l'aims 
against"SCE relatin9'.to·the, subject. of .the -' 
complain:t.. ", .:,' '.:' ", .", '::~'. " .. 

/' " . 

B. Scope , of' Rev:iew in thisJl;oeee.d.i.ng· .. ' ' ,;'. ., . i:' . ' :' I.' .':,'. 

Under: Rule, 51.1 (a ).,: of ;the, .Commission 's ,Rules ,o'f:~ ,l?ractice 
and Procedure r 'the resolution of issues ,of . fact; or laW" .in; .ani.' .. 
acceptable' settlement "'shall, be~ limited: to ,the issues. in,: tha:t~, .:, ". 
proceeding' . and shall not extend .to.substanti va- issues " which, ,may .. ,,' 
come :before the Commission in other- or' '.future-proceedings .. __ -,". ,;. ..~ 

'thomas' Complaint'and. ,First Amendment to- the Complaint . raise:,::.::. . ':,,:--' , 
questions as to how ,soon. Thomas:.should .. l::erequired:,to'"deliver,-, -" 
power, and, whether or ,not' SeE exhibited<bad', ,faith :by.refus-inq:~to.,-:, 
negotiate a revision of the contractual.£iXIlt ·capaci:ty·, de~i:very:>:-;..~:,:' 

date. 
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The-5ettlemen-e;;.agreement·~before'us::"a:nswers/:the "how soon" 
qu.estion and. 'asks','us to. ,Ciism!ss'.>the ' ci~rm' of::bad faith. These 

, .' ." ',. - ,I. -'. _, .... "" '.', ... ,... ".. ' .... 'j 

provisions are·consistent with· the issues in the':'underlying 
proceeding. However,> SCE and Thomas, also, ask the",Commission to 

• .,. , • '. ' ",. '." , ... ', •• ,J .' I, • • M .~ 

declare that SCE: , may recover through... ECAC', all ofits:payments to 
Thomas. In its e~mrne~ts, 'filed.: in',rep'ly to 'the:set~lement 

.• ., ' , .' ". ' •. , I 

agreement, DRA argued, that ,this' request 'exceeds the':scope o£ the 
issues raised in the complaint without adequate notice to 
potentially affected ratepayers.: In addition; "as ORA points out, 

.. •• . -. , f 

cost recovery issues are reserved for applications, where the 
threshold for ratepayer participation is'lower than it is in a 
complaint proceedin'g, where 'apartieip~rit:~ust' file a formal 

'.. j • .. '.' 

intervention pursuant to the Commission's Rule'., 53 • 

Thomas, and SCEdo not refute,OAA's a.rguments. Instead, 
'_.', ' •• , ., t • '" " 

they claim that the Commission·has.,allowe'd'for ECAC reasonableness 
findings in past complaint' proceedings and': tha't' there is no need to 
worry about notifying ratepayers", since ORA.: has, not· demonstrated 
that any ratepayers are interested., In none _ of.. ,the prior cases 

, ., ••• o,j '. , '. I' ., I 

cited by SCE and Thomas was the Commission'direetly faced with the 
procedural issues now raised. by ORA. _ "The Commission. first 

• • , • , ' • c ..' ~." '., • •• h.' '. , 

addressed this i:ssue in 0.91-0'Z-044" .signed' in~ F~bruary of this 
year, in a complaint proceeding involving Smith'River Power Plant 
Associates and Pacific Gas and El:ectric;Company.,," 'The".Commission .' 
concluded there,: as' we do here, ,that'the' reasonableness of the cost 
of a settlement is not only beyond the' scope' ,0'£ a' ,complaint'i,i t '" 

will come before the Commission in.. a· later reasonableness I review:-. 
The argument of -SeE' and Thomas ;about ORA.' s .failure to -' demonstrate,'C' 
the existence ,of 'unrepresented ratepayer interest:,:underscores< the-,~,;:; 
appropriateness. of this',conclusion~':We :cannot"know- the~,ex.tent"of.;:::, 

ratepayerinteres.tin. -the pass-through ,of these ·eosts: without, ,-,'., ,), ') 
provid'ing'.adequatenotiee ,and, giving' interested parties.:.· an~,:,·.:",._,:.(: 
opportunity ·to: come forward~ ",:', ";' ',' ,","" ,;.' '--: :.' "';; I, ,'.. ":~':'; 
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.' '.'~. Thus-, the' :·Commis sion.; wl;ll< not:Jrule-" on.:: the- : reasonableness':,': 
of settlement expenses.: in this: :or subsequent:·! eompla1nt_~ proceedings:; 
The parties.~·may e'ither,:-bring the-issue:before- the·:. Commission in a 
separately.: filed'-application,- foro' approval··. of····.,.n;:M\.ended:': contract .• or 
the utility may ·wait unt'il'the expenses. have: ·been:incurred",.and;· :.,';, 
undergo'reasonableness review' in, the> appropriate energy. ,cost:,. . ; 
proceeding. . .-' .., . ". 'v' - " • " " ..... "; ..• : " " •• ,,: 

Review:of the settlement.:.wi'J:l<'be: .limited ·to-; a-:;.: .. " ... ~> , ~. 1'; ,'" - ..... ; 
determination of· whether" or ,not: the :ut:i-l'itYJw4S'prudent·.-:in entering 

into the agreement·modifying:.the 'contract.· In. order)to,!'be- ,foundl!! : 
prudenti a contract modification mu.s.tbeconsistentwith' the·.Final. 
Guidelines for' Contract· Adminis.tration :0'£. QF Standard' Offers:- .. 
( Guide lines) . -approved' by -the.·Commission in., .D·.:S S'-lO-O 32:~' _ ' .. : , .•. , . 

. . The Guidel'ines require that contract ·,modificat'ions: .' 
requested by a QF be accompanied by price . and/or :performance,:-' .
concessions commensurate' in v.,.lue -with: the -degree "of· the 'change,.in 
the contract. In addition, the modifications and :concessions: ... ·. 
obtained through' negotiation. should be :valued,with reference to the 
unamended contract :and the;:'current; and,: expected value <of: ,the ,'QF:'s 
power.. Finally, no modifications ,to:a. power purcbaseHcontraet-· '.' 
shou·ld~ be made if, after':a 'reasonal:>le'examination of "the" QF'. s~' > 
viabi·l,ity,the- QF is determined to be .. nonviable;." IIn:,the~<event that 
there is a gen'lline question o·f,theQF"s viability,.·,then..-negotiated 
modifications.:';to· the'contractrnay·,const:itute· a reasonable', 
settlementof·a,-· good ·fa·ithdispu.te-~:·', Thus,: our .cons:i'derationof,:the 

. settlement: agreement . must .includeanexami:nation' of:Jproject. ','. " . 
viability and ratepayer benefits. . \·:,.r~.",i.!', ';":-',.,. 

c _ .'. V,iabil'ity, ;",' ".: : .",' ,} /' '~I~ - • ."., • 
~ '." I' \ ••• - 1 ~' • '.".' 

" ' " ;; .:. (·t c~ 

. A viable pro.ject .is ·one that' could meet'.:all,:.o£ 'its: 'I: .,(~:: 
contractual comm·i tments; ,( i.ncluding' performance ,deadlines )':.::m ;the:,;:.<.:; 
absence:'of',·contraetmodifications:.; \":We do,not".force:"the :~util"i.ty.to 
negotiate contract modifications if the utility is conv;i;nced',.of~',<; 
nonviability .. :,; Instead,.-'we: px:ovide a:.:forum, for:~settlement only if 

-.. ' .:..:: .... , "', .::<,. I''l:~ : •. L .... / j
' "' r .j../ '.'.' ,'\ l'~"'''';~' ~::I <,'. 

- 1-1::- --
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the· utilj,ty.: is: satisfiedJ~ that) there ... i3:) a·'; qenuin&question of the 
QF-'s vi4bil-j,ty ..... ;·.(Guidelines., '2'9 CPOC,2d 415.,.,427 1.-):'" .:'~(·.i:,,·~::;~r,.:: :.0 

Thomas: . asserts.' that· it wants an., extension of!::time;; for "<~'~ 

brinqinqits:: project on:,line,to-:make upfor'.,the. regulatory,~.delays,',., 

resulting. from' its-' earlier .. dis.pute-. with~ seE.: over. the-{ava'ilabilitY:':7 
of S02.,· Nonetheless., in its. ·complaint.· (at p.16·),: Thomas, ,argues",,,· 
tha't. "there c~n be no question that, even ignoring the time :., lost ,to 
this project due to requl'atoryactions':'.there· is: substantial 
evideneethat the project· could have . been ,con:structed and" could 
have achieved. operation before : the deadline. in . the· \ oriq-ino.l· .'. ',' 
agreement." Thomas argued. ·that.ithad.taken.'.,appropriate steps.tO"·· 
demonstrate-th.is 'fact, to SCE by reporting; .the execution .. : of, . a. '" :., .' : 

contract wi thHawker Siddeley Power. Engineering-to. construct '.the, .: 
project.. In ·add.ition,~ Thomas saysthat·itprovid.edprel'iminary 
info:rma.tion:"toSCE as late ·:as. Novemberl,198.S ,showing tha.ta ', .. '. 
subsid.iary 'of Secthel had offered to' construct, the-.pro,ject:,with-in·:" 
the time· required ~ , , :' , .,' _. , , .' . " '" " ::. ,,~ ~ .... ~ '. ,'<,: 'c' .:: 

In its answer, SCE states .. that inlat,e:·19S:Sf,,!·it:had~ .. : .:.' 
received inad.equate information to· determine that;the·~.QF.:,met:~:· '.:;." ,", 
several of,the·:viability,.criteria .set;"forth :in::the Guidell:nes ..... ,SCE 
s~id that' Thomas' Engineering 'andOesign Status. informatioJl'·was.;.too 
limited'and,·summary i.n: .na:ture,· ... the· Finaneing,:Status) Report~':~howed! 
that· construction. ,fundS' and deb:t funding-:,wel:e . not ,.relea~ed to meet., 
the d.eve loper "S' time . sched.U:le ,.:, the:d.a ta, ;provided ~ .to' __ demonstrate, .:. ',,\': 
economieviabilitywas'·incomplete,. .. the·IFA: was .no,·longer .:v:alid·,. and 
there was no. physical .evidence !that,.El'lgineering:: .and· Construction. 
were underway. , .. : .. < .. , '.J"'\t~ " "',':.,:::.',..1 (, .. :..~.;';"'{.;~:.. ~.':" .. ·f 

In its Notice of Participation and Position~::l?RA;(arg:1les. J 

that viability should' never have been .an±ssue-,.-~ because ,~he 

Commissionfound,the pro·j:ect to." b.e- :Viable in 198,7; when' it,:;.::> ... :'~'.:") 

determined ,that· ThomaS· had.· a,right·to.:receive-.ra .502. contr:act.,:, ORA.>., 
then:added::i ..... ~ ... J';' ... " .' I I, • -.; ~' " .. ' 

-', .,.\ .,',,- •• !.". 

'.'.' _Even ~i-f' SeE .was'reasonabler .... to-: requi·re·: .. viabiU.ty,.: .. ·:,,/:: ·/,'"cC:. 
as a prerequisite to an on-line extension und.er 

- 12 :-. -
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'these circumstances,' ,the';'pleadings~in::,this'~case 
suggest .that SCE, may ,haye been:less than.,even,;,.,. 
hand'ed in evaluating"the QF's 'v£ability> . In'·"!"·,; " 
response 'to SCE requests,','''l'homas provided.'."a,'.· .:' ,,' .~ , 
letter and p;,o]?osal from Becon Construction" ". " .' 
Inc., a sul:lsl.d.l.ary of Bechtel, dated. Noveml:>er -' ." 
1, 1988 indicating that construction could, 
begin in January of 1989 and be complete in , 
September of 1989. (Complaint Exhibit I)" SCE 
dismissed this, proposal '. as, inadequateproo,f o·f 
vial:lility. Yet a Oecember 9, 1988 letter from 
Mission Power Engineering' Company, an' SCEcorp' .' ':. '.' " 
subsidiary, to Thomas indicated· ,that they:~were· . 
capable and willing.to provide engineering 
assistance and start up services to enable' ' 
Thomas to meet its Oecember 18,' 1989 deadline. ' 
(Complaint, Exhibit, J). Thus, at the same time 
that SCE was rejecting Thomas'S offer of proof 
that it could meet it's on-line: date,. SeE's 
affiliate was assuring Thomas that, with its, '., 
services, the on-line d'ate could. be met. ' 

.. 'II. ,''' ••• ' 'I 

SCE responds that .the Mission. Power,letter could not have. 
,. " ' '." •• ,', •• I,' , • "I '. 

influenced SCE,'S assessment. of Thomas'. viability since Thomas never 
provided SCE with any do~umen~ation, f~o~. Ms.ssion.powe'r' E'~'gineerin~J'. 
offering to co~plete theproj~ct withi~.the, ,s:cbedu1ec( d~'adl:t'nes,~ ::.' 

. " .,. • ' -. .... \" "" '" _'.. ,'... \ I ., ,/~ '.' '. I ", '. ,/. ;". 

The arguments of· the,parties demonstrate that there are 
l , , .' , ,~,,. • _, 1 : I t. !'~ 1 ,1. , '\., ,0 '. " 

differing perceptions of Thomas~., viability, at the "time it ,.sought 
• -. • . , . " . _. • I . , • '. , . ; ~,\:: ' ,~ ..: , . ,:,', 1 , :" :~ I , ' 

the extension of its on-line date. ,While citing seve,ra1, ways in 
• , ' ,. , ." , ' '" " _.' ( .: t : •• ~, • ~ , • 

which the OF failed to satisfy the Guideline',s,. test of viability, 
, ,I • ,. •• ., .... ' , , 1 ,\,.,'" : t" ~' •• , 'j I' i ; ..... ,_I' I~. -: ": " 

SCE acknowledges that a OF need not comply with.each,elementin 
, . ., ,,';' , ,', '.; ,_" .• '1"'" "I, ." 

check-list fashion. Instead, a OF's progress in,t:n~~ti;ng:.8~~.:"" .' 
contractual ,commitments must be. viewed as a whole., . Thomas' offered 
evidence to' shoW-that it had re~eiv,ed, ,all of' its'.c'ritic·~i path 

""~ .' ." '" " )",. ~ j,.,~.~, ~';"u , .I·j ". i I,.,,., ':',t",; "J,.'I:\: .. :'; .. ;·," 

permits-, had, secu:r:ed sufficient contro,l of the, project ,si;te:,., 
arranged for the purchase of co~'l' 'ne~ded:t~ f~ei the. pi~nt';'~nd had 

. , " " " • .. • .• ','. ' .!. • •. : • 1\ .:" , , ~ r: ">, ' . 

received an,o£fe: to provide finaneing from a company .. experienced. 
, " , '....'; "., .... ' , , • , ", " I ',. ,' .. , ,: '., I : ~.J: ", I ", ~'! , • 

in energy pro j ect £ inane ing .. , , Thomas and DRA. appear, p,r.epare~ .te> ' I 

provide evidence that SCE sh~uid hav~' kn'o~ thatih~mas. ,~.~~idha~~ 
" • , ", ,I. ' . ,i 1 J' ,',,<; ': ".r'" 

constructed the project and begun power deliveries on time . 
• ,l _ ,I .~':~ I ,.';. : I .. ~ t, 



C.S9-03-01S ALJ/SAW/p.c 

Thesepleadinqs~demonstrate ,ther-;existence of: ..a~genuine 
... " " ,. "-,J '., .. ,,' I ' , , ""., ' ,'I .r "' , . /~, ~ r ..... ~, ." ,.", . , I " "\ .. ," .. _ , 

dispute conce~nq, .the 'viability of -:the'·~OF. ';' .. If the ~~'pr~:Ceeding had 
~ '.,' -.... ......... " .'.~.- ." ... ~., ..... ,~.,' .,.I",,~ ",", ',' .',,).~\.'.,J. 

not been settled:, ,either party:would, .. have had a:~chance:.,:to prevail 
on the question,' of 'v, iabili.tY'~'"'.':' "!, .. ,, • ',:;"':"':,';";',,, ":'.': "'.;. 

, \ (: , I ' . ~ i, • ..."' "'): 1 ;. 

D. Good Faith Dispute ,,:, ... ' ,,~<':,.' ;"':.: ~:, ., ,,:' _ ::,"',' '" 

The,contractuai,life';of':th1s' QF',has:been;':checkered with 
. _. .. , • \ ' . '. ~ .• .1.. ", .' J' • • • •• _, • 'i ~ ..... ',I • ",' 

starts and stops •. Thomas" introduced : some- 'unpredictability into, its 
contractual' relationship,~i th : SCE'.:wher(: i:t "sought> to.: modify its 

• ~" , '. " : 1. _,~ ,_, ,,' ; , ~\ ' .1 , ' .. , ,; ......... ~ 

original contract. However, SeE's refusal to modify, the~.:ini tial 
contract, as it' had. prev:£.ous:agreed:,to;dO~ . lead"to the':filing of 

~, 'T 'f • ' • • ,... ~~ •• ' • :, '. • • • 

Thomas' fist complaint' and'. the'. need" ,for, ~ the: Commission. ,to direct 
SCE to modify ,the contr,,"ct in 0.87-05--06'5 •.... It' is:' reasonable for 

. , ,,' "'.' ' '. .' . . .,'; , ... ~, 

Thomas to argue' that thedispute,ernbodied in that complaint delayed 
its proj ect completion. ,It .1sa1so" 're'asonable" for" SCE~: to require 

• I. " .,! .' ',. I ,",' ,", • ',,_ .. : _ • 

Thomas to demonstrate the ways in which that dispute actually 
,r. '", . I " .;" '. , . ','. " j. '" " , "',. 

caused delay. In the context of the' long history o'f' disagreements'" 
between'Thomas and 'SeE, it' is' both "unders'tand'able, that::Thomas'would 
qUestion tb.:e utl.litY's':qood.'faith·' in facifitat'i'ng the'<.'QF~S " ", ~ 
compliance' with' the' contract,' and" that, 'SCEwould; 'adhe'r'e to :its'\ ; 
strict:' interpretation: of the GUide'l'iries in its effort tCl: protect 

, • w.. :. . ,. J \ ,"" , ." • '. ,'. _ '.'. '," • ;, 

ratepayer l.nterests. Al though we' would 'have preferred' t'hat 'the" 
parties resolve/ their difference outside of' a . formal': compl'aint' 
proceeding','" the disagreement" ha:s element~' of 'a bonafide. dispute·, 
properly'the subj'ect of" a ~ettlement. '; :"," 'f::::,"', :; 

E. Rat¢NyeX" Benefits .' " " .' .;, 
,-'. ' 

seE and' Thomas have compared the : stream of:"payment"s' 'to ,:.:" 
Thomas'for delivered power under various'sets 6£"::as'sumptions-:/' They 
have concluded that:· seE and 'its' ratepayers woufd lpay'1ess: under;t:he 

" • • , ' • j , • ," • '. ,I. "'. -. '" ..... ". '.. ., ,+' , ,~ 

terms of the' settlement than 'they would if Thomas· were granted)~n;:'~' 
extension of' time and then' prov:tde'd~l>ayrftents under the" terms !'~f' t'he 
existl.nqcontract. Most of'the: savinqs results 'from the:: $:&:.\m-illfon 

.. ~ ., . 

payment' Thomas' has agreed" to make in exehangefor the' contract' 
modifiCAtion. 

'I "', 
, . 
", 

- 14 :~:- ., 
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".: :" '" The-::. puties J to . the aqreement..:ha.ve-:: sugges ted that: :the :\. (,:. i'., 
settlement would relieve ratepayers": ox. the obl·iqation to make" .~, ':I'~ 

payments to Thomas with~a',net present.,vaJ.ue(NPV)<;in: 19-8'9 dollars 
of $2'1. S to· $26.6,' million .. These- figures' represent: additional: sums· 
that woulcl."be paid ~ to- . Thomas if the .. QFi prevailed ,·in·"i ts' ·complai.nt, .: 
and was awarded an extension of time. for .pe-rforming<.:underri.ts: . 
existing contract. However, most of these assumed";'savings .are~not·:· 
elosely related' to the proposed settlement.... Although' the-. numbers:,', 
do not add, up in a manner. that". matches ,the .. a))ove savinq&.,.estimate·, 
SeE and TholUdS. stateth.a.t the. savings. can be broken: down· ,as : 
follows: ,"" '~I;.' 

$11.8 to $18" .• :1 million, (.198,9' NPV).·:.in·.·: . :'. 
ratepayer benefits. nego.tiated as, part. of. the .. 
19"8"6 agreement "' ..... ..' .' ... . 

$1.5 to $4.0 million (1989 NPV) in ratepayer 
benefits due to the project delay of 24 to 
3,0. months 

$5.9 to' $1.4 million (i9"S·9. NPV) .in·ratepaYer~'" 
benefits due to' the' se'ttlement agreement .. 
This benefit is prima:r::i1y, obtained through,. '.,' . " . 

. Thomas' $6 million settlement payment. ' . .":,. 

The range of benefits in eaeh category is primarily dependent on 
I. I ' 'I' 

the performanee, of the plant. " 
. , .. -, ."" \ 

Only the $5.9 to $7.4 mi'11ion savings estimate app~ars 
. • , , . ,. \"'.',1 

relevant to our, considerations. '.t'he"benefits resulting from'the 
1986 agreement.:were secured before~the filing of the compl~t 

.. ",' , ' .... 
underlying this settlement. A substantial delay in pro·ject 
completion is qoingto'oceur :regardJ:ess:of 'resolution of this 
complaint proceeding •. Under' the··existingcontract,'.t'homas' was to 
begin deliveries in' December', 19S9. ,'. It waseiglit':months 'af"t'er that 
date that t.he 'settlement agreement was subm;t'~ted~··' EVen :Cf the' '. ' 
parties had proCeeded 'under the settlement without"seekin:gour' 
approval, it is" likely that at least" another 12 months would: have 
passed' before the proj'ect cou'ld ·deli~er}:power·.· The 'settlement I\.~ 

,,-.,'.'. ..",~._.;··>'I' •. ~':;' .. I".,:'I.,· ~ .', 
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agreement.- .canonly,'))e, supported"by'the benefits",predieted to occur 
because of 'the' ,settlement ',it5elf,.'~.'", ,.' ': ;,', ',' '. I;, :, '" ::,: "rOw ,:;.'tr';,,"':' ,;'~< "~: 

,: '" The. numbers/ diseuS'sed"above compare,' the"bene'fits and)i:\',(; 

costs.~ attached. to' the settlement ., .. cp:eement· w.i.th:>those:expected': to";. 
result if)"l'homas were to'preva'il in the,:eomplaint:>proceecting.". The:' 
'PJ..J directed. seE to enlarge"its I.analysis toinc::lude the-;expeeted 
benefits if SeE' were to prevail in. the compJ:aint proceeding:~· ... , .. On.:'<" 

Janu.ary2S:, .19'9~1" SCE submitted. this-,.·additional· analysis.:·',':, see,,:, " 
assumed. that if it prevailed in thecomplaint~proceedin9,()the:'''i 
project would still 'beeonstrueted·, "it would begin' operating,~'in ' 
June of 1992 and power would be purchased pursuant to a SOl. , ..... 

contract. The followin9", table reflects SCE,,'s comparison·' of the 
benefits of the settlement' to eae'h' of' the:' pola~.:"ou~C:o·mes discussed 
above: 

TABLE 1'" : .. ~.. ' '~. 

5l1lQ1lWlry of Sllvinqs Resulting from Settlemont 
as ComJ)9.4e9 to Aw9;...Xoss.ible Qutcomes, of ComplAint Px'oceeding _ 

($ tho,usands) . " .. < • 

CllPllC,;lty X.,£'eW: 

65% 
70% 
75% 
SO% 
85%' 
9'0'% .• 

.95% 
100% . 

6,704 . 
6,8S6 .' 
6,171 
5,704 
'7,221 " 
. 7', 37:8:,' ..... "> 
6 ,7l2, ",', 
5,'986' ,.' ~ 

,$.CE-RX,evMM. 

.(3.0,,759.) i- '.' , 

. ,,' (33;99S)" 
. (37 ,'9'9Sr),ro,::-':' ' . 

" (40,4,69,), 
',' ("42',24'2,)," 

'::(14:3,S;00)0:; .... '.',' ~.' 

. . . ," (,.4,S" 5 .OSJ,.,.", , ",., .''",,'. ,','. :,".' " ,) " , . '.. (51',6'3'5)" ...... . , 
. . ~ ," :,'.:.<::! : . ~~ n . '. I ._,~ • ~ ~: "!'" ,..,.:.~~: ~ "1: .~( ~.~ ~ ! 

While' the terms of the settlement are better for.. . , .' '" " .. .j. ' , ',' . ~. " ." .~ ~ . i I: . \ 

ratepayers than a decision. favorabl~. to ... the OF .in, ~he.,. underlying", . ., 
, . J.. , " '.,', •••. '. '. ,I , • • " ... '".i ... '" " .... ) ... J •• ' ... J'"", " .... ..4 I,. .,./ ,_" 1.1.,,/ ... ' 

complaint, they, are. far inferior ,to" a dec, is io,x:--: in" th~,c,omplaint ",.' 
, ' • " . ~ • <' • ......". \' " .1 '" .... ,',. , • • ' •. , _\,..... ... • •••• t·,.' " •. ,', ,"0 " "" 

procee<:ling favoring seE. ,Let us assume, for,. ,instance that, the , ., 
_ .. '. • ' • '1. ., '. '.,.1 "_"" ,_ 

plant, delivers power at an average lifeti:~e. eapaeityof 65%, (the, 
•• ~ .., ~ .',. " , • , •. • , ,.' L • I, • c.' L,I, • • ." I,. 

capacity assumption most favorable to, .theset,tlement) .. ' If the " 
settlement were rejected and. ~the. OFp~~vaiied in. the. cO~Pl4i~~,' ,th~ 
ratepayers would be lik~'ly t~' iose $6.7 million.' Ho~e~~r, if the" 
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settlement were rejected and SCE prevailed in the complaint, the 
ratepayers would save $30 .,7§. mil;~ion •. \T~us, this settlement is 
only a reasonable resolution of" the dispute if there is an 
extremely small likelihood that SeE. :would p::evail in .. the .... complaint 

• , , ,~ .' c • ',' <, .". '. .~....., , • '.' .. ,~. , ".' " .' .. ' ' ,,,' •• • 

proceeding •... Once again .using .. the, example. of a .. 6S~ ,cap~c.ityfac.tor, 
, , • •• ." _ < , •••••• " •• ', .' • •• J; ',,,,, .. ___ .'. • 

settlement is in the best in.terestofratepayers if SCE. had ,less. '. 
• ..'. • • • • • • ~.' '", ... I .L I ' .' • ., •••• ! .. • j •• ,.J., 'I 

than an 18~.' chance. of prevailing in .the, complaint, proceed.i.ng. ( . .l,8; ,x 
30.76· 5.5,. while .8'2 X 6,-7 .·,5~5)~.~<: I ... ',·· ....... :I.,.·~'.·· ":\II;:·;~'I.,~ 

There are several factors suggesting, .tha.t. seE. f.aced .. tough . '..,,' .' ., .. ,,~ \ , . "'" 

odds.in.litiqatinq. this-complaint. First, SCE was· found: by the 
,. •••. ." '. , " ,I ,'., •• ,,/ •. ," ''._j,t •. 

Commission in.0.B7-0S-065 to .have inappropriately denied. Th~ma8 the 
• .' . ,. ,I • ",' .' , • ,., •• "~: '~ • j I r;,. ' j ,.,' 

S02 contract it had earlier .. promised .to execute., As: ORA.points . 
, ,.' , ,. _. y .,... I' ·'tV.', I:, . ',r .' •• ' 

out, that. decision found that, ,when. the ,initial agreement ,to enter, 
,,_ " ' ". ~ , I, '" •• _ ". " .- , ' • I .: I I 

into a S02 contract was negotiated, the OF was .a via:ble project.",. 
, • < ".' • .. • I .' , • r • ,', '.. -,' I ~"', '. " , .' • 

It is quite possible that the resultinq contract dispute"hampered 
, , '. • < ,. '. ' \ • , t, \.. ~., \.:, ',' ~ ' ••. I ,. ' , r '"01 " 

Thomas' ability to proceed .with the project ... '. Second., .Thomas was,. 
" •• '''' ...,f" r 

prepared ,to present substantial.evidenc~,that.it was,;V:iable,when .. 
, . , ".. " .. ,.r " " ) !'" '.. .,t,. ," 'I 

SCE claimed it was not. Third,., ORA was" prepared.to prosent 
.... \.' .' ,.' ,.' '", 

evidence suggesting that SeE exhibited bad faith by asser.tinq that 
• ,. .. ' ._ ' . ',I <, < • ~ • I, ,.' , • , 

the OF was not via:ble at the same time one of SCE's.affiliates.was 
., '. , I .'.i, ,. '" .. '. -.'- -,., .. ', 

telling, Thomas that it could construct. ,:the, project in, a timely' . 
, , ". " '.~ • I 1 ,', ~.', •• , "l, ,,~, , ,J., .1 

manner. seE's claim of non-viability mayhave.been, undermined by, 
, ,,,, ' <,' ," I,.' " , '", .,1 ) " ,', 

the analysis,.ofits own affiliate., lendinq credibility-"to the OF'S 
." " • ",' ,.".r.1 ." " - ,.,,' ' .. ' _ , 

claim of viability. Finally, OM-was prepared to· explore .the. ..' 
.' . I. '< "1,' ! .. " • .t., .' I,. 

possibility that seE was applying a stricter standa.rd.;.of. yiabil.i.:ty 
in. its assessment of this OF than i:t applied to QFs 'o~e'd':b:y'SCE" 

.. .' , ';,. , 

affiliates. . p-- 1 :.<, \',1',,40, ,"'-'.j •. ,~<. 'I\:~' ;1-:\ A.--'; I~ .:','.'\ 'r:," 

ORA remains free.to, explore .these is.sues, in other " 
" , '<' , " I, ,,' " ,'.. ~ I" ~ • ~ " • ~, •. ,. ,\ },,' • • '" !. ': " ... 

proceedings where appropriate. However.,:in ,light. o.f .. the. ,arquments 
• 1..' ,. ,,' ~, '>0 V ,...,' ... , ' .' ..', ,_ , ... , ,,' • ,,' 

presented in, ,this. proceeding,. i:t. was reasonable .... for., SeE, , .. to settle 
thedispu.t~" ~s, itd~d •. '" , .... ', .. : ;' ...• ' ; ',.;',:,;',, .. ::, ':~; .. ". -', '" ',;: ':-":")'J:: 

, " ,"T !'f , 1".\ ' ,I.' ~ .,_ \ ',', ','I ,\ I ",.,>: (1(:: 

- 17 ::- -



C.89-03-0l5 ALJ!SAW!p.C 

.. : ,', . 

•• I ",:.\ 

: ",' . ~ '. ' , '",''' . ~ : 

;",,': Thomas alleqecr- sllffS:cie~tfacts"in:' thfs:- co~pta-int:,'to 'make 
a prim~ facie showi'ng' of' viab111ty ::.: We: find' th~t abonl': 'fide- ,. ,' .... i~ 
dispute 'existed as to whether SCE' should have': eXtended' the:'fivc-" 
year'deadline"as requested:' byThomas~' , Consequently~i 'S'C:s: ~as'i . 
prudent in entering into negotiat'1ons ~ith 'Thomasto""amend: the;'" ,.:):: 
Powerpurchas~' contract. . .', " .' . ,", 

Depending' on~:the: performance of the ptant', 'the:settlemEmt 
agreement' reduce~ the ratepaye£ burden of payments :by '$5·.9:' to': $7:.4" 
million over the paYments: reqUired 'under' an'unamended' contract ~ .: .":>; 

Given the 'potential for SCE 't~: prevai'l o~e£'issues:; presented'· in' the 
complai;nt,' the' net ratepayer b~mefits' are ·suff'ici~)nt:;consl.deration;· 
for settlement;of the compla'int'~ : we conclude: that: the settlement!' 
agreement and. the a~ended power purcha'secontraet'are' a:' :f;':ir'and'" " 
reasonablec8mpromise of the ds:'spute 'between'Thomas and 'SCE':' ,', .'. ,'.' 

, " , • ".'" '. L ' ',' r, ' , 

As' discussed earlier', we do not determine" that"all: 
payments by"SCE under the amended' 'co'ntract should be: recovered' from 
ratepayers .. SCl:: must still seek a determinatiori: of the';""'; '~~ "." 
reasonableness' of its payments in' the' appropriate"ECAC"or'other 
reasonableness proceeding ~.. ' .. '. \" " ;, " ::.: . ;.: '):~ . -.. '::.' : 

, " The 'settlement should 'be 'approved/and! Th6mas''''''complafnt 
should ~ dismis-sed', . wi th·' ~rej ud'ice ~.. '."" . . .. ~', ;. , ' , : ': : ,. :':. '" 
li~dings "of Fact ' "'-":1.':' " <'.:~ ":: \.; ; ...... . 

,', i~~ There are diffe'rinq' perceptions 'of'''Thomas' ;vl.ab:i:l:ity 'at:; 
the time it sought the extension of its on-line date. ,:',' .. ;;, '. ",-

2.' The QF failed to'~iatS:s'fy :'seve'ral":elements"'of':the 
Guideline's test of viabilitY"-"·: ' .... " .... ,:..;.\i.;,. :.!:>i:;:.) .. ·'~,,·,::-·:'.:·,·:. 

, • ' • •. .' • ~. '~ , t ," ",'., .~. ..,... ,. ,', '\,,' •••• _. ,J,., • .,. f" 

3. The QF receivec:i"all of"'its criticalpathpermits·,;·l'ancr;'< 
secured sufficient control of the project site,arranged';;for: iihe':':: 
purchase of coal needed to fuel the plant, and had received an 
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offer-to':provide:'finaneing:, froml~ a;: compAny;: experienced inGenergy 
project fixiancinq; '.:.,' ':~ . ,::, ::.,1':, :>~ ,: ~'~ (;, ;';;. ',:<.;: ,.' .:_:~ :<~ ;,i .. .,(: ::'y •. ::"'::.:,::.>:, 

f'" " .,,',';"' .. . . .::-:4 ;; . 'l'homas "introduced-:',some.,/unpredictabili ty;:~ into«its'."::.:., ;;' 
contractual relationship with. 'SCE when: i t:~ sought)to'::modffy:! its ,::, .,' " 

original contract .. ,· ,': 1; .,' . + ',".. i_'-
I' 

5-.' 'SCS":s refusal tOlJlodify:·the·, initiaL contract;~'~as it:.had(;., 
previously agreed, to .,·led ':. to the f,iling-,of,: 'l'homas:~' . first complaint':: 
and: the.need::forthe Commis.sion;'.to.direct' SCE:,to:',Imodifynthe, ;:.';' 
contract in·!D .. S'7-0S-06S.-

& .. '.'In::the context 'of the'.lonq historyof',-d.isagreements:::,.", '. " 
between'Thomas and SeE, ·it is both :.understandable!' that·.''l'homas;.would 
question' the 'utility's qood faith.'infacilitating,the::QF,~s'-:"L: " ., . 
compliance ,with the contract, ·,and .. that seE would~ad.here::"tot';its ,; ... 
strict interpretation of the Guidelines in its effor,t··':to.'protect-;·~, 
ratepayer··-,interests.~., ' I ,;. /" .,··,"~".~I.',. 

7. SCE"anditsratepayers,wou-ld'pay less';,under the·:. terms _.of: 
the settlement than they ,would: if: Thomas.' were,., granted, an',extension, 
of time and then provided payments under the terms:Jof;;the,:·existing:, 
contract •. I' •. 

S. If the settlement werere'jecteci.and\the·~:QF:,;prevailed:v.in.: 
the. complaint,:. the ratepayers would:.belike'ly,to': lose S:6;~ 7 million. 

9. If the settlement were'rejeC'ted,and. SCEprevailed~in:·the 
complaint', the ratepayers' would" save:;$3·O~.7 6-.' mi.llion.' , \ ':'." 

10''; ,This settlement'is only·a reasonable',resolutioD.;:.o.f: the· .. ··!·. 

dispute if there is an..' extremely sma:ll: ,likelihood;. that ··SCE':-would .. 
prevail in the complaint proceeding." i' '" • 

11; .'.SeE ·was::.found.-'by-(the~"Commis.s.ion.~·in D·~L8-7-0s.-0,6S ·,to .. have . ,-. 
inappropriately denied 'thomas the S02 contract it has earlier· ,-: ":j' :: 

promi;sed to~execute. .':., : 
12 • "When'. theini tial::. 'aqreement:to, enter :into, \ a·': 502': contract 

was negotiated, the~QF 'was: a,' viable proj.ect. ;' "':"}': .. ,~::~:",' ';:.~':. 

13. Thomas was prepared to present substantial evidence:tb.4t: 
it was viable when seE claimed it was not. 
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.: 14 ,~, r ORA. was;' prepared,' to:'presentcevidence i ,suqqea.ti-nq.cthat ~.sCE () 
exhibited bad faith by asserting that the OF was not~:'V:±able at··ther:~ 
same time:one'of.SCE's·' affiliates was,,:telling'::Thomas: that' it:could 
construct"the(project' in-a:timely manner •. ,' ,. , .. /.:'","-~~ ',.,":: ;,--,i:C,~,:' 

lS. ORA was prepared to explore the possibility' .tha;t SCE .. was.' 
applying a stricter standard of viability.in,its:assessment.of this 
OF than-'it applied to OFs'owned .by SCE affiliates.'" ,::';;, .,'" "',<" .. ,,:< 

16. Depending on the'perfor:m.ance of, the',.plant, .:the-,settlement 
agreement reduces the ratepayer burden of payments .·by. $S.;9 to~.,$7.-4.: 

million.over .the,.payments"'.required~,under an unamended.~!contract. 
·17.. Given the poten.tialfor SeE to prevai:t over,: issues, '-" 

presented. in,~'the' compliant, . the-' net; ratepayers' benefi;ts,_,are: .. .,,:. , 
sufficient 'consideration for settlement of :' the ",complaint .. '.,' .", . 
Conc.!llsionsof Haw " ., ,y:~_c~: I.,' {", .)" ;', , 

1. The approval of a settlement in a complaint'.·proceeding "is 
limited' to'Jissuesin that'proceeding:.and':cannot;'extend~.,to .'\ 
substantive' issues . that , may come"before:)the-:Commiss.i;on,:in, .. other or.~: 
future proceedings. - .. '. 'f ,,-::2 >,':') .. , " 

2. The pleadings demonstrate the existence of a genuine', 
dispute concerning the viability ,of ,the QF.': ,"" ~ \:~; .:: .:; 

,.,3,.' SCE was, prudent, in entering into" negotiations ;"with:;:Tbomas 
to amend:-the"power purchase contract., ',.~ ;'1. ", . ..: 

4. The settlemen-c agreement. and the . amended. power purchase", 
contract are. a. fair and reasonable compromise'. of ,the dispute:,:: 
between, Thomas. and SCE and should be approved,'.".' '. <.; 

5-. SCE must still seek a, :dete1:mination: of,~~ the reasonableness, 
of its" payments in, the appropriate:<ECAC:or other,reasonableness 
proceeding.- . :.' " "" ': ~" -,:,:.,<::,:~:-~:'-;<' , ...... r;: 

6. Thomas' complaint should be dismissed, ,with:,;prej:udice:.;\,' ~'; ;"~ 
.. 7 .•. ,In~order,to enable-the-:'QF tQ:':proceedJ'.with;project. ~':: 

completion as soon as possible, '.this .. orde%' should, be '. effective~ ,';., .'; 
inunediately_-", .' 

I , •. f> .. . '., . : ~:. ":~' I;' 
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ORDIR: 

r.r IS ORDERED that: 
1. The Settlement Agreement and Amendment to the Amended and 

Restated Power Purchase Contract between southern California Edison 
Company and Thomas Oil Company (Thomas) effective December 18, 1989 
and dated August 2, 1990 is approved. 

2. The Compliant of Thomas is dismissed with prejudice and 
the proceeding is closed. 

This order is effective today. 
Dated March 22, 1991, at San Francisco, California. 
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