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Decision. 91-04-059: /.April.,24, ,1991_ .,. ',;, " ,~:. 
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Application. ~f-Atl'~tic- Cellular .. ,,,: .~) ," '@"OO'g ~~~~'~' , ,C ..... :" " 

company, L~P~';' a Delaware l'imited "-}~ :' U",·', .-, .:} ',.,' " "'," 
partnership,; :,doing. :btlsiness as' ," :'.~ ) ': ~ 
Mountain-, Cellular,. ,for a, Certificate) Application: 89"':0'5':":'060' ... 
of Public' convenience and Necessity·" )' " .. "(F:i:l·ed:May'::26"~~:19S:9:;;" .' 
to construct· and- operate' a domestic ). amended ',DecenWeJ:2,l~, .1989 
public land cellular radiotelephone) and June 1'5,,' 'i990) , 
system. in El Oo'rad.oCounty, . ) ., '-, ,'.' . ",. 
california. )" . - .. 

----------------) 
Debi Rrake and peter- Maurer, fot:' th~mseive~', - .,', 

. petitioners. . ... , '" .' '" 
Messrs. Dinkelspiel, Donovan.& Reder r: ,by:, ,David" 

A. Simpson, Attorney at, Laor,.r, f.o::,. Atlantic 
" Cellular Company ,respondent. ,. , . - .: .' 
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. .', .. ..~ , 
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Background, 

El ,Dorado Cellular COIllll1unic;3,t~oz:.s., (El D~,:t'~~.~) -;~,:i.ie~:"ap 
initial application, tor a certificate of public convenience and 
necessity, (CPCN). on. May 26, 198;9. ,. 'I'b.~:to'riginal appiieat'i~n . 
proposed a cellulaJ: radio teleconu:n~n,ic;'tions (cR'!') system . 6,om~~.is~d 
of. three cell sites.~o :be located at Pine Hill,' ClarkSv1lleand 
Place--.rille. The .Clarksville. site ... was intended to contain a' . " ., 
colocated mobile telephone switching office (MTSO). 

, Sul:lsequently, ,the, interests of El Dorado .,were acquired. by 
..' ..... '" , . 

A~lantie Cellular. Company (Atlantic) ,. and Application. 
_. • • .. '.. .. • • • ,~" • • • "A J ., 

(A.) 89-05-060 was amended on December 2l, 1989 to substitute 
- . .' ' ',.'. .'..~, ';, ' .' .. ' 

Atlantic as the applica.~t. In April ,1990, ,the commission Advisory 
.. . .,' ". , 

and compliance Division (aCD). prepared. a ciraf:t negative, -, 
• , .... ,. " •• ," ,." " , ,J 

declaration ·for the project pursuant. to th.e~ ,California ': 
, ... ', ' 

Envi::onmental Quality Act., ''''''. _I 
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Responses to the negative d.eclaration'persuad.ed'CACO:·that-the,,,; :'" , ' • 
project may have significant effeets.,' on, th.e-, environme:c.t,", ,'" ,CACD, , then 

. • • " .~, 1. '. ",~, , •. ~.. .. ••• , ',d- • , ' ~ , • '.,'1,.1, ••. ,' ':' .: ... ,',,, :.,,", '":,:",, 

determined that.an. ,environmental impact report (EIR) , rather than a 
negative declaratio~, was required. --Not'i~9" tnat::tl';e':' EIR:'co;ildj~o~:,< 
be completed bet~re 'October 27 ~ 1990'~ tbe" dat~'~ ~~wh.i~h;::Atiant'ie; s~''':~, 
Federal comm~ications Commission (F'CC) - authority': would: eXp'ire "_;', -,' 

. , • ! ,\'. ,.n. 

unless Atlantic had commenced the service;. Atlantic:, iiied~~ a'" second ~:. 
amended application on June l5, 1990'. The amend.ment:so\lgb.t~' _ '--:. ~:::' :-~ 

'.. .. ' ,~ .0 

i:Dlnediate interim authority to construct a single cell site at:Pine,~: 
Hill, an existing communications-facility-four mile's'north-o·f,- , 
Cameron Park, and an MTSO in the City of Placerville. 

Th.e Commission granted the requested interim authority on 
July l7, 1990 (Decision (D.) 90~07-061). In' its. decision, the 
commission lilnited the CPCN "to, the u.se" of- its'Pine',Hill site for 

, ~ ~ .. ,-

the placement of its antennas and microwave dishes." (Oreering 
Paraqraph 1.) The Commission expressly directed that "Applicant 
sh.all not use any other site in E'l Dorado County for the placement 
of its antennas and microwave dishes until completion of an 
environmental review and further order of this Commission. ,,-,' ~~ ,;,. 

(Ordering Paragraph 2.) The" Commission' indicat.edth:at' it'would 
"retain jurisdiction to issue a f'inalO?CN for the'other tWo sites, 
Clarksville and Placerville, upon completion'of an environmental 
analysis." (Mimeo. p. 6.) In granting interim authority for the~ 
Pine Hill site, the commission foUnd that the proposed.~· constructIon ' 
would. not have a significant ef:fecton the environment. (Find'inq--" 

- ,. ,.",-. .. ,.". , .. , of Fact 9.) , , '"" " . , . ,.', " 

Atlantic promptly constructed its Pine' Hil'l ce'll" site. 
Atlantic also const:ructed'amicroWave" relayfaeil:l:ty:oncoon :Ho:llow: 
Road, less than one mile southwest of piacerville;. 'alocatWion 
several miles distant :from the Pine Hill site. Tl:le::microwave"'" 
facility consisted a single 30' foot wooden'telephone- ~pole""W'ith"a 
six-foot microwave receiving- dish 'attached. A smalT p-ortable;" shed 
was placed near:by to house electronic equipment and. the facl1:i ty ,: '" 
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was connected' to--Pacitic Bell' service at· that., point ... 'l'he,,.p:urpose: '", 
ot the dish' was to· receive microwave signals' ·from·, the·· ,P,ine ~Hill., 

cellular antennas and relay them. by wire- to".' Atlant·ic's ~SO .. ~in . 
Placerville •. 

On· AUqust 10, 1990 Oebi :Orake and Peter. Maurer", -residents 
of Placerville, tiled an If'Application tor Rehearin9'H·o-f\,.~ , .. -: ,.-' 
0.90-07-06'1: .• 1 On October 12,1990 the coxnmission> 9'.ranted: ·limi ted 
rehearing "for the-sole pu:rposeo! deter.mining .whether Ord.erinq. 
Paragraph 2 should be modified, or in the .alterna.tive whether, 
A.tlantic must ciiscontinue the use of its temporary linkat.the 
Placerville sIte, and instead: seek a temporary link· with Pacific 
Bell until the Commission has ,had'the opportunity· to comp:leteits 
environmental review of the Placerville site." (0.90-10-049.) 

On November 9, 1990Atlantic offered its. late.f;iled 
response to- the Orake application and' its petition .:for,modif:ica.tiorl 
of 0.90-<)7-061. In its petition Atlantic 'sought a modificati,on o:f: 
Orclerin<j"Paraqraph 2 to proh..ibit only the construction, o,f any "cell 
site other than Pine Hill until' fu.."""ther. orcler. of ·the Commission. 

Assigned Administrative Law Jud~e (ALJ) Wilson 
consolidated the rehearing with Atlantic's petition fo'r· 

modification and held a hearing on Novem.ber 2,'199-0: in . Place~rville r 

Orake and Maurer appeared for themse'lves and presented 
the testilnony ot Peter Maurer. Atlantic Cellular presented the 
testi:nony 01: ·its witness .:rohn .l?'~' Kelly. ,At the· conclus.ion,of the 
testimony and examination of the wit."'lesses,tb.e hearing wa:s:.,'·,· 

.. ' ,.,~ :-
......... < I ........ ,,~, ... -' ,_ 

1 As tiled ~y orak'~ and Maurer, 'the 'AUqU~t '"i'o',:' 'i990dd6cine~t was 
entitled "Complaint." They alleqedamonq other thi'nqi that' .. 
Mounta.i:nCellul'ar had "wTonqfully, failecl, to inform ~t.he ··commiss.ion o·f, 
its intent to establish the su.bjectmicrowave site. The document 
was retitled "Applicationfor Rehearinq" and' treat'ed by' the 
Commission as such . 
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recessec.briefly anct reconvened at .. the:' Coon Holl,owsite.:.::~~~ t:he ,: .' 
parties in attendance, the' A::I.:J. viewed'. the':, facili ty .'.:~; At, ,the.: ,~ .' :, :,' " 
conclusion: of the tour,' the' hearing. was·. adjourned-. ,Briefs-:!V'er,e: -. 
filed by the parties on November 20, 1990, and the matter.w~s 
su):)mittedon the f'iling of reply brie~s on NovenWcr,.30;f. 19,90. 

Drake's ArgUment ' " 
Drake complains that Atlantic constructed its Coon' ,Hollow 

microwave dish in violation of the Commission's orde~. " Drake 
believes that Ordering Paragraph 2 in D.90-.07-06l specifically 
proh~ited the use o'f any site other than 'Pine' Hill: !Qr ,the,., 
placement of antennas and microwave d.ishes :untilthe cQmple.tion of 
the Commission's environmental analysis and ·issuance',.of its f;urther, 

order. 
Drake also (:omplains that Atlantic's use:::Q,fthe:.Coon 

HQllow site violates General Order (GO,) l59-:8, Section.;I,II", 
0(:3) (IV) ·in that it occupies a'parcel,:of land zoned by, the 'City o,f 
Placerville for residential purposes.' .Drake believes ,tha~, ,this 
provision of GO lS9-]3. exclud.es temporary'cell sites from,:,,;,,""" 

residential areas. 
Drake ,further complains that ,the specific, enviroruue,ntal 

impacts of the Coon 'Hollow microwave installation have,. :neyer;, ,b,een" 
considered. Drake claixns that the City of Placerville,.issued a 
permit for the microwave dish without adequate· notice' :.or,hear;ing 
and without 'environmental review as requ'ired by the Ca~ifornia;. 
Environmental Qual i ty Act (CJ!QA).., ::.: '. ":'," " " 

In her initial applieation for rehearing, Drake claimed 
that Atlantic had deceived the Commission in violation of Rule 1 of 
the Commission's Rules of Practice and Procedure. Drake suggests 
that the Commission's Finding of Fact 6 in D.90-07-06l, that the 
proposed. interim system was technologically feasi.ble,. was made-.in " 
'error. Drake points out that A:S9-0S":'060as . amended on June l5, 
1990 was silent a.bout the need for 'the' Coon Hollow' site :to:~link'the" 
Pine Hill cell site to Atlantic's : Ml'SO 'inpiacervil~e.' , 'Drake' 

>", ••.• 

,,. 
, .',. 
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claims that 'tbe tact that Atl:antieappli·eclte·. the .FCC for; a . , 
microwave· permit· at· Coon:Ho·llow on June :13, 19-9.0:, ... shows:that,: : 
Atlantic knew at- least two .days 'prior .toitsfiling. ot" the 
~endment to-' A'~-S9-05-060that . it would require ,the ·Ceon" Bollew. 
microwave installation in' order to 'operate the interi:m.~ system.: 
Drake bel'ieves that Atlantic's .silence induced the Comxnission· to 
assume that the Pine Hill site was feasi~le, without additional 
microwave locations, even though it was not .. 

Drake asks the com:mission to order Atla'nticto . cease its 
use ot the Coon Hollow microwave facility and to reap~ly with a 
system proposal that is bothdemonstr~ly-feasi~le and based on a, 

consideration of alternate sites and: environmental analyses,. 2 

Atlantic'~nt 

Atlantic does not· deny. that . .itesta.blished.;'a microwave 
facility at· the Coon Hollow Road location but argues that~:d~ing so 
did not violate the orders in D. 90-07·-.061~.Atlantic· ,interprets:' . 
Ordering· Paragraphs 1 andZ ot thedeeision-to' mean that Atlantic 
could not establish a "cell site"' .. anywhe're- but at Pine:' ,Hill., but 
that was tree to construct any other "ancillary·facilities" 
reasonably necessary to provide the authorized, se'rvicetrom the 
Pine Hill Location." (Atlantic Response' to Application, fo'r 
Rehearing p.l and Reply Briefpp. 4-5.), .. . 

Atlantic distinguishes ,"cell sites" from,"eontrol .. . 
facilities'" and argues: that what ithas.censtructed on ,Coon Hollow:, 
Road is a "control facility." Atlantic c: 1 aims that "as a matter ,of­
practice no cellular .util'ity has ever .been required to seek 

..... ,.. . 
" • I 

, :~.~ ',. 

2 In her application for. rehearing" Drake also' requested th.at, a .... 
fine be levied.against Atlantic with the proceeds ~obe used to 
est~lish. a. fund for the compensation ot intervenors -who' "must' 
watchdoq the cellular industry forirreqularities''' .... :We,,·will ·not· 
consider such a request in a CPCN application proceeding in the 
~sence of reference to any existing authority tor such. 
compensation . 

- s .. -
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explicit Commission authority in the. .CPCR .. app·licationpI:oe.ess:- :;', 
for ... contrclfaeilities" required. ·tol-ink· MTSOs;· with· cell; sites •. ; .~'. 
(~., p. 5.) . Atlantic seeks to buttress. this argument w:ith. i:ts. 
testimony that" the development of the' Coon .Hollow :microwaxe :.station ... 
was far le'ss expensive and produced less'·envirorunental.::impact: than ... 
a telephone cab·le link between the Pine Hill cell site .and."the 
Placerville MTSO. . " .' 

Atlantic contends: .that· the Coon: Hollow facility. 
construction did· not violate G0159--B because thatorder·applies 
only to facilities required after· an initial CPCN' .has~enqranted.­
In the alternative, Atlantic cla.ims that it complied' with.~-lS9-B·: 
because it did obtain a penni t from the City o'f' l?lacez:ovi-1l.ew .... In 
granting that per.nit, Atlantic claims that the City imp:lici-;'ly· 
found that the Coon Hollow facility was,exempt from. CEQA.·~· 

• 

As: to- Drake' sclaim. that the Commission' w~s m·i·sl-ed by" 
Atlantic's failure to incl\lde the Coon Hollow xnicrowaveta.cility in. • 
its June 15, 1990 amendment,.. Atlantic repliesthat,- .atuthe,.time ·of 
its June 1S- application, it "had not yet determ.lnedwhieh::,of-:two· 
control alternatives--microwave or Pacific Bell·lines--was. .most. " 
reasonable. 'I'he tact that Mountain Cellular (Atlantic). durinq that . 
same time true, applied to the FCC for .. amicrowave: .perm-i.t r:eveals 
nothing more than pr\ldent business judqement--the utility::was 
keepinq its options open while it shopped tor the most effective, 
cost efficient means of linking Pine Hill .to its central o'ffice 
(MTSO) .W (Atlantic, Reply Brief p~ 'S-.) ...... " 

Finally, Atlantic claims that no, puJjlic' purpose·.would .·Jje, .•. 
served if the Commission were to order Atlant·ic to dismantle the 
Coon Hill microwave facility. Atlantic's witness Kelly testified 
that' if the microwave dish were removed, the system would cease to 
f'Wlction,stranding .well over 200 current .customers,. d.enying: the 
community use o'f '911 emergency telephon~service'"viacellular 
telephones, -curtailinqroamer, service alonqU .S.- Hiqhway ~, and _. :.: 

, ... " .. :' J. I 
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jeopardiz"inq the' viab:ility "of Atla~ntie as: ~'a eorporatio·n.;.:. '''. "I'~: "I. 

("""r. 'p' •. 4'6-4.°.)' '. "','J. • ..• .. Q " ... '... \ ._ ..•. ,..,~. 

Discussion ' .' " " ., . ." . :' " 
, "The central issue in ·thiS: matter,iswhetller' Atlantic~ ,:; '. ," 

installed its microwave facility."at,the,pl:acerville -siteJ on· Coon 
Hollow Road in violation of our orders: inDo 90-07-06l:';,.::~ Ord.ering~d. .. 
Parag-rapb.s land 2 providect:· . "" "." .~,." " .. , . 

"1. A certificate of public convenience: and ... ' .. 
necessity is granted to Atlantic Cellular '. 
company, Ltd. (applicant) to construct and 
operate a public utility domestic public 
land cellular radiotelephone.system in El . 
Dorado County, restricted to the use of its 
Pine Hill site for placement cfits 
antennas. and microwave dishes. 

"2. Applicant shall not use any other site. in 
El Dorado County for placement c·f its 
antennas and microwave dishes 'until 
completion of an environmental review and 
further order of this Commission." 

We must reject Atlantict:s . semantic arqu."Uent that these 
orders were only intended to prohibit the "construction of othe'r 
cell sites and that the microwave ,d:ishit installed .on, Coon',Ho'llow 
Road was not proh~ited. Our ord:ers did not use the .ter:n: '~cell , 
site" but, rather, specifically reterredtoanyothersite in 'El, 

Dorado county for the placement of its. antennas" andmigowave- .'. 
dishes. 

Atlantic's arqu;ment that the commission .iJnplicitly.: 
granted authority to construct any ancillary facili.ty .. neeassary :to··· 
provide : the proposed service:~ is. 1 ikewiseunpers.uasive ~ :, 'Ordering 
Paragraph 1 expressly ~·restricted.'AtJ:antic's "authority: ,~to'".the use~" . 
of its PineHill site "tor placement of ·its antennas<and microwave· 
dishes -" It is silnp,ly wrong to inter that ·:the Commission 
authorized *bet' ..... een the lines" what. it expressly forbad·e.:' 

Atlantic's contention that··the Commission·.has ,never 
specif ieally requlated the', po int or manner .. by .·which:·connection . is 

- 7 -
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made between a· cellular system. and·the·.landline: telephone .. service. '" 
., '-,' -' ... ~" ',' .- . ",'''''' ( 

rings true, but cannot reseue Atlantic's case. The type .o:f_.linkage, ,., 
", "... ' ...... 

at issue has invarial:lly been made at a cell site. Our reason .. for .. 
regulating cell sites is the need to bring·proper environm~tal 
scrutiny and to provide an opportunity for :pul:>lic.and local. " 
government to participate .in the siting process .. (0.'90-03.-080)... We 
are not concerned with the actual cellular-landlinelinkage b~t . 
with the physical siting of conununications equipment. Where -ehe 

linkage occurs at a cell site, there is rio pertin~nt issue in the 
linkage per se. ' However, where the 'linkage .is made .. by. way of the 
installation of cellular equipment at a location apart from a 
proposed cell site, it clearly raises separate issue~ .o:f 
environmental impact and local land use concerns. 

The facts in this case disc-lose that :Atlantic wa$:aware 
of at least the poss~ility that the 'Coon 'Hollow' t,ow~I.'. might be 
needed in order to operate the interim Pine Hill:sy~tem it proposed 

• 

on June 15, 1990. In reply to questioning by the AL::J,Atlantic's • 
witness Kelly stated that at.the time Atlantic filed ,·its amended 
application for interim approval of the Pine Hill 5:ite, it was not 
aware of what method it would use to establish linkage wi:eh P~cific 
Bell. CI'r.- p. 52, 1. 11-17.) .Thewitness testif·iedon .cro.5:S-
examination that it was not until la.te July that .. Atlantic-:was ~ware 
of the cost, and. construction tilne necessary· .for a Pine·Hi.l·llin.k 
with Pacific Bell, but that it knew "that the Pine Hill site was ' .. 
not the best economic alternativeoack in May or inJune./~., 
(,I'r. p. 52, 1 .. 22-2S; p. 53, ... 1. 1-22.,) " ....... " .... . 

If.Atlantie was. truly using nothing more than .. prudent, 
busines:s judgement when it. appJ:iedfor .FCCapproval of. the "Coon:. 
Hollow site,.. 'it .migh.t. also have . used that. jUdgement and inc.luded 
Coon Hollow Road in ·the applieationittiled with.thisCommissio.n ..• 
just two days later. When" Atlantic discoveredits:,.d.ile:mma at,ter 
the Commission's- decision on July 17, 1990, it could. have .~ .. 
iwnediatelysoughta modification of D. 90-07-06:L .. , " In5:tead., 

8 - • 
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Atlantie sought approval for it's ,temporary \,lse· 'of ,the' Coon Hollow 
Road. site from the City of Placerville.3: Under' 'd:ire'ct ", 
examination by Drake, witness ,Kelly explained thatit .. wasollis 
belief that the commission' somehow, recognized. ,." when. ,·it '.issued" i,ts " 
interilnorcler "on July 17,1990,' that the Pine' Hill ,cells-ite' 'could: " 
not be mad.e operational. Kelly reasoned. tha.t the Commission ,was" , 
not foreclosing Atlantic's a,C,ility to make the Pine Hill ,site 
operational by acld.ing an off site contro·l link with Pac±f,ie Bell., ' 

(Tr. p. 19, 1. 23-28.) ,,' ,. 
Atlantic would have us' believe that we: somehow:JO'lew, that '~ 

Atlantic required a construction site never proposed and that, ,we, 
did not mean' what we said when we expressly 'limited Atlantic·to-the~ 
use of the pine Hill site exclusive of any other location in,El 
Dorado county. ,We must'rejectthese arguments. In interpreting, 
the co:m:mission's order to suit its purposes':'Atlantic "took the ,risk'" 
that it might be-proven wrong. We conclude,'that Atlantic "'~' ." 
constructed its microwave facility at Coon Hollow: Road in ',clear 
violation of Orderinq Paragraphs 1 anC:i" 2',.. .': .1. 

It is appropriate that Atlantic be fined, the"max:i;mum: 
amount provided. in PUblic Utilities Code § 2'107'. That ,section 

provides: 
"Any public utility which violates 'or fails to .. 

comply with any provision of the Constitution 
of this State or of this part, or whieh" fails ' , 
or neglects to comply with any part or 
provision of any order, deeision, deeree~ rule, 
direction, demand or requirement of the 
commission, in a case in which a penalty has 
not othe~Nise been provided, is subject to a 
penalty of not less than five hundred:d.o-llars' 

.,'_ 0-- , 

3 Atlantic notified the previously assigned ALJBa~ett~bY 
letter on Auqust7~ 1990 of 'itsintent to proceed..at'Coon,Ho.llow 
Road but cliO. not file a petition for modifieation until~twomonths 
after Drake filed her applicaion' for rehearing' ~ , , .' 

- 9"-
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($SOO)' . nor more than.two .thousanQ Qo·llars.. -""'," '\, . , ,. ' 

($2,000) fot: each offense .. " _ ... 
• "_" ., ~.. ". I • 

'. • • ' r ,~., '., 

-, ., , " 

. . ~ .. 
As: to Dr~e 's contention··that ·Atlantic ,.unethically ,. .. . .. " .. 

" • ~ .- t ~"" • 

deceived the. Commission causing .. it ·.'te> conclude .approve .... the .. Pine ,' . . - ' .. " -" ".,. "","'" . .'- .. , 
Hill·site; weconcludeth.at the facts in this matter dO.not.wanant 
a finding to that effect. 4 .:.... ...... " 

In the first place,. while-it. is clear·:that Atlantic. knew .. . , , ., - ~.~~. ,... _. , ' 

early on that the Coon Hollow site might be desirable as a control __ . 
" ' ",,". . I,.",. 

link, it was not until after the Commission issued .. D.·90-07-06l .. that .. . ... ., 

Atlantic actually determined to· construct. it in ·.lieuof .. tlle Pine 
Hill link. Pacific Bell furnished its initialcost.es-;imate and 
construction schedule for a link with Pine Kill on or .. about .. 
July 11, 1990.: Pacific Bell advised Atlantic that the placement of .' -. '. 

a telepllone cable to Pine Hill WOUld. cost around.$80,OOOan~:w0':lld. 
require several .:months to complete.. err. p. 23., .1 .. 20-23:r'.p,:" .28, 
1. 21 to p. Z9, 1. 3.) 'Atlantic testified·~that.it"finally: .' 
dismissedth.e contemplated link at the i>ine Hill :si te only ~hen :. it 
learned that the City of Placerville might approve.a_temporary.li~k. 
at Coon Hollow Road. (,rr·. p~.-2S,·1. lO-lS.). 

Atlantic's remarkably poor judgment inthispr.oc~eding. 
causes us concerns. Its conduct ultimately resulted in a viol.ation. 
of our orders in D.90-07-061,. but we cannot say with. certainty, on 
the facts shown, ·that Atlantiemade f.alse statements .in its 

4 Rule 1 provides:. 

- •• > 

,. -. .~,' .. 
, .' ' . 

. ~:' '': ::" '~ .... :-, 

,-' -- ..... , .. ,"- , 

"Any person who siqns a pleading or brief, enters 
an appearance at a hearing, or transacts business 
with the Commission, by sucll act represents that 
he is authorized to do so and agrees to comply 
with the laws of this State7 to maintain the 
respect due to the Commission and its·. .... 
Administrative Law Judges7 'and never to mislead. 
the Commission or its staff by an artifice or .. 
false statement of fact· or . law .. " 
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June lS, 1990 applicatiori~ Nor-ean':we-::S:ay',that":'Atlantie,,'k:new at ',:';:: 
that time' that it 'would not" est:l.blisl'i ':'i ts :'linkat'.'P'ine 'Hill and:' ,,,' 
intended 'to cause the" Commission to' believe·At'l'ant.ic~:woul:d."d.o':so.):by'~' 
the artifiee of silence. We' believe that "Atlantic /faeing::'its ~:'FCC'·: 
deadline and confronted with - cACO' s' May 'l9'90 'd.ecision to':requ.ire an 
environmental ilnpaet report, embarked on a;':eourse of e~ed:iency and. 
ran aqround.·'These faets'warranta'finefor violat'ing--our, orders, , 
but they fall short of a violation of the ethical 'provisions:' of' 
Rule l. '::, 

The Commission's find.ings as to the 'eeonomicand 
technical feasibility of'the system as proposed on June' lS~':\1990 
were not in -error as Orake el;aims~ It was and '~remains'technically' 
feasible to ~tall telephone lines to' the'Pine:Hill'site> 
Applicant's financial resoo.rces were 'more than 'sufficient'to~ , 
finance such an extension. S In remaining'sflent'abo~t 'the Coon' 
Hollow facility, Atlantic, not the Commission, took,the'rl:sk,:that 
the authority grantedinD.90~07-061'mightprove more· expensive·: , 
than some other design. The Commission 'was not 'deceived;- it':;was 
simply ignored when AtlantiC: subsequently discovered' that ,the Pine 
Hill link was more expensive and would require much longer to " 
i."nplement than a link at the Coon Hollow'Roadsite. 

Based on our d.eterml.nation'that Atlantic" violated the 
provisions of 0.90-07-06l, we' need' not> reach the'issues"raisecl:by 
Drake as'to whether Atlantic also violated GO lS9-B "S~ct.ion~: III' , 
0(3) (i v) :based on' the facts presented •. - FUrthermore, ,', we~do" not ' 
d.ecid.e the issue of whether the City of Placerville failecl. to 

S The cost of a telephone link between Pacific Bell and the Pine 
Hill cell site was $82,000 plus monthly charges of between $2,000 
and $4,000 compared with $50,000 to provide the link via microwave 
at Coon Hollow Road. (,rr. p. ,39, 1. 20-287 p. 40, 1. 1~2S7~'P-;-·41-,.., 
1. 1.) In 0.90,:07-061 we noted' that' Atlantic had : financial:' . ,~; " 
resources-available- in the form of· loan commitmentstotalin9':"over-::' ." 
$40,000,000 (Mimeo. p. 4). " 
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"., +0 '.""',.'", 

provide adequate notice and opportunity.to be.h.eard.,and failed to . 
conduct a proper environmental analy~is"in.,the, issuan~~_,~'f .. i~s· " 

• , o. ....'. ~ , ' • ,\ '... _ ',.'~ •• ' ',. , ' 

temporary use pe:rmi t :because we lack j. urisdiction. as a tri:bunal for 
~ c ••••• c .... ,: ... ".... '0'" . 

the judicial review of local govermnentproceedinqs. , 
Because we have determinedthat,0.90-07-06l,was.not . . 

issued. in error, we need. not modify Ord.ering Paragraph. 2, in., 
0.90-07-061. However, we will authorize .. Atlantic in this d.ecision, 
to continue to use the Coon Hollow microwave tacili ty as it existed" 

• • , , '0' ~ •• j • ",,, .. ' 

on the hearing date of November 2, 1990 pendinq construction of the 
authority granted in our ciecision gra:z:.ting a finalC~C~ .. _.We grant 
this authorization because we are convinced. that an order for the 

., '. 

i:m:med.iate removal of the Coon Hollow microwave facility., COUld.. 
result in at least a temporary curtailment of Atlantic's service in 

o. • ,.,' 

its california RUral Service Area (RSA) _, such .. a move woulci. strand 
Atlantic's some,200 customers and eliminate access to police and. 
emergency se:rvicesand woulci, not be in the public interest.~· We . 

, . '. , " ... ",' .... _ "' .. 

wish to avoid· .having to deprive the community ,of cellular .. ~~~~l?hone 
service because Atlantic erred •.. 

NO s~stantial eviaence has been presented to. sh~W that" 
the construction on, Coon Hollow Road llas resulted in specific,har:n 

• '" •• ' • ~ c 

to any person or property. Since ,the ,tempora::y placement of, small. 
equipment or structures is cateqorically :exempt under ~e. 
California Environmental Quality Act Guideli?es.,,§ 15,3~4 ,::-,e need . 
not prepare an, environmental 'im]?act report. ,or ne9'a~ive ciec~~ration 

in ord.er·to allow the, temporary use.of the facility.,."" ,,:< 

. t • .< -

. , ",,'. " , .~'/ 

\ ". ~:~ :' ", ". . '," 
, .. ,'. -\ .. ,' 

. ''', 

6 Atlantic;s, witness' testified ',that:Atianti~ .h.aa,h.anai~d~'· , ... ~,.:-: ,:,-: 
"thousands" of calls ,in· the ,first two months,.ot.- its ,operation. " ' .. ,_ 
Crr. p. 47; 1. l2-28.) " , , .. , : ,":' . '", 

,-'" 
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C ,-1, ,Or"" 

COmments on the PrOposedoecision " ,"" ,', 
This decision was mailed, to 'the part les , on Feb'ru~ii: 2S:; 

~: • ' .,"·,r , '" -' ~~",'i .. .'~I. ," .• ;: ,.'" .".' '\ ,',~ 

1991. Comments were received tro'm Atlantic Cellular on March 19, , 
1991. Atlantic )jelieves that these findings' are' correct' ;anc<the; " 
conclusions and' orders in this de6isi:on' :~re su)jstaritiated'.~d ' ' 
warranted.. 7 ", " . 

, ""', ,.,'-

:E:j.ndings 0: net ,"' .. ', 
1. In May 1990 the CACD staff determinedthat'an' EIR' should 

~e prepared, tor the. cellular telepho~e service proposed in:: , 

>..$9-05-060. 
2. on June 15, 1990, Atlantic file~ an amendment to 

A. 39-,OS~060 seeki~g illllnediate inte:rim ~~th.ority to :~Orl.strU~t a 
single cellular ~adio telecorcununication~ facility at'Pine: H"iil, 
four miles north of Cameron park i:1 E'lDorado co~rity'. Atia'nt'icdid' 
not mention any ilnmediate ne~d -foraddi tiorial mi~rowav~' "f~~~lities 
in its application. " ",--

J. The requested authority wa~ granted on July 17, 1990"tn 
0.90-07-061. The dec1sion ~pecificallY order~d Atl~ri~icri'~t to -use 
any other site i~ E1D;rado C~~ty for th:~'pl~ceme~toi 'its<'~anten:na 
anc. microwave dishes until the con;t~ction of an EIRand:further 
order of the commission.' ,,' 

, ' 
,~ . . ,-- "fc~' . 

4. Sometime in Mayor June of ,1990, Atlantic ~ecame:' aware' 
that linkage with paci"fic Bell at the Pirie Hill ;cell~'it~:~asnot 
the most economical meth~d of lirik'ing" its Pi~e Hri~lc~ilula'r: 
antenna facility with. its mObileteleph~rie switch. in'Pldce;;ille. 

... , .' '..., .' .. ' ... '\ 

'." .. , ..... .,,, ::;.: '" 

7 Atlantic suggests changes to the text at pages 10-11 to, remove 
our commentary on Atlantic's conduet in this proceeding. Our 
eomments are appropriate in light of the facts . 
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"', .. . ".,1./ • .::' (:' (,.- .' ::': ", .• :- ,- . 

S. On June 13, 1990 Atlantic applied for authority from the 
~',.:' , ' •. "','.1"" ',' _ ••. , • .'~~ •. -\ ... ,<I!- • '.,..,-' ... ' ..... ~.~'\ ..... '- ...... _' ," .. ", 

FCC to. construct a microwave facility on Coon Hollow Road-;"Iess .... 
than one mii~south.westof Plae~~ille, a loeat£on ·~hi~h·'~~s. not 

" "".' .' ~ .". I I ..... ' ,'" , , ,.' n • ,.. .... ~ ..-.' \ 

within the Pine Hill site. .. ..... .... . '., . ' ...... " .. ., . 

6. ..In lateJ.uly '1990Atlantici~arned that'a,'11rik:';ith . 

Pacific Be'll at its Pine Hili site wouid'~~; expe~si~~ a~d w6~ld' 
a,}" 

require several months to install. 
- •. , ..... ' r "'1 ~~ '" '"\ ~ 

7. Atlantic interpreted 0.90-07-061 .to only prohibit the' 
construction, of additional cell'site~"'to;'i~PlicitlY 'app~:o';~ the 
construction of any ancillary facili tfe~' which were' ~e~:~onabl'y 
necessary.".."." 

8. In August 1990, Atlantieo~ta:1ned'a temporarY 'special use 

per:ni t from the City of Placervill~ a'~d c6nst~6ted the temporarY 
, ' • •• - , '. _. I , " 

microwave facility on Coon Hollow Road":. 
9. The facility on Coon HO,llowRoad, consists ,of .~'s'~n.q~~, 

30-foot wooden telephone pole with a six-foot diamet~rmicr~~ave 
receiving dish and a small portable equipment shed.. ... 

10. Atlantic has over 200 cellular customers and also 
provides roamer and emergency 911' tei'ephone service in" the--RSA. -

, " .. '.. r" 

11. Atlantic's- service cannot ~e provided without a"coritrol 
link ~et· .... een its Pine Hill celi site and'its MTSOin Plac~rViile~ 
conclYsions of Law 

1. Atlantic violated the Conrmission'sexpress o~d~rs in 
, ~ '" 1"' -' , ..... ,' 

0.90-07-061 prohibiting the placement of mi'crowave d.ishe's at" any 
location other than at the Pine Hill -~ite.- .' " ':..- .... ':"' .. 

. '"'. ,- . 

2. Atlantic bore the risk that its' interpreti'tionof 

0.90-07-061 might be erroneous. 
3. Atlanti~ should not ~e required to cease using the Coon 

Hollow facility where to d.o so would result in a termination of 
service to its customers. 

4. Ordering Paragraph 2 in 0.90-07-061 should not be 

modified. 
''-If', '," -,.. -"... ., 

''''I"' .~, , -' .. , .... j. •• ',.,-""" .', 

... , . ., ' ~', 

\~.,.." . -" -, " 

. '. 

I <. ," ::--' ~ •• ' ,~. ~, 
rl-" .. ! >_~ " " • ,'._ ..... . . 
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5., AtJ.;antic· sllould.:be: fined.as.the maximum., ,amount provided 
" •• " -. ,.. , .', j !-o-...... • 

in Public Utilities §. ,2107. Ord.erinq, paragraph 2 in ,D.90-07-061 
should. not be·modified.. . .' " 'h.,' 

6. Atlantic sbould be allowed. to use the Coon Hollow 
facility pending construction of the facility authorized by the 

Commission in.D.9l-0l-035. 
7. lemporary authority to continue the use of the Coon 

Hollow facility is 'categorically exempt from the environmental 
impact reporting requirements of the CEQA. 

ORO E R 

IT IS OROERED that: 
1. Atlantic Cellular Company is authorized to continue its 

. - .-
use the tempor~ microwave facility located. 0.35, miles south of 
the City o~ Placerville on Coon Hollow Road in El Dorado County 
until sueh,',time as it completes the construction of the Placerville 
cell site 'authorized in D.9l-01-035 

.'" . ~,' 

,2._ At~antic Cellular Company shall be subject to a fine in 
./,th.e-amount·of~'$2,000 pursuant to ~lic trtilities Code Section 2107 

• 

.,.,. '. - " ,-
<:for, its'fallure to comply with the Commission's orders in 
0.90:'''0':061. 

3. Unless such fine is paid. to the Executive Director wi~~in 
45 days of the effective d.ate of this order, the General Counsel of 
this Commission is ordered to bring and. prosecute to final 
judgement an action against Atlantic Cellular Company to recover 
$2,000 in'the name of the people of the State of California in the , 

Superior Court of El Dorado county • 
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.,,!. ,. 

4. This proceeding 'is complete and: th'e'matter:is':'closed­
"This order becomes ef'feet'ive"30 days f::omtod.ay- :-:.:--, 
Dated. April 24, 19911' at San F::ancisco,' Cali,tornia.;:: 

..... 1 •• 1 
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