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Decision 91-05-019 May 8, 1991 MAl 9'. 
) ; n j I '.: , r p.J • \ .",: UPPER !<ERN: ISLAND,· WATER ASSOCIATION ,;,.)', f.:\,w·n' 'r,:;"'n'·'~' n:l": . ~',>'.: :.'~ ... :.~! .':.' 

.. '~.' . complainant ,.: ,~... )." ':'ljJLrlfL l~:HG .: /': " ':- .: ," .'" "' . 
• J. ..... ", :,-) • _, ',:."," .',',' I,'~.~',<'J\:: .:'"I.'J~',· *> ...... ~ .. \/':;.~.' .. , 

VS. ). Case 90-08-057 . '. ' 
. .. ';,; "': y"'''''C'File'Q''August'-'22",,'1990)' .. 

KERN ,DELTA WATER, DISTRICT" AND' THE." .. :.' ) ' .. "~.,:, ,.,' ~: ~-;,~. r. '" 
CITY OF BAKERSFIELD , '), 
.. _' " ',:' '.,,' ::':, ", ." . ,.',' ..... , ., c';; ., ') . ~': .. ' 

Def.endants. ) 
----------------) ,,' 

litlli.om A, bruu,rsOn-~" Att~rney-' ~t~ Law, for uPper. 
. Kern, Island' water', Association, complainant'. 

MeMurt:t::ey & Hartsock, bypavid· G. Dulcet ~. "., :"" 
Attorney at Law, for Kern Delta Water 
District, def.endant.'" .. ' " ..-. . .' 

Scott S, Slater and Christopher A .. Jacobs, 
Attorneys at Law, for City.of Bakorsfield, 
defendant. " 

', .. ~. ':.:.' " ' .. '" '" 
,.. I .. " ',., ,J,' '.,,, ,~ ... statement·'·, ot': FactS· 

Historical' :Back~ .' .' .' ,j" ,..I ,.', .. ~\' i.' , , : ~. ,~", ...... t., . " , ...... 

.', A predecessor to the' Kern:' Island Canal',:;compariY::' (aka l<ern'~' 
IslandWater~Company) was 'organiz'ecl' about 1870' 't'o:'serve an(~area:;' ',' 
known as the Kern River' Oel ta R.egion below the city of':Bakersfield::' 
in Kern-County, distributing water for~ crop irrigation;. ':In 1914',:' 
the canal 'company began 'ex-tending ''its~ water: distribution,'system .... ;-: .. 

contiguous to its' original area, . using the New Rim. DitCh;···· a ditch" 
constructed and owned by the Kern County LandCompany~' 'In··1917·or' 
1918, it further extended its distri~ution system into, a 

non-contiguous area designated as the Panhandle Area, doing this 
without seeking a certificate of public convenience and neeessity---
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to do so from this commission.l. As the land'company by tben .. had., " 
. , . ,'... ".... '" ", _,', ,~.; ,; " ,I ~', . r ",I.", ,',' ,0 ~;~ .:' ,',: .",./~ •• ' •• I,.':} 

come to-own all or a maJor1ty of the canal company stock, as well 
as owning tho other private ana, 'pUbl.:Lc',utill:ty:',canal:· '1S}'stemri' ',<' :,', 
serving in: the Panhandle Area, no ~estions.concerning its right to 
serve the area were raised. As the years passed, and as the 
entitlement of the canal company was a first right' :~~ the Kern 
River water supply, there was powerful incE:lntivelQadi~gt.he,:lanc(; 
company to bring its land holdings within the canal" company's' 'water 
distribution system. 

But then, starting in-'1950 ; much" ofthe'Panhandl:e'~AX'ea' ' 
land came to be devoted to growing cotton. Cotton required 
irrigation beyond' the ' winter ~ ra.i?l~ :~ea~~n into JUiy.:-and A~gust, the 
latter months a time when' the"Kern:River~':fl?wis "normally low. 
Some of the old area consumers complaineato the 'Commission (Case 
No. 27ll) that the canal ,company's.~'"unauthorized ~.~e~ion had led 
to diminution of water supply available for use, on" their lands. 
The Commission thereupon opened an investigation (Case No. 2755) 

ombracing the &ervice areaot tho. canal company i&5UO, as well as 
the respective service areas ot other public utility canal 
companies in the delta. Noting the canal companY's-,~,a:r:.l:i..~r, 

unauthorized extension of service into the non-cont.i9Uo.u::>,::~Pa~ndle 
Area, the Commission declined to grant a certificate ot public 
convenience and necessity nunc pro, tune,. and ordeX'ed.:,~e>~anal ,to 
cease aDd desist furnishing or delivering water; to, that area 
without first. obtaining a certifica~e,.,How,ever.,., the. canal .. company, 

. . ~ 

anci the other u.tili ty suppliers, were not ,prevented.', troxn ,selling , 
• < • , _, •• L', . ..-

surplus water, at times and, in amounts not, required. by their .. "" 
respeeti ve service area, consumers .. ' 

" '.'t L' • '., "0 
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,', ,e", •• • t". ,~~,'" .,d,. ...... _.' .,.,;. __ • ,'., ,'_, ."': 
'. ,",."., ). .... ' . ' .... ~j ~'. '0- '.... , _. \ 

1 On March 23, l.912, section SO of the Public Utilities Act 
provided that water corporations should not be~in construction in 
non-contiguous territory before obtaining Comm~ssion authorization 
to do so. 
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. BotlJ.:,.~the . land ·:company: ·.and:. the' . canal comp'any: sought:(review 
before the california SUpreme Court.. The .SUpreme'Court·;"annulled't'in 
Par:t and- remanded~or . further.:proceedin9's.,.'~;:observiX'19:- that the new 
area had been served without complaint. for ten ·yoars· .. with,.wa.ter .' 
unneeded by. the :.old users,.. so· that . the ~co:mmission,. rather •. than .' 

issuing a cease and desist order which;, is . equitable in nature,"'; 
should have: framed its orders to .permitthe canal: ,company:;:.to, 
continue to' deliver water to the' new area:provided it'could:be,done 
without prejudice to- the· old, users ... 2 .. The Court also, held: that:.:;.;-!·, 
the- 'Commission should have determined the' quantum.;. of;-such.. waters,. 
if any,. that would be available for the new area.. The canal.;' '. 
company was. held not entitled,..: without· first securing.':.-, 
certification,. to serve any waters' .to,the new area except those 
determined' by, the commission· to be available beyondtbe ," _ .• 
requirements o~ the old area •. - Petitions: for.rehearing, and~· " 
modification- of the Supreme, Court's: decision wered.onied.:~ :althouqh') 
the Court stated that, it was intended: that.the ,Commission 'should: ' 
retain a continuing. jurisdiction over the lnatter and"would,. ... . "., 
undoubtedly ,have the ,power to· formulate and enforcene·cessary:. 'rules 
and rQ9Ulations for the protection of consumers 0:£' the:~canal-~: . , 
company and to permit sales· of water for,thePanhandle'Are~:'when 
such would not prejudice- the old areaconswners: for present and 
prospective domestic and'. irrigation: purposes. , , .• '.:> :,', 

. Following remittitur· from the' Supreme Court",.· 'further .~. 

hearing's were- held before .the Commission. .The. parties :to>that . 
further hearing approved a draft presented- ofproposed:chanqes:to' ' 
the· then existing Rules and 'Requlations Governing', the Distribution'~ 
and Use of .Water Under the System Operated by the- Kern"J:sl.and~ canal 

I.""'" , 
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. 2 See Kern'CQUrrty--Land':':company' \f~Rail=X:oad" comiriissfon~;:(i'934')·"·::~;·~~ 
S.F. NO. l.5l.30. 
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,Company.', .~ '.By D:_ 27722', . .issued -Februa:t:Y'.¢:;, ;;:193:5-;, .'the;Comxnfssion 
'approved these.',%'evisions.···:~···' ,'.::. ";. :", .. ,': '.', .. ·;():t.,,:·~:),),..::.· ';:','':: 

., :'The' Rules of. the ':eanal': company; ':includinc; ::Rules:: 4-112'~: .. 5:, 

and ),0',.. ,provided two separa.teservice areas'; ',the' Old: Area:~and : the , 
Panhandle Area~ Rule 10' ,t\lrther provided that, in'.times ··of·water;·· 
shortaqethe Old Area :must :be first served to, the 'e)Ctent) of .,;- ~ .. :' .. 

limitations defined in Rule 6 before· service· is provided-"to tho .:.';' 

PanhancUeArea. While in the years.· since 193.5: there: have been ::rate 
chanqes,. there has been no· Commission order' inc];udinq,,:the . Panhandle 
within :the~"canal company's service··area. on' the-same :baSis-as·'the'·· .: 
Old Area.';' ','.' " ' 

During the years :leac:lillq.up to' 199'0:, Tenneoo i West,. Inc;.:.·;.· 
(Tenneco) ,. a,'Delaware corporation' qualified ,to do \business;:in~::'''··· 
california, had come to, own 'all butthe"~directors':" 'qual:ifyinq 
shaX'cs of ··tho canal company anelita: sister, company, Korn.: 'River " . , 
Canal and Irriqatinq . Company • .' Mean",,:hile'r the City of:' Bakerstield·',' 
having. concerns about future water .supplieS:r on september 3:0,' 1970, 

had filed Action No'. 111404 in Kern.~,County SUperior: Court; against.'" 
Tonnoco and its su:bsidiaries,. and, 'others, soeking an"adjudication 
of water rights with the expectation of having the Citydeelared::' to 
be owner of some unspecified amount of· Kern,River water':, 

This 'filing by Bakersfield tor 'an" '.adj,udieation led ,to ". 
negotiations, and on July 3'0', 1973,: to settle Bakertield."S:: ~further' 
threat to ,exercise its power of eminent domain, Tenne'co:and its 
subsidiaries agreed' tha.t Bakersfield could, acquire certain :of ' . 
Tenneco's local assets· and all of the assets of ,the :two i ,.;., '.,;" 

subsidiaries' for a' stipulated, sum, of; ' money. It was ,further;, aqree(1;:: 
that a Bakersfield instrumentality,. 'the' Cityo~;Bakersf'ield Water" 
Facilities Corporation (CBWFC), would be formed to issue ~onds to 
finance the acquisition, with part of the acquisition to· :be 
transferred to the City and part to CBWFC and in turn leased to the 
City. The agreement further provided in part that Bakersfield 
WOUld. initiate .legal aetionto validate .. the. aqreementand:':"pl::oposed. ~ 

I ~~. " .' ',. "',' "'A~ '" ._ " 'l, . . . ... 

~/~'''~·", •.. i ... ~ ..... ,:~ ,,'-I .. :.~ 
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water ·contrac:ts., .and.eould: initiate:~:leqal 'action) in::eminent::domairi: 
to .. condemn-the assets.: ... -; ::: ~. . "..... ' .... ',-:::~)~-: "~~' :":,',: "" ' 

Meanwhile.,... :the.'l(ern:, Delu "".Wa.ter.District· Ct>j;stricty,"~which 
his.torically.had been'allocatod: a cortain number ot.acre:<teet;':of 
water DY the,canal company,:' perceivec:l·inBakerstield".s 'JUly 3:0,/ ' 
1973 a9%'eement·~· threat to continuation of that al10eatio'n:"'; 
Consequ.ently ,.after unsucceSS£ully .seekinq assurance' 'froJni :: 
Bakersfield that this allocation would/not be affected:'::: the·,·· 
District in· 1973 filec:l an eminent domain· action (Ca"se NO:. 54140 in 
Ventura' county SUperior' Court) to condemn.· tbe.:.eanal)~company ~ 

Thereafter Bakersfield and the District resolved: their' 
clifferences so that both could :Denefit from Bakersfield/'s'l973 
proposecl acqiiisitionof the Te~eco.a:D;d Tenneco suDs"idiar:r assets. 
Accorc:linqly, on FeDruary 3,. 1976,. Bakersfield'obtained a dismissal 
of its earlier'tiled complaint tor declaratory relief (Case, 
No. lll404). On April l2", '1976., differences. resolved, Bakersfielc:l, 
CBWFC, Tenneco, 'Kern Island Water company',. and, Kern River Canal and 
Irriqatinq Company formalized the July 30, 1973 aqreement in1;o an 
executed contract' setting :forth ·the,px:eclse terms for comploting 
the proposed aquisi tion. On April 13~ i1976, as,; contemplated 
earlier, Bakersfield filed' an amended complaint in Case No. 140616 
in Kern County Superior court to' acquirecertain:of''I'enneco's 
assets and all of the two subsidiaries',assots,by eminent domain. 
On May 7, 1976" Bakersfield also filed case No.· 141050 in Kern 
County Superior Court to form~lli vaJ..idate' its b07:lding, warrants, 
contracts, obligations' and evidence: of: indebtedness, in the 
acquisition. 3 .. .. 

Meanwhile, Bakers!iold had. determined' that', its future 
water requirements would not require continued ownership o! all the 

, ;. 
• I' .~., 

." ... 

3 On July 30, 1976 in its Action in Rem, Case No, .. 14105,0, the 
Court validated the terms of Bakersfield's acquisition agreement. 

"'''., 
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Kern, Island",Water. Company assets',..··,:so;· ·that' while:<'itwould::keep ",the,' ... ' 
Ashe Water 5eX'V'ice Area and certain other rights,' i.t 'coul:d .. :~convey..:: 
the ,rest, of: the, assets to ·District:.:-,', Accordingly,.. on,',June 150, 1976, 
Bakersfield"and the District~ade and, :executed,an: agreement: ,to'.:that 
effect. 'the agreement provided,·,that ·Ois.,tr:i:ct~'would, 'pay:', ,'~~ .. ";: "-' 
$3.5 million"o~ the closinq ,date,£or,the ,-Bakersfield-Tenneco,!, 
transaction,' and ,that, District : would , dism:i:ssits::c;onclemnation, suit> 
in Ventura County Superior,court.(CaseNo'. 5-414:0) .,,' ,," 

As relevant in ,the present· ,proceeding,; the:,Bakersfield.-,"' 
Oistrict','agreement dated June',-19-,1976provides,,'under:'.:Articl:e.':l", .. 
Sect'ion-r 1.,2:,.'a.,as. follows: .~ .. y .. r.,~ni' 

Ha.. District hereby.;.a.greesthat all rights or '; ':;;: 
claims of,rights in and to, ,:the use of Kern 
River water'aequired'hereunder' are subject" " 
to all those' agroements,: docwnonts':'ancl;:c .'~ 
decrees to Which Ci:ty's prodoecssorsin " 
interest (Sellers) are a party', the same as ' 
if the District itself had executed'such ' 
agreements or documents or it had been a , 
party bound by said dec:ree'~ and' subject to 
the legal consequences, it any, of the', ,. 
actual administration of said agreements '" 
documents and decrees, and subj ect to the . , 
so-called Shaw Decree to the same extent as' " 
if it had been a party defendant in, said , 
litigation and to all agreements executed' 
by North Kern Water Storage District,: 
acting for itself and, for other first point 
interests, the same as if the District had 
expressly requested North Kern to so· act 
for the benefit of City's predecessors and 
to the same extent as if the District ' 
itself, had administered and' interpreted', . 
said agreements in place and stead of 
City's predecessors in interest." 
Agreement No. 76.,;70" -. Agreement for: the',., 
Sale of Kern River Water Riqhts ~,n~ Canal,S: 

On November 16, 1976, in the Case No. 140616 eminent 
domain proceeding, the City, the canal company and the irrigation 
company stipulated that upon payment as provided in their aqreement 

, I,"" 
" " f ,,".' ~ 
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the ,assets -:set tor:th· ,~in ' that ~'ag.reement:would.' be ;~cQndemned ~"to ::;:", ' 
Bakersfield',wai ving' findings: ot fact," a:nd,~:concl:lIsions":,o't claW':'except 
to incorporate these fromthe':July ,':3:0" ':l;97:6.validation; j.udgment':in: 
case, :No.· 1:41050. On-· December. 1:3,.' :1'9:76,.:.' 'a, final:. "-.j,udgment /~in' N .. .'., .. " ,J 

condemnation, ,was, entered for Bakersfield.,:':the 'Court' having, approved 
the, stipulation. " '.,. "" ,,': .::",; ,i 

'"Thus" inJ.976, the Kern Island, canal Company, :assets were 
taken in condemnation 'by Bakersfield and, in' turn sold. ,to.· Delta'. 
Proceedings 'Onder tIlLCAPti0ne4 CASSf ",. '''', .' ", ;).,;' ","~~": :", 

On August 22, 1990', the Opper .Kernlsland'·,Wat'er 
Association (Association), an unincorporated' association ot', 

l33 landowners ,and water users,,'with approximately 1~~S66.·.77·:acres . 
0: property' in the·. Old Area, tiled, ,the captioned comp'laint· against· 
Bakerstield and the District. The·.complaint . asserts: that under the 
terms of the Bakersfield-District sale contract (specifiea'lly , 
Article 1, Section 1.2a quotod above) " Dis.trict was to continue 
servin9 the landowners within the :Kern Island ,Water': Company/,service 
area· accord.in9 to the rules and regulations previously" a'c;lopted"~ by 
this. Commission (specificaJ.ly, those in accord.ance.with, '·0.27727' of 
February 4,. 1935). The complaint asserts thatcommencin9 ·in·19S9,­
District delivered water to the Panhandle despite:objectlon by the 
Association, ' and that in 198.9' and:' 1990 delivery to the Old:.'Area was 
reduced and prorated, while District continued to· serve: the', 
Panhandle with the same ,proration as the Old Area. ,'1'heAssoeiation 
seeks' an. order clarifying the rule that the Panhandle iisa~' , " 
secondary area to be served: only after full, ,service' ,tOe the Old;.,. ,: ", 
Area. '.. . "" ,. ~::' 

Bakersfield's Answer admitted that: under 'the: Bakers:fiel~­
District sale contract, District was to continue to serve according 
to the rules and regulations previously set by this Commission. 
Bakersfield then denied Commission jurisdiction, asserting that a 
judgment in a mid-l970's eminent domain action had ettectively 
divested the Commission of jurisdiction. Bakerstield supported its 

- ·7 :- -
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assertion.onl.ywith a eopy·of;proposed::'!·indings.:,:and. conelusi"ons 'in: 
a ,·contemporary~special;proceecling relat-ing,"to. val:idation:~o~,:·:'~· ," . 

Bakersfield. powers to finance "and acquire the assets j'all:' ~.' . , 
referenced. .to. a .purchase agreementmaclerearlier /between :Bakersfiel'cl 
and- the canal company • 'One of the validation proceed'ing~: ·'findings::" 
s.tatod that tho acqui~>i tion did not require Commission· :approval./ . . 

District's Answer deniecl ~that' Distric.t uncler· the terms of 
the Bakersfield-District sale contract was uncler ob:ti9'ation~to-:' 
continue service pursuant to the rul:es. anclregulations. statecl;': . " 

District's Answer also clo;);iecl commission ju~isdiction', both by 
virtue of thefaet·that Distrietis. not a public utilitY/'and: in 
reliance upon· the j.uclgment . in .. the speCial validation proceeding 
brough.t by Bakersfielcl in case No.. 14'1050.;.'· Oistrictattaehed:" 
copies of the April 12, 1976 BakersfieJ:cl-Tenneco.·ancl:'Tenneeo· 
Su]:)sidiaries agreement, and the June l5, l:976-·Bakersfield~Oistr:i:et 
sale agreement. District further asserted, without' citIng:, any· 
authority for the assertion, that in 1960 new rules, haclbeen 
promulgated which appeared to. have abolished Old:· Area-Panhandle 
Area service distinctions.. Finally, Dis.trict gave' noticeo:t>its.· 
intention to- :move for dismissal tor.lack·ot jurisdietion.· 

On Deeember 10,. 199'0,. a 'duly::' noticeclPrehearinq~; .. 
Conference (PHC) was held in San' Francisco before;·A:d.ministrative 
Law Judge(AIJ) John B. Weiss~ . Be!ore' the PRC started:, the 
Association filed a MemorandUlU of Points>and·Authorities,·in .... 
opposition to the Motion to Dismiss,' contenclingthat the'Commission 
retained j.urisdiction since Bakersfield's July 3,0,. 197'3 with· . ~ 
Tenneco et al., and its April 12, 1976 agreement contract to· '::'. 
acquire the latter parties' assets' had been a' voluntary,:: 

( •• ,I! ." 
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purchase:, 4. , without· Commission:: approval:,.; pursuant: ,to· PO~: 'COde;:;" ; ~ 'c'.;: ;::''':;:. :,' C, 

§ 851. 5 The' Association: :£urther pointed:, out"·: that the::: water userS':' ':.:. 
hacl not:been-:l'1otifiec1 'of thee :J.976:.specia:l· valid,ation;;,8.ct:].on in 
Superior Court,,: and"t.l:lAt· the:: Court therein" had' found:· that~:;it ':': .. :: ':". 
"expressly ... makes no ·finding. as. to·' any ,water' rights'lorca.aims::to ,:'." .. ' 
water"riqhts of whatevernature~ ••• <,,"'/,'TheAssociati·on .. thus;··;: '.<;'e 
concluded that. the' Commission retains::' j·urisdiction. ". :' .. ::~.~: ..... :- .. <., .. 

In. addressinq the diS1ldssa'l:.motion·,....the··ALJ':·.discusse(1~'the 
distinction . between. a voluntary transfer 'in lieu ofomlnent~':dom.ain? 
(ineluciing one under. the threat :of· eminent:·'domain}·:;"";:wh'ich transfer 
is subject to. PO'· Code §, SSl'and, under; Commi'ssion: jurisdiction, :;'and': 
a traneltor associated W'ith~,an· eminent domain action fully;"::' 
prosecuted. to: consummation by a final·' judgment in ··'eminent: domain" .' 
a.nd pa)!lnent to the owners of the determined compensation:;' :--wh.:tch 
"takinq" serves to divest· the' Commission, .. of j urisdietion': c over the 
taken property' or riqb.ts. ." . '. '.' .,. .),; ;,,' .. ~,::,' 

. Based on .. the: Association·'s- character:tzation~·of . :-:: ;' .,.~ .. -:.:, .. -. 

Bakerstield's acquisition as'a· voluntary purchase, ~'arid:':the::contrac:1: 
statement-:that tho'sale,wa& made 'in: lieu·':'otacquisi'tion;by the'::C:Lty 
by exercise, of ,its powers ot· eminent::domain;the"·ALJ:'asked the;::~)::;"-(~ 

'; . , fI'" 

. '-. ," -~ '.' -.' 

" . 
.. ,," .. 

• <~. i 

... :. c "" 

•••• " ., .... 1 ' ... , 

:4~::' Article .~IX; seetion;·:9 .. 1 states.::that:'·';/\"Setlers~~:ifn[';iieu of 
acquisition ·by_ the ,City,. by. exercise of,its ;power"o,f,.eminent.,domain,,:' 
b:ereby . 'agree to sell, convey~ transter~' assign;'and'del:iver:the 
Assets .'.: .• """" ',. ':.'; ... ' c':':'::.-I , ... ~ ',;:.:: ,..'~,~ \"\o""'\M>"~ 'J~c~ ';'\.J,~: ... ' ::'" ~,7r·:,,~:.7:; ... r'\,:::~·:·; 

, • I c 

.• ~_\. .".: ', .. ' ", ,.', "1"; . '~.:, ';" :". ",.~.., .~,~.-), ;·~._""r,.:·l':';' ':, ..... J'-:,....'.-;:,~~;:-... '.:.:, 
S . PO' Code'§ 851 provides that no public utillty other than a . 

common ·carrier by railroa.d· -shall seIl·thewhole·or"any :part"-:ot:::it's'= 
~ystcxn ... ~r. otb.er prope~y ~,~egessary.9.r usefu;. in ,~e, -pe:z;fo.man~e:(p_f ... ; 
lots dutl.es to the publlC, Wl.thout tl.rst havl.nq secured trom the 
Commission an order authorizing it to do so~ 

- 9' -, 
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parties to:,brietthe, issue,.;: with,) ~openinq; ,briefs) to:be.:'" d.ue~' on": "::-' :, :,~' 
January ,15:",199·1·, ancI-: reply.."Driefs ·clu~'rFebruary-·,.l.;,r.-::,1919~.,d,~.;:·· '~" 

,On;,January" lS" 19;91',,' ,.District ,;~iled .8.' memorandWII.I;:o,f<',' 
Points and:. Authorities. ,in, support·, 'o£:/:i ts 'earlier:: Motion:~ to'Dism:iss~; 
and. asked.: the com:mission~ tOo"take official notice: of variOUs..;;'·.' ".~~:' . 
d.oCUlnonts:, inclucling, the, Oecember. 197,6,; Notice of:, Entry of:' Jucl9ll\ont ' 
in Cond.emnation and, Stipulation',for, Judgment': in) Cjtv of'~ .. ' Y' ,:', " _, ", : 

Bakersfield VS •. Kern Island Water Co:., et a1.'" case': No. ~140616, 
SUperior, Court of the State- of California, .County,·ot'.' Kern.~" ;''rhis , " 
judgment" incorporating:thefindin9s and conelusions fro~.:':the'·' 
validation-action case .No. 141050, d.ecreed'. that: upon"'payment 
pursuant t~ ·their . agreement,;:- the ,canal, company .assets., at issue.· 
herein .would,be condemned 'to; Bakerstield."t''l'he District;'also·. :) 
pleaded"laehes: as, a. defense.,' ." , . ,~ 

': : Bakersfield, filed a· Notice-; of.-, Joinder . in;' District' s,-,;- ., .. ', . 
Motion to Dismiss, stating that its review.of,Superior,:Court':: 
rocords relating to City's, acquisition of. thc·.,assets: .. ot·.the canal 
company,:.indieated that-.the City~s;.eminent domain~.action 'No.,~14061.6; 
had:,been fully·proseeutedto,a jud91D.ent in.condemnation;~qranted.o:n;· 
Oecember 14, 197 6.in ·Kern County Superior Court'. The: City. , attached 
copies of notice of entry of judq:ment and judgment in condemnation. 
The City cited' App. of cal-pacific utilities (1964) 63 PUC 439 and 
~ounty of Inyo v. Public Rtiliti,s Commission (1980) 26 C 3d 154, 
as authority to the point that the Legislature has not granted tho 
commission jurisdiction to review complaints against municipal 
utilities by customers whose complaints may be asserted in Superior 
courts • 

. :: .~In. reply, the" Association·.on January.'31;; 1991:'argued that 
" • , " ',... " . ',' " "~ • ,.,', ,,'...... t ,.-',,' .......... ;. -. :" ..... ' ""',", 

the· City and the 'public' utility ,:tn'1976"were,lmerely·trying·,to."a~o:id: 
",..... ......, ',~' ."' ,'; ',,' I '~" " .: J -'- .: J." ',-.. ,',' _ ~ ',.',~ ..... ,.,.", '.,j,,,, .... ':_'" ,.'. " .• :' "-." \' ........ "" ''''' ,', > 

submittinq a sale by contract to the Com:mission~ that in"the ,,::",,:~,;.:. '. eminent domain action no issue. otany substance,.wassubmitted.,.to 
;-:" "','...' . ,. . ". . ! ••. ', ~ .. ,l· -.. :1' ,:. '"' '~ ',,' ~ '. ~ ,.,' '.' . ' ")',..1,,.1 ',f "I-

the Court. ,,;It arquesthat ,..:'.as : the Commission ,has the '~historical',",c:, 
records' 'and:background on the issues~'·'it:would:.p:tace :'an ~:"'eXt:r:,eme'·· ::, " 

., '-. . .. '" "'" • ., •• ' ,_ .~-'" .. ,.,' t, ",'. , •. ' " : •. ~ .,. :.... <. .: .,J .",- ... ~ .... '" .' '. :, 

",,~':,., .. >.~:::; .. ~~UI,. '_~,,<.;,,~/,,'-. ~w.~ .... :'~".:.,::.;;:";' • .':: ... ,;.:,; 
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burden andexpense* on the- 'Association .to·:make,'itgo.·to-':Superior'· 
Court:. <.for redress .... ·· .' ,.'-./. ,.! ... :,.,;,.,.;,:~, ,'. . .... ' ,.".:;'; ;,;-:.,.," '.,:' 

': ... ' .. The-' matter was,:submitted,~for,decis:ion, on.:j.urisd~ict:ion".)~··) 

Discussion'.. .,il > ,,,' , >c ... ;'.:::'-• .: ',.". ,-'., 

.• Bakersfield,. Tenneco," Kern' Island 'Canal Company;<:and'the:) 

Kern River Canal, and Irri9'ation' Companyresol ved'· their'.di!foronce:.· 
and,made a : July 30-,.: l.973'agreem.ent, :"supplementedby a Memorandum.:.:of 
Understanding. dated, November 9, 197J::,;::l~y.wh:i.ch :it,was ':agreed ,:that,,: 
the City would acquire certain ot Tenneco's assets and all: the' 
assets of Tenneco's two subsidiaries in:~a proposed sale in 
settlelUent of the City's threatened' exercise of. its;'em'inent: domain 
power. Whiletherea~ter completinq its financinqarrangements, for 
the ,proposed acql.tisition,. the' City 'al;so' resolved its 'c:ifferences . 
with DistrictI" settlinq on a proposed division of:,·the~' assets:' with; ." 
DistrictI" thereby enablinq the City. to put together an acquisition' 
financing scheme using the proposed .payment ,from.> District,' f.or 'its' 
share of the assets,. as well as bond proceeds to be obtained' 
through, use of'.the :CBWFC instrwnental:ity,.. to' meet·· the'·cost.::of'.'·,the',·,; 
proposed. acquisition. These arrangements all came tog-ether: in the'; 
Agreement. of ' April 12', 19'76-. . ,": ,:;', :., < '. 

Had. the proposed acqu'isi tion: been consummatea" ·as::; a 
purchase and nothinq more, .the transaction would~ have"been;)nothin9'~' 
more-than a sale- and notvalici until authorized" by'. the Commission ' 
pursuant to' PU Code § 851' provisions~ . The' validation:: proceeding' in 
Superior Court case No. 141050. could:: not have 'effectively:' conveyed" 
title to Bakersfield;. The j'urisdiction' .of the commission in 
relation to' a voluntary sale,.. or. even. a. 'sale:' und.er threat, of>·· ',:':" 
eminent· domain proceedings ,.is ;exclusive.. But/in this: instance ,.:. , 
Bakersfield· followed through with an: eminent domain action, 
prosecuted through to a final juagment of condemnation:> in Superior--
Court Case NOA l.40616. The' commission was· divested·,of·"its:., ". 
jurisdiction, by the successful, completion of that,eminent,;domain:" "; 
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action: on: , December 14·,.: 191'6, 'tend.er·('ot·/the:~stipulated~;;,us.-r:::. [';', ',:' :,' , .. ; 
compensation on the closing date, and receipt and.recording:';of:~an>:) 
order of possession. ',' Nor was. ~the Commission' invited" to~',participate 
in the Superior Court acceptance of,-the';stipulatecl'. ·amount: as::,"be'inq' 
the just compensation (PU Code §§ 1401-1421). We concur :with·,:,~", ;(', 
City's position,.. as argued in the briefinq,.. that People ,ex rel 
Public, Utility Commission ·v. "fresno :(,1967:)ZS4CA, 2d',,7«>, 'is; 
dispositive of the jurisdiction .issue, relative' to:: 'the' .. stipulated~ , 
taking of"the assets of ':renneco and its: subsidiaries.' by:; .';c, , '" 

Bakersfield. " "', 'r, >:.,.:,'" '~: " 
, ':rhe, transfer of the former I<:ern.Island::canal", company~ 

assets by Bakersfield totbe, District requires:' the'same~ restllt'r::: 
The Oistrict Acquired these assets ,by payinqthe City '$3ir5 l million' 
on the" closing date of 'the City's. ',acquisi tiori ,of' ,the; ·':rennece. 'and' , . 
Tenneco subsidiary: assets from the <:J:atter' entities' followin~r:the' " 
final. judgment in condemnation on December 14, :1;976..: - This,sale·tC> 
District was not consummated on the ·June 15, 197'&- dateot the::' ", ' 

Agreoment 7,6-70 between Bakersfield. and: the District", ~lthough' it 
was consummated,. pursuant to the terms' ot· that. executory 'agreement· 
once City later. acquired the assets';.', ,And·.when .. the: sal'e'was::. .'1,': 

consummated, this Commission no longer had.' any. jurisdietion:~with: ",', 
regard to the .former Kern Island' canal ·companyassets •.. ",This 
cOXDlUission generally has no; j'urisa.iction over, municipalities. (~:'. 
Angeles Metropolitan Transit Authority y. Public' UtilitiesC9mm·.··~ 
(l959) 52" CA' 2d 655) or irrigation. districts (Modesto 'Irr~ Pist~ v" 
City of Modesto (1962)2'10 .CA' 2d 652.:' .' ::'::.:')':', ': ',,<~,:~ 

Finally, the right to service is', unaffected.:. by., " '" 
condemnation of a public utility,;: it continues ,by; operation'>of:'law:: 
and customers'may have relief: .. aqa.inst the' condemnor.' (City"of,; ~ ... " ..... 
fresno, 254, CA 2d: 76). CUstomers ,may· initiate a suit;.' as:,tb:e . City: 
here- points out, ,in. SUperior Court .seekinq relief:. tor, claims.·· o-f ... ·· .,' 
unfair, unreasonable, arbi trary, or ,fraudulent, treatment:-, (Durant·, v-; ~ 
City of Beyerly Hills (~940-)39' cCk'2d 13:3:) .:·:"The',Leqi'sla.ture:has·. ': 
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not . granted %he ',Commission j.urisc1:1c:tion -·to- ::review'::complalnts' 
aqainst 'qovernment4l' anti ties-where 'those:, compla,ints' mAy- ,be~;' .'; ,.,J 

asserted:,in: SUperior Court:'-(App,; of,':Cal-Pacifl:o'uti1:itie'$'Co.. ";' 
(1964) 63CPtJC 439; county 0: Inyo"Y. 'PublicVtilities; conim,:' (,1980) 
26 CA 3d 154). " --- ., ','" 

In that we have determined that"the captioned~'<:omp-laint 
must 'be. dismissed as: to both-Dis.trict:: and~, Bakersfield: for -:lackof, 
j urisdictionwe need not . -address: -the: issue'·of laches' brought":as·"·~>-.' 
separate"' derense· by the District'. .~:.~'~" :C!.~* "-~.,~.")~.~,~:" .. 

Findings or FA£t -" .':, , ,'.;'-,',: ~) ,- "", -'. 
1. The Kern Island canal Company, later aka Kern Island-' ,-~,::. ' 

Water' Company ,.foralmost 3/4'ofthis century provide'd :publ'ic 
utility water, distribution serviceforirriqation:a:nd'otheruses ,in 
the ·Kern,River Delta below Bakersfield,,':and:'held water<rl:ght:s and.' 
claims to Kern River water. 

2";; -The' canal company's published:"Rules and- Re9Ulations, as 
amended in J.9'35 to comply with D,.27722 ot,this commis-sion:;--<provided 
tor two separate sorvice areas,th'e 'Old -Areac

-, and the,"'Panhanclle-
Area. '1·:,1',_ 

, 3. The- canal Company's: pubXished:Rules further provided,' that 
in times of"' water- shortaqe, . the ' Old:, Area· must· first·: be ,served~ 

betore service to the PanhanClle:Area.:,~ 
4. . In the years' leadinq'to;'1970, ,Tenneco came' 'to:: 'own',,· --; 

substantially all of the canal Company's stoek. 

-", r', 

s. In 1970, Bakersfield,' concerned over future water': 
supplies-, filed 'an action, in· Kern'county Superior'Court: :seekinq­
declaratory relief aqainst Tenneco and its subsidiary canal:: 
company, askinq for an adjudication: of Kern'River waterriqhts to 
o:btain- some unspeeified- alloc.ation~·I,for itself. "'-, .. '".' ....... , 

&. In 1973, partially' to. settle BAkersfiold'sthreat 'to;" ,- " 
exereise eminent domain powers, Tenneeo and its subsi'd'ia'ryeanal~­
eompany made an exeeutoryaqreement,whieh providect: that'· the· City 
would, inter alia, aequire the eanal':co:mpany'S: assets:-,bypurehase--~~ 
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7. ,District, perceiving 'a, ,threat to- ,its historic :a.ll:ocation: 
, . . 

ot water\"~:r:~m the canal ,company in, .. tlle"~ennecolcanal:;company- .. ·· 
Bakerstield,aqreement,and unable: tQ:;secure . assurances: from.,·the·.·',' 

City" tiled ,an. ominent domain action in Ventura County. SUperior' , 
Court to take the canal Company. ' '" ,. 

S. , On April 12, 197&, Bakersfield, Tenneco, ,and..: the Tenneco 
su.Dsid.iarics firmed up, their 1973· agreomentwith another .. agreement 
whereby, inter alia, Bakersfield would-acqu'ire the: canal.' Company .... 
assets using in part a :financing instrumentality:.:and.;leavinq. open:' 
to Bakersfield whether the City would also proceed in' ,eminent· 
domain.. . ... ' 

9. On April 13 , '19.7'6-,:.- Bakerstield tiled an· amended·: complaint 
in Kern County Superior Court to acquire . the'. Canal'. company,· assets' _ 
by. eminent domain, tollowing. up this.;:filing by a stipu:lation~ for·'" 
jud9'ltlont. / . ,h":'I;'; .<' 

10 •. Meanwhile, Bakersfield and:Districthad.resolved their 
clifferences. and made a June. 15, ,. 1976- executory-agreement whereby 

the District would purchase the Canal company portion, of:: the.::: , . 

Tonneeo, ot ala assots concurront with the City's acquisition ot 
these assets, and dismiss District'spendinq eminent'domain,action. 

11., Both the April 12, 1976 Bakersfield-Tenneco et al'.': 
ag-reement and the June lS, 1976- .Bakersfie·ld-Oistrictagreement 
contained covenants aqreeing to' respect" the servi'ce' >obliqations ot 
the canal Company. 

12.· . Bakersfield on Decemberl4".:. 1976, obtained' a,:.' j.\lcigment in 
condemnation' which essentially . .:i:ncorporateci the, covenants in',the'," 
April 12,. 1976. ,agreement. .' . ,"'., '(: .:;:'.. . ... 

13--.Baker~ield thereafter.tendered: .the- just: compensation' and 
recorded possession, in turn 'consumxnat.ing the· sale "of,,,,the-- canal.", 
company assets just acquired to--District pursuant to·the.June l5, 
1976 agreement. ", ,', ' .,; " ': '.. . \;'.' 

, 1~_ . Neither Bakersfield nor District is generally ,subject: .to-' 
the jurisdi~ion, .of this commission. 
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15. Complainant Association has recourse available in 
SUperior Court for review of its complaints. 
COJW.usions of Law 

1. The Leqislature has not granted the Commission 
jurisdiction to review complaints aqainst municipalities or 
irrigation districts by customers whose complaints may be asserted 
in Superior Court. 

2. The complaint should be dismissed with prejudice. 
3. In view of fast moving events in the water and drought 

situation in California, this decision should be made effective 
immediately. 

. , 

ORDER 

XT XS ORDERED that the complaint is dismissed. 
This order is effective today. 
Dated May 8, 1991, at San Francisco, California. 
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