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SUMMARY

Wc havc concludcd that thc apphamon of Southcm Cahforma Ed:son Company and San®
chgo Gas & Electric Company to merge must be denied. Our decision is based' on the evidence -
presented in this case and on the analysis prescribed by Public Utilities Code § 854, as amended
in 1989.} '

The amended content of § 854 requires the Commission to make three essential findings
before approving any merger application. The first two are specified in-§ 854(b). We are to
determine that the proposed merger provides both short- and long-term net benefits to
ratepayers, and that it contains a mechanism which: ensures that such. savings will-be passed to
ratepayers. Next, we are to conclude that the mexger. does not adversely affect. competition. .
Finally, § 854(c) requires us to weigh seven specific criteria to determine whether the proposal
is in the public interest. In enacting § 854(c) the Legislature has required that r.hc apphcants:
establish each of thcsc clements by a prcpondcmncc o£ zhc cv:dcncc. S ,

To gain our. authonmuon the proposcd mu‘ga must meet cacb of thc § 854
requirements. Under that statutory scheme, failure to meet any one is fatal. We have concluded.
that this application fails to meet any one of them. Our decision not to approve the merger thus
has three independent grounds.

First, applicants have not established by a preponderance of the evidence that the merger
will provide net benefits to ratepayers in the:long term as required by § 854(b)(1). Invaddition,
applicants have not presented a ratemalking proposal tharwﬂl ensure. that ratcpaycrs w:ll ICCCJ.VC‘.W
such long-tcrm bmcﬁts as havc bccn forccast. SR e

WL

T o :
ET RPN AV

T While the'cuse-specific nature of adjudication is familiar to Jawyers, we are awaro that our decision in'this ™
important matter will attract 2 broader audience. For that reason, we offer the following geacral obscrvations. We:
Lixnit our decision to the facts of this case. It is important for all segments of California society to understand that
pothing in this opinion should be taken as an indication that the Commission is generally opposed to consolidations
of investor-owned utilities, nor do we feel that the 1989 amendments to § 854 preclude a utility from discharging
the burden required under that statute, Today's decision simply reflects our conclusion that these applicants failed
in their effort.

a]=-
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Second, applicants have failed to prove-by a preponderance of the evidence that the
merger will not adversely affect competition. To the contrary, we are persuaded that the merger
will have adverse effects on competition in the arcas of wholesale transmission and bulk power,
and in connection with the vertical integration of San Diego Gas & Electric-Company. and the
Mission Group. With the exception of the latter impact, these adverse effects cannot be
cffectively mitigated. For these reasons, the merger fails to comply with the mandate of

§ 854(0)(2).

Third, after consideration of the seven criteria enumerated in § 854(c) and the mitigation
of the significant.adverse consequences, we.find- oursclvcs unable to concludc-that, on, balancc,
thcmagm-xsmthcpubhcmtcrcst. e, e e ey U i T

e

I. BACKGROUND
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. On Deccmbcr 16 1988 SCEcorp, Sourhcm Cahfomxa deson Company ('deson), and :
Saancgo Gas & Electric Company (SDG&E). (hereinafter applicants), filed an application under:
Public Utllities Code § 854 requesting authorization to merge SDG&E into Edison in‘accordance
with their Agreement and Plan of Reorganization dated November 30, 1988.:(the: Merger -
Agreement). (Unless otherwise indicated, all statutory: references. in: this opinion:are. to the-
Public Utilities Code.) In addition, Edison requested authorization, pursuant to §§ 830 and 851,
to assume SDG&E’s liabilities and obhgauons and to makc certain SDG&E prop@cucs suchct
to Edison’s mortgagc indenture. - S

1. Terms and Condmons of the Proposed Merger o

Undcr the Mergcr Agmcmcnt, SDG&E’S sharcholdcrs would receive: 1 3 5harcs of the.:
common stock of SCEcorp, Edison’s corporate parent,.for cach share of SDG&E common stock
owned at the time of the merger. As of December 1988, this ratio represented-a premium. over
SDG&E’s book value of approximately 29%. Applicants propose to convert each outstanding
share of SDG&E preferred or preference stock into an outstanding share of SCEcorp preferred
or preference stock with similar provisions, except that higher dividend rates would apply.
Applicants propose to account for the merger on a "pooling-of-interests” basis, under which the .
assets and liabilities of Edison and SDG&E will be carried forward at their recorded book value
levels as of the merger’s cffective date. e

SN R Y Oty ]
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2. Implementation of the Proposed Merger

'SCEcorp, 2 holding company which has Edison and certain nonutility companies as direct
and indirect subsidiaries, proposes to merge SDG&E with Edison using the merger provisions
of the California Corporations Code (Cal. Corp. Code §§ 1100-1111). Edison would be the
surviving. corporation, and as such, would assume SDG&E's outstanding liabilides and
obligations. Post-merger, SCEcorp would continue to own all outstanding common stock of
Edison. The current corporate structures of the stand-alone entities and the proposed combined
post-merger corporate structure are shown in diagrams 1 and 2; respectively.: Under the provi-
sions of the California Corporations Code, the Merger Agreement requires approval by various
votes of the sharcholders of SCEcorp, Edison, and SDG&E. Sharcholdcrs voted to approve thc-
transaction in April 1989. ;

The merger is conditioned upon approval of this Commission and the Federal Ena‘g&"
Regulatory Commission (FERC) In addmon other regulatory bodies must review vanousw
aspcctsof thc transaction.? :

3. Rcasons ror thc Proposcd Merger

“Applicants claim that the proposed merger will provide long-term benefits to the pubhc
and to both utilities™ customers. They-anticipate-that planning and operational efficiencies, as-
well as elimination of certain duplicative functions, will result in lower rates than could be:
achieved separately by either company. Applicants also assert that SDG&E has a need for”
additional electric capacity which can be met efficiently and economically through the proposed-
merger, since Edison currently projects that it will have an excess of electric capacity for 8 to-
10 years. Applicants also point to resource planning and operational benefits rcsultmg from thc
integrated operation of the two systcms e

v
<1 omry
R
raard,
e
1
-
"
-
i
aant’

A e s e s

2 For example, the Nuclear Regulatory-Commission-(NRC)must approve amendments to the operating
license of San Omofre Nuclear Generating Station (SONGS) Units'1, 2, and 3. The Securities and Exchange
Commission, the Federal Trade Commission, the United States Depmmen: of Justicoe (USDQY), the Internal
Revenue Service (IRS), and the California Franchise Tax Board are also reviewing certain aspects ‘of the proposal.
(Application, pp. 14-15). In addition, the City of San Dicgo bas conducted procood:nxs o detcnnmo whether it
should authornize the transfer of the SDG&E frunchise to Edison, o

Applicants maintain that consideration b‘y the CPUC and FERC of the broad public interest issues presented
by the proposed merger should not be impacted by the activities of these other entities (Application, p. 15).
| 3
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4. Procedural Developments

e T P Y bt

g. Prehearing Conferences i ol

The ﬁrst of four prchmng conferences (PHCs) was held on Pcbrum;y 3 1989 At that
time, apphc:mts who had not. yet addressed the environmental issues:raised. by the merger
proposal, were required to supplement their application by ﬁlmg a PrOponcnts Environmental
Assessment (PEA) and to serve their direct prepared testimony in support of the application by
March 17, 1989. Subsequently, this deadline was extended at the applicants’.request; their. -
prepared case-in-chief testimony was served on April 16, 1989, and a formal amcndment to thc~
application containing the. PEA was. filed on April 17, 1989.- L

In addition, at the first PHC, the Administrative Law Judge (ALJ') cxrculatcd a proposcdw;
ex-parte rule to-govern the merger proceeding and requested interested parties to file comments--
by March 6, 1989. Following review of the comments, the ALY imposed-a-formal-ex-parte rulc«

by ruling issued March 21, 1989.%

A second PHC was held on May 11, 1989, following release of applicants® prepared:
case-in-chief testimony, and applicants were ordered to augment: their affirmative showing in the.
following respects: (1) to submit written testimony addressing the proposed merger’s impacts:
on competition in bulk power sales- markets, transmission. access markets, and retail electric,
markets; (2) to address the proposed merger’s impacts onthe operations of their unrcgulatcd
subsidiaries to enable the Commission to assess the potential post-merger environment in which:
the merged entity and its unregulated subsidiaries would operate; (3) to provide the underlying:
data supporting their merger-related revenue requirements savings calculations using the FERC:
results of operations format; and (4) to address particular alternatives to the proposed merger
suggested by interested parties.* o

Two additional PHCs were held in April 1990.

-t

Filvide

D e S,

At o

I 3

¥ The ex-pam rule remms 1o offect unul tho docket in this procecding is clouod..

— -.,

a;sf

‘4 Subsequcnt to the PI-IC applxc.mr.s filed a monon for reconsideration of ccﬂamaspocts of the ALY's PHC
mlmgs. mcludmg the requirement that they*uddrcsmhc impact of the proposed merger on transmission access and
competition in the bulk power sales markets, On Juno9, 1989, applicants” motion for xecowdcmhon wis denied
by assigned Coznmxss:oncrs Wilk and Hulett. - Lok

-

official notice be taken of the prefiled testimony, hearing exhibits, and traoscripts of the pmucl FERC pmcoodmg
While Rule 73 of the Commission's Rules of Practice and Procedure provides that "official notice may be takea of
such matters as may be judicially noticed by the courts of the State of Clleorma, the AI.Js gmtod the pendiag
motions on a limited basis, Due to the voluminous nature of the material submmod by the partics and the impending
{continued...)
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b. Mergcr Hmrings '

|-_‘r \

’I'hc Commxssxon hcld 13 pubhc h&nngs m vanous locauons ﬂlroughout.athmsmcc:;
territories of Edison and SDG&E from April 23 to May 16, 1990. In addition, ALYs Carew and
Cragg: presided over 61 days of evidentiary. hearings, held from ‘May 14-to- August: 4, 1990.
Testimony was presented by 116 witnesses, although the parties stipulated to: receipt-in’ evidence:
of the prefiled: testimony of certain witnesses: without the.need for such. witnesses to appear
personally. to testify and undergo cross-examination. However, in reaching a decision: on the
merits of the proposed merger, all testimony.of record has been equally consxdcrcd not-
vmhstandmg the fact that some witnesses did not appoar pcrsonally :

Thm'c were 61 appca.ranccs of record and 21 active pamcs prcscnung or cross-cxammmg
witnesses.®

Opening briefs were filed on September 10, 1990 and reply briefs on. September 24,
1990. This proceeding was initially submitted on October 9, 1990 and was subscqucntly
rcopcncd to takc addmonal documcnmy cvxdcncc into thc rccord ia

B

- 5(...continued) " ‘ ' TN S oAy )
commencement of mdentmy heanngs. t.ho AI.J 5 ngreod to- xdcnufy'thesc FERC mnemls, butopted to.defer ruling-
on their admissibility until the post-bricfing period.. Parties were instructed to-file motions-to recsive. portions of
this material with their closing briefs, and were informed that the: only pomons of this. mu:ml that will be.
considered for admission into evidence are those specifically roferred to or relicd upon in briofi. (AIJ Ruliog dated
June 5,'1990.) Motions were filed by several parucs at’ the conclusxon of the bneﬁ.ng cycle, nnd thesc mouons Wcre '
addrc»od scpmtcly by ALY rulmz S

¢ Theso active partics included the upphcnnts. t.ho Dwuuon of Rﬂtcpuyer Advocnton (DRA) tho then Attomoy
General of California, John Van deKamp, the City of San Diego (San Diego),. the City of Simi Valley, the City of
Veroon, the Environmental Coalition of Ventura County, the Federal Executive Agencies, the International
Brotherhood of Electrical Workers (BEW) Local 47, the Independent Energy Producers (IEP), M-S-R Public Power
Agency (M-S-R). the Northern California Power Agency (NCPA), Pacific Gas and Electric Company (PG&E), Rate
Watchers, the South Coast Air Quality Management District (SCAQMD), County of San Diego and the San Diego
Air Pollution Control District (County and SDAPCD), the Cities of Anaheim, Azusa, Banning, Colton, and
Riverside, (the Southern Cities), the San Dicgo County Superintendent of Schools (Superintendent), Utilicy
Consumers® Action Network (UCAN), and the Ventura County Air Pollution Control District.; In"addition; the”
Commursion's Advisory and Compliance Division, which was m*ponmblo for the propamtxon of tho Envuonmental
Impact Report (EIR),, presented. testimony of its findings. . . L0 oL,

-5~




A.88-12-035 COM/PME/Kw/val

¢.  ALJY’s Proposcd Decision and Commcnts Thercon
ma i 0
On February 1, 1991, the ALJs" Proposed Docxsxon (PD) rocommmdmg dcmal of this

apphcanon wasw:vcd onallpartxcspursuant w§ 311 and\Rulc77 1. AR Fools

: Pursuant to Rulcs 77.1¢t scq., apphcams, DRA San Dxcgo, Anomcy Gcneral Damcl :
Lungren, Vemon, Southern. Cities, M-S-R, the County-and SDAPCD, IBEW, the City of Los
Angeles, UCAN, SCAQMD, NCPA, PG&E, and the Superintendent ﬁch opening: comments.:.
Applicants, DRA, San Dicgo, Vernon, Southern Cities, M-S-R, UCAN, and PG&E filed reply:
comments. To the extent that these comments raise factual, legal, or technical erxors:in portions.
of the PD adopted herein, we have corrected such errors.. However, to the extent that these
comments merely reargue parties’ positions, or otherwise raise issues which necd not bc resolved
due to our denial of the application, such matters are not addressed.

5 d.- - En Banc Oral Argument,. :

On March 20 1991 thc Commxssxon, sxttmg en. banc hcld an oral argumcnt in th:s"
proceeding.” In order to further clucidate issues raised during the oral argument, the
Commission received supplemental briefs addressing the legislative history of Senate Bill (SB)
52, which amended § 854 (67 RT 9498-9499) (ALY Ruling, dated March 22, 1991, p. 1).

s. The Commission’s Decision

The outcome reached in today’s decision is the result of a review of the:evidentiary
record, and-of the briefs and argumcntsiprcscntcdfby" the-partics. - By addressing: all-disputed-
issues in"a‘ comprehensive - matter, the - ALJs*" PD' has” provided' us' with' a- full array"-of -
decisionmaking options and has greatly facilitated' the dccmonmakmg proccss in this complex
proceeding. Our decision to deny the merger stands on three independent bascs* ‘the failurc of
the proposed merger to meet the statutory requisites of § § 854(b)(1), ®)(2) and (©. In
contrast, the ALTs" recommended denial was based on a failure related to § 854(b)(2) alone.

7 ‘n:o follomng active- pnmo& pnmc:patod upphcmu. ~DKA Sm Dnego. tho‘Attornay Geaeral,- UCA.N‘
Southern Cities, Vernon, IBEW Local 47, County and APCD, Environmental: Coalition'of Ventura'County, NCPA; "
M-S-R,, IEP, and Superintendent.

-6
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B. Section854 ,,,,,

B'.story

Until 1989, mergers and acquisitions involving public utilities doing business in
California were governed by Public Utilities Code §:§ 851; 852, 854, and their predecessors.
In 1989,‘§ 854-was . amended substantially-by SB 52, which added five subsections. to the existing:
statute.® The amendments to § 854 display the Legislature’s intent to transform § 854.into the-
primary smtutc govcmmg mergers mvolvmg Cahforma s largc cncn'gy and tclcphonc utilides.

Undcr the prcvxous statutes, the Commasmon had broad dxscrcuon to dctm'mmc whether
or not a proposed mexger or acquisition was in the public interest. The 1989 amendments to
§ 854 require the Commission to make certain specific findings before a merger or acquisition
can be approved. And they mandate a strict burden of proof to be carried by the applicant. The
required findings apply to any merger or acquisition involving a utility with gross annual
California revenues exceeding $500 million. Edison and SDG&E each have gross revenues of
more than $500 million, and the merger comes under the provisions of the amended § 854.

2.' chﬁirexhénts 6(‘ §‘ 854

. Subsections: (b), (¢), and (d):set forth: the: Commxssxon s statutory obligations. when
reviewing a proposed merger. e T

- Section 854(b), added by the 1989 amendments, -requires two' independent findings.
§ 854(b)(1) requires the Commission to find that the proposed merger provides net benefits to
ratepayers in both the short and long term, and that the proposal mcludcs a raucma]ang method
to ensure that ratcpaycrs receive the. forccastcd bcncﬁts. . : o

I-‘oxmcr § 854 hns beon oxpandod and: mcorporated i the new statuto as. § 854(:). whxcbroad.s.

‘

No person or corpomuon, whcther or not orgnmzed undcr the laws of- t.hls sme, e
shall acquire or control either directly or indirectly any public utility organized

and doing business in this state without first secuning authorization to do so-from .

the commission. Tho commission may catablish by order or rule the definitions
of what constitute acquisition or control activities which are subject to this

section. Any such acquisition or contro] without that prior authonization shall -

be void und of no effect, No-public utility organized and doing: business under

the laws of this stuto, and no subsidiary or affilute of, or corporation holding

a controlling interost in. & public utxhty. shall aid or abet any violation of this
SeCtion. 4
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Under § 854(b)(2), the Commission must find that the proposed-merger:does not.
adversely affect competition. The statute also requires the Commission to "request an advisory
opinion from the Attorney General regarding whether competition will be adversely affected and
what mmgauon measures could bc adOptcd to avoxd thxs rcsul:

Sccnon 854(c) rcqum:s thc Commssmnto consxdcr seven spcc:.ﬁc cntcna and to find,
on balance, that the mcrgcr is in thc pubhc mtu'cst bcforc 1t can approvc thc proposal. Thc.
mtcm are: ' :

(1) Maintain or mnprovc thc finanmal condmon of thc resulnng pubhc uuhty
- domg business i in. thc state. - o

@ Mammn or mnprovc the quahty o£ scmcc to pubhc unhty ratcpaycrs in
‘ - thestate, e ;

| 3) Maintain or’ xmprovc thc quahty of managcmcnt of thc rcsulung pubhc‘f
. .. utllity doing business.in the state, - .

Be fair and reasonable to affected public unhty cmployccs. mcludmg both
union and nonunion employees. .o .

Be fair and. reasonable. to the majority- of all affectcd pubhc uuhty
sharecholders. : '

- . Be beneficial on.an overall:basis 10 state-and-local economies, and‘ to the
- .communities in thc axeas served by thc rcsulnng pubhc \mlny

) Prcscrvc thc JllflSdlCthﬂ of thc Commmsxon an¢ thc mpaaty of t.hc.
Commission to effectively regulate and audit public utility operations in
the state.
In ‘addition, Paragraph (8) seems to require.the Commission. to "generally .provide
mitigation conditions to prevent significant adva'sc conscqucnccs w)uch may result” if the
Commission approthhc mcrgcr ST . C \

Subsection (c) is ambxguous in one regard, but we now rcsolvc that ambxgmty Itis clear
that the statute requires the Commission to consxdcr cach of the criteria listed in Paragraphs (1)
10 (7) before finding, on balance,. that the merger is in the public interest. What is left unstated
is whether the Commission .is-limited to these seven. criteria or whether the Commission may
assess additional elements in its balancing of the beneficial and adverse effects of the merger.
We believe that it is reasonable to read the statute to require the Commission to consider the
criteria listed in Paragraphs (1) to (7) but to permit evaluation of other factors in making its
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overall determination: of whether the ‘merger- s incthe: public Interest.:So-construed,:Subsection
(¢): complements:. the . Commission’s..previous ;authority- and- practice: m mscs mvolvmg thc»
acquisition or control of California utilities.’ St e e e A

-Subsection ' (d)requires the Commission: to. consider ‘options. to:the proposal:to’ see if
comparablc benefits can be .achieved through. other means while avoxdmgnpossxblc‘adva'sc g
consequences of the proposed merger.

3. -BurdemofProof " - . ...

- Subsection. (¢) places the burden on the acquiring: entity to- prove by .a preponderance of
the evidence that the requirements.of :Subsections (b) and (¢) are met..: Subsection-(¢)-has two~
separate, but related, elements. First, Subsection (€) assigns the burden of proof to the person
or corporation seeking acquisition or control of the utility, or in this case, applicants. Second,
Subsection () establishes the standard of proof as the prcpondu'ancc of the. cwdcncc standard.

Burden of proof is “the oblxgauon of a party to cstabhsh by evidence arcqulsuc degree
of belief concerning a fact in the mind of the trier of fact or the court.” (Evidence Code § 115).
In the context of this case, applicants have the burden of convincing the Commission that the
specific requirements of § 854 have been satisfied. Failure of the Commission to be persuaded
by the evidence on the required elements of § 854 prevents the Commission-from making the
findings required under the statute, and compels denial of the merger.  When combined with
the burden of proof, the requirement of § 854(¢) that -applicants prove each ‘element of
Subsections (b) and (¢) by a preponderance of the evidence means that evidence in support of -
applicants® position, when weighed with that opposed to it, must have the more convincing force:
and the greater probability of truth. (1 Witkin, California Evidence (3d. Ed. 1986) § 157, and
cases cited thereunder.) The standard Cahfomxa Jury mstructxon on prcpondmncc of the
evidence is:

* *Preponderance of the evidence™ means “evidence that has more - -
convincing force than that opposed:to it. -If the evidence is'so evenly™
balanced that you are unable to say that the evidence on either side of an: -
issue preponderates, your finding on that issue must be against the party
who bad the burden of provmg it.: (Cahforma Jury Instructnons, Cwﬂ i
(BAJI 7th Ed.), No260) ST

R i

" %".We nots: that. the listed: criteria of: Subsection (c) 'evolved'-”fromtCommissione;i~Wilk'p?ftqstimbny?'in»ftho‘i‘
legislative hearings: that eventually lod to-SB 52.. Commissioner Wilk testified:that the Commission-would consider
many of these criteria in evaluating the proposed merger even in the absence of a:specific statutory: requirement.. -

9.
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- Black’s- Law: Dictionary-defines: ' prcpondmncc :as. " [g]reater: weight of evidence; or:
cvxdcncc ‘which is-more credible and convincing to; thc mmd[, t]hat whxclx bcst. acoords thlb}
reason and probability. " \ IR ST

We have required applicants to meet their burden-of proof and have. applic’d the standard

of the’ prcpondcrancc of the evidence,: as required: by § 854(c), -in asscssmg thc mdcncc 8
presented in this proceeding. ) ,_ S TBARTE

II. SECTION 854(b)(1): NET BENEFITS TO RATEPAYERS

- Section 854(b)(1) requires thatbefore authorizing a merger or acquisition involving largc

Cahforma clectnc, gas, or. tclcphonc uulmcs, thc Commxssxon must ﬁnd that thc proposal'

Prowdc[s] net benefits to ratcpayers in both thc short-tcrm and long- SR
. term,.and provide[s].2 ratemaking method that will ensure, to the fullest.

extent possible, that ratepayers will receive the forecastod short- and

long-term benefits.” : , NP

The statute requires applicants to prove three dé}nénfsvin conneéﬁbnfu}itlla_}éﬁiaséctidn‘-v :
(®)(1). First, applicants must show that the proposed: merger will result-in net benefits to- .

ratepayers in the short term. Second, applicants must prove that the merger will provide net

benefits. to ratepayers in the long term. Third, applicants’ proposal must provide a ratemaking -
method that will ensure, to the fullest extent.possible, that ratepayers will receive the forecasted
short- and long-term benefits. As required under § 854(¢), applicants have thc burdcn of .

provmg each of these elements by a prcpondcrancc of thc evidence. .

A. Deﬁniﬁoh of Short and Lbng‘ Téi'm .

We begin.our analysis of the statute’s. requirements with: definitions.of 'short term and
long term. These periods are not spcczﬁcd in thc smtutc, and thc lchslanvc hxstory sheds little
light on the lchslauvc mtcnt. RN _

For most of this procecdmg, applmnts toolc no- specnﬁc posmon .on. the durauon of the
short versus the long term. Applicants’ proposed guaranteed return of benefits to ratepayers
extended for four years, and applicants indicated belief that this satisfied § 854(b)(1)’s
requirements for the short term. At the en banc oral argument, applicants represented that "a

reasonable interpretation of the statute would be to view something on-the order of the-ordinary- -

general rate case cycle, three years.as short-term, and 10. years, or thereabouts,, as-long-term. "
(Malkin, RT 9332.) DRA agreed that it is rcasonablc t0.view the short tcrm as- t.hrcc to four
years. (Weismehl, RT 9409-9410.) : :

-10-.
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It is a principle of statutory construction:that ‘statutory-ambiguitics may: be resolved by’
rcfacncc to the contemporaneous construction of the administrative: agencies ‘charged: with:

implementing the new enactment. Amador Valley Joint Union High Sch, Dist. v. Statc Bd, of
Egna.lmgn (1978) po) Cal 3d 208, 245 'I'hxs suppons use of oux: genaal ratc case cyclc

. Wc ﬁnd that, for purposcs of this proceedmg, thc short tcrm should rclatc to thc currcnt
general rate case cycle of three years. Base rates for electric utlities are routinely: set from:
three-year forecasts of costs, and the Commission has experience with-forecasts of this length.”
In this case, the time between the expected approval-of the merger and the completion of the
merged company’s first general rate case was.estimated to be four years,.and.both applicants and
DRA suggested that this four-year period would be the appropriate time for consideration of
short-term benefits. (S¢ec Applicants’. Supplemental Brief on SB. 52, pp. 19-20;. DRA's
Supplemental Brief on SB 52,.p. 8.) . Because of the timing of this procccding in relation to the
expected general rate case for the merged company, we agrec that in tlus case it is- rcasonablc.
to define the short term as four years. : S .

Defining the long term is more problematical. Obviously, the commencement of the long
term is defined by the limits of the short term, the three to four years: tied to the-general rate
case ¢ycle following the expected date of approval of the merger. Although theoretically the
long term could extend into the infinite future, we believe the Legislature shared our.recognition
that the clearest of available crystal balls. bccome tmnsluccnt and cventually Opaque asiwe look
further into the future. . , L

'I.'hc partics-suggcst several options -for‘ dcf'uﬁngnthc long‘tcrm.., Although; applicantsdid
not specifically recommend a definition of the long ‘term;. their detailed. projections.-of -the..
merger’s costs and benefits through 2000 suggest at least a 10-year-duration.. ‘Applicants argue
that they have demonstrated savings from the merger for well into the' next century.
(Applicants’ Supplemental Brief on SB 52, p. 18, fn. 29.) San Diego suggests-a period of 20
t0 30 years, corresponding to the useful life of generating plants and other utility projects.’®
Both San Diego and DRA note that a witness at the legislative hearing that led to-SB: 52 defined
the long term as 20 years, the utilities’ normal planning horizon. (San Diego’s Supplemental
Brief on SB:52, pp. 12-13; DRA’s Supplemental Brief on SB 52, p. 7, fa. 3.). The legislative
history-of SB 52 also contains.a report from the Assembly Office of Research that.analyzed the -
costs and benefits of the proposed merger through 2007. (San Diego’s Supplemental Brief on

L.

~ 1° San Diego's view is that "long term-should bo over the period-in which, the effects of the merger: canibe"
expected to be felt. And in usual proceedings of looking at a particular plant or project, the detormination: of the -
assessment is over the life expectancy of that pro;ect or'plant, usually 20 to-30 years. - The City-respectfully submits’:
that the same period of time must be looked at in order to bave an accurate asscasment of the impacts of this

werger.” (Berger, RT 9431.)
~11-
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SB:52, p. 15,.fn.:17; DRA's Supplcmcntal Bncf on.SB 52 pp.J '7-8 Apphcams Supplcmemal
BncfonSBSZ p-18 fn.29)“ - Crenay T B

Wc :recogmzc that thc dcfmmon of thc long tc:rm may vary wnluhe cxrcumstanccs of
each individual case. We decline to define the long term for all future cases. The appropriate
definition of the long term for a merger involving-telecommunications companies, for-example,
may differ from the definition for a merger of enexgy: utilities. -For purposes of this case, the
period of the long term should recognize the normal planning horizons of electric utilities and
the nature of the benefits claimed for the merger. In this case, applicants have claimed that the
merger produces resource planning benefits; including the deferral of planned’ generating: units
whose cost-cffectivencss is cvaluated over expected: useful lives of 25 to 30 years. It is.
reasonable in this case, because of the nature of the savings claimed-for the merger, to require
a forecast of costs and benefits of the merger that assures us that the benefits'will extend for at.
least several years into the next century. Applicants’ dcﬁmtxon of the long tcrm,, and thus thur,
evidentiary showing, fail to meet this standard. SR I '

B. Long-'l‘erm Bencfits

Apphcants havc failed. to provxdc thc ncccssa.ry cwdcncc to susmm thcxr burdcn to provc 3
by a preponderance of the evidence that there are. net benefits associated: with the merger after.
2000. In many areas, applicants have presented no showing that any benefits ‘result from the -
merger after 2000. Where applicants have presented evidence, it is often based on a host of
assumptions and' projections, rather than on a detailed. analysis. of applicants’-forecasts and
analyses of developments after 2000. The results incorporated in this evidence have not been
tested for their sensitivity to variations in the underlying assumptions, many of which: are highly
changeable in actuality, Where costs may reasonably be expected to result from the merger after
2000, applicants have, in several instances, omitted to present those. ¢osts.. Applicants’ detailed
presentation on:the costs and benefits of the merger extended only through 2000. Esnmatcs of
the costs and savmgs after 2000 were much skctchxcr. o R ‘

Consonant thh the prcccdmg definitions of shoxt and long tcrm we, concludc that
applicants have failed to- meet thcar rcqmrcd burden of provmg that thc mcrgcr wxll rcsult in~
long-term net benefits. , . wt R

M The provisions of Public Resources Code § 25300 gt seq. require utilities to submit forecasts of loads and
resources for planaing borizons of 5, 12, and 20 years. The California Energy Comission (CEC) bases its draft’
cloctricity report on five- and 12-year forecasts, and-the CEC's Biconial Report uses-a 20~year. forecast.for policy
and decision-making purposes.. Furthermore, our Biennial Resource Plus Updato (BRPU). proceoding uses.a 12-year
planning horizon o, analyze the cost-effectiveness.of proposed FeS0Urco- additions.. (Decmon 90-03-060, p.. 132.)

-12-
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Labor Snvings

. Apphcamx support for thcu' claun of nctbencﬁts aftu- 2000 rched. hmv:ly on a strmght-
line ‘projection of labor savings resulting .from reductions. in positions:that are’ expected.to be
completed by the mid-1990s. Applicants’ projection.extends through 2024, (Fohrer, Exh.: 400.).
These projections are not based on a detailed analysis of expected employment trends after 2000;
rather, they merely extend the forecasted savings of the late 1990s into thc fumrc This
undermines the soundness of their prq;ectxons. C T

: Applicants” projections of lab0t savings. thcrcforc do: not mkc mto account at lmst two
cffects that could reduce the projected savings. Fixst, applicants do not account for the ability
of 2 growing independent SDG&E to institute the administrative efficiencies that arc not
economically feasible for a utility the size of the current SDG&E. Therefore, some of the
efficiencies SDG&E might realize by merger into Edison may be achieved if SDG&E remains
independent and becomes larger. Second, applicants have not accounted for administrative
inefficiencies that may result as the merged company becomes even larger. “At some point, the
merged ‘company will become so large that diseconomies of scale will emerge, although the
record in this case does not disclose at what size the diseconomies will' bcgm to take cffcct.
Both of these cffocts would tend to reduce apphmnts‘ pl'OJcctOd savmgs.. T

2. Rcsourcc Deferrals

In the area. o£ resource dcfcrrals, apphcants mmally cut off thc analysxs of thc costs and
benefits of the resource deferrals at the 'year 2000. By: considering the deferral: effects only
through 2000, applicants counted the capital savings associated with the deferrals:as:benefits of
the merger but ignored the increased capital expenditures and the higher revenue requirements
that will result after 2000. DRA showed how this type of analysis could show net benefits
through 2000, but the same analysis, when extended: to 2005, showed. greatly increased
producuon o&M, and capital costs. (Morsc. Exh 10 400A pp I~12C to I-13C )

Apphmnts responded with an analymmat measures the costs and bcncﬁts assoaatcd with
the deferxal in perpetuity of generating and transmission resources. (Zausner, Exh. 48.) That
analysis concluded that the present value in 1990 dollars of additional fuel costs associated with
deferrals of generating units is $203.7 million; the present value of the benefits: from reduced
capital expenditures due to the resource deferrals. is $288.8 million. .. Thus, the analysis
concluded that the net overall revenue requirements savings associated with the resource
deferrals are $85.1 million in 1990 present value dollars. (Zausner, Exh. 48, pp. 12,.14.) - -

Applicants® conclusions, however, depend on several assumptions rather than on a
detailed analysis of expected events and a consideration of unforeseen circumstances. The

-13-
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analysis assumes that cach generating unit added in perpetuity has a useful life of 25 years. The
analysis also assumes that replacement plants would be as cost-cffective as today”s planned units
and the replacement plants would be units of similar design with capital costs that increase only
for inflation. The analysis further assumes. that sites would be available to build these future
gencrating plants. (Zausner, Exh. 48, pp..9-11.) A discountrate of 11.17% is.assumed for the
nct present value analysis, and fuel is assumed to escalate ata:constant 5% per year after 2005,
(Zausner, Exh. 48, App. E, p. E-1.) Applicants’ analysis is thus not based on an: evaluation’
of what resources would be added at what specific times after 2000, or even on a detailed
presentation of one replacement cycle of the plants that are proposed to be deferred: Applicants.
also failed to test the sensitivity of their analysis to variations in key underlying assumptions,

We conclude that applicants have not shown thar the proposcd resource dcfa:rals wﬂl producc
nctsavmgsmthclongtcrm CLe ‘ v

L ,3.' Payments to QFs |

. Bemusc apphcams urge the Comxmssxon not to conmdcr thc cxn:nt to whxch t.hc mcrgcr-
increases payments to QFs, applicants make no projection of these increased costs after 2000.
DRA estimates that increased merger-related costs in: the form of higher payments to QFs will
amount to $327 million from 2001 through 2005. - (Kinosian, Exh. 10,400A, p.-IV-8C.2.)
However, applicants’ analysis of incremental energy rates (IERs), the basis for payments to most
QFs, with and without the merger shows no trend towards convergence through 2000,
(Budhraja, Exh. 276, Workpaper Set 6, pp. 0080-0160.) Thus, even-applicants’ forecasts
suggest that the merger-related increases in costs of purchases from QFs will continue into the
next century. The best estimate of these increased costs was presented: by. DRA, and we
conclude that the merger will result in mcrcascd costs of purchascs from QFs of about $327
rmllxon from 2001 through 2005. \ R

4. . Traosmission Service Revenues

Although applicants project increased revenues from sales of firm transmission service
freed up by the merger, these revenues will be received: for only: a-limited-term.,., The.offer of
service to the Northwest extends only from 1991 through 1997,.and the sexvice:to the Southwest:
is contingent on. the completion of the second Devers-Palo Verde (DVP2) transmission line. If
DVP2 is not built, the service to the Southwest will be offered from: 1991 to 1997. Even if
DVP2is built, applimns indicate that service to- the Southwest would be available for only about
15 years. -Thus, there is little assurance that the projected transmission- scmcc rcvcnucs w:dl

extend very far into the period we have defined as the long term.
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Apphmtspxmt no spoc:.ﬁc csnmates of tha mcrgc: s: effect on thc cost of»capnal aftcrf
000.. (See, Fohrer, Exh. 37, pp. 3~4).. However, it is apparent that some.of the.costs‘included’
in appl.icants' analysis from 1991 through.2000:will: continue’ beyond.2000. - For ‘example;-
increased dividends to SDG&E’s preferred and preference shareholders: will not cease-in: 2000
but will continue indefinitely at a cost of about $2 million per year. In addition, applicants-claim
financial savings from applying Edison’s lower composite depreciation rate to SDG&E's plant, -
The change in depreciation rates, however, does not alter the cost or-useful life of a particular:
asset. Although applying a lower depreciation rate will lower revenue requirements-in.the. carly
part of an asset’s useful life, it will increase revenue requirements later in the asset’s useful life
because a greater portion of the asset’s cost will remain in rate base for a‘longer time. On a net
present value basis, the change in dcprcciation rate should have no signiﬂcant cffect, However,
to the extent that applicants claim. savings through- 2000, we rccogruzc that there will bc
corresponding:- mcrmcd costs after 2000 (,Sgg. Fohxcr, RT 5434-5435 ) o ~

6 Envxronmental Costs e A

- The mager would also producc cnv:ronmenta.l 1mpacts and mmgaung thesc 1mpacts:-¢
would require increased expenditures. According to the information developediin the' EIR‘and ™
the evidentiary record, the costs of mitigation and momtonng would amount o $107 5 mxlhon
from: 2001, th:ough 2007. - (BD. App.E p.,2) St G LA

R R

- 7.' Conclus;on

Oux dcﬁmuon in. thxs procccdmg rcqmrc& long tcrm to cova' thc pcnod from» 1995i
rhtough at least several years after 2000...Applicants” evidence:over this: entire period-was: not:
convincing. We therefore conclude that applicants. have not met their statutory burden of proof”
to show- by a preponderance of the evidence thatnet long-term benefits will. result -from. the -
mexger after 2000. Because we mnnot makc thc fmdmg rcquu:cd by thc statutc § 854 rcquu'cs .
dcmalofthcma'gcr. TS g ,

C.. Ensunnz that Rntcpnycrs Rccclve Long-'.l‘erm Bcncﬂts

Wc havc concludcd that whzlc apphcants proposal appa.rs to guarantoc shon-
benefits, it does not meet the statutory requirement to provide a ratcmanng method that will
ensure,. to- the fullest extent possxblc, that ratcpaycrs w:ll also rcccxvc thc forecastcd long-
bcncﬁtsofthcmagcr. L

F T
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Applicants present a two-part proposal to comply with §854(b)(1)’s requirement for a
"ratemaking method that will ensure, to the fullest extent possible, that ratepayers will receive
the forecasted. short- and long-term: benefits.”  From:the:date the merger:is-approved: through
1994, applicants propose to guarantee rate reductions:as.the’guaranteed pass through-of: short--
term benefits. Within six months of the effective date of the merger, the merged-company will
file the first of four annual requests to reduce the otherwise-authorized base rate level.under:the -
electric revenue adjustment mechanism (ERAM) for SDG&E and Edison: Based on-an'assumed
cffective date for the merger of January 1, 1991, applicants contend: these reductions.will total
$398.5 million during the four-year guarantee period. Ratepayers will reccive these rcductxons
even if the mexged company does not actually: achzcvc thc forecasted. sawngs. SR ‘

The remainder of the ratc savings dunng thm pcnod wxll be passed thxough to ratcpaycrs
by means of the normal adjustments. resulting from the Energy Cost. Adjustment -Clause
(ECAC)/Annual Energy Rate (AER) proceeding and the cost of capital proceeding. . Additional:
savings will be achieved from merger-related resource deferrals, which will lower the merged:
company’s revenue requirement. Altogether, applicants calculate that the merger-related savings
during the guarantee period will amount to $482 million. They are willing to guarantee this
amount, even if the Commission were to find lesser savings than so projected. If the actual
merger-related savings during the guarantee period are greater than forecasted by applimnts
applicants believe that the merged company should: be permitted to retain the cxccss s:mng:. m
compensation for the risks that the mcrgcr saungs may bc less than forecast:d. -

Apphcants proposal contends that savmgs occumng aftcr 1994 should bcpasscd on: to ~
ratepayers through normal ratemaking mechanisms. (Lester, Exh, 10, p. 13.)

Applicants believe that the four years of guaranteed reductions give the:merged company
a great incentive to develop efficient operations. If the merged company fails to achieve savings
in at least the guaranteed amount, shareholders must make up the shortfall, and:earnings will
erode. . These efficiencies are then built into the recorded figures.that feed into.the first general
rate case (GRC). for the merged company, which-applicants propose to be conducted in 1994 for
a 1995 test year. - The GRC provides. an opportunity. for extensive scrutiny. of the'merged -
company’s first years of operations.  In addition, fuel costs: are reviewed under the ECAC
mechanism, which includes incentive procedures to encourage efficient operation. : If generating :-
and transmission resources are not deferred as forecasted by applicants, appropriate actions may
be taken as part of the normal review of new projects by the CEC and the Commission. This
takes place in several proceedings, including the BRPU .case, proceedings on certificates of
public convenience and ncc&szty, major addmon ad_;ustmcnt clausc czscs, a.nd GRCs. ('Lcstcr
Exh.27 PP- 12-15.) _ : L oo S S

. Exxstmg ratcma.lung mechamsms will e ensure: that long-tu'm bcncﬁts of thc mcrgm' are:-
passed through to ratepayers only under limited circumstances. Because existing rates:are set
based on principles of cost-based regulation, ratepayers will see the long-term benefits of the

16
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merger. only if the forecasted . savings. are:actually: achieved by’ the: merged: company.~"As"
applicants apparently recognize, many unforesecable:intervening events can prevent'the ma‘god'-*‘
company-from realizing the forecasted savings.. Apphmnts’ refusalito-extend the guaranteed rate’.
reductions beyond 1994 appears. to bc an implicit recogmuon that apphcants foremst of bcncﬁts"*
becomes less reliable in later years.® . .

‘Despite thc spocxﬁc language of thc statutc apphcams havc not dcvclopcd any proposaI '~
for traclcmg merger costs and benefits. We also note that applicants’ ratemaking proposals were:
not altered in response to the passage of SB 52. Applicants apparently made no addmonal cffort
to attempt to comply with the cxphczt rcqmrcmmm of thc amcnded § 854 T

Apphc:mts also argue that rcqumng thc mcrgcd comp:my in pcrpctuny to guaranwc avi
forecast of its savings without regard to the reasonableness of merger-related expenditures when
incurred would violate Commission ratemaking precedents.” Under such a required guarantee,
*all risks associated with merger-related savings would become the responsibility of
shareholders. ... Imposition of such a burden regardless of any showing of reasonableness and
for an. indefinite time would also deprive the merged company of due process in ratemaking,
which at a minimum requires that the utility be offm:d an opportumty to cam 2 rcasonablc mtc
of return.” (Applicants” OB, p. V-13.)* ‘

Applicants® arguments would have us ignore legislation. First, it is obvious that the
Legislature’s passage of § 854 (b)(1) would supersede-any conflicting” former” Commission
precedents on the same topic. Second, placing the risk associated with realizing forecasted
savings on sharcholders is, at least in part,.the purpose of the statute. An carlier version.of SB

12 Applicants make neverul arguments aguinat a proposal by DRA to require the merged-company to ensure
that ratepayers will in fact receive ull the benefits forecastod by applicunts. First, -applicants argue that *it ix simply
not possible to devise a cost and benefit tracking scheme which for an indefinite time would agsure that ratepayers
achieved cxxctly the projected savings levels forecasted.” (Applicants® OB, p. V-12.) However, it would be
possible in certain areas to make forecasts of specific-items of the projected benefits, As the then' Attomoy General
pointed.out, it is quito possible to include the forecasted revenues from sales of firm transmission capagity in-the
calculation- of the merged company’s revenue .roquirement.’ This approach would lower' ERAM ‘rates by a'
corresponding amount and give the mergod company a clearincentive to accomplish the forecasted sales. (Attomey .
General's OB, p. 117.) Another possiblo approach.is to tic forecasted savings.to-changes in.certain ey variables. - -

ot

B The implications of apphcmn. posmon aro tmubhng. Apphcants soom. 10 assert that they hnve so o litdlo.
confidence in their forecast of the long-wrm benefits that the Commission could not rely on this forecast to pass on
its benefits to ratepayers without risking a violation of the merged company's due process rights, - If the forecasted”
long-term benefits of the merger are %0 tenuous that they are not xusceptible to the type of ratemaking assurance
required by § 854(b)(1), it seems unlikely that applicants could meet their burden of proof that such benefits exist.
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52 specifically required sharcholders.to guarantee the forccasted savings.: - Although that portion:
of the bill was. softened somewhat, the enacted- language 'still-reflects the legislative intent.to-
place the burden on the merged company and its shareholders: to make sure:that forecasted
savings are achieved... Applicants’. objection is properly directed to the Legislature, and not to-
our attempt to carry out our statutory responsibilities. Third, applicants’ concern that they will -
be deprived of an opportunity to carn a rcasonable rate of return is answered by statutory

qualification that the ratemaking method need: only ensure "to the fullcst cxtcnt possxble that

ratepayers receive benefits. . . . .

Applicants have failed to submit such a mcmaking proposal and on this bAsimey have
again failed to meet the burden of proof cstabhshcd in Subsecnon (c) to show that the
rcqmrcmcnts of Subsccuon (b) have been mct. IO

D.. Short»,'I’em.i‘ Bénéﬁts,

- Due ‘to’ applxcants ' 1ailur¢ tb&aﬁ&f};'lsod{longw-térm bcncﬁts rcqum:mcht& of §: 854 ®)1),
we are compelled. to-deny the proposed merger,. regardless of whether short-u:rm nct bcncﬁts-
exist. For this reason, we do not discuss the short-term benefits. - RGN

1. SECTION 854(b)(2) Emacrs OF 'rm: MERGER ON Commnoxv

Section 854(b)(2) requires ttus Commxss:on to’ ﬁnd that thc proposaJ does

Not adversely affect competition. In making this finding the commission .
shall request an advisory opinion from the Attorney General regarding
whether competition will be adversely affected and 'what mxtngatlon R
measures could be adopted to avoid thxs result o o

~ The statute requires applicants to prove by.a preponderance of the evidence that the

merger will not have adverse impacts on. competition.. If applicants fail to-produce such. -
evidence,.or if evidence of the existence of merger-related adverse competitive impacts is more-
convincing, a finding of adverse competitive impacts is required. . This triggers a'second inquiry
regarding what mitigation measures could be adopted -to ‘avoid - merger-related” adverse
competitive effects. Applicants also have the burden of proof on mitigation, and they must carry
that burden by a preponderance of the evidence (§ 854(e)). However, the statute also places an
affirmative obligation on the Commission to request the Attorney General’s advice on
appropriate mmganon measures. 'I’lus advice is to be wmghcd in the balance.. . . .
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A.  Jurisdictional Issues Underlying the-CPUC’s Assessment of Competitive Impacts

The Commission and FERC ‘have undertaken :parallel reviews: of the public interest
aspects of the proposed merger, including compeunvc mpacts Both agencxcs must approve the
proposal bcforc xt can be. consummatcd. :

1. FERC Review

Apphcants filed a Joint Apphcanon for Authonmuon and Approval of the' Mcrgcr at
FERC on December ‘15, 1988 (Docket No. EC89-5-000), pursuant to Section’ 203 of the Federal”
Power Act, 16 U.S.C. § 824b (1988). This statute provides that if, after notice and opportunity
for hearing, FERC finds that the proposed merger "will be conmstcnt with-the pubhc interest,
it shall approve the same.” (16 U.S.C. § 824b(a) (1988)) '

2. The Commission’s Review

Early in this proceeding, applicémts contended: that the proposed merger’s impact on
transmission access and competition in bulk power sales markets were within the exclusive
jurisdiction of FERC. We reject this contention for reasons articulated twenty years ago.

MW&LAMLMMLHL&Q& (1971) 5 Cal 3d. 370, dcclarcd

It is no longer open to scrious question that in reaching a decision to
grant or deny a certificate of public convenience and necessity, the
commission should consider the antitrust implications of the matter
before it. The Commission itself has stated: "There ¢an be no doubt that
competition is a relevant factor in weighing the public interest’...

Although the commission is. not bound by the dictates of the antitrust:
laws, it is clear that antitrust concepts are intimately involved'in a.
determination of what action is in the public interest, and therefore the
commission is obligated to weigh antitrust policy. [citations omitted.]

. This is not to suggest, however, that regulatory agencies have juris-
diction to determine violations of antitrust laws. [citations omitted]) Nor™
are the agencies strictly bound by the dictates of these laws, for they can’
and do approve actions which violate antitrust policies where other
economic, social, or political considerations are found to be of overriding
importance. In short, the antitrust laws are merely another tool which
a regulatory agency employs to a greater or lesser degree to give

‘understandable content to the broad stamtory concept of the public
interest.” [¢citations omitted] . ‘ e
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It is true that sections 4,79, 15, and 152 of Title 15 of the United-States: . =

Code give the federal courts. exclusive jurisdiction over antitrustactions” 7 ..+ . =
brought by the federal government and over certain: private suits-under-, -, -

the federal antitrust laws, However, those sections clearly do not

foreclose the Commission from consideration of antitrust matters. . . .

(5 Cal. 3d 377-378.) .o

A clear line of cases specifies that competition is one of the factors bearing on the
exercise of this Commission’s discretion, and is.one of the factors. that must be considered. in-
its decision-making proccss (see Bhansmlc.lngulhmmum._@m (1974) 11 Cal.. 3d 125;.

(1978) 22 Cal. 3d 572; and,u,&_s_zgglﬁgm‘;
v._Public Util, Com. (1981) 29 Cal. 3d 603). Thxs is true rcgaxdlcss of whether the effect is
intrastate as in Industrial Comm. Systems, interstate as alleged in Northern California Power
Agency, or foreign as in IS, Steel."

3., Reconciling the FERC and this Commission’s Public Interest Rcvicws

Since both FERC and this Commission are rcv:cwmg thc prOposcd mcrgcr s pubhc
interest aspects, certain jurisdictional questions have been raised. FERC has Junsdxcuon under,
the Federal Power Act over "the transmission of electric energy in interstate commerce” and
"the sale of electric energy at wholesale in interstate commerce.” (16 USC § 824(b)(1) (1988).)
Applicants maintain that FERC’s jurisdiction is. plenary and that the states may not act in 2
manner which would conflict with. a FERC determination, citing California v. FERC (1990)

U.S » 110 S. Ct. 2024, 2033-34. Applicants state that FERC has chosen to exercise
its authority to determine competitive impacts of the proposed merger on interstate transmission
and wholesale clectric energy, and that this Commission and other appropriate state entities have
been afforded the opportunity to participate fully in the FERC proceedings.  Applicants arguc
that the State of California has jurisdiction to the extent the merger involves. facilities used for

14 The Assigned Commissioners also-depied npplxcnnts xequest 0 lumt the evxdcnce on.transmission access
in bulk zales to that introduced in the parallel FERC procoeding. ‘While recognizing the poteatial efficiencies to-be
achieved by reliance on pomom of the FERC record, they noted r.ho Commission’s authonty to take interstate bulk
sales and transmission access issues into account in deciding other issues which are within its direct Jurisdiction.
(Compare Pagific Gas & Elec, v, Energy Resources Comm'n (1983) 461 U.S. 190, in which the U.S. Supreme
Court upheld California statutes prohibiting construction of any mew nuclear power plant until the State Energy
Commission finds that there is adequate storuge approved by the authorized federal ageacy for the permanent stornge
of spent nuclear fuel.) Tho Assigned Commissioners noted the poxsibility that parties appearing at FERC might
¢hoose to introduce evidence before the Commussion that is different in some respects from that offered in EC89-5-
000, (Assigned Commissioners” Ruling dated June 9, 1989, pp. 5-6).
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generation and. local:-distribution::of . clectric . energy*:or for transmission-of -electric* energy-
consumed wholly by the transmitter (16 U.S.C. § 824(b)(1) (1988)). Applicants.state that the
Commission’s § 854(b)(2) authority must be viewed in light of its Junsdxct:on over gcncrauon,
local distribution facilities and retail rates:(Applicants” OB,.p. VI-25). - ‘\ o

This Commission’s statutory authority to determine whether the proposcd merger should
be authorized, based- upon assessment of .competitive impacts-and their- potential’ mitigation
(§ 854(b)(2)), is meaningfully exercised only if this Commission is free to gauge the full extent’
of the merger’s impacts on California ratepayers. - The statute requires.that we assess whether
the merger will adversely impact competition. If that assessment requires:us to take into account
certain issues regarding interstate transmission and bulk sales, then that is what we must do.
Furthermore, as an administrative agency created by: the Constitution, we have no: power to
refuse to enforce § 854(b)(2) on the basis of federal pre-emption, unless an:appellate court has.
made a determination that enforcement of the statute is prohibited by federal law or. federal
regulations (Cal. Const. Art. 3, § 3.5). In the absence:of such: determination,” we reject.
applicants” assessment that FERC’s jurisdiction: precludes our review of the merger’s. impacts
in these areas. We will assess these impacts to the extent necessary to discharge ‘our obligation
to-give- full force and dfcct 10 the statutc,, and othcmsc to protcct t.he mtcrests of Cahforma
ratepayers.* S T .

i o e T e G ,
” &nngh{mbm_@]ﬁqmw supra, DRA asserts: thxl:the COmmxssxon 'S review of compennvo :
issues doas not conflict with. the ‘exclusive jurisdiction of: the:foderal courts over causes’of action anising under.
federal antitrust laws. DRA notes that § 854 does not require the Corumission to find antitrust violations as a
prerequisite to dcnyxng or mitigatinga proposed merger's anti-competitive impacts. Nor does DRA beliove the
Commission’s review interferes with FERC's Jum.dncuon because the Commission is not procmplod from nsscssmg .
the mn-compcunvc cifocts of the proposed mcrget on Clhfomm mcpaycrs CDRA’s OB p. 242) Y
The then Attorocy General observes that FERC has not lumted the scope of its review to the * tmnsmlssxOn
of electricity in interstats commerce” and the "sale of electric eoergy at wholesale in interstate commerce,” as.
upphcmt.s imply (Applicants® OB, p. VI 24). FERC mtcnds to review a broader rnngc of issucs, mcludmg roml
issues and affiliate transactions (Southern Cs : i
Docket No. EC89-5-000, 49 FERC{ 61,091 (Oct. 27 1989)) (Attomey Gcncnl's RB. p- 59) ‘I’he thcn Atzomcy
General insists that applicants” suggestion- that FERC"s findings on matters within-its jurisdiction would preclude -
contrary Commission findings is plainly wrong. In the antitrust arcna, states havo nlways been accorded concurrent
Jurisdiction with federal authorities (ARC America_v. Galifornia (1988) 109 5.Ct. 1661). Tho then
Attomey General maintains the Commission is free to-consider the same issucs FERC is'considering; roach its own
conclusions on those issues; and as. mandated by § 854, reject the merger if there are adverse competitive impacts,
wherever those effects are found and irrespective of any FERC determination. - He. mgards anythxng less as an”
abdication of the Commission’s mandate. .

215
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B Attomey Genu-al Van. de Kamp’s Adv:sory*Opmnon and "Its Impact on:This: "
Deasnon .. _ : , oun x.;c:. SRt

1 The Mny 7, 1990 Advisory- Opinjon ot then Attorncy Geneml Van de
Kamp

On May 7 1990 Attomcy Gcna'a.l Van de Kamp dchvu'ed an Adv:sory Opmxonto the:
Commxssxon pursuant to § 854(b)(2). ‘The then Attorney: General's analysis of the proposed
merger’s competitive impacts focused. on defined ‘markets-in: four -discrete areas:: wholcsalc‘
transmission; wholesale bulk powc.r retail or ya:dsuck" compcnnon, and afﬁhatc unpacts

Aftu' 1dcnnfymg advcrsc compcuuvc cffects in ach of thcsc areas, thc thcn Attomcy-:
General examined cach separate market with a view towards mitigation. . He discussed those
remedies traditionally applicd to antitrust injuries and those suggested by the parties. . In certain
markets such as transmission, he found applicants’ proposals of limited value'and concluded that-
neither those commitments nor any adjustment to.them constituted effective mitigation (Advisory .
Opinion, p. 59). The then Attorney General could identify no mitigation measures.to:avoid the
proposed merger’s adverse impacts on bulk power markets. (Id., p.. 60), or on retail competition::
(Id., p. 61). In the affiliate area, he found that no remedy short of divestiture of unregulated
affiliates would suffice.

Based on his conclusion that some, but not all, of the proposed merger’s adverse impacts
on competition could be avoided by appropriate conditions, the then Attorney General concluded
that § 854(b)(2) bars approval (Id., p. 1). ,

The Advisory Opinion was first solicited by the Commission under amended § 854(b)(2);
and it was contested in three respects: . the degree. of - weight to- which:-it -is-entitled; its
evidentiary. sratus, and the then Attomcy Gcncml‘& "conﬂxctmg rolcs.m thxs procwdmg 6.

Whilc urging’ us to accord no- wmght to thc Advisory Opxmon apphcants arguc thc,;
Commission should accord "great weight” to the US Department of Justice (USDOJ) position”
on the mcrgcr reflected in USDOJ’s chly Post-I-Ieanng Bricf filed in I-'E.RC docket EC89-5-

% Wé behcvo these wsw:.s wém. msolved subsunmlly-whcn the AI.J s.tooy‘k:.ofﬁcinl' noncc ‘o‘f the opnnon.as
a “legal opinion. based on. specified assumptions’: and -allowed parties to brief how the_facts. developed-in the-;
evideatiary record may or may not be at odds.with the nssumpuons underlymg the, Adwsoxy Opuuon-(R'I 4166 to-;
4170). L e C e e e

While upplic.nnts argue that the Attornoy-ccncnl iu cffoctively wnring- two hats (i.o..pnny'litixmund-
advisor to the Commission on-the merger’s: anti-competitive imapacts),. clearly-the Legislature was aware of this.
possibility at the time that-it-amended the statute (Advisory-Opinion, p.-6), and-it plncod no mluod mt.ncnons o
the Attorney General's participation in this proceoding, I TS
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000 on July 20, 1990. . On September 24, -1990,. applicants-filed a Motion”for ‘Official: Notice:
of Certain Documents referred to in-their Opening and Reply Briefs, including:the USDOT brief. -
Applicants note that Evidence Code § 452(c) permits judicial notice of "[o]fficial acts of ‘the -
legislative, executive, and judicial departments of the United States and- of any 'state of ‘the-
United States.” Thus, under Rule 73, the Commission can take official notice of USDOJ's brief,
which is a federal executive agency’s official filing at FERC. - Applicants assert that USDOJ’s.
brief is an objective analysis of the merger’s competitive effects, based .upon consideration of
the FERC merger proceedings, and that USDOT has substantial expertise concerning competition
and federal antitrust laws that may assist this Commission’s assessment of these issues.”

In a related development, on September 24, 1990,. Southern: Cities filed a- Motion to
Strike References in Applicants’ Opening Brief to Material Not in the Record in this Proceeding.
Among other items, Southern Cities requests that applicants ‘Opening Brief argument relying
on the USDOJ Post-Hearing- Bncf be stricken because it is nor. bascd on thc rccord dcvclopcd
by this Commission.'® ,

_Wc_' noﬁr rcsolvc both Modoris rclativc\ to. ,thc: status: of USDOI's P‘ost-'Hcaring?::Bﬁcf; '
Applicants® motion raises a matter subject to- discretionary, not mandatory, official:notice under -

7 Apphcmm Motion is opposed by DP.A. Soulhem Cme.s and chon- DRA opposes the. monoxus an
attempt to insert USDOX's assertions into the record without benefit of cross-examination and contends the conteats
of USDOJ’s brief are inadmissible hearsay. Southern Cities and Vernon also argue that a brief filed in the context
of litigution in not the type of "officiul® govemmont publication for which officiul notice is appropriats, Southern
Cities cito Love v, Wolf (1964) 38 Cal. Rptr. 183, for the proposition that courts may take official notice of public
records, but not the truth of all matters stated therein, since the official character of & document will not make
otherwise inadmissible material admissible. (Southern Citics® Opposition, pp. 2-3).

Furthermorc, ull opposing partics noto that the ALY prevented thom from croms-cxamining applicants”
witnesses about the negotiating process which resulted in applicants® agreement with USDOJ (embodied in the
Additional Proposed Merger Conditions, Exhibit 730), bocause (i) no USDOT witness was present to Co-sponsor
the agrecment and undergo cross-examination as to the merits of its adoption, and (i) applicants represented that
they would not attempt “to place the stamp of the Department of Justice on this proceeding” (RT 4912). Opposing
parties argue that applicants are now uttcmptmg to do just that by requesting official notice of USDOJ"u Post-‘ §
Hearing Brief, . . _ o A AP

. Applicants reply that their representations to the. ALY, were made at a time when USDOJ bad not.yet. -
explainod its position on the.merger, and that the Commiasion-should now consider the brief for. that reason, -
Applicants also dismiss DRA's hearsay argument on the basis of the Commission’s Rules 64 and. 69(b),.as well.as-.
PU Code § 1701, which address the upphc.nbxhty of tho rules of mdcnoe and ccmﬁcanon mqmromu o,
Commmonprocoedmgs._ » L A C e T e

18 Applicants formally opposed Séuthem Citics’ Motion-u‘pmﬁatum in view of their pending’ Motion-for~-
Official Notice.

N
v
-
-~




s e

A.88-12-035 COM/PME/klw/val et I MO T G-

Evidence Code § 452~ Exercising that discretion, we hereby take official notice of-the:fact that”
USDOJ, a:party in: FERC DocketEC89-5-000,filed: a- Post-Hearing Brief recommending
adoption of the Additional Proposed Merger Conditions.. The so-called: "APMC" settlement was*
effected -after hearings. had ended-at FERC, so-it:is.not in evidence:in' that ‘forum, although-

submitted ‘during :briefing (RT 9358-9359). -We decline to take: official notice "of USDOJ’s -
underlying arguments or assumptions for thc truth of the mattcrs asscrted thcrcm, m»thc abscncc ’
ofa sponsonng USDOJ thm:ss.19 ' ‘

In addrcssmg sumlar qucsuons about thc status of t.hc Cahforma Attomcy Gcncml s
statutorily mandated Advisory Opinion, we have taken official notice of the document as a legal
opinion based on a specified set of facts, rendered pursuant to § 854; however, we-have also
stated that parties are free to argue the extent to which the evidentiary record supports, or fails -
to support, the underlying factual assumptions. In this docket, the California Attorney General -
has taken an active role in developing the evidentiary record through presentation: of expert
testimony and cross-examination of witnesses. In contrast, the facts underlyingUSDOJ’s
position and assumptions have not been tested. Therefore, we deem it totally inappropriate to
give USDOJ's Post-Hearing Brief even greater evidentiary status than we' havc accordcd thc
California Attorney General’s statutorily mandated Advisory Opinion. = - ©

For all of these reasons, applicants’ request for official notice of the USDQJ Post- .
Hearing Brief is granted as limited above. Consistent with this result, Southern Cities” Motion

to Strike Rcfcrcnccs to USDOJ 's Post-Hcanng Bncf in Apphcants Opcmng Bncf is, dcmcd. ,

' While DRA’s hearsay argument docs not preclude us from taking official notice of the existence of the' "
USDOI's Post-Hcaring Brief, taking official notice to the greater extent requested by lppliclnts would mean that
wo Tecognize and- consider as established any relevant matters of law'and/or fact' contained in USDOJ*s bricf,
without the necessity’ of formal proof of ‘such matters by any party (Evid. Code §§ 450-451)." This evidentiary
treatment is. appropmte for matters that cannot: reuombly'be disputed; but such is not the case with matters bearing™
on the competitive aspects of this merger. Furthermore, given the history of this particular controversy, any step
beyond such limited recognition of USDOJ's brief will prejudice the rights of other parties who have been unable
to test the assumptions and factual underpinnings of USDOJ's agreement with applicants. This prejudice outweighs
any probative value of USDOJ’s underlying assumptions. Finally, tahng ofﬁcml notice of the.sc undcrlymg
assumptions is at odds with applicants® representations to- the ALY, ' . e .

-24-"-
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Aft:r rcvxcwmg lns prcdcccssor s lcgal analys:s subsequmt to thc rclmsc of thc PD
present Attorney General Lungren requested and received authorization to file a Motion for
Leave to File a Supplemental Brief, for the purpose. of raising matters relating to the. statutory
construction and apphcanon of § 854(b)(2) (AI.J Ruling: datcd Pcbrua:y 21 1991)-. S

As dcvclopcd more fully at the March 20 en banc oral argumcnt andin lus Supplcmcmal
Brief on the Legislative History of Senate Bill 52,. Attorney General Lungren-asserts. that the
Commission is obliged to. weigh the proposed merger’s pro-competitive and anti-competitive .
impacts in order to ascertain whether it will adversely affect competition. If, after this
balancing, the Commission determines that the proposed. acquisition will not-adversely affect
competition, the ‘§ 854(b)(2) inquiry ends there. . But, if the balancing exercise results in a
conclusion that the proposal will adversely affect cornpctmon then as the sccond stcp n its
competitive analysis, the Commission must face the issue of mitigation. -+ -

Attorney General Lungren maintains that the legislative history does not preclude
consideration within § 854(b)(2) of factors also considered in §§ 854(b)(1) and (¢) when they
are relevant to an assessment of competition. . Because each of the three § 854 subdivisions
serves a different function in the decisionmaking process, Attorney General Lungren argues that
such dual consideration will not result in "double counting” of these factors (Attomcy Gcncral’
Supplemental Brief on SB 52, p. 14; RT 9450 - 9455).. o S e

Attomey General Lungren also suggcsts;that the Commission has.the discrcﬁOn_toasscss
all of the proposed acquisition’s potential adverse competitive effects and -apply mitigation to.
those effects before concluding that there is a "net anti-competitive effect.”  (RT 9446:9-14.).
Alternatively, the Commission could also determine whether there is a net anti-competitive effect
from those pro- and anti-competitive effects which it balances, and then determine whether or
not any mitigating conditions would avoid such net effect (RT 9446:9 - 19).2

% This motion was opposed by UCAN, San Diego, DRA, and Southern Cities, as a lato attempt to- broaden.
or reconsider paatters already submitted for decision. On February 27, 1991, the ALTs issued a ruling permitting
Attomey General Lungren to "file a supplemental brief limited solely to 'the- legal standard to-be employed under
PU Code § 854(b)(2)"", but specifically limiting supplemental arguments to- existing facts of. rocord (AI.J Ruhng. :
p. 1). On March 8, 1991, Attorncy General. Lungren filed his. Supplemenml Legal Brief. . _ ‘

! Attorney General Lungren also-asserts. that there are 'lpeciﬁc deficiensies in the Mny"7.‘"‘1990~‘Adviao1yl
Opinion- of Attorney Geaeral Van de Kamp: (1)-failure to apply accepted: principles of statutory construction; -
(2) adoption-of a “per sc” test against § 854(b) mergers that could-lead: to disapproval of a merger- causing 'gny
reduction in competition; (3) adoption-and modification-of Section 7 of the Clayton Act ‘for analysis without any
support io-the § 854 legislative history; (4) lack of sound basis for the Advisory Opinion's modification to-the

(continued...)
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Finally, the Supplemental Brief opines.that there is:.often-no-direct: retail competition
between contiguous utilities, and that consoqucntly a mcrgcr bctwccn thcm would not reduce
such. compctmon (Supplcmental Bncf p. 16) o s S .

- >

Between Mazch 15-18, 1991, formal rcsponscsto the Supplcmcmal Bncf were ﬁlcd by.i
applicants, DRA, San Dicgo, UCAN, Vernon, and Southern. Citics. - Only applicants argue: that:

the Supplemental Brief undercuts the ultimate conclusion reached in Attorney General Van de
Kamp’s Advisory Opinion by rejecting the "far too narrow...legal interpretation. of Public

Utilities Code Section 854(b)(2).offered by the former Attomney General...," thereby providing -
a basis for modifying the ﬁndmgs of the PD on these pomts. (Applicants’ pronsc, pp. 2, 10 J)-

Other responding parnms do not necessarily dz.sag-rec wzth the propnety o£ balanang pro-

competitive and anti-competitive impacts, but object to-a broad balancing test which-would allow -

the Commission to consider, or "mix”, certain assertedly “pro-competitive” items, such as

quality of service, price effects, and economic, social, and democratic concerns in its §-854(b)(2)

assessment. 2

s

‘3., : Interpmtatxon of "Adverse Eftects on Competmon"

The & 854(b)(2) rcquxrcd ﬁndmg that the. proposcd mcrgcr docs not advcrscly affcct 3
competition,” is uncommon to statutory law. The more familiar merger analysisiis whether "the -

effect of such acquisition may be substantially to lessen competition or tend to create a
monopoly.” (Clayton Act, Section 7) (Advisory Opinion, p. 10). Did the Legislature:purposely
depart from the Clayton Act’s "substantial effect” standard in defining the parameters of our

review?. Given the uncommon nature of the phrase, we agree with then Attorney: General Van-

N

21( .continued)

Section 7 Clayton Act analysis; (S) failure to take into account the pendency of the Edison/SDG&E ‘merger during

the 1989 amendments; and (6) misstating thnt the smute segrcgnws pncc offocts md compctxtxve cffocr.s
(Supplemcnul Brief, pp 15-21). ' : : K

z= On ‘March- 26 1991, DRA’ ﬁlod a Mouon to- Strilce Apphcants Response to«the Attomey Geneml s«'
Supplemental Bricf as inappropriate reargument of facts oxplicitly barred by the February 21 and 27 ALY Rulings. '
On April 5, 1991, applicants filed a formal response denying: that they: strayed beyond the evidentiary record or -

otherwise failed to comply with the ALTs* Rulings concerning the proper scope of bricfing. On April 10, 1991,
Southern Cities filod 2 Motion to Strike Attachment A to Applicants® Supplemecatal Brief on SB 52. Attuchment A
is Applicants” Response, which is the subject of DRA’s March 26, 1991 Motion. to- Strike, and: Southern Cities*
Motion to Strike raises concerns very similar to those raised by DRA. Applicants have presented-no-new facts.or

evidence not already contained in this record, and. on that basis, weo do not consider their reargument of the facts
to be an explicit "relitigation” of the evidence. Therefors, wo deny both- DRA's Motion: to Strike Applicants”.

Response and- Southern Cities® Motion to Strike Attachment. A to Applicants® Supplemeatal Brief.on SB 52.
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de XKamp-that, if the:Legislature had any model in"mind, it probably-Lies:in: our mcmvdécisions
on the compctmvc dfects o£ various proposals (Adv;sory Opxmon pp /10-1'1 ‘and Fn.: 6)

- |f- RIXT
B T A

Mnst the Eft'ects Be "Substantxal""

In our duty to mta'prct § 854(b) (2), we hnvc bcm confronwd by a qucsnon wh:ch has :
occasioned- significant disagrecment. between the two Attorneys General who. have advised the-:
Commission.. The disagreement is captured most -casily in. the ‘context of the:following:
hypothetical. Suppose that the Commission were presented with a proposed merger which
impacts competition in a variety of markets some of which are large and important,. given the
number of affected ratepayers, while others are relatively small and impact a far smaller number-
of citizens. Supposc further that we were to determine that there are major pro-competitive
consequences in-the larger market but were also to find the presence of': anu-compeuuvc m:pacts :
in the smaller market. Arc we compcllcd to chcct thc mcrga:" e e :

Attomcy Gcnanl Van de Kamp asserts that omission of the word: substanual“ from<
§ 854 was presumably deliberate and indicates that if the anti-competitive effect in one market
is sufficient to be considered "adverse”, the statute precludes approval. ‘We do not understand
Attorney General Van de Kamp to 1ead § 854 as.barring the approval of a merger which has
"insubstantial” or de minimis competitive consequences. - It is noted that the:term. "adversely
affect” is keyed to effects sufﬁcxcntly wczghty to bc charactcnzcd as "harmful" (Advxsory-:
Oplmon, p- 12) . ‘ '

- Attorney Gcna‘al Lungrcn on thc otha' hand argucs thatxf the proh1b1tcd advcrscxmpact ‘
is defined as more than de minimis (sufficiently. weighty-to be characterized: as harmful), butless.
than "substantial,” the.effect of the statute is.to bar. any major acquisitions,.”which. the
Legislature could have, but did not do.” (67 RT 9448:24 - 9449:2.)- He 'suggests-that ‘the
Commission’s only choice, in order to avoid "absurd results,” is to balance the pro-competitive
and anti-competitive effects of a proposed acquisition-on a case-by-case. basis. . This. would
permit the Commission to assess 2 huge pro-competitive effect in ‘one ‘market, in-¢onjunction
with 2 lesser anti-competitive effect in another.market, “and decide, even before: considering. -
mitigation, that on the whole, the merger may: be pro-competitive. Attorney General Lungren
does not regard this as "mixing the markets,” but rather as enabling the Commission~to place. -
the proper weight in terms of public:policy perspectives on. thc dxffcnng compctmve faturcs of L
the proposed acquisition. (RT 9449:3-18.) SN .

While the two Attomneys General take opposing views as to how thc Commission should
gauge whether a proposed merger will result in adverse impacts on competition, they apparently
agree that the Commission is not constrained by the Clayton Act standard, and may disapprove
a transaction whose impacts are harmful, but less than "substantial” under the Clayton Act. We
so find.
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* ... However, the Attorneys General do differ about the methodology the Commission“should
use to make its § 854(b)(2) . determination.. . Attorney: General: Van de-Kamp-advises-that a -

merger causing harmful competitive impacts in one particular market fails the statutory test.
Attorney General Lungren maintains that the Commission is free to assess pro- and anti-
competitive impacts in all markets prior to making-a determination that the acquisition will result
in adverse effects on competition. The methodological approach suggested by Attorney General
Lungren is somewhat less stringent than-that suggested by his predecessor, and would:allow the

Commission morc flexibility to approve a merger whose pro~competitive: elements might -
otherwise be dmrcgardcd under apphcauon of the more. stringent Van de Kamp mcthodology \

We are mindful of the fact that the cvxdcnmry record dcvclOpcd in this. procwdmg was

keyed to the analysis provided by Attomey General Van de Kamp and:that Attorney: General

Lungren’s supplemental ‘argument was presented after the record was: closed. - We. have. not:
allowed any party to- present new- facts responsive to- Attorney: General Lungren’s briefs and -
argument. Nonetheless that does not prevent us from. taking that analysis, along -with the advice

of Attorncy General Van de Kamp, into account as we review the record bcforc us. Thxs 18
what we have donc in the markct-by-maxkct analysis. that follows. ‘ S

- The record dcvclopcd by all parncs has rchcd heavily on the modcls for masunng\
competitive impacts developed under the. Clayton: Act in particular. . Because the parties- have
used these accepted analytical tools and. precedents, they will largely guide our review of the |
proposed merger. However, our review is.not constrained.by these.tools and -precedents. The -
California Legislature has required us to determine whether this merger will adversely affect:-

competition, and has not specified that our determination must rest on a finding that the proposal
violates standards set forth in relevant federal antitrust statutes. ‘We infer from this silence that

the Legislature did not intend to constrain our already existing authority over the SCE/SDG&E-
merger, but'to emphasize our longstanding oblxgauon 10 consxdcx‘ on a casc-by-caso basxs. thc f

compcuuvc impacts of our d:cmons E S

If ncccssary and appropnatc our dccxsxon may also rcly on. thc body of common. law -

whxch predates the recent amendment to-§ 854 (Northern California Power Agency;-and related.

cases, cited supra).  Therefore, we reject the notion implicit in- applicants™ argument,”that recent -
amendments to § 854 have narrowed. the scope of our review of competitive impacts-by limiting
our authority to disapprove an acquisition:to those instances where we are able to-makea finding: -
that it meets the Clayton Act’s "substantial.lessening of competition” test.: Rather, the recent -
amendment complements longstanding common law standards and makes:our decisionmaking

obligation more explicit.

I L R R
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“b. - :Does.the Statute Reach Incipient Injury to Compctition’ e r;-'; : i

The word "affect” in § 854(b)(2) is broad enough to embrace both 1mmcchatc ha.rm and
long-term effects on competition. ‘Thus, even if the mexging firms are not now-in: competition
in a particular market,. if there is evidence showing' that one-is.a potential-competitor of' the
other, the elimination of the potential competitor constitutes an-adverse. effect: on: competition-
within the parameters of § 854(b)(2) (Advisory Opinion, pp. 13-14; Southem Cities” OB, p. 4;.
Vemon OB, p. 127; NCPA OB, pp. 5-6; UCAN' OB, p. 79; Applicants’. OB p.. II-9).
Therefore, the Commission may assess incipicnt injury 1o compctition, pursuant to § 854()(2).

¢. ~ Must an Impenmssnble Ixuury to~ Competmon Constxtute an
Antitrust Vlolntion” ‘

As stated prcvxously, we need not find all rhc clements of a violation of Section 7 of the
Clayton Act before disapproving the merger. The general language of § 854(b)(2) requires us
10 review the competitive effects of the merger, and docs not focus on a violation of the antitrust
laws (Advisory Opinion, p. 14; see also Alabama Power Company v, Nugclear Regulatory
Commission (11 Cir. 1982) 692 F. 2d. 1362, 1368, cited at Fn. 9 of Advisory Opinion,’p. 14;
see also Southern Cities” OB, p. 84; Vernon’s OB, p. 126; and NCPA's OB, p. 5).

As applicants note at OB, p. VI-27, we have used federal prcccdcnts in ‘the put, and do
so in this decision, due to the well-developed body ‘of available federal antitrust authonty B
However, our decisionmaking authority over this merger, and its broad’ public mtcrcst aspects,
is not s0 hrmted that it must be prcmxscd on whcthcr thc acquxsmon vxolatcs fcdcral annn'ust‘f

c. Conccptdal‘.Fﬁmcwork"for( A“alyzm3c°mmﬂtiveErfccts LA

e gn by " P S },v teom e
LT Ryl T

- Comage R
h - b

1° Int!'Oductlon ' T

“In W_Jhuﬂ_&m (1962) 370 US. 294 324 334 thc Courtj"
rccogmzcd both horizontal and vertical aspects of economic combinations. A consolidation"of
two compams pcrformmg similar functions m,r.hc producuon or sale of oomparablc goods or’
services at the same level is charactcnzod as’ "horizontal:" ' Thus a merger. between” two.
manufacturers or two retailers of comparable goods or scrvices would be a’ "horizontal”
ahgnmcnt. By oontrast, economic arrangements bctwecn compamcs whxch conduct. operatxons

- B We observe that California’s mevnght Act conmns no mcrgcr provxsxou nnalogous to Secuon ‘7 of thc
Clayton Act (Advisory Opinion'atp.9). = .. = ¥ ‘ R g
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at different levels: up:-and down the:distribution..chain.. (¢.g.,. wholesale and retail) are
charactcnzod as vcmml "

L e

,

Wc havc concluded that the proposed mergcr mvolvcs both. Although 'E.d;son and

SDG&CE are each vertically integrated, their proposed merger presents vertical issues- related o
the merged entitys ownership of key resources and-the effect of that ownership on competitors:
at retail, including the Resale Cities. In-addition, :the-operations of the: merger partners at-
defined levels such as bulk power prcsont honzomal issues: As notod in thc Adv:sory Opxmon' ’

Each ﬁrm is itself vcrtncally mtegrated Thc mcrger of thc two ﬁrms
operations at a given level (e.g., bulk power production) must be
analyzed horizontally. Additionally; the: acquisition- must be examined-
to determine whether SCE is acquiring any bottleneck resources that can
be used to disadvantage competitors in other markets. (Advisory
Opinion, p. 21.) - L o

' 2 - ‘Deﬁmng the Area of Effcctwc Competmon' The Rclevnnt Product nnd

. GcogmphxcMarkefS l« A P P A ‘"f‘ me el

Market power is the ability to.control the price-or available quantity of a product in the
markct pIacc Tradmonal mcrgcr analysm assumcs that an increased conccntranon of sellers,.

be overcome by mtroducmg other evidence, such as ease of cntry by. new supphcrs into thc,;
market, the analysis of market concentration is the starting point in accepted merger analysxs;,‘

(Gilbert & Cox, Exh. 10,200, p. I-3).

In order to make a determination of market concentration, it is necessary to define the.
"area of effective competition” by defining both the relevant product market and associated”

geographic market(s) affected by the merger (Brown Shoe Co., supra, 370 U.S. p. 324).
Ancillary to this process is the identification of the firms that compete in the purchasc or sale
of each of the products for each of the relevant geographic areas. (DRA’s OB, p. 254)

Applicants presented testimony that if the merging. compamcs do not sell the same products in

the same geographic areas, they are not pre-merger competitors, and conscqucntly the merger
neither changes the structure of competitive markets nor enhances market power (Joskow,

Exh. 22, pp. 12-14). Nonetheless, applicants have recognized that accepted merger analysis also
focuses on whether the merger partners are potential, as well as actual, competitors (Applicants’

OB, p. I1I-9). This is consistent with our determination that our mandate under § 854(b)(2)

includes authority to assess incipient injury to competition,

. The product market is a range of products or services that are relatively interchangeable,

so that pricing decisions by one firm are influenced by the:range- of .alternative suppliers::
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available to the purchaser. ‘The utility industry:is.one of the service industries where courts tend
to- group a "cluster of sexrvices” into. a-single market:(Advisory- Opm.on, p--17).. The.relevant
geographic market for each product market is defined-as the area in w}uch scllcrs compctc and:
to which buyers can practicably turn for supply. . - - - .

Within a relevant product or geographic market there may be scvcral rclcvant
submarkets, which by themselves.constitute product markets:-for antitrust'purposes (Brown Shoe
Co., supra, 370 U.S. p. 325). A relevant submarket is identified by "such practical indicia as
industry or public recognition of the submarket as a-separate economic entity, the product s
peculiar characteristics and uses, unique production facilities, distinct customcrs, dmtmct pnccs,
sensitivity to price changcs, and spec:ahzed vcndors ('Id., p- 325.) SRS

The effect of the proposcd mcrgcr in. nch dcﬁned markct is thcn assmscd by acarmmng-
the market power of cach separate firm and of the merged company. - A:merger which gives the
merging firms the power to control prices or to exclude competition is unlawful ('_U,mm_s_m;m
E. L DuPont De Nemours & Co,, (1961) 351 U.S. 777, 791).

3 Honzontnl Annlyscs

H , a.h dextnonal Market Analysxs Approach

Undcr thc tradmonal market analysxs approach the: market’ powcr rcsultmg from the
mcrgcr of two competitors is usually measured in terms of concentration,. or market. sharcs."
This is a statistical analysis using the Herfindahl-Herschman Index. (HHI), which calculates the
sum of the squares of each firms’ market share. For cxamplc, in a-3-firm market-in.which: the-
respective shares are 50%, 30%, and 20%, the HH is calculated by adding .25 Gi.c., 50%
squared) .plus .09, plus .04, for a total of 37 whxch by convcnnon is muluphcd by 10 000
yxcldmg 3700. - ‘ ‘

USDOY has indicated in'its current vcrsxon (1984) of the Mcrgu‘ Guxdclmcs, ,whxchj
embodics its. policy for reviewing proposed mcrgcrs, that 2 merger resulting in a marxket with .
an HHI exceeding 1800, to which the merger-in question has. contributed at least 50, will.
ordinaxily be challenged: as. unlawful, as- will .a-merger resulting in-a market- with- an. HEI
between 1200 and 1800, to which the merger has contributed at least 100: The approach of the
fifty state Attorneys General is somewhat more rcstncnvc, accepting a merger adding only half -
as large an increment to the HFX in markets experiencing concentration over the preceding
3 years. (Nauona.l Association of Attorneys General, Horizontal Merger Guidelines. (1987).,,
reprinted in 52 Antitrust and Trade ch. ch (BNA) No. 1306 (Spoaal Supp ), cxtod in.
Advisory Opmxon, PP- 18-19 ) - : -
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. - 'While-HHI calculations. may reach.levels:indicating very strong-evidence of a:Section.7:
Clayton:Act violation, even. in. the absence of high HHIS,. other ‘empirical: factors-may support’
a finding-of violation. ..Market share or the level of concentration is:only:important-in:the:
absence of direct evidence of the power to control prices or exclude competition.. /(Advisory:
Opinion, p. 19 )"

b Dnrect vadence o£ Hnrm to Competmon o

Thcrc is a.lso a second approach to thc qucsuon of whcthcr a mcrgct mann-compcunvc.
This is the direct.approach, where the power to exclude competition is proved directly by actual
exclusion, thereby vitiating the need to draw any inference from traditional market share analysis.
(NCPA’s OB, pp. 8-11). Where such direct evidence is presented, it is not necessary to prove
any specific market share (citations omitted) (Advisory Opinion, p. 19).. Several parties argue
that this "direct” approach can be used in this case to examine whether the proposed merger will

M Applicants caution ngain.st over-reliance on concentration ratios, which provide only an analytical starting
point. Applicants assert that it is relatively easy in the electric utility industry to calculate shares of generation or
transmission capacity owned and controlled by suppliers in the relevant geographic markets because such data are
often readily available. But market share values derived mechanically from aggregate figures for the capacity or
utilization of generution und transmission. axxets of utilitiesin a'particular region are likely to be meaningless for
cvaluating the competitive conditions in any of the product or geographic markets where the merging firms compete
(Joskow, Exh. 22, p. 45). Accordmg to applicants, vertically mtcgmed utilities are obhgatod to provide economical
and reliable service to their native load customers resulting in commitments vis-a-vis their generation and
transmission capacity, Consequently, only that portion of generation and transmission capacity excess to the noeds
of native load customers and not alrudy dedicuted to the bulk power market purkuant to long-torm contructs, is
available now (or will be available in the future) to compete to mnke bulk powor mlcs

Applicants‘ also mnintmn that 10 & proper merger cvnluntion ,whcro high market shares or concentration
ratios are calculated, the meaning and significance of those numbers can only be assessed after. s pumber of
structural and behaviorul charucteristics are takon into account. (Applicunts” OB, p, VI-32.) For exumple, one
mught examine the impact of substitution possibilities on high market share or concentration ratios (Applicants’ OB,
p. VI-36). If high concentration ratios fall to low levels after the market hus boen expunded in this fashion, onc
might conclude that the concentration rutios for the nurrower markot were misleading. © Socond, high Jevels of
concentration. will not always indicato an ability to excrcise market power when it-is difficult’ for competitors
cﬁoctivcly to coordinate their own output and pricing behuvior-whore transactions bave charucteristics in addition. -
to price such. as time-of-delivery, volume, delivery point, etc.. . (Joskow, Exh. 22, pp. 54-55.) . “Third, the-
characteristics of buyers in the market affect the ability of sellers to colludc. Purchasers of electricity i bulk power
markets tend to be unusually well informed about the costs that sellers incur to prov:do service. . In most regions
of tho country whero thers aro numorous potential suppliers, the threat of competition is therefore likely to construin
tho oxercise of sellor market power over long-term bulk power supplies (Jonkow, Exh, 22, pp. 57-58) Fumlly.
the effects of pnce regulation can substantially limit the ability of a firm: to restrict output or raise prices. It is
applicants’ position that structural and behavioral characteristics such as those noted above should be assessed and
used to “test” the results of a traditional market analysis approach, so that undue reliance is not placed on
“mochaaical® HHI results,
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maintain ‘or ‘enhance the:merged entity’s. ability: to ‘exexcise monopoly: power,.consistent with
Utah Power & Light (1988) 45. F.E.R.C., {61,288, in which FERC found that UP&L's ability-
10 use its essential transmission  facilities ‘to- obtain ~monopoly: profits ‘through. brokering:.
“demonstrates its market power to extract monopoly profits.” (NCPA's OB, p. 9.) These
parties emphasize that the direct method is-of great advantage in. potentially diminishing reliance
upon complex economic evidence and statistics, such as HHIs. - Since the purpose. of Section 7
is "to nip monopoly in the bud,” (United Siates v, E. L DuPont De Nemours & Co., supra, 351
U.S. pp. 592-93), Congress structured Section 7 to-halt mergers that tend % lessen competition
in their initial stages, long before they have attained the effects that would indicate violation of
the Sherman Act (Brown Shoe Co., supra, 370 U.S. p. 318). Since exercise-of monopoly power
violates the Sherman Act, 2 merger’s illegality can also be established by proof that.there has
been an actual exexcise of monopoly power which would be even further exacerbated by the
merger. Several parties maintain that they have submitted direct proof of the actual use of
monopoly power via actual exercise of price control or exclusion of competitors.

c. Resolutxon e s s f e 7'

The parties have dcvclopcd an cvxdcnuary rccord usmg two tools for pcrformmg thc
necessary market analysis. - The first is concentration: ratios (HHIs) and-the 'second- is direct
evidence. " There is no disputing the premise that use of concentration’ rauos is'a starting rather
than an cndmg point in the analysis. As a neccssary adjunct to the usc ‘of conccntranon ratios,
we will review carefully the direct evidence prcacntcd by all parties on the question of whether
the proposed merger will have impacts that result in any maintenance or enhancement of the
ability to exercise market power. .o : T L

4. Vertncal Analysis

The traditional market analy&s approach discussed abovc addrcsscs only honzonta.l effects
of a proposed merger:. those resulting from consolidation of two firms’ operations at a single
level in the chain of markets from production. to ultimate sale. Where firms.are vertically
integrated and conduct operations at several levels (such as applicants), a merger potentially
presents an independent set of problems of foreclosure of competitors’ access to- suppliers or
customers. These problems are’ assessed not by caqulating market shares, but by realistically
assessing the potential for market manipulation, resulting in dxsadvantagc to compcntors or

consumers (Brown_Shoe Co, supra, 370 U.S. pp."328-31).

Vertical mergers present special problcms when the merging partics control an essential
or "bottleneck” resource which can be used to exclude compctitors or-otherwise gain advantage
in other markets. In the clectric utility industry, the transmission grid has often/been found to-
be a bottleneck resource (.8, Qnﬂaﬂm._!.ﬂmmm (1973) 410 U S 366; -
Utah Power & Light, supra, 45 F.E.R.C.'161,095. ~ - '
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...~ -Applicants-and-other partics disagree on the-question:of :whether the merger willicause::
anti-competitive vertical effects. ~This is a-disagreement. both'faboutf .thc;',mcthodology,_;for*
asscsmng vertical xmpacts and aboutthc 1mpactsthcmsc1vcs. e T et v

Wh:.lc apphmnrs have. ngorously cnucnzod othcx: parucs va'u@l analysxs, thcy havc:;
provided no-independent assessment of the merger’s vertical- impacts. aside from-acknowledging:
generally the existence of two problems raised by vertical mergers between-a downstream buyer
of inputs-and an upstream input supplier (Applicants’ OB, pp. VI-29 to- VI-30).. Furthermore,
applicants’ criticism itsclf is at odds with Brown_Shoe Co., supra, which-indicates that the
assessment of vertical impacts requires an examination of just the sort of historical and economic
factors other parties have reviewed (Brown Shos Co., supra, 370 U.S. pp. 328-329). Thus

5 For example, applicants assert that it is appropriate to take special heed of pro-competitive or efficiency
cobancing effects in assessing the competitive impacts of vertical mergers (Applicants® OB, p. VI-152). Arguing
that most vertical mergers are efficiency enhancing and competitively benign, applicants maintain the key antitrust
concern with vertical mergers is not "foreclosure” but "the possibility that-they- may-cause barriers to entry or
increased concentration in an upﬁtrcam mput market” (Joakow. Exh. 51, p. 48)

To npphcnnrs malym. of vewcal unpnct.s i8 0o d:fferent fromnmlym ot‘ honmnml unpucts exccpt that .
onc looks at the effects of competition at gach horizontal level at which the merging firms. operate. . Thus, at each
borizontal level, one must assess the ¢ffocts on competition through changes in seller conccntranon. cntry bnmcrs.
and other chumtcm.ncx of the market bcmg nnnlyzod (Ioukow Exh Sl P 121)

In contrast, other partics assert that vertical problems are not assessed by calculation-of market shares but
from a realistic assessment of the potential for market manipulation, to the disadvantage of ' competitors or--
consumers:

Since the diminution of the vigor of competition which may stem from a vertical
arrangement results primnrily from u foreclosure of u share of the market
otherwise open W competitors, an 1mpomnt consideration in. determining: .
whether the effect of a vertical arrangement - my be substantially to lessen’
competition, or to tead to create a monopoly™is the size of the- share of the o
mnrkot fowclowd How«:vor th:s fnctor is soldom dewmnnatxvo... 3 \

eeoiD} CASCS ...in which - the foroclosum is. ncithcr o£ monopoly nor dmmm,s-
proportions, the percentage of the market foreclosed by the vertical arrangement
canoot itself be docisive. In such cases, it bocomes Decessary 10 undertake ap. .
examination of various economic. and lnstoncal factors in order to detormine
whether the arrangement under review is of the type Congress sought to
proscribe. (Brown Shoe Co., supra, 370 U S. PP 328-329 )

Applicants criticizo opposing partios” positions ax-a failure to undertake “any reasoned’ market' axulysm. ‘
(Applicants® OB, VI-153.) Apphcxnts state that the opposing parties did ‘not properly: define horizontal: markets,
did not 1dcnufy the buyers and- sellers in those markets, and-did not consider market sharcs, concentration ratios,.
or examine other indicia of competition. Instead, they substitutedjargon. such as “foreclosure, " 'levmgmg. and |

"increasod market power® for a thoughtful analysis (Applicants® OB, p. VI-153). ‘
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applicants have failed to produce:evidence:in-this-arca.-. However, -we~have: reviewed the
evidence submitted by other parties concerning the vertical impacts of this proposed acquisition
as part of our overall § 854(b)(2) assessment, and-have otherwise' weighed this evidence in the
balance.

5; Buyer Versus Seller Market I’ower

As part of the ovemll framcwork for analyzmg eompeutwe effects 1t is xmpomnt to‘ note ‘
the distinction between the differing roles- that 2. firm:may play as. both buyer andseller.. The -
typical focus of an- antitrust analysis is on the combining firms’ ability: to manipulate: selling
price—that is, to raise the price others must pay for the merged company’s products.. The parties
in this proceeding have also focused on: a second aspect: Does the merger give. the resulting -
entity unfair power to-control purchase prices by eliminating competition between:the merging:
firms in the bidding for up-stream resources? This. kind of power is technically.referred toas

monopsony power” or “oligopsony power” as contrasted.to- "monopoly power” or "oligopoly
power,” although the terms “buyer m:u'kct powcr and acller markct power are uscd morc
commonly by the parues S L o RS

D. Thc Proposcd Mcrgcr will Havc Advcrsc Impnct.s on Compctitlon

We w111 revxew the proposed merger s compeunve xmpacts ﬁrst bydeﬂmng the relcvantr-
markets where the merger partners compete. In this instance we define and review five
wholesale transmission markets and four wholesale bulk power markets.

Thereafter, we will analyze the proposal’s horizontal aspects. For each defined market
we will review (i) evidence presented by various parties who performed statistical analyses using
HHIs as a measure of market concentration, as well'as (u) other direct evxdence beanng on each.
market’s structure; history, and probable future. * B B

Finally, we will assess the proposal's vertical aspects, by a review in.cach defined market-
of the merger’s impacts on the merged entity’s competitors at retail, including the Southern
Cities and Vernon: (Resale Cities). We will also.analyze certain 1mpacts related tcrthe vemcal
mr.egrauon of SDG&E thh Echson S unregulated a.fﬁhates. '
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Impnct of thc Proposcd Mcrger on: Tramm!sslon
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Do theMerger Partners Coh:petcin Oﬂ'enng TransmissxonJSemce"

There is a basic difference of opinion between the applicants and other parties as to t.hc
impact of the proposed merger on transmission. As discussed previously, applicants posit that
a crucial step in any competitive merger analysis is to:determine whether two merging entitics
are actual or potential competitors. Applicants maintain that in order to establish whether
transmission service could. be affected by this merger, the Commission. must-determine (1)
whether the transmission facilities in question actually reach common origin or destination points
(thus making it possible for them to be used to- supply competing: transmission services-to bulk
power sellers in the origin area or to buyers in the destination area), and (2) whether
transmission facility owners actually make competing transmission service : available, or -
realistically could be expected to do so, despite their native load requirements- (Pace, Exh. 50, -
p. 50). .Applicants conclude the merger parmers are not .and are unhkcly to bc 31gmﬁcant
compcung supplu:rs of transrmsmon sc:mcc.26 '

Thus, apphmnt.s argue that Edison and SDG&E are not compcntomm any markct o sclI |
transmission service. Having concluded that the two merger partners do not compete, applicants
conclude that the mcrgcr can have no compctmvc 1mpact on any rclcvant transmxss:on markct. ‘

Other parucs dxsagroc with apphmnts conclusxon that thcrc 1S nO compctmon bctwccn
the merger partners (San Diego’s:OB, pp. 195-220), and-with.applicants”: assessment that the
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’_f Apphcmts mamt.un t.hat deson 5 nnd SDG&E 5 SW msmxssxom fncxhnw do- not. prov:do ruhsuc :

alternatives to potential buyers of firm trunsmission service in California or elsewhore. bocause they terminate at .

different points. Applicants conclude that where transmission facilitios do not reach 'a-common destination market,

the facilities are not subsnmmblo und # merger thnt combmeu these facxlmos cannot nuuc seller mnrkot powcr IS8UCE
(Pace,: Exh.Zl PP, 16-18). ' . e S

- Even-in thoso instances whcrc Edmon prowdcs tmnsmxssxon.north of: SONGS.ztmnsmnssxon over SWPI.A-"'
and thxough SONGS is not a significant competitive altornative to-service over one of Edison’s lines from: the:SW..
Due to system constraints in normal operating conditions, only 261 MW can be scheduled by SDG&E porth through
Edison's service territory, and this limited capacity must accommodate SDG&E's California Power Pool (CPP) sales
and its northbound Pacific Intertic entitlements (Gaebe, Exh. 19, p. 23). As a result, aside from limited and
sporadic short-term firm and interruptible capability, applicants assert there is 00 longsterm firm transmission
capubility available for sale to third partics north of SONGS. Also, both SDG&E and Edison use the bulk of their
SW transmussion eatitlements to serve their native load, and lines so committed are not properly viewed as available
in the competitive market (Pace, Exh, 21, pp. 11-12; Joskow, Exh. 22, pp. 46=47).
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mcrgcr w:ll havc no- oompcuuvc mpact on. transmxssxon markcts (DRA S OB <p 250) CAs

L We :qect apphcams argumcnt tha.t thcy doJ not prcscntly «compctc sxgmﬁoantly in-
providing transmission. service, and'that ‘the proposed: merger will not. impact: competition in’
relevant transmission markets. The argument has two bases: (1) the-transmission facilities in
question do not reach common customers -and/or common producers; and-(2) native load::
requirements and technical system limitations constrain the amount of long-term transmission
capacity . available for sale (Pace, Exh. 50, p. 50; Pacc Exh. 21 pp 11-12 16-18* Gacbc
Exh.lQpZBJoskow Exh. 22, pp. 46-47) :

The problcm wuh apphmnts' argumcnt is. that Dr Pacc s ongm/dcsnnanon markct
analysis ignores. the existence of competition between Edison. and SDG&E. in' supplying
interruptible and short-term firm transmission service, including wheeling and the transmission
component of sales of delivered bulk power (San Diego’s OB, pp. 195-220). . The record-
indicates that SDG&E’s aggressive marketing of interruptible and short-term firm transmission
sexvices has included sales as large as 500 MW to PG&E and 200 MW to the Pacific Northwest
(PNW) (Owen, Exh. 20,800, FERC Exhs. 1070, § 45,155). The trend of these sales is upward,
except for 1989, the year following announcement of the merger proposal: (San Diego’s OB,
p. 198).

Applicants® analysis also -overlooks the. significance  of. SDG&E's - control over
transmission capacity to the Southwest (SW) and at the point interconnecting Edison and PG&E
service . territories, as well as its. future ability to provide transmission: services-using these
facilites. DRA, for one, recommends taking a- longer-term view of ‘such’ competitive
potentialities (Noll, Exh. 10,210, p. II-3). . PG&E indicates it is not unusuval:for SDG&E to
broker amounts in excess of 261 MW to PG&E, notwithstanding north- of SONGS- constraints -
(PG&E’s RB, p. 7). Furthermore, San Diego's expert testified that there is no reason to believe
that PG&E’s need for short-term firm transmission service (such as that’ provxdcd by SDG&E
at certain times north from its tcmtory) w111 end. _

Thcrc 15 also evidence that SDG&E s-capacity may in¢rease in-the futurc, thus allowmg
it to bccomc a b:ggcr playu' asa suppha' of short-tcrm ﬁrm and mtzrrupnblc transmxssxon

~

T For example, countering the argument that the 261 MW limit removes SDG&.E ass compctitor for sales
of transmussion- service, PG&E claims that SDG&E has cagaged in brokered - coergy: transactions: to- California in
excess of tho north of SONGS constraints, and. that it is not unusual-for SDGEE to broker-amounts in excess. of
261 MW to PG&E (Gray, Exh. 45,155; PG&E's RB, p. 7). DRA also chastises. applicants for refusiog. to
acknowledge either the significance of SDG&E's oumcrshxp and control of sxgmﬁcnnt transmission capacity to, the
SW (and some capacity to the interconnection point between Edison and PG&E service territories), or SDG&E's
sales of power over these facilities. These factors make SDG&E a potential competitor to Edison in providing
trapsmaission services, such as wheeling, in the future; in overlooking them, applicants overlook the impact that the
proposed merper will have in eliminating SDGAE as an important potential competitor in providing such: services.
(Noll, Exh. 10,210, p. II-3; DRA's RB, pp. 149-151.)

-37- .
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service. : For :example, ‘in 1996 SDG&E's: commitment to wheel: power:between..Comision:”
Federal de Electricidad (CFE) and Edison will expire, potentially freeing up an additional
70 MW of firm capacity, which would also increase opportunitics for nonfirm or short-term firm
transactions. Moreover, if DPV2 and COTP are built, SDG&E will have the option.of acquiring
additional transmission capacity to and-from the SW-and PNW to sexrve these needs: (0wcn,,~
Exh. 20,800, FERC Exh. 710, pp. 156-157; San Diego’s OB, p. 208). L

Applicants’ focus on native load consmints obscures the fact that SDG&E controls.
substantial capacity during many hours of the year, which is excess. to the needs of native load
customers or long-term transmission needs. As San Diego notes, it is irrelevant for purposes
of this competitive analysis that such transmission is not the mainstay or primary: focus of
SDG&E’s utility business (Page, Exh. 58,.pp. 10-11).. Itis only relevant that interruptible and.
short-term- firm. trading/transmission. is a markct in: wluch SDG&E is'an. active: supphcr (San‘
Diego OB, p. 205). \ . L BRI e

Bascd on the above, we conclude that SDG&EJS an: acnvc pamcxpant in thc markct :
supplymg interruptible and short-term firm transmission and its competitive rolc in: that markct i
vis-a-vis Edison is likely to expand in the future, absent the merger. ~ . = - A

.be Defined Product/ Geographnc Markets

Apphcants arguc t:xat transmission- is not a scparatc product markct, and thar thc only S
product- that matters is delivered power, which combines. capacity, energy, and:its delivery:"
(Pace, Exh. 21, pp. 14-29; Joskow, Exh. 22, pp. 27-43).  However r.hxsposmon Iuns ‘counter
to the usual antitrust a.nalysxs of wholcsalc clcctncxty markcts. ' .

’I‘hc weight of the evidence supports 2 ﬁndmg that transnusmon services. are rounncly
offered for sale separately from power (Gilbert & Cox, Exh. 10,200, P- II-6; Taylor, .
Exh. 44,421, pp. 6-7). Treating transmission as a separate product market is consistent with
longstanding court and administrative agency determinations (Qtter Tail Power Co. v. United
States (1973) 410 U.S. 366; Utah Power & Light (1988) 45 F.E.R.C. { 61,095). -Consistent .
with these established authorities, we have examined transmission as a separate product market
that excludes local gcnm-anon (cf. Owcn Exh. 20 800, FERC Exh. 710, pp 119-121)

thlc intervenors. have asscssed -many" dlffcrcnt geographxc transmxssxon ‘markets,
including service area markets and interregional transmission markets, they have all analyzed
transmission between (1) California and the SW and (2) California and the PNW, as two
separate geographic markets, due to the fact that there are very limited connections between the
PNW and SW (Gilbert & Cox, Exh. 10,300, p. II-16). These two markets also have very
different characteristics, which support viewing them separately.  For example, the PNW offers.
different bulk power components, which are not available in the same quantities, at the same

=38 .




A.88-12-035 COM/PME/Xlw/val vl BT BRI ER
time, or at the same cost anywhere else in'the WSCC-bulk power market (Taylor, Exh: 144,400,
p. -105). - These-unique- PNW characteristics - require 'that we view: transmission’between<
(1).California and the PNW. and (2). California and:the SWas 'separate: geographic markets. We~
focus first on concentration ratios and relevant direct evidence of merger-related impactsiin‘these.-
two goographac markcts

Subscqucntly, we review thc cvxdmccpmcnwd vxs-a-v:smmomcr geographxc markets:
two intexregional transmission markets: (transmission between the. PNW.and 'SW; transmission -
to California from the PNW.and SW combined) and-the network transmission.market. « Thus; -
our review mcompasscs five. speaﬁc transmxssxon markcts and thc proposcd mcrgu' sxmpacts‘?-‘
upon thcm. ‘

', - c. Horxzont.al Analysis
| (1) Transmnssnon Between Cahforma and the SW

a) Conccntmtxon Levels in Tmnsmassmn Bctwecn
Cahforma and the SW

Set. forth below are thc HHI mlculanons prcscmcd by three intervenors relative to the
proposed merger's impact on the transmission market-between California and the SW:

HI-II Calculanons For Transrmssxon' Cahfonua/SW v

Ym L Pany L me e - Ctange
T, a o " Mcrgcr Mcrgcr N

1991 -+ .Attorney General- (Exh 30 000 2300, R 2978""““*“‘ .;‘ 6,78'.:_.‘
p. 90, Table 1) -+ SR

1989 - 2000 ... Czty of. Samecgo (E.xh 20,800, 27783015 3464-3737 £635:754

1991w o - Southem Cms (Exh 44 400' o e

U e 1B . N AR

Vi

Applicants’ principal technical criticism leveled against the HHI calculations of
intervenors is that they include committed capacity, thucby providing an unrealistic picture of
the markets under review, San Diego responds that its failure to deduct committed capacity
from total transmission entitlements does not undercut its basic ana.lysxs, due to the fact that the
market sharc proportion of uncommitted capacity ‘would be about the same’ for each ﬁrm in the
market. San Diego’s argument appears to be vindicated; in that Attorncy Gcncra.l s cxpcrt
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Marcus.(in-response. to applicants’. criticism) netted-out the:proportion of physically available::
capacity -used: to- transmit. firm resources,. and-calculated: an: HHI merger-related-change of 678,
well within: the 635-734 range cnlculated by San Dxego s cxpm, who d1d not:makrm&milar ;
adjustment. - . - 72 S

However, the key fact is that all three intervenors (Attomey Gencral, Sa.n Diego,‘ and
Southern Cities) have ' calculated  merger-associated - HHI- changes ‘which greatly>exceed the
threshold cited in the Merger Guidelines as evidence of concern:that a particular acquisition will. .
unlawfully increase. concentration in 2 particular market.: As noted.previously,. the calculated -
merger-related HHI changes are 678 (Attommey General), 635-754° (San: Diego), -and 434 .
(Southern Cities), based on post-merger HHIs of 2978, 3464-3737, and 3476, respectively.
Under the Merger Guidelines, a merger resulting in a market with an HHI exceeding 1800, to
which the merger has contributed at least 50, will ordinarily be challenged as unlawful. Thus,
it is appropriate to review other direct evidence of the merged entity’s ability to control the
market for transmission between California and the 'SW, to-ascertain whether this evidence
supports the unfavorable indications demonstrated by intervenors” HHI calculations.

(b) Dxrect Evndeece of ‘tiae Power to Control Prxces or
Exclude Competition in Transm:ssmn Between
- California and the:SW - : SRR

The evidence presented primarily goes to'the probable future of the transmission market
between California and the SW. The evidence supports. a. finding that SDG&E has acted as
"middleman” or "broker” in this transmission market, and that it has actually served a significant
and growing role, which applicants® “average per megawatt hour over an entire year” analysis
or similar MWh measurements do not duly recogmzc Such measures minimize the significance
of SDG&E’s transactions, and we believe it is more valuable, for. PUrposes.. of .analyzing ..
SDG&E’s significance, to view the issue from the perspective of the purchascrs in this market.
(Attorney General’s OB, p. 140; Applicant’s RB, p. VI-8, Fn. 5.7 .

*‘Several intervenors have pomtcd to SDG&E’s active present rolc (soc’ genm]ly,
intervenor citations to Mays, Exh. 30,002), and to its likely future active involvement in this
market. For example, they note that the 1996 termination of Edison’s-CFE contract will free
70 MW of SDG&E’s firm transmission capacity for other uses in this transmission market
(Southern Cities” OB, p. 107).

' :’ For exmple,SDG&Ehas sctvod 12% o£M-S-R‘s enm 1989 mqmrements in tlns m:ddloman capwty,,
A fact M-S-R consxdued u:upomnt cnough to lnghhghtxn xts testmony (I-In:vcgoNExh 53.526,»p.,,10 Attomoy .
Genenal’s OB, p. 140). - .
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-Therefore, we .conclude that the direct evidence*presented: byjmtcrvenors*mconsxstcnt
wzth thc tmfavorablc compcuuvc mfcrcnc& to bc drawn.from thc I-I!-n caleulations.” "~

\ l" I'QHAIN » IRl - e e
i 7 S .

I (ﬁ) | Transmxssnon Between Califomm and thePNW

a) - Concentration Levels-in Transmxssion Between
' Cahfomia nndthePNW Cee

Sct forth below are. thc HHI calculanonsr prescnwd by two mtcx:venors relauvc to thc-
proposcd mm:gu' s :mpact on the. t:ansmxssxon markct: bctwcm Cahfomza and the: PNW :

TA.BLE II
Cahforma/PNW

Year . . Party e ,-..-..Prc-.Mcrgu . Post- . .. Change

1989-2000 Cxty ofSanchgo IR 2034'-2415=~ «207-'252-:‘>Jr_?-:'r“
. (Exh 20,800, Sch. 1.4) s e L T LT

1991 Southem Cities 001 :3'29'0"'"' g
: (E‘xh' 44400 P, 1.15) - e e e e ,:l" S

white -..-‘ Vo

The conccntrauon ratios calculatcd by San Dxcgo and Southcm Cmcs rcsult in mcrgcr-
related increases in the HHI ranging from 199 (Southem Cities’ Taylor) to 207-252 (San Diego’s
Owen). These figures are indicative of increased concentration in.the market for transmission
between the PNW and California, and exceed the threshold specified in the Merger Guidelines.
Therefore, we analyze other direct evidence bearing on the structure, history, and probable
future of this transmission market, in order to- ascertain ‘whether these statistical results are
¢redible.

b) . Direct vadence of the Power to Control Pnces or -
Exclude Competition in Tmnsmxssnon Between
California and the PNW

We have previously rejected applicants’ arguments that the merger partners do not
compete in the short-term firm and interruptible transmission market, and need not address them
again here. However, we now explicitly extend our review to assess direct evidence of the
nature of the competition between the merger partners in the California/PNW short-term firm
and interruptible transmission market.

As iIn the case of the California/SW transmission market, we reject the use of a
MWh/hour benchmark for assessing the significance of SDG&E’s activities as "middleman” in
the California/PNW transmission market. As stated in previous sections of this decision,
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SDG&E has ‘made significant sales. to- PG&E notwithstanding the northcof ' SONGS:constraints..
Southern Cities notes: that if SDG&E had been:permitted-to'make these:sales to.Southern Cities
(assuming no dehvm-y point resmcuons). m volume of sales to thc Rcsale Cities would have

increased tenfold. -

Southern. Cities have also noted the beneficial: price restraining impacts of SDG&E’s
competitive presence. They cite the example of the: Anaheim/Riverside replacement capacity
experience, where SDG&E offered the cities a price significantly lower than the price Edison
would be eatitled: to: collect under the Integrated Operation Agreement: JOA), followed by
Edison’s offer of a price competitive with-the lower figure.. Applicants bave provided-no-
credible counter-evidence proving that Edison was prevented from charging these cities a2 $1.57
per kW/day ceiling price by anythmg othcr t.h:m SDG&E's more competitive alternative
(Southern Cities” RB, p. 78).

"The merger will result in the loss of SDG&E as a competitive alternative whose influence
is growing. It will also end SDG&E's. participation as-an. effective counterweight.to. Edison’s
participation in the transmission study groups that are critical to determining transmission:line
ratings, as discussed in more detail in the analysis of vertical impacts, infra. (Mays RT 5066-
76; Attomcy General OB p. 142.) -

~
e

Therefore, we conclude that the direet evidence prcs'cmcd‘ by intervenors is consistent

wnh _the unfavox_'able _epmpetitiyc infe_rcr_xees_ toVbe anwn__frgmmthe‘ HHI _ealcplqtiqx;s, e

(3) Intcrrcglonnl Tmnsmlssion Markcts

a) Concentration Levels in Other Defined Interregnonal
‘Transmission Markets -

Set forth below are the market concentration calculations performed by intervenors and
DRA in'connection with the mtcrrcgonal market det‘mcd as "Transmission to California from

the PNW and SW Combined."”
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‘ - . TABLE I- . : e e e e
CombmedNW & SW to Cahforma or S. Cal:forma SR

- - .. Mexge Merger ’

1989 - 2000  City of San Diego. - +'2052-2282 24952792 "' &
(Exh. 20,800, Sb
19'91 . Southem Cities _2905]‘]” 3300
" Gl mrkctvoww e e
1985, 1986_ 'DRA (Alicrmative) 72‘1;‘1’038',,’_“1 910-1252 . ‘173-214. . .
1987 (Exh. 10,201, pp. 15 T LT e
to I-7) ‘

The concentration ratios calculatcd by San Dxcgo. Southcm Cmcs. and DRA for the..
"combined PNW and SW into Califomia transmission market” md;catc mcrgcr-rclatod increases.:
in the HHI ranging from 395 (Southern Cities) to 1180 (DRA). DRA's alternative calculations,
adjusted to reflect elimination of barxiers to transactions between SW and PNW, reveal much
smaller increases (173 - 214) than thosc DRA calculated carlier, but those increases still exceed
the threshold of concern identified in the Merger Guidelines. The calculations presented by San
Diego for "transmission between the PNW and SW" are also within the range noted above (BEI
increase: 540). All of these results, which are consistent with those derived in connection with
two previously examnined (and closely related) interregional transmission markets (" Transmission
Between California and the SW* and "Transmission Between California and. the PNW*™ ) are
evidence that the merger will increase concentration in these markets. .

Therefore, we analyze other direct evidence bcai-iﬁg on the structure, hmtory, and
probable future of these other transmission markets, in order to-test thc credxbmty of these

b) : Dnmct vadcnce of the Power to. Control Pncts or
Exclude Competition in Other Deﬁned Interregxonal 5
Transmission Markets . ,

The direct evidence of barriers-to entry, presented by Southern.Cities” expert Dr. Taylor
as an adjunct to his BHI calculations, discloses. that additional planned transmission. projects are.
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t00 speculative or 100 far in the future to diminish. the' merged company’s market share in import
transmission markets, or to meet the -Merger’ Guidelines' ‘two-year ‘¢ase of entry standard.
(Taylor, Exh. 44,400, pp. 118-121; 131, 135) If entry into a2 market is so casy that existing
competitors could not succeed in raising prices for any significant pmod of time, USDOJ is
unlikely to challenge mergers in that market. The more difficult entry into the market is, the
more likely USDOY is to challenge the merger. A two-yw time. pcnod 1s gcncrally used
(Taylor, Exh. 44,405, pp. 27-28; Merger Gmdchncs, $ 3.3)

Furthermore, dxsappcmancc of SDG&E as a scparatc cnuty may increase the merged
company’s market share in transmission between California and the PNW, The tcsumony of
applicants’ witness Hertel also underscores the merged company's control of the few remaining
transmission corridors available for construction of high voltage transmission paths into-Southern
California. This evidence, discussed in more detail in our review of vertical impacts, infra,
shows the merged utility’s present and future control of transmission in the markets under
review. Furthermore, this evidence is probative in the analysxs of all four import transmission
markets we have assessed, not just the two cons:dcrcd in - our analysis of *Other' Defined
Interregional Transmission Markets."”

Based upon loss of SDG&E as a competitive alternative to Edison in the markets for (1)

transmission to California from the PNW and SW combined, and (2) transmission between the
PNW and SW, and the evidence of substantial existing barriers to entry, we ‘conclude that the’

direct cvxdcncc 1$ consmtcnt with thc unfavomblc results of the market sharc ana.lyscs

(4) The thwork Tmmnmsnon Mnrket o

San D:cgo has defined a market called "transmission across Edison's tcmtory SDG&E "
currently has transmission rights across Edison’s territory-in'connection with its'Pacific Intertie

entitlements and its CPP participation. In the absence of 2 merger, these cnntlcmcnts might
constrain the exercise of market power over transmission across' the Edison territory (Owen,’
Exh. 20,800, p. 176 FERC Exh. 710)

Southem Cities” Dr. Taylor has also dcﬁncd a network transmission ‘market, or service
area network transmission market, consisting of Edison’s and SDG&E's combined ‘service area”

network transmission facilities (Taylor, Exh. 44,400, pp. 87-88). Dr. Taylor testified that the
merged company would have the power in this market to foreclose Resale Cities from
purchasmg bulk power from any seller other than itself. It would have the ability to deay
service area transmission altogether or to discriminate against Resale Cities and charge them
higher prices than it charges other utilities with whom it does not compete at retail.

No concentration ratios havc been “caleulated for the dcﬁncd nctwork‘ u'ansmxsszon

markets. ‘However, even applicants’ expert acknowledged that the service’ areatransmission

-
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network constitutes-a natural: monopoly Goskow; Exh: 716,: FERC TR 7512-7513, FERC TR
7212, 7274), and as a practical matter, barriers to entry in-the service area transmission market
are msurmountable (Taylor, Exh. 44 400 Pp- 88-89) e

Wc chect apphamts’ argumcnt that t.hc proposed mcrgcr downot altcr thc structurc of
Edmon s scrv:cc arca transunssxon nctworlc.

Notmthsmndmg thc hxstonml fxgum for thc post-1987 snlcx by SDG&E to Anahcxm and
Riverside, the reasons why post-1987 sales were not higher have not been addressed by the
parties. In the absence of evidence on'this point, we decline to make the inference ‘applicants
suggest, because to do so would be flatly inconsistent with other evidence of record indicating-
that the Resale Cities wish to greatly expand: their purchases from SDG&E. The Resale Cities-
believe they would increase such purchases, absent present delivery point restrictions, because
they could effectively compete with other prospective purchasers, such as PG&E, in view of the
limits on SDG&E's mark-up on its CPP sales to PG&E (Southem Cities” RB, p. 79, fn. 26).

Therefore, we conclude that'the proposcd mcrgcr, which- will result in the elimination
of Anaheim and Riverside's independent firm transmission path to- SDG&E, will prevent Resale
Cities from developing a more extensive buyer/seller rclanon:.hxp wnh SDG&E thcrcforc 1t wxll
have advcrsc compcutwc 1mpacts on thcsc cities. - ¢

d. -Vertical Annlysis" SR

e (1) Tmnsmxssnon Accws Isues

Lo ee e

Analyms of thc transmission access ' policies of the mcxgcr partncrs, most parucularly
Edison, is crucial to asswsmg the vertical impacts of the proposed acquisition. ~Analyzing these
policies is one'way of asscssmg the merger”s impact on-buyers and’sellers' who will compete
with the merged entity in the relevant transmission markets. The evidence presented by the
parties in this proceeding spans past, present, and future events. Rcwcwmg ‘the “relevant”
transmission access policies from these pcrspccuvcs in umc allows us to asccrtam whcthm' thcy
shed- hght on thc proposcd mcrgcr s 1mpacrs ‘

e e Y

# In this regard, applicants deny that elimination of Anaheim's and Riverside's firm transmission path to

SDG&E at SONGS is an adverse impact of the merger. .They assert that SDG&E has sold only de minimis-amounts
of tm:sxm.ssxon service to Anaheim at SONGS since 1987, Thus, applicants unphcxtly disparage the claim that the
Resale Cities are adversely affocted by the lack of dehvcrypomtswthm Edison’s service teritory, becauso tho only
two cities who 'do bave an available firm transmission. path<to SDG&E have not used-it- heavily since 1987..
(Applicants”™ RB, p. VI-38 to VI-39).
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a) . -Do-Historical Events Shcd Lizht on the Proposcd Merger’s‘

- Imapacts?: . . oo LeLan men DRV ,....u

The disputes between Edison and the Resale Ciﬁc% érc léné~stﬁxiding ixi nature, Our task.

is not to decide, as characterized by partics, whether Edison.is-a. "recidivist antitrust. violator”
or whether the Resale Cities are "greedy opportunists” in their attempts, to- minimize costs to
their electri¢ utility customers. Such debates can &sﬂy distract us from asscssmg the proposcd

mexger’s impacts. -

Thc csscnnal Qucsuon is whcthcr hzstonml dlsputcs bctwoandxson and thc Rcsalc Cmcs

can tell us anything about the vertical impacts. of this merger.. The then Attorney. General and

other intervenors argue that the historical track record is relevant. because. Edison, will be. the

surviving firm if the merger is approved, and it can be expected to continue its past transmission.

access practices as the stronger merged company. (Attomcy General’s RB,. p 70).1 If this is

correct, it would be unwise to.ignore such evidence.

However, applicants argue that this. Commission: 1s limited to-a prospective -analysis

v (2d Cir. 645 F. 2d 1195, 1210, cert. denied. (1982).455-U.S. 1016).,
(Applicants® RB, pp. VI-31 to- VI-32). According to SCM Corp., "Section. 7 principally was.

dcsxgncd to curtail the anti-competitive consequences: of corporate. acquisitions..in- theix

‘incipiency.” Brown Shoe Co. v, United States, 370 U.S. 294, 317, 82 S.Ct. 1502, 1519, 8
L.Ed. 2d. 510 (1962). Thus, the analysis ordinarily employed in determining the lawfulness of

a corporate acquisition under § 7 is prospective in nature.” (Id. p. 1210.)

We find nothing in SCM Corp, however, that. would- preclude the exercise of our
discretion under § 854(b)(2) to assess any and all evidence, including historical evidence,
relevant to the post-merger. transmission markets. All the SCM Corp, opinion states is that the
analysis ordinagly employed is prospective; it does not: specify a hard and- fast rule in. that

regard. Furthermore, SCM_Corp.’s languagc is keyed to-a § 7 Clayton Act analysu;, and we-

have determined previously that our xeview of the proposed merger under § 854(b)(2) may be

guided by the authorities underlying a § 7 Clayton. Act analysis,. but is. not so- restricted.. In.
conclusion, we excrcise our discretion to review the competitive impacts of the proposed merger,
and we are not restricted by SCM_Corp, to a prospective analysis. Thus,- we. may. consider -
historical events, as they shed light on the likely post-merger environment, including

transmission access policies.

b) The Vernon Judgment

Closcly related to these issues is apphmts Mouon for Ofﬁcxal Notice of Ccrtam Docu- |
ments, including the "Judgment and Findings of Fact and. Conclusions .of: Law: in-Support of -
Order Granting Edison’s Motion for Summary Judgment on- lenpff’s Foreclosurq_Clmm - in-
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1 .California. Edison_Cq... Case No.: CV. 83-8137:MRD, bcforc the
United States: DlStﬂCt Court, Central D:stnct of Cahforma (the:"Vermon - Judgment™). ion

On October 2, 1990, Vemnon filed a formal answer to applicants” motion, stating there
is no dispute that the Vermnon Judgment is. a xuling-citable by the parties in this docket, but as
Vernon argued in its brief, the judgment has no probative value in determining the issues before
this Commission. Vernon has moved for reconsideration of the District Court Judge’s rulings,
largely on the basis of materials developed in this docket which were not before the District
Court Judge when she made her decision (Vernon Answer, p. 2). For. these reasons, Vernon
does not object to the Commission taking official notice of the Vernon Judgment just-as it may:
examine any citable District Court or agency order. However, Vernon argues: the Vernon
Judgment is cnutlcd 10 no weight on the merits. of thc issues bcforc tlus Commxssxon L

Apphc:mts’ ‘motion for ofﬁcxal notice of the Va'non J udgmcm: is. grantcd. Howcvcr, thc
weight to which. the Vernon J udgmcnt is. entitled in this. docket is a- matter within: the
Commission’s discretion. Vernon is correct. that the record. dcvclopcd in this proceeding is.the-
one upon which this Commission will rely in deciding the facts atissue. Even applicants confine:
their characterization of the similarity between the record developed here and the record of the!
District Court to the following description: "After hearing most of the same ¢omplaints about
Edison’s past conduct that Vemnon raised in this proceeding, the Court granted: summary
judgment in favor of Edison on all of Vernon's damage claims in the action, ***" (Applicants’
RB, p. VI-34) (emphasis added). This underscores the point made by Vemon, that ' we must
carefully confine our review to the evidence developed here, because the nature and extent of
the two records differ, and the issues and partics bcforc tlus Comnussxon arc not 1dcntxcal to
those in Casc No._ CV 83-8137 MRD.” : D

¥ Applicants ﬁlod thm monon on Scptombor 24 1990 mmnr thnt vadenco Codo § 452(d) provndcu that
Judicial notice may be taken of the "[rJecords of (1) any Court of this State or (2) uny Court of Record of the United
States or of any State of the United States.” 'Applicants argue the Commission may take official Botice of the
Vernon Judgment because it is part of the record of the United States District Court for the Ceatral’ District-of
California in Case CV 83-8137 MRP, and is relevant to antitrust concerns at issue io this proceeding, arising from
Vemon's access to Edison’s transmission lines and non-Edison sources of power. Applicants’ request for official
notice is keyed to the arguments made in their Reply Brief, pp. VI-34 to VI-36 and VI-79, (Motxon. p S )

N Applicants formally replied to Vernon, citing arguments made in their reply brief at VI-34 to VI-36
Furthermore, applicants argue that- Vernon's suggestion -that ity motion ‘for- roconsideration- of-the Judgmcn:
dummshcs the force of thc Vemon' Judgmenl is wnong as ‘a‘moatter of law (Fod Rule Cnv Proc 60(b)) '

% For mplc. Eduson cites the Vernon Judgment for the propositiop. "[t]hat Ed:son 5 pmcuco of placmg its’
customers® neods ahead of the noods of others—~including the Resale Cities—is pot anticompetitive *++.* (Applicants™
RB, p. VI-34.) Of course the issue is not whether Edinon’s asacrted practico of placing its customers® noods ahead
of the Resale Citics® needs is anti-competitive. The issue is whetber Edison has avoided making existing-amounts

of transmission capacity in_c¢xcess of pative load poeds available to compctmg buyers nnd scllcrs on a pro-
g . * (continued...)
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- Applicants have:not asserted. the.District Court: findings: have res judicatareffect in. this>
docket. Since there is no identity of parties and issues,. any-such.assertion-would:fail in-any:
event.

) H:stoncnlExnmplec :

- Wc now review the hxstonml cxamplcs addrcsscd by thc partm."‘3

Fu-st. the cvidence of Edison’ sabusc of Intcmpnble'rranmssxon Scmcc (ITS) curt:ul .
ment, provided by Edison’s former Energy Control Center Senior.Operations. Supervisor
McCann, is not rebutted ‘effectively by applicants. - Applicants’. argument, that Resale Cities:
benefit as Edison customers whenever Edison curtails in order to.take cost-effective: firm or .
economy energy, misses the point. Even if true, this justification ignores the economic harm
to Resale Cities, as retail competitors of ‘Edison, caused by the abuse of ‘ITS. curtailment
procedures (McCann, Exh. 44,100, pp. 24-30). It is precisely this type of competitive harm, -
rooted in the competition between Edison and the Resale Cities to obtain least cost resources to:
meet their retail customers’ nccds, which. must bc asscsscd in thc review of thxs mcrgct svcmcal ‘
impacts. ) . .

In the "Rivcrsidc Energy Issuc."" Edison allowcd‘ occurrence of a;~.situatiom which.

precluded effectively Riverside’s sales of excess energy to Azusa, Banning, and Colton, merely ‘
because.the excess imports could not be accommodated under applicable Edison rate schedules:
(Kendall, Exh.-54, p. 36). Since no contractual arrangements. existed to. deal with. this excess.
capacity, Edison in effect took the energy for free (Greenwalt, Exh. 44,200, pp. 18-19). Yet,
partics who were in equal bargaining positions would have quickly resolved: this contractual
impediment so that Riverside could be paid for the energy it brought into the system which
unquestionably benefitted the entire system to some cxtcnt (chon s RB P- 21) o

In connection with the rcfus.al to prowdc SDG&E with' additional dchvcry pomts we.
mcprcss 10 Judgmcnt as to whether Edison’s actions were Jusuﬁcd by systcm constram.s, but

oo:npenuve basis.

‘_ Edmon also -Argues. in. it Reply Bnef (p. VI-35) thnu.bo Dnstnct. Court found thu it hn provnded -Vernon-,
with significant traasnission service...for outside resources, and as a result...[m]ost of Vernon's-power noeds.aro-
being met by outside resources *wheeled” to Vervon by Edison.” (Findings of Fact, PP 27-28). The record

developed in A.88-12.035 may or may not support such a finding,, but this Commission-is not pmcludod from
mdcpcndcndymewmg the evidence before it-to reach its own determipation on this issue. - .. . .

» 'nmc mmomcomplcwly dcscnbed mthc.Proposod Docmon. pp. 713-725. _4 f ,' “_’;';, . L
M Seq the Pmpoud Docmon (pp 7157 17).
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note that this refusal has:effectively- constrained SDG&E from ! cnga,gmg A wholcsalmpower'
transactions with the municipal utilities (Russell, Exh. 40,000, p. 7).~ .- =

In connection with claimed line-loading problems which arguably prevented Nevada
Power from selling power to Vermon (Attorney General’s Opinion, p. 30), the effect of Edison’s
actions was to shift a portion of the loop flow burdcn to N'PC while aJso precludmg chon s
purchase fmm NPC- .

, Ed:son stefusal to pcrmxt Anahmm to mtcgratc Cholla asa mpacxtyrcsourca for appro:n- :
mately five years was disadvantageous. to Anaheim, although the wzthdrawa.l of the APS offa‘ )
mooted this dispute (Advisory Opuuon, p. 30;. PD pp. 720-721) A _

In connection with Edison’s rcfusal to schcdulc nonﬁrm transnﬁssion more-than an hour
in advance, it appears that Edison has the ability to supply nonfirm: transmission: to. the Resale
Cities on a prescheduled basis and that there is no operational impediment in -issue. 'Edison
would retain the ability to interrupt prescheduled ITS to the same extent and on the same terms
as interruptible transmission provided on an hour-by-hour basis. The problem is:a refusal to
provide for prescheduling by contract or otherwise. Without the ability to- prcschcdulc, the
Resale Cities cannot compctc meaningfully with EdlSOn for nonﬁrm purchascs :

Edmon srdusal to rcspond ‘between 1985 and 1989 ‘to AEPCO'&requcst that deson
provide AEPCO with transmission service cxcccdmg 10 MW to its: customcr, thc Anza Eloctnco
Cooperative, is uncontroverted. . ‘ T

The real question is whether Edison has mcrcly playcd "hard ball" with the Rcsalc Cities
in the interests of its.native load customers, or whether at times.it has crossed this line and has
used- its transmission ‘dominance to undercut the cities’  efforts: to lower: costs: to- their ‘retail -
customers. Based on the historical evidence, it is reasonable to conclude.the latter.. In sum, -
these historical examples demonstrate that Edison has used its strategic control over transmission
to the competitive disadvantage of other utilities, who are buyers and sellers. in. the relevant
interregional transmission markets and in the network transmission market. The then Attorney
General is correct that it is reasonable to infer that the merged utility, dominated by Edison, will
contmuc Edison’s past transmission aceess. pohacs, unlcss cffocnvc mmganon measures- are

d) . Southern Cmes’ Equxtable Argument
’Ihcrc 1S one addmonal lustoncal issue to bc addrcssed T)us is‘an. equxtablc argumcnt"-

raised by Southern Cities, who have shouldered a proportionate share of- the Pacific. Intertie -
costs, as well as the costs of Edison’s transmission facilities in general, through their wholesale

and fully-allocated transmission rates (Taylor, Exh. 44,400, pp. 102-103). Applicants have not
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disputed- the fact-that Southern -Cities |have .borme:a: propomonau: sharc of—thcsc wm Thc
evidence on this historical point is.uncontroverted.: - | :

: ) Dos.the Present Shed Light on Merger Impacts’ R

Pn'st we examine the Rcsale Cmes present sxtuauon Apphamt:»’ asseruon thar rhc
Resale Cities have the "best of both worlds” due to their unique part-customer/part-fellow utility
relationship with Edison, is disputed by the Resale Cities: Applicants have asserted that Resale
Cites met 87% of total peak load with non-Edison- resources using firm. transmission:
entitlements (based on a combination of in-state and out-of-state). ‘Resale Cities note correctly
this "87% of peak load” figure is misleading because Edison provides the Resale Cities’ import
transmission equal to only about 12% of their peak load, and only a small percentage of total
import transmission from the PNW and the SW, despite the fact that Rcsalc Cmcs hclped to-
build the Pacn:ﬁc Intertic.

Furthcrmorc, while it appears: thc Ncw Busmcss Rclatxonshxp; (NBR) cmbodxed in thc -
1990 IOAs.(Kendall Exh. 54, pp. 20-21) is an improvement over the previous situation, it .still -

falls short in some crucial areas. For example, the JOAs provide Resale Citics no assurance that-
Edison will provide the service area transmission or import transmission required to effect
integration. The 1990 IOAs will not prevent Edison from overcharging for replacement capacity
(Southern Cities” OB, p. 152). We conclude from the above that the 1990 TOAs are not a

panacea for past problems, and that some fundamental transmission access: problems. between’ -

Edison and Raalc Cities remain unrcsolvcd

A sccond issuc bmnng upon prcscnt cxrcumsranccs 1S thc alrcady hnvily conccntratcd' '

state of transmission markets, as noted by DRA and the then Attorney General. - The latter’s:
expent testified that the majority of available capacity from the SW during 1993. to 2000 is
controlled by Edison. He asserts that this control, combined 'with Edison’s transmission-access.
policies, has effectively forced other utilities to attempt to build new transmission: lines:not

otherwise needed. The testimony that Edison engineered the LADWP swap to remove LADWP: .

2s a participant in the Mead-Adelanto project, in order to prevent or hamper construction of that
line Mays, RT $126-30), is undisputed. This is also disturbing because Mcad-Adelanto.is one.
of the planned lines upon which Edison relies in countering adverse testimony concerning its
transmission access policies.

Another vertical impact of the merger is PG&E’s loss of certain advantageous SW energy
transactions. PG&E asserts that under § 854 (¢)(2), the Commission must review and consider

adverse unpacts on:all California ratepayers,. not Just the merger partner’ sratcpaymr and that

the Joss in- qucsuon would have advcrsc economic: 1mpacts on. PG&E ratcpayu.'s.

e a a
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.. . We agree with. PG&E'’s: Jegal; axgument... . The- statute refers, to- the: maintenance or.-
unprovcmcnt of "the quality of service to-public; utility:; ratepayers insthe state.” .. Therefore, tho{
literal terms of the statute require us to take an expansive view, and consider the proposed
merger’s mpacts on. Cahforma ratcpaycrs asa whole, as; we assess- thc ovcralL pubhc mtcrcsr

Movmgfrom that dctm'mnanon 0 thc pracucal issues. bcforc us, itds und:sputcd in. thxs;;
record that the mexger will impact adversely: transactions between PG&E and SW.energy suppli-
ers. Using its essentially independent path from the SW to-PG&E under. the-provisions of the -
CPP, SDG&E has brokered power across Edison’s system to PG&E in offpeak hours at a
contractually fixed 2-mill markup. This competitive alternative will be-Jost due to-the merger.
The loss is-not confined to offpcak hours, since sales have also-occured-in shoulder hours.and
some onpeak hours. The weight of the. evidence -supports. a. ﬁndmg that:SDG&E has afforded::
unique opportunities to PG&E, which: will bc lost 1f the: mcrgcr is approved to: thc economxc
dcmmcntofPG&E’sratcpaym.” R S B

- Anothcr prcscnr vertical nnpact 18 thc loss of SDG&E's pamcxpauon uutmsmzssxon :
study groups. Itis undisputed that SDG&E represents a significant counterweight to Edison’s-
dominance of these planning groups,. and that the groups themselves play-a crucial role in ratmg
the capacity of existing and new transmission lines. - Such ratings axe fundamental:to: assessing--
available transmission capacity, and are thus a key underpinning of statewide transmission-access -
policies. With the merger, SDG&E will be eliminated from these transmission planning groups,
leaving the merged utility in a totally dominant situation. The record shows this may have
adverse impacts for the future competitive development of the transmission markets under review
(Mays, RT 5074).

I T
-

<f) : Docs the Future Shed Lxght on Merger lmpacts"

AV RO Ll

The then Attomcy Gcncral notcs that thcrc docs not cxxst today 2 complctc long-tcrm
transmission path between SDG&E and any of the utilities Edison encircles, and that applicants
are correct that this represents a substantial defense. However, this defense ignores the realities
of the current market and the potential for a more open market in the future. It would be
erroneous to assess the merger’s impacts under § 854(b)(2) solely on the basis of the existing
configuration of the relevant transmission grids.- Such-an-assessment would. be inconsistent with -
the, determination we_have made throughout this decision concerning SDG&E’s. potential .
competitive significance. - We recognize that.the transmission, system: is dynamic, -and the:

ety Ce
el oy
i . -

35 "While applicants have proposed some mitigation measurcs, their effoctiveness i‘s';in;ais‘puze’;,; B
s el st v 0 e W e e e Sl e el ea b LT e ;
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potential:for ‘expansion’ cannot be disregarded. - To. the- extent: the-merger forecloses such

possibmncs, it willdmpau' compctmon by conmmmg the compctmvo rolw of othcr uuhues. ”

..JL.(- \' B I~

’I‘hcsc transmission- markcts should bc cxammed as 1f no unpropcr conu-acmal hmzratxons
were in place. Vernon is correct that such limitations should not be used as a. shield by:the -
merged utility to resist the imposition of pro-competitive transmission access policies or
conditions. - Indeed, applicants acknowledge the need for such pro-competitive’ policies in their
affirmative showing, via- undertakings in their - transmission: service -commitments- and m
connection with construction of Incrcmcma.l Fac:llty Addmons (IFAs) -

’ R SOt

Fmally, as we look to: thc futurc, it is appaxcnt that new transmxssxon lmcs currcntly
under study will not remove existing -constraints. - Many -of these lines will not'be constructed -
in sufficient ime (1992) to meet the ease of entry.criteria set forth in-the Merger Guidelines,
Edison is making no-effort to construct: DPV2 prior to- 1997, and. several other lines-axe either:
on hold or in the study phase (Mead-Phoenix, Mead-Adelanto, and Utah-Nevada).. In the case:
of the latter lines, LADWP’s role is crucial to the participation of the Resale Cities and
LADWP"s absence may adversely affect the viability of these projects from. the Resale: Cities
perspective. Even-assuming the COTP project is completed on schedule, the evidence indicates
it may not be a good substitute for the Pacific Intertic with its depreciated original cost, and

transmission dependent utilities-argue they will not benefit from the COTP: project unless access

from Tesla to-Edison’s network is specifically ensured (Koehn, Exh. 40,300, p. 56).

2 - In Summary' P A TS P AR
TR

Our review of the record developed on past, present, and future events bearing upon the |

vertical impacts of the proposed merger indicates that the proposed merger will adversely impact
competition between the merged utility-and the Resale Citiesin the defined transmission markets,
and will have adverse impacts on PG&E’s Ca.lifomia ratcpaycrs as well. |

: ‘i, (2) Essentml Faahty- Docu-me B R F R TR «ﬁ, ) BRI

Thc cssmnal facxhty doctnnc, or. "bott.lcnoclcpnncxplc, statcs that whcrc faahncscannot

practicably be duplicated by would-be competitors, those in possession.of them:must allow them-
to be shared on fair terms (See, L. A, Sullivan, Antitrust 131 (1977)). - Foreclosure of a-scarce
resource is anillegal restraint of trade, a-principle of antitrust law derived-from. United States -
v, Termipal R, R, Ass’n (1912) 224 U.S. 383, 409, as reaffirmed in Otter Tail Power Co, v,
United States (1973) 410 U.S. 366, 377-78.

The four elements necessary to establish liability under the csscnual fac:lxty doctrine are:
(1) control of the essential facility by 2 monopolist; (2) a competitor’s inability practically or
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reasonably : to- duplicate: the - essential - facility;. (3). the -denial: of : the use” of ‘the-facility to a
competitor;-and :(4) the feasibility.of providing-the facility-(Hecht v, Pro-Football. Inc.:«(D.C..
Cir. 1977) 570 F.2d. 982, 992-93, cert. denied,: (1978)-436.U.S.. 956:: Otter Tail Power Co...

supra, 410 U.S..366: MCI_cgmmnnmnons.x_Ammm_m_ﬂcLCm (7th er-w 1983) 70&-
F.2d. 1081,. ].].32-1.133)36 L e 'V RO :

Thc:c is a great dcbatc over: the- apphcab:luy of t.hxs doctnnc to our rcv:xcw of thc :
proposcd,mcrgcr."’ We resolve the debate by limiting our use of the doctrine.. . We use it-only -
10 test the results of our earlier vertical-analysis, and not as an: independent justification for
disapproving the proposed mexger. - Using the essential facility doctrine as an adjunct: to other.
evidence of record is the most constructive approach, -and is consistent-with; our prior:
determination of the extent of our dmcn:non w0 asscss thc proposcd mcrgcr compcnnvc mpacts .
undcr§854(b)(2). . : | . o

Wc now. focus on the four clcmcnts of thc docu'mc, not to dctzmunc whcthcn' cach.
clement is satisfied, but to determine whether the evidence submitted: in- connection: with: each-
clcmcnt is consxstmt wnh our c:ustmg ﬁndmgs on the proposcd mcrgcr S vmml mpacts. o

Thc pamcs havc not placcd in-issue Elcmcnt No. 1 thc mm'gcd unhty 5 ggmml of ant'
essential facility, and this fact is consistent with our previous findings.

¥ upp)ymg lun 4-purt framework for murket umdym pumumt to-the Morger Guldclmoa. und ax un ud)nnct'
to his analysis; Southorn Cities® Dr. Taylor considerod: whether any-relevent markets are csscatiaki facilities. He
determined that the 3 relevant transmission markets (service area and 2 import mnrkets) qunhfy (‘I'aylor,
Exh. 44,400,.pp.39-40, 89 102; Southern. Cities” RB, p.. 105.) - - oo .

Vomon also used tho ewsential fuc:hty doctrine com.onunt with its behot' that the Commmmon should con.ud-
er monopolization precedents under Section 2 of the Sherman Act. Vernon bas presented this nnnlysxs m thc context
of its’ dxscussxon of trunsmxssxon access msuas. whxch.m a pm of the- verucal nnalysxs of the mcrger. o

- 37 Southern Cities..and Vernon have usod:'the cssential facility doctrine in- different ways.:. - Southern.
Cities"cxpert used the doctrine as an- adjunct to-his market concentration analysis. . Vernon, with'its focus om, § 2
Sherman Act monopoliutiomissues. used the doctrine. to-support its assertion that control of an, esscatial facility is.-
dispositive of the issue of market power (Vomons OB, p-.140). .. Therefore, if wo.were to find that.all of. the .
clements of the csscatial facility doctrine were met in this iastance, under Vernon's mwrprcuuon, wo could not
approve the merger. On the other hand, applicants argue that the doctrine is inapplicable here, because it has not
been used in § 7 Clayton Act proceedings. - In-the alternative, thoy- nrguc the doctnne m not holpful toa
determination-of whcthcr the mctga' will create market power, S :

Of the three posmons outhnod nbove. we ﬁnd Southern Cities® appmchfthe moat masomble. -As dewr-
mined previously, neither § 2 of the Sherman Act (upon which Vernon relics) nor § 7 of the Clayton Act (upon
which applicaats rely) is dispositive of our analysis under § 854 (b)(2).
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" Element:No. 2, the inability to-practically or reasonablyduplicate-an‘essential facility;
is in‘issue. First, there is.a dispute over whatithe duplication standard.is.In the case.-of Pacific-
Intertic, this is whether the inability to-duplicate the intertie-at a'cost comparable to depreciated
original cost, constitutes the inability to duplicate. - We agree with PG&E’s argument ‘thatif
duplication is economically feasible (an issue of fact), a facility does not fall.within the ‘essential
facility doctrine. The difficulty is over what constitutes "economic feasibility,” We do not have
a sufficient evidentiary record to determine whether or not duplication of the Pacific Intertie is
economically feasible. The task is easier, however, when assessing lines-to the SW, given the
geographic impediments-associated with the Cajon-and San Gorgonio Passes. Likewise, physical
constraints noted by intervenors in. connection with the L.A. Basin and: service. arca: facilities
support the notion that these lines are non-duplicable.. Therefore, we conclude that the evidence -
submitted in connection with Element No. 2 is consistent with: our previous finding: that the.
proposed merger will adversely affect competition between applicants and Resale Cities in-the

network transmission market defined by Dr. Taylor. Furthermore, we conclude that the

evidence submitted in connection with Element No. 2 is consistent with our findings'that the
proposed. merger. will have adverse impacts on competition between the merged utility and the
Resale Cities in the defined California/SW transmission® market. - We are: unable to make a
similar finding of consistency in connection with our previous determination regarding the
proposed merger's effects on the defined California/PNW transmission market, = ...

Element No. 3, the denial of access, is consistent with our previous ﬁridings that thcr

proposed merger will have adverse impacts on compctition between the-merged- utility -and the
Resale Cities due to the latter’s limited-access to import transmission facilities in the defined
transmission markcts (Taylor Exh. 44,112; Owcn Exh. 20 800 FERCExh., 749 pp. 14-15)

Elcmcnt No. 4, fcambxhty of access, raiscs issues dn:.cusscd prc\nously in connccuon thh
native load customer demands. We do not contemplate a requirement that applicants share an
essential facility if such shanng would be infeasible or otherwise would inhibit their ability to
serve customers adequately. It is true that pro-competitive access to transmission. lines. must be
tempered by native load requirements. However, the record is undisputed that, notwithstanding
the demands and needs of native load customers and the obligation to serve, the merger partners
have historically provided transmission access to others for purposes not related to native load
needs. Network facilities.are built to serve Edison’s. entire service area load, including the load
of the Resale Cities. And, import transmission lines are built with 2. view 10 the needs. of total”
load area requirements, including those of the Resale Cities. These determinations are consistent”
with previous findings on the merger’s competitive impacts in the defined transmission markets.

In summary, we conclude that the record evidence is consistent with Elements 1, 3, and
4, and partially consistent with Element 2. However, we do not go beyond. this.determination
of consistency, to make explicit findings that the transmission facilities in question are essential,
as that doctrine is applied in § 2 Sherman Act proceedings. We have merely used the essential
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facility doctrine as 2 fmmcwork to test detcrmmanons madc in pnor socuons of thxs dccxmon on
transmission-related issues. . oot T e e e 7 oul T

(3)  Other Vertical Impacts:

- Non-horizontal mergers may. be .used by monopoly public: utilities: subject to rate
regulation as a tool for circumventing that regulation. (Section:4.23. of the. Merger, Guidelines.
(Taylor, Exh. 44,405, pp. 49-50)).. The clearest example is-the acquisition by a regulated:utility
of a supplier of its fixed or variable inputs. Post merger,. the utility would be selling to itself,
and it might be able to inflate arbitrarily the prices of internal transactions.. Regulators may
have great difficulty policing these practices, particularly if there is no independent market for
the product for service) purchased from the affiliate.. Several parties have addressed the so-
called "evasion of regulation” issue as a vertical 1mpact of the merger, cspccxally in the area of
affiliate transactions.®® These issues are discussed in gmtcr dcml in the pomon of rhxs
decision which analyzes affiliate issues. D L .

e Summnry ol' thc Merger s Honzont.nl/Vcrtlml Impacts on
s Transmmsion Markets S i

In our review of thc proposcd mcrgcr s compctmvc 1mpacts on wholmsale n'ansmxssxon‘
markets, we have.treated transmission and- bulk power as- separate markets. . We have :also"
determined that Edison and SDG&E compete inproviding transmission service, and that SDG&E
has assumed a growmg role in the dcﬁncd mtu'mpnblc and . short-tcrm ﬁrm u'ansxmssxon..

We havc‘-'id'cntiﬁcd five transmission markztS: mﬁmission bctweentCiziifohﬁa and the:
SW; transmission between California and the PNW; transmission between the PNW and the SW;
transmission to California from the PN'W and SW combined; and network transmission.. . .- -

In the ‘horizontal analysis of the merger, we have determined that.each of these five
transmission markets will become more. concentrated ‘due-to. the merger, and that this is-an
adverse competitive impact.

In.the vertical analysis. of the merger, we: have determined that the: merger will have
adverse. unpacts on competition between the merged-utllity and' the Resale Cities in‘the defined-
transmission markets, and that it will havc advm'sc oconormc 1mpacts on PG&E‘s ratcpaycrs as :
well (§ 854(°)("))- L

» F§r cxunplo.' San Diogd has prcucnlod an. M&ﬁl-«m@-hvme "evui;mof mgulmon' thoory,nodlo
recent amendmeats 10 §-854 which requires the Commussion. to-consider possible adverso’impacts-on its. ability to--
regulate § 854(c)(7). as part of its overall public interest review of the proposed merger.
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2. | Impact of the Proposed Merger on Bulk Powcr Markets

a.  Defined Product/Geographic- Markets'

There is a basi¢ disagreement between applicants and the other parties: concerning the

interrelationship of bulk power markets and transmission, as:reflectedin their market-definitions.’
Applicants’ approach focuses on delivered bulk power. Applicants identify the Western Systems
Coordinating Council (WSCC) (which covers. the Western United States, portions-of British-
Columbia and Alberta, and Baja, as shown in Kent, Exh. 90) as- the relevant geographic area

because they believe, especially in the category of short-term firm or economy energy purchases,
that virtually all utilities within that area transact business with each other (Kent, Exh. 23,
pp. 43-44; Fogarty, Exh. 18, p. 11). Thus, applicants’ approach contemplates no transmission

barrers to such transactions. In contrast, other. pames note that transmxsmon 1s crucxal since

without it bulk power cannot be delivered.

Recognizing the impact of the transmission access problems described previously in this
decision, we separate the SW and PNW regions and treat them -as separate submarkets. It is
undisputed that the costs of transporting electricity-from.the PNW' to Southern California and
from the SW to Southern California differ greatly (Gilbert & Cox, Exh. 10,200, p. II-15). And
there is limited capacity to transmit electricity between the two regions except through Southern
California (Id., p. III-14, Table II1.4). We also.recognize the fact that firm energy and-economy
energy have very different characteristics. Firm energy is usually costlier to-supply than
economy energy because it involves a commitment to provide capacity over an extended time
period. It also has greater supply reliability. Economy energy, in contrast, has more pricing
latitude. Its lower bound is determined by the seller’s incremental generation cost, and its upper
bound is determined by-the buyer’s opportunity cost of other supplies.- In . 1985-and 1988, the
average price p:ud for firm energy excecded the averagc pncc for cconomy cncrgy xn both the
SW and PNW regions. -

- Based on these factors, for purposes of reviewing the impacts of .thismerger on bulk

power markets, we adopt DRA’s approach® and focus on four bulk power markets: ‘PNW firm..

¥ DRA’s approach is closcly related to. that of the.then Attorney General.. ‘The Souther (Cities and. Vernon
assert that the relevant markets are the WSCC bulk power murket and the merged company control.arca bulkpower,

market, and that as a result of the merger, the former market will shrink to the latter... These citics-are in.a unique-

position as both Edison"s wholesale customers and its retail competitors. They have focused on transmission access

which is necessary and crucial to their acquisition of the various components of bulk power throughout the wsCcC

region. Thus, their arguments address the interrelatedness of transmission and bulk power. Resale Cities® views
on the merger’s impact on transmission access have boen thoroughly discussed, supra. Their merger-related bulk
power analysis is discussed scparately from-that of other parties who have addressed the issue of buyer market
power in the SW and PNW, and is addressed: more fullymoures.nessment oflhopmposod mcrgcrs vertical

(continued...)
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power,. SW-firm ‘power,, PNW economy-transactions, .and’ SWeconomy~ transactions. ixThis: is:
consistent with-our treatment of transmission access issues,. supra, and recognizes:the impact.of.
transmission-access problcms in furthcnng thc physxcal scparanon of t.hc bulk powcr. marlncts
undc.rrmcw.. SRR . S N e

(1) Concentration Levels and Other Evidence Regarding the
PNW and SW F'u-m Bulk: Power Markcts

Itis apparcnt that thc proposcd mcrgcr wﬂl not havc adverse competitive impacts of

cither a seller market power or buyer-market power: nature on: the PNW firm bulk power
markets.?

- Wc also concludc that this mcrgcr crmtcs no scller ma.rkct powc:r conccmsh m {hc SW

: Controvcrsy exists over thc qucstxon of buycr markct powu' in: SW ﬁnn bulk powcr

markets. DRA's concentration ratios in that area exceed: the threshold. specxﬁcdm the Merger:

Guidelines by significant amounts in 1985, 1987, and 1988 (the increase in the index is 569 for

1985, 518 for 1987, and 1014 for 1988, as shown in Exhibit 10,200, Table II-14); causing DRA

to-express "moderate concemn”. Unlike the then: Attorney. General, who- believes- DRA: has-

A
o
o,

39(...oontinuo.d).
impacts. The unique relationship betwsen applicants and the Resale Cities raises classic issues of the merged

entity’s ability to forecloso its competitors from access to bulk power markets.

e DRA’s concentration mo't on seller market power. in.this market show no increase in- the HHI index in-
tho years examined (1985, 1987, and 1988) (Gilbert. & Cox, Exh.. 10,200, Table II-20). This result is.corroborated -
by applicants® direct evidence that SDG&E and Edison do not compete in the sale of long= or medium-term power. .
(Pace,. Exh. 21..p. 75). DRA's market concentration ratios on. buyer market power indicate increases in the FHI -
index for 1985, 1987, and 1988 well below the threshold. contained-in-the Merger Guidelines (Gilbert & Cox, -
Exh. 10,200, Table II-18). Applicants have prosentod-direct ovidence corroborating these. results. - Thoy: indicate'.
that thero 18 no competition between the merger partners ax buyers in the PNW long-torm bulk power markets;. that
Edison will not be in tho market for new long-term bulk power supplics for scveral years; that there will be many
other competing buyers in this market late in the decade; and that the supply of new- generating capacity is likely
to be quite elastic, with nonutility suppliers furnishing a significant portion of new capacity requirements. :

4 DRA'sconceatration ratios sho;arm increase m tho HHI index well,wzthm tho Mcrgér Guidulinea tﬁm«ﬁdd
for 1985 1987, and.1988: (Gilbert & Cox, Exh,10.200 'rable II-16) nnd tbese :esulu are comstcnt thhz::
applicants® direct tostimony (Pace, Exh. 21, p.. 74).. . e o
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dismissed these concerns too-lightly, DRA believes the results:are tempered by the high'elasticity
of firm supply in this market (PD,.p.:786)." Such clasncxty cffectively means that changes. in=
price do affect the amount of energy: available for:sale in these ‘markets. ~ As-a’result, sellers:
would be in a position to protect themselves from any attempt by the merged entity-to. exercise.
buyer market power. Therefore, we conclude that there is only moderate concern that the

merger may adversely impact competition in the SW firm bulk power markets.. -

(2)  Concentration Levels and Other Evidence Regarding the
PNW aud SW Short-Term Bulk Power Markets

o

n) Scller Mm-ket Powcr Issues B

The evidence submitted by applicants and DRA indicates the role of SDG&E and Edison
in the PNW nonfirm bulk power market is minor and sporadic. - Applicants:analyzed:short-term
firm and economy energy bulk power sales, and determined that the: merger partners are -
predominantly buyers, not sellers, of economy energy.‘? DRA’s analysis indicates that in all

three years the pre-merger HHIs are between.the DOJ:* modcratc Guxdclmcs of 1000 and 1800

(Gllbctt & Cox, Exh. 10.200 Tablc II-12) 9, -

g an
i ¥ o

' ‘I'hc then Attomcy Gcnaal agrccs that thc mcrgcr panncrs salcs volumcs in thxs markct :

are insufficient to have any impact on. competition. -.Consequently, no. evidence has ‘been::

prcscntcd that would tend to prove that the proposed merger will adversely impact compctmon
in the PNW nonfirm bulk power market via the exercise of seller market powcr. S

€ Based upon Western Systems Power Pool (WSPP) sales for May/June 1988, Pace estimated that the merger
partners together accounted-for only 4% of all such sales (Pace, Exh. 21, p. 76)." As an indication of the small fu-
ture role the merged'company cun be expocted: to play, applicants account for only 6% ‘of all’ utxlxty-ownod pon-oil -
and gas gcncmuon within the WSCC. PG&E is the largest purchaser-of energy- from applicants, and-the combined-
companics cannot exercise market power over PG&E"s energy purchnscs (Pace, Exh. 21, p. 77). PG&E purchases
the overwhelming bulk of its economy energy from suppliers io the NW and Canada. PG&E's future purchases”
of economy energy from the merged company through CPP will be pursuant-to- thc ‘sarme FERC-nppwvod rate -
schedules that npply- todny (d.. p. ™). K

© Seller market power is indicated, but this relates pnmmly to BPA and BC-hydro These two utilities ac-

count for a very large percentago of the total sales in the market. The impact of a dry year is indicated in the 1988

figuren where the relutive concentration in the murket declined ignificantly, Both thewo mujor utilitios ure hydro-
based, and bad less energy available for sale. The role of Edison and SDG&E as sellers in this market is minor
and sporadic. -The two companies have little individual market power and a merger betwoen the two-in-any of the

years cxaminod would not have changed the HFI to-any appreciable extent. -Hences, DRA, finds that scller market
power issues are of no concern in the market for NW noafirm bulk power, (Gilbert & Cos, Exh. 10,200, p. I-50)," -
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“The issuc. of seller market power. in-the SW.nonfirm.bulk power:market:is not so.clear-
cut. -Itis true, as applicants suggest, that the merger partners.are predominantly. buyers, not sell-:
ers, of economy:enexgy, when viewed-in:the context of the WSCC’s total economy energy:sales-
for the period reviewed by their expert (Pace, Exh. 21, pp.-76-77). . DRA’s concentration ratios
are consistent with that conclusion (Gilbert & Cox, Exh. 10,200, Table II-7). However, this
evidence does not tell the entire story in.the- SW.*. Before concluding on the basis of this.
evidence that the merger does not enable the merged entity to exercise seller market power in
this short-term market, we must examine other direct evidence bearing on the future.
Specifically, there is the question of how the merger will impact the short-term. bulk power
markets that have developed since 1987 when FERC approved-the WSPP,. which/has since
become the largest power pool in the nation. The evidence-indicates that SDG&E has.played.
an active and growing role in thcsc markcts n thc SW, and the xmpacts of its loss. thm should

be reviewed.

The scope of our statutory authozityto‘rcvicw the proposcd merger's competitive impacts-
under § 854(b)(2) encompasses the area of incipient injury to competition. Thus; we must
examine the direct evidence presented by the parties in connection with SDG&E's growing and
potential role in these emerging bulk power markets before we: draw any: definitive-conclusion,
based on DRA’s calculated HHIs or on applicants’ historical salcs.ﬁgurcs,' about the merger’s
seller market power impacts on the SW nonfirm bulk power market.. These issues are addressed.
in subsection (3) of this honzontal analysxs cnutlcct "Emcrgmg Short-Tcrm Bulk Powcr

Markets.”

b) : The Smndnrds for Asscssmz Buycharket Power

: Tummg from scllct markct powcr 1ssuw to rhc 1ssuc of buycr maxkct powcr in nonﬁrm
bulk power markets, we encounter a great-debate.: DRA and the then: Attorney<General assert’
that the proposed merger will facilitate the exercise of buyer market power by the merged.entity”
in the SW nonfirm bulk power markets, a proposition: challenged vigorously by applicants.: And, -
in connection with the PNW nonfirm bulk power markets, DRA expresses some concern.about. .
the potential for exercise of buyer market power. This finding is attacked both by the then
Attormney General, who sees a more serious problem here, and the applicants, who believe there
is no buyer market power problem in this market.

We focus first on the concept of buyer market power. As noted-in-carlier-sections of this -
decision, buyer market power (also known as monopsony power or oligopsony power).is the

W Seop. $12 of the Propotod Dociion. .
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ability-of the merged entity-to reduce: theprice it.pays:for-purchased:energy/capacity: below

competitive Jevels. By reducing its purchases, the'merged entity-allegedly could reduce:the price -
it pays, and thereby cause a price reduction for all purchases by-all buyers in‘the defined:market. -

If the merged utility'is able to exercise buyer market power, it will be ableto-redistribute wealth

from utilities who sell this power to itself, and’ that redistribution may have adverse efficiency -
consequences if it results in a reduction in output (Ioskow Exh 22 pp 5-6 lebm & Cox, :

Exh. 10,200, pp. 1-20 10 II-24).

The fact that ratcpaycrs may ulumatcly bcncﬁt from. t.hxs rcdxstnbunon of w&lthdf thcfi

price of SW nonfirm bulk power is depressed is not a justification for ignoring the compctmvc ’

injury to the SW short-term bulk power markets associated. with the exercise of buyer: market -
power. Ratepayers may be short-term winners, but will be long-term losers if there are adverse:

long-term efficiencCy consequences of the merged company’s exercise of buyer market power in.
this market. Therefore, it would be shortsighted to ignore or minimize the consequences of the

exercise of buyer market power Just because 1t may favorably xmpact Calzfomza. ratepaycrs in

the near term., -

Thc pamw havc cxtcnswcly dcbatcd thc issuc: of whcthcr thc standards for rcvxcwmg "
buyer market power are more lax than the standards for reviewing seller: market power. After.”
analyzing these arguments we conclude that they are not. -And, even if they were, our broader
§ 854(b)(2).authority would permit us to-refrain from using a more lax standard if-the direct
evidence of buyer market power persuaded us that the merger would result in ‘adverse

competitive effects.

Applicants assert. that relevant case.law-authorities:are against judicial interference, and
therefore the merger should not be defeated on buyer market power grounds absent a very strong
evidentiary showing. Both DRA and Vernon have supplied casc law references countering the
view that antitrust Jaw does not apply to’existence: and- exercise of ‘buyer market power,*

Clearly the USDOJ Merger Guidelines recognize buyer market power, ‘given. the statement that:
"The exercise of market power by buyers has wealth, transfer, and resource misallocation: effects: -

analogous ‘to- those associated with the . cxcmsc of markct powcr by scuu's, Cl‘aylor,:'
Exh 44405 p 3) C DDA

NJ‘) )

L. me(mcﬂ 1984) HU9Fi2d 92, 923 cert.>dénied. (1935) 478U.S.

1029, cited by applicants, does not require that we find otherwise, because Kartell addressed violations of the

Sherman Act. As notod previously, our review of the merger's competitive impacts is not constrained to- the

Sherman or Chyton Acts. We could refuse to approve the merger based on a ﬁndmg of -dvom compcnuvo xm-
pasts not rising to the level of a violation of federal antitrust statutes.
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However, applimnts arguc;that USDOT itself applies.different standards:to-the review of
buyer market power, issues.* This assessment is,: in applicants’ view, ‘underscored by the:
application of the safe harbor: doctrine used: by USDOJ in-evaluating buyer-market. power issues. -
USDOJ considers buyer market shares of less than 35%-to provxdc a “safe harbor” in certain .
joint purchasing arrangements and assumes that no problem exists and no further analysis is
required if this level is not met. Based upon these factors, applicants’ expert recommended a
50% threshold for the market share of the largest buyer and-a 3000 threshold valuc for thc buycr :
HEI (Joskow, Exh. 22, p. 80).

There are several problems with applicants’ approach. First, the use of applicmnts‘ higher
HHI thresholds is not explicitly sanctioned in the USDOJ Merger Guidelines, or anywhere clse.

~ Second, even if it is true that USDOJ enforcement: of antitrust statutes:has:been weak
recently, that is not an excuse for this Commxss:on to zgnorc buyer market powcr compctmvc"r
impacts under §854(b)(2) S e e e

Thu-d We cannot agree thh apphcants that USDOI 'S acccpmncc of tlus mcrga based
on.its participation. at FERC reinforces the notion: that USDOY has less rigorous standards for’
reviewing buyer market power problems. The record is-unclear as to the extent.of USDOY’s
involvement in  the FERC proceeding (where the agreement between: applicants and USDOJ is
not even in evidence) and- the record. is silent as to. the negotiating process that culminated in
applicants” agreement with USDOJ. Applicants could have made a USDOJ representative.
available for cross-examination to support the agreement reached with USDOYJ, but opted not to
do so. Applicants presented only their side of this. agreement, and'.represented: to this
Commission that they were not attempting thereby “to place any special imprimatur of the
Department of Justice on this proceeding” (RT 4908-4910). Therefore, the considerations. that
underlic USDOJ’s agreement to the Additional Proposed Merger Conditions (APMC) have not
been subjected to cross-examination in this forum,.or even at FERC, where the agreement is not
in evidence. The record at FERC which presumably-underlies USDOJ’s FERC position was.
markedly different from this one. For example, DRA’s detailed analysis of buyer market power.
(detailed more fully in the PD at pp. 809-822) is not in the FERC record, and it is pure-
speculation to draw any conclusions regarding USDOJ’s reaction to the record developed in this.
docket, where USDOJ was not a party. The problem with applicants™ focus on USDOI’s
agreement to the APMC is that it is premised upon USDOJ’s FERC participation. USDOJ has "
taken no position or the mexger based upon the evidence before us,: and USDO)'s: FERC:
position does not justify this Commission’s disregard of merger-related: buyer market power.
impacts developed in its own evidentiary record.

T A

% For cnmplc. nppbcmm stato tha: vmllyall reccntcues mvolve markcm thh I-H-nsexceedmgzooo and B
often nppmchmgwoo to 6000 with HHI increases exceeding 200, based upon-the Briggs Article (Exk..784). Fur-- -
ther confirming evidence is the March 1988 Federal Reserve Board order approving a bank acquisition (Exb. 785).
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- Furthermore,..even if' we were. to .accept-the "proposition:‘that: USDOT ‘has*a*‘weaker

enforcement standard vis-a-vis- buyer. market: power, USDOJ’s safe’ harbor-doctrine does not -
support applicants’. ;position. The four conditions ‘which ‘must:be met- for applymg the safc‘*

harbor doctnne are not met hm (lebcrt Exh 10,210 pp I-39 to I-41)

In view of the above, we conclude it is- mappropnate for. thxs Comxmssxon W apply a'i"
more lax standard in.reviewing. buycr market power-than it has apphed o scllcr markct powcr

issues in its overall § 854(b)(2) review.

¢ Buyer Market Power: ' Concentration'Ratios™ *=*

In assessing buyer market power: issues both”DRA ‘and applicants”have-calculated

concentration ratios for the nonfirm bulk power markets. ‘In connection with-the-SW-nonfirm-
bulk power markets, applicants have studied 1985, 1986, and 1987, and have derived post- -

merger HHs in those years of 1660, 1410, and 1245, with associated HHI changes due to the
mexger of 369, 426, and 349. DRA has performed calculations for 1985, 1987,-and- 1988,
deriving a post-merger index of 1736, 1139, and 1741 in those years, and corrcsponding merger-
related increases in the HHI of 352, 366, and 704. Given these lcvcls, there is concern’that the:

merged entity will have the ability to exercise buyer market power in the’ SW non-firm: bulk -
power markets, and. it is appropnatc to. rcvxcw othcr direct cwdcncc o tcst thcsc staustxcal

results. -

Fdi' PNW -nbnﬁrm bulk power markcts, applicantslhavc caqulatcd'post-mcf’gcr I-II-IIs‘ for 3

1985, 1986, and 1987, of 1502, 849, and 1261 and concomitant merger-related-HHEI: changes
of 194, 83, and 101. DRA has also performed calculations for 1985, 1987, and 1988, showing

post-merger indices of 1495, 1587, and 1542, and merger-related increases. in: HHI indices of -
162, 94, and 4.  Based upon these results, applicants have. asserted: there is no-buyer market

power concern, because their HHIs are below the safe harbor measure and' Professor Yoskow's
recommended HHIs. In contrast, DRA expresses some potential concemn about buyer market
power based on its calculations. The then Attorney General criticizes DRA for not taking a
stronger position, and cites testimony of an SDG&E employee, called-as an-adverse witness

pursuant to Evidence Code § 776, that Edison has actually exerted buyer market power in the

PNW nonfirm bulk power market (Mays, RT 5091).. The then Attomey General believes that

DRA’s HHIs, which are aggregated on an annual basis, mask certain: snsonal cffects and that

they should xightfully be higher by some unspocxﬁcd amount. d

“ DRA supported its concentration calculations by using applicants® SERAM model to determine that the sup-. ...

ply of nonfirm energy is inelastic. DRA also examined the mcrged utility’s demand for power and determined that
it was relatively flat, thus leading to the conclusion that exercise of buyer market power ‘will significantly reduce
demand. Thus, DRA did: not rely exclusively upon HHIs in' formulntmg its opm:on on ‘the buyor mnrket power iss

“"(continned...)
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% . We have rejected: applicants’ safe harbor argument and the argument that a morelax HHI':
standard should-be:used... We find, .based upon:DRA’s: calculations;. thatithere ig indeed some -
potential concern that the proposed merger v/ill increase the'merged-utility’s-buyer market power -
in the PNW:nonfirm bulk power markets.. This-is:a-conservative outcome: given; the: existence
of uncontradxcted cvxdcncc that Echson has actually c:cmsed buycr markctpowcx:m thxs markct. s

o ,. R n e
. P T
v NI Xl

d Buyer Marl:et Power' Structural and Behavloml Fac-
tors

Wc now analyzc whether. the rcsults rcﬂocu:d in r.he analyscs of thc PNW‘ and SW
nonﬁrm bullc powcr markcts are supportcd by strucmral or. bchavnoral factors. LR
o Thc ﬁrst factor analyzcd bmncm to cntry; is:a funcnon of transmxsmon availab;hty
Applicants acknowledge the appropriateness.of considering-available transmission concentrations
in the buyer market power analysis for economy-energy.  The evidence demonstrates-such
available capacity will be increasingly concentrated over the next decade duc to the merger
(D. Marcus, Exh. 30,000, Table 1; Attorney General’s RB, p- 73), thus. supportmg thc nonon
that the mcrgc: will facxhntc thc exercise of buycr markct power. L »

g

Apphcants arguc tbat thcrc will bc more’ than sufﬁcncnt txansnussxon -avmlablc t0 thwart ‘

any effort to exercise monopsony power, citing the availability of ITS and the merged-entity’s. -
offer of 250 MW of firm transmission capacity to the SW and 150 MW to the PNW. However,
the evidence that these two "pro-competitive factors” undercut the results implicit in the market
share calculations is unsupported... As several parties. note, ITS is not a good substitute for firm
transmission, and purchasers will be reluctant to enter this market without fixm access to-long-
term transmission capacity., Furthermore, ITS is subject to-curtailment, and- the'Southern Cities
underscore the fact that such curtailment. occurs at the sole discretion of the merged utility, and
in the past, has been a sore point in Edison's dealings with the Resale Cities. ' In connection-with-
the 400 MW, there is no record evidence that this amount is. sufficient to mitigate the buyer -
market power effects the merger (1) will create.in the: SW market and (2) will likely-create in--
the PNW market.

We also find misplaced-applicants” argument that the 250 MW to the SW- exceeds the 30
to 50 MW reduction estimated by the Coumot Oligopsony Model, the computer simulation
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sue. Furthermore, DRA used the Cournoc Model to' confirm-and' support its buycrmrket‘powcr findings:* Thiz
model bas been much malignoed by applicants, but.no party has presented a similarmodel. 'Since it is only proffered: -
by DRA as confirmation of DRA's other results, which are supported by analysis of other structural and behavioral

fuctor, reliance on the model ix not crucial to the outcome.
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model .used- to- show: that. the merger will. result inca:significant:transfer-of:income: from SW
suppliers-and’ a lossof economic supplies that.is-significant relative’ to. projected:cost savings.-
(Gilbert, Exh.-10,210, pp. I441 to-I-42). . According to-its sponsor, DRA, 'this model’is not a<;
basis for- determining: the amount of - transmission: ‘access:t0:be ‘made available' to mitigate-the
merger's impacts. Furthermore, the adequacy. of the: 250 MW to the SWand the 150 MW 10
the PNW as mitigation measures is questionable, as more thoroughly discussed subscquently.
Suffice it to say that the 400 MW, while a pro-competitive factor to be considered in the
balance, does not in and of itself undercut the results-of: the statistical calculations.

Nor do the other transmission projects which are planned for the future alleviate entry
barriers.  No conclusion can be drawn regarding the Mead-Phoenix Project or other planned
projects such as the Inland Pacific and Mead-Adelanto lines. ‘It is uncertain when these possible. -
lines will be built, and they clearly will not be constructed within the two years specified in the
Merger Guidelines to constitute effective mitigation to.entry barriers.(Merger Guidelines, § 3.3).

In addition, assuming DPV2 is built later in the 1990s,. its effectiveness in mitigating cnuy bam-
ers is questionable since the apphcants wﬂl OwWn: Or control most of its: capaczty. S

Other factors such as opportumucs for coIlusxon and thc 1mpact of pncc rcgulanon as
discussed by applicants, were considered only in a.very genecral :sense. While it might be
difficult for firms to maintain collusive arrangements in this market, and while price regulation
imposes some restrictions in the form of regulatory: scrutiny, the impacts of these:two factors
as constraints -on the excreise of buycr mm-kct powcr are unclw bascd on thc cvzdcncc of
rccord o R VR S AT

In conclusxon, we find that thc :rcsults of DRA 'S and apphmms maxkcr conccntmnon
calculations relative to .buyer market power in PNW. and'SW. nonfirm-bulk power: markets are™
supported- by DRA's analysis of structural and behavioral' factors. Therefore, the proposed
merger will adversely impact competition.in the SW nonfirm:bulk power market by-enabling the ..
merged entity to exercise buyer ‘market. power. .~ Furthermore, the. proposed: merger :may
adversely affect competition in the PNW nonfirm bulk power. markcts by cnabhng thc ma:gcd
utility to exercise buyer market power in' that market.: .

PRI N s
s TLOY e

= (3) Emergmg Short-‘rerm Bulk Power Markets

ooy
8

Spocxal concerns havc bccn xmscd by various parucs conccrmng SDG&E s pro-
competitive trading activities. Because of the interrelatedness of transmission and bulk power, ..
many of the arguments raised in this area have been addressed earlier in our. discussion: of
merger-related transmission impacts. . They are revisited. here only to the:extent-necessary to-. -
shed light on what parties have termed the "emerging short-term bulk power market.” -+ -« -
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.. .In 1987 FERC approved-an: experimental -pooling: agreement-known:as therWestern
Systems-Power Pool (WSPP), which-has now become the nation’s largest power pool. “SDG&E..
has made economy energy purchases and sales as: well as transmission: ‘service arrangements.
under the WSPP since its inception, resulting in lower operating costs (Gaebe, CPUC Exh. 710,
FERC Exh. 1203, p. I-12). Viewing itself as an aggressive "energy management company,”
SDG&E has. come to view the WSPP as a marketplace for transactions- which can:both lower’
its ratepayers’ costs and improve sharcholders’ profits (Mays, Exh. 30,002, p. 46).: As.it has
gained more experience, SDG&E has assumed the role of "middleman” in.making economic
arrangements between utilities under the WSPP (Id., p. 63). Other utilities, particularly
municipal utilities with Limited transmission access such as-M-S-R and Turlock Irrigation District
(TID), have begun to look to SDG&E as a broker for power purchases and sales under the
WSPP, a role which SDG&E has willingly filled (Id., pp. 62-65). - One xesult of SDG&E’s
participation in this growing market has been the dramatic growth in its sales since 1986 (Gaebe, -
CPUC FERC Exh. 710, FERC Exh. 181 (GPG-1); Mays, Exh. 30,002, pp. 80-81).

Our analysis of the merger’s impacts on the emerging SW. short-term bulk power markets
is different from that undertaken previously. There are no concentration ratios calculated for
this market. Rather, the focus is on direct evidence of SDG&E"s-growing role as energy broker,
and on the fact that the merger will end SDG&E's involvement in-this emerging marketplace in
its nascent stagcs

thlc apphmts criticize mtcrvcnors who havc rmsod thxs jssue: for confusmg ‘
transmission and bulk power issues, we dxsagrec that intervenors are confused.. -It is‘necessary -
to focus:on the interrelatedness of n'ansxmssxon and bu]Jc powcr issues-in. ordcr to undcrstand t.hc .
dynamics.of this emerging. market. . T et

The evidence indicates that SDG&E plays. a uniquc rolc in broka'ing or uading bulk
power using both-its entitlements and arranging 'sales.for such entities as:M-S-R on a‘delivered
basis. This means that it arranges for the source of generation-and for the transmission-all the
way to a point where M-S-R can take.delivery.: There is no-evidence: that any: othersutilityin -
this state has undertaken such a brokering or trading role, and the evidence is that. SDG&E has
undertaken this role due to its unique energy management focus. In addition, SDG&E has been
particularly inventive in. using the transmission gnd to facxhtatc ns brokcrmg and tradmg
activities. S S Conian

PG&E and M-S-R, parncs to. some- of thesc brokcnng uansacuons, rcgard them as
sxgmﬁmnt, even n‘ apphmts do not.“ o

‘- In ono case, ., PGAE notos that lppllcmtl have muconntmed the unport of tho fnct dnt in & recent 12—mont.h
period there were no gales betwoen PG&E and SDG&E. As PG&E notes, the reason for thxs was the outagoe of
the Palo Verde units. T

e Nle
Ve s
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..~.. Finally,. the arguments. that the-emerging ‘bulk-power market-has passed its‘heyday are
unconvincing.-Oil-and gas prices may well increase,but the relative relationship between them™
and purchased power prices tends to remain the same. - This.indicates that a-utilitylike SDG&E
will have the ability to participate in the bulk power market as a scller at times and should not:.
be dismissed as a future competitor (Mays, RT 5079-5080). Furthermore, while SOG&E's "
trading partnexs may become independent in the future and less reliant on SDG&E, other utilities.
will continue to rely upon SDG&E’s.staff and resources, and. w111 conunuc thcu' rclauonshxp w:th
broker SDG&E.. (Mays, RT 5083 ) L L ‘

In sum, mchmg no specific conclusxon that the mu'ga- will havc advcrsc scllc:: markct "
power effects in the SW nonfirm bulk power markets, we conclude .the proposed . merger ‘will
result in the loss of SDG&E as a key participant in. the cmcrgxng SW short-wrm (or nonﬁrm) v
bulkpowcrmaxkcts andthattluslossxsadvcrsc R g

© L G Veruml Analyss

| (1) Apphmnts Assert the Proposed Merzer Has No Antn-com- .‘T
- petitive: Vertical Impacts- ' IRURITTRIT N PR

Applicants’ position is that this merger does not cause any anti-compctiﬁvc vu'tical
impacts (see, generally, Applicants” OB, pp. VI-151:to:VI-155).. We have previously noted their
failure to produce cvidence in that regard, as required by the statute (§.854(¢)). ‘However,
intervenors have analyzed several. vertical impacts,: presenting issues: 'of . foreclosure-.of '
wmpcntors aceess to suppliers or customers. Applicants’ responses to these-arguments:are
waghcd in our balancmg of compctmvc impacts. ¢

. In our whcr dzscussxon of vcmcal 1mpacts in thc u'ansmxssxou area, we dctzrxmned that
the proposed merger will increase the merged utility’s control over network transmission and...
various interregional transmission markets, and that its. vcmcal aspccts w,s-a-vxs deson ancb thc»«
Resale Cites, 1mpact compcunon advcrscly R T S S S RN SN

g Thwc ﬁndmgs are conmstcnt thh thc analysxs of vcrtml 1mpacts in: thc bullc powcr,;
markets due to the interrelatedness of transmission and bulk power. The merged utility will-be.:
in a dominant position, capable of forcing the Resale Cities to purchase power from the merged
entity and also- of distorting: pricing in the. bulk.power markets. where'the Resale Cities are
purchasers, The effect of this on the Resale Cities is to increase their costs: and-impair. their ..
ability to compete at retail with the merged entity in serving the Resale Cities” customers.
Vernon has detailed the manner in which Edison has assertedly leveraged™its™control over ™

4 These arguments are more fully set forth in the PD (pp. 845-856).
-66-;-
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transmission-to dictate the type and timing of generation: resources obtainable by the Resale: Cit-.
ies.¥ We express no opinion as to the accuracy of Vernon’s charges, but note that the charges:
are consistent with previous findings that Edison has abused its dominance over transmission,
supra. Edison will be the dominant merger partner post mcrgcr, so-that it is at lwst as likely
as not that these practices will continue,. . - :

‘While applicants argue that the merger has absolutely no impact on Edison’s. control area,
we find that it does, as most specifically illustrated by the impact of Anaheim’s and Riverside’s
loss of their firm transmission path to SDG&E. The Anahcim/Riverside replacement capacity:
example illustrates the beneficial impact SDG&E has had as a competitive force for these cities.
With the loss of their independent path to SDG&E at SONGS, Anaheim and Riverside must deal
with the merged entity and will have no other options. Furthermore, any. future opportunity:
Resale Cities have to gain delivery points from SDG&E, and thercby gain access to-alternative
bulk power sources through SDG&E, is foreclosed by the merger. Thus, the mcrgcr s vcmcal
aspects do have an impact on the control area bulk power markets.

While applicants assert that the Southern Cities have largely ignored SDG&E as a
potential joint-venture partner, they provide no cite to evidence supporting. thiscontention
(Applicants’ RB, p. VI-14). However, notwithstanding the evidence supplied: by the Southern
Cities indicating that SDG&E is planning the Blythe Project as a joint effort with:a number of .
municipal utilitics, there is no conclusive evidence to indicate that the project will not be
completed at some point following the merger, ‘with the participation of the. Resale Cities..
Furthermore, it is spcculativc to find that the Resale Cities will be unable to fill the void left by
SDG&E in future joint venture transm:ssxon/gcncmnon projects. Thus, we cannot find that the
merger will have adverse impacts in this area. .

Edison’s posture regarding delivery: points.is that SDG&E did not pursue the matter
further (Kendall, Exh. 54, p. 50). However, a more accurate characterization of the dispute is
that SDG&E was unsuccessful for a variety of reasons in obtaining additional delivery points
from Edison. Whether SDG&E in the future, in the absence of the merger, would be able to
obtain such delivery points, is unknown for certain, but.the merger .will. puLan_ cnd 10. thm

inquiry. v,

In sum, we regard the principal vertical impact of the merger on the Resale Cities to be
the loss. of Anaheim and. Riverside's access 10 SDG&E as an alternative bulk power. supplicr
through the firm transmission path at SONGS, and the foreclosure of future opportunities to gain
delivery points from SDG&E, a non-Edison bulk power supplier with a track record of
innovative energy marketing strategic and bulk power packaging activities. This is an adverse

% Thig is moro fully dmussod in the Proposed Decision (pp. 849-853).
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1mpact on: compctmon, whxch noccssxtatcs funhcr mqmry rcgm'dmg cffocnvc’ "mmganonf-’

| d. Summary of Merger's Hoﬂzootal/vcrtlcal-flmpactsg on Bulk Power: .
Marlcets

We havc 1dcnuﬁcd four:bulk powcr markets PNW ﬁ:m bullc powa" SW ﬁrm ‘bulk:
power;. PNW economy (or nonﬁrm) bulk powcr and SW economy (or nonﬁrm) bulk'powor '

In. thc honzontal analysxs dcpxcted in. the tablc that follows, we. havo determmod that the:'
merger does not adversely impact competition through exercise of either buyer or seller market
power in the PNW firm bulk power market.- The morgcr causes no seller market power problem
in the SW firm market, but there is "moderate concern” that it will advorscly affoct compctmonu
in that market via exercise of buyer market power.

- Turning from the firm to the economy bulk power markets, we have found that the
merger causes no seller market power problem in the PNW economy (or:nonfirm) bulk power”
market, but that there is a potential that it will adversely affect competition.in. that market via
exexcise of buyer market power. In the SW economy (or nonfirm) bulk power market we have.
made no specific finding that the merger will increase seller market power, but we do regard:
the loss of SDG&E as a key participant in the emerging: SW nonfirm bulk power market to:be -
an adverse seller-side merger impact. Also, we have determined that the merger will adversely
affect competition in the SW economy (nonfirm) bulk power market via exercise.of buyer market

- "TABLEIV = .
Bulk Powcr Markcts' Summary of Honzontal Analysw ,

 Masket | BoyerMarketPowst  Seller Market Power ...
PNW Firm No No L
SWF¥im... .~ . Ne - . ... - .. .Yes, Moderatc Concemns
PNW Firm- o No ' v o muiami o “Yes,’ PotcnnalJConccms e
SW Economy 'j‘ " No,Bit Loss of SDG&Em Yes oo
, . Emerging Bulk Power . e e mn e
Markets '

In the vertical analysis, we have determined that due to its control over network
transmission and the defined interregional transmission markets, the'merged utility will' be'in'a”

T

-68--




A.88-12-035 COM/PME/Klw/val L NN DD

dominant posmon, capable of forcing: the Resale: Cities‘to- purchase’ powm' from=it and of
distorting :pricing. in ‘the bulk power markets where Resale: Cities-are purchasm “This‘isan’
adverse impact on competition.. We have also-found:adverse competitive' impacts in' the-control:
area bulk power market via foreclosure of Resale Cities™ future opportunities ‘to gain” delivery’
points from SDG&E, and thm'cby to gain alternative bulk power sourcc;_.

3. Other Vertm.l lmpactsocthe Merger Assocmted Wnth Afflhate Relatlonshlps

frae

a. Background - . | o
Both mcrgcr pa:tnm currcntly produoc, dxsmbute and scu electncnty and consequcntly
are a.hmdy vertically integrated. If approved, the merger will accomplish-a new type of vertical
mtcgmuon bringing SDG&E within. the SCEcorp holding- company- structure, and- effectively

integratng: its rcgulatcd electric utility- operations -with- the unrcgulatcd SCEcorp subsxdxary
Mission. Gmup and its lower tier unrcgulatcd afﬁhatcs |

' (1)- Apphcnnts’ Currcnt Corpomte Structures

Pursuanno COmmxssxon authonzauon in D 88-01-063 (the: "holdmg companydocxsxon"),
apphcznt holding company. (SCEcorp)-is- not 1tsclf a rcgulatcd pubhc uuhty, but owns both
uuhty-rclatcd and. nonutihty subsxdxancs S

On the’ holdmg company 'S nonuuhty sxdc stsxon Group owns 1009’ of stsxon Encrgy
Company (Mission Energy), which operates and develops major cogeneration and’ other enexgy
projects throughout the country (Bryson, Exh. 36, p. 2). Under the regulations implementing
the Public Utility Regulatory Policies Act (PURPA), a utility's interest in a QF is limited to no
more than 50% of the equity interest in the facility; therefore Mission Energy owns a 50% or
less interest in specific QF projects. As of October 1989; Mission Energy owned interests in
39 projects totaling 3,656 MW (Kinosian, Exh. 734, and Kinosian, Exh. 10,300, p. I-4).
During 1991, Mission Energy QFs will account for 39% of the merged- company’s- total QF
purchases, and Edison’s payments to Mission Energy will reach $1 billion by 1997 (Morse and”
Kinosian, Exh. 10,300, pp. I-4, I-5, IV-3, and IV-4). In addition to Mission Energy Company,
there are threc other-nonutility affiliates: -Mission- First Fmancxal Company, stsxon I.and
Company, and Mission Power Engineering Company. ‘ ‘

Mission Power Engineering Company (Mission Engineering) provides engineering, =
construction and consulting services-in the energy field. Its projects include electric/ gcncratmg
units, transmission lines, and substations (Bryson, Exh. 36; p. 4; Bryson; Exh. 10 732 p 27)
Its operating revenues for 1989 were $209 million: (’Bryson "Exh, 10 732 P. 27) }
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. - Mission First Financial- (Mission: Financial): provides.energy-related: venture-capital and.>
invests in-leveraged-leasing transactions, project financing, and-high: quality: 'securities: - It has»
also-developed a customized cash. management program wprowdc atractive yxclds omfundshelcb ;
pcndmglongcrtcrmmvcsnncnts (Bryson E.xh 36 pp 3-4) L RS AT

Mission Land Company (Nﬁssxon I.and) isa xml cstatc dcvclopmcnt ﬁrm wlnch bu:lds
industrial business parks and engages in land acquisition, construction, management, and sales.
It concentrates on parks contai:ﬁng light manufacturing and-industrial warehouse and distribution
buildings, located primarily in Southern California. (Bryson, Exh 36, p. 3.)

In contrast to its merger partner Edison, SDG&E i is not part of a holdmg company
structure.. . It directly owns Pacific Diversified Capital Company (PDCC). which;-at the time of
this. application, owned. four nonutility - subsidiaries:. - Mock Resources, - 'Wahlco, - Phase I
Development, and. Integrated. Information. Systems.. .On-July 13, -1990; counsel informed: the
ALJs and all partics by letter with enclosed press release that, on June 29,.1990, SDG&E’s:
subsidiary PDCC disposed of its 51 % interest in Mock Resources, Inc., an oil and gas marketer. -
Integrated Information Systems is a2 computerized mapping software and consulting company.
Phase I Development, Inc. is involved in real estate development, and Wahlco, Inc. in air
pollution control systems. PDCC grew very little:between. 1987 and 1988 (Bumgardner,
Exh. 10,300, pp. II-9 to II-11). If the merger is effected, Edison will own PDCC and its
interests in its subsidiaries. (Bryson, Exh. 36,.p. 4). Applicants have not yet-formulated a
definitive plan for the integration of the PDCC subsidiaries into SCEcorp but believe it is likely .
that eventually these subsidiaries will be transferred to and operated under the Mission Group::.
and that PDCC will be dissolved. (Bryson, Exh. 36, p. 5.) Applicants have not focused on
whether these prospcctwc actions require further regulatory- approval from tlus Commxssxon
assuming the mcrgcn' is approvcd (’Bryson, RT 3793-3794),_ PRI R ‘

2 The Merger’s Impact on Apphcants’ Current Corporate
Stl'u(:turcs EE A N PR AT . EE

'I'hc mcldmg of. SDG&E mto thc holdmg oompany structurc and» thc prospectwe =
mtcgrauon of PDCC’s subsidiaries .into the Mission- Group- will trigger significant regulatory:~
impacts. Atthe present time PDCC and its subsidiaries are subsidiaties of a regulated'SDG&E. ..
As such their opcranon& are subject to- direct ratcmakmg control as par* of thc Commlssxon s

standard regulatory review of SDG&E's operations.™ . . . aloa

. 5! For example, under the curreat-structure, the Commisxion dotermines: cost: of capital for: SDGAE as a'
whole, including subsidiarics. This caables the Commission-to-actively mitigate any-adverse impacts of the lubmdu- .
ries” activities on the regulated utility, since .the Commission’s yatemaking process. may. take. .account. of the..
profitability and risks posed by such activities.,
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. Furthermore,. when: the: activities..of a-closely-held subsidiary:are utility-related, the
Commxsmon can and does nnputc some: or all of the:revenues of the subsidiary to the revenue
requirement of ratepayers. This is an appropriate means of assuring that revenues derived from
the utility’s monopoly advantage inuxe to the benefit of ratepayers on whose behalf the monopoly
franchise. was. granted. An- example is the relationship between. Pacific Bell and its PacBell
Directory, which publishes white and yellow page directories. on the utility’s behalf. Revenues
from the sales of yellow page advertisements are imputed to ratepayers.

If SDG&E subsidiaries were to expand into utility-related enterprises, SDG&E’s current
corporate structure would allow the Commission to impute revenues. to the regulated utility if
it deemed such action necessary for any reason, including the need to respond to-potential self-
dealing or monopoly advantage. However, under the proposed merger, SDG&E's subsidiaries
would not be directly related to the merged utility; thus the. Commission may be precluded from
employing such a remedy, and forced to search for other means. to protect ratepayers.

- More significant, however, is the prospective integration of the regulated SDG&E with
the unregulated ‘Mission Group subsidiaries, including unregulated power supplier Mission
Encrgy. For the first time, the holding company corporate structure, with its regulated and
unregulated components, will be imposed upon: SDG&E-and -its ratepayers.

Since the holding company structure (1) provides the Commission with a different type
of control over parent/subsidiary interactions. than it currently . possesses in its regulation of
stand-alone SDG&E, and (2) exposes SDG&E ratepayers to the impacts of SCEcorp’s existing
unregulated. affiliate transactions, the Commission is required to-review-its current SCEcorp
holding company- protections to ensure they are adequate-to-the task of protecting ratepayers
from increased costs which may accompany the corporate melding described above.

3) Protectlons Embodned m-D 88-01-063

In its decision authonzmg deson to roorgamzc and crc:atc a holdmg company structure,
this Comxmssxon nnposcd the followmg condmons (D 88-01-063 Ordmng Paragraph 1):

1. deson must ensure Comrmssxon aceess to the books and records of the
holding company, its affiliates, and joint ventures (§ 314). The
.- Commission will interpret § 314 broadly, and Commission/staff requests

- for books and records are presumptively valid, material and relevant.

‘SCEcorp, its subsidiaries.and joint ventures must employ accounting and
- other cost allocation procedures:and controls and transfer pricing to ensure
and facilitate full Commission review and protect against ¢ross-sub-
sidization (see Edison’s Corporate Policies and Guidelines for Affiliate

7L
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- -Transactions). .. Edison’s policies:include: a,S%“markup on"'fully"loaded
\ o labor costs bﬂled to nonunhty afﬁhatcs for usc o£ Ednson cmployecs.

- SCEcorp, ns subsxdxancs and» Jomt vcnturcs must kecp books conslstcnt'ix
- with. generally- accepted - accounung prmcnplcs, and consxstcnt wnh thcf‘
Uniform System ofAccoums. GRS SR G L T TS

Ofﬁccrs and cmployocs of SCEcorp and subsxdmncs must appcar and
s tcsufym Commmsxon. procecdmgs as neccssary or requ:.rcd

1 ST A

_— deson must provxdc t.hc Commxssxon thh

a. Quancrly and annual ﬁnanaal statcmcnm of SCEcorp, mcludmg--': '
consolidated workpapers; - o ‘

b. ~ Annual statcmcntsrcinta'company transactions, and dcscription of
S cost allocauons and transfm' pncmg undcrlymg samc' ¥

Balancc shccts and mcomc statcmcnts of nonconsolxdatcd subsxcha: !
1cs:

Au pcnodxc rcports ﬁlcd by"SCEcorp thh thaSEC;and

An audxt. pcrformcd by an outsxdc audmng ﬁrm sclcctcd andf':
supervised by DRA, to-be submitted in Edison’snext general rate..
¢ase,. where: the. .Commission-will determine the: need for sub-":
sequent audits as well.

Edison must avoid diversion:of management talent and provide the Com-
mission an annual report 1dcnnfymg certain transfa's

-

Echson must noufy tha Commxssxon in wntmg 30 days pnor to any”
transfer to SCEcorp or to its nonutility affiliates of any uuhty asset or
propcrty cxcocdmg a fan' markct valuc of $100 000.

' Market, technological, or similar data transferred, -directly or indirectly
from Edison 1o a nonutility affiliate:must be transferred at market value.

- - Edison' must maintain’ a balanced capital structure”-consistent with that
- determined to be rcasonablc mdeson s most xeccm general rate case
. desision. . . - o R C T
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~ 10. . Edison’s Board of Directors must continue to-establish Edison” s?:hvidcnd
R pohcy as 1f deson were-a;' comparable sumd-alone utxhty company '

11; | deson must not guarantee the notcs debcntum, dcbt obhgauons or othcrL
securities of SCEcorp or its subsidiaries without prior written Commission
consent.

SCEcorp’ s and Edison’s Board of Directors must give first priority to the
- utlity’s. capital.. reqmrcmcnts, as. dctcmuned neccssary to mect 1rs
. obligation to serve. - . L ot .

Edison must providc a quancrly "rcport to thc Commission‘dctailing' thc
utility’s proportional sharc of SCEcorp’s total asscts, toral opcranng
revenues, O&M expense, and number of employees. . - s

The Commission may require a royalty payment whcncvcr product nghts
patents, copyrights or similar legal rights are transfcrrcd from r.hc unhty
to SCEcorp or to any nonutxlxty subsxdxa.ry : . , '

SCEcorp and its. subsxdxancs may not provxdc mtcrconnecnon facﬂmcs and

related electrical equipment to Edison, where third-party power producers

are required to purchase or otherwise pay for such facilities and equipment

in connection with sale of .energy to Edison, unless the third'party has-the-
right to acquire such facilities and equipment through competitive bids. -
SCEcorp and nonutility subsxdxancs may pamcxpatc m any such com-'
petitive bidding.

These are the post-merger protections which will apply' unlcss tthommxssxon chooscs
10 augmcnt them as a condition. of mcrgcr approval o PR S

(4) The Scope of the Commxssxon’s Revxew of Afﬁlmte Relauon- .
v ships in this Proceeding. - BRI T

One of the more obvious impacts of the proposed merger is the vertical integration of a
regulated electric utility with an unregulated energy supplier. The Commission: is-required-to-
asscss the merger’s vertical competitive impacts, as well as its horizontal competitive impacts,
pursuant to § 854(b)(2). In addition, the Commission. must assess the impacts. of this vertical .
intcgration on ratepayer cost of service pursuant to its regulatory authority-under §§ 707 and -
854. Finally, the Commission must assess the impacts of this vertical integration on its own
jurisdiction and capacity to effectively regulateand audit public utilxty-opcranons thhm thxs statc"'

(5 8547
®

73




A.88-12-035 COM/PME/kiw/val L e L RN R T

. Therefore, we review these vertical' merger impacts 1o -(i)-determine which, if any, are
adverse ‘within- the parameters of § 854, (ii) analyze, -as necessary; .conditions proposed and
designed to mitigate any adverse impacts, and (iii) determine whether, and/or under what
circumstances,. the proposed merger is in the public interest and-may be approved.

R

5 Apphmnt.s’ Afﬁrmntwc Showmg

Pursuant to § 854(c) apphmnts havc thc burdcn of proving by a,prcpondcrancc of the
evidence that the SDG&E/Mission Group vertical integration will not have adverse unmitigable
impacts on competition, cost of service, and the Commission’s Junsdxcuon and capacity to
cffectively rcgulatc and audit the mcrgcd eatity.. oo .

Bccausc thc apphcanon was dcﬁc:cntm thm rcga:d applmnrs were ducctcd to augment
their m.sc-m-chacf 2

, In nsponsc to this dn'cctwc, in. Junc 1989 apphcants submmcd thc "Supplcmcntal
Testimony of John E. Bryson on the Impact on Business Plans of Unregulated Subsidiaries”
(Exh. 36), and the 1989 business plans of Mission Energy, stswn I..'md stsxon Financial,
and Mission Engineering. (Exhs. 726, 727 728, and 729).

Apphmnts contended that thc merger docs not affcct thmr unrcgulatod subsidiaries,
although SCEcorp ultimately may. integrate SDG&E's nonutility subsidiaries into Mission Group
(Bryson, Exh. 36, pp. 1-2). Exhibit 36 consists of 5 pages. . The only other affiliate-related
testimony applicants presented was in rebuttal to DRA and intervenors (Jurewitz, Exh. 33;
Joskow, Exh. 34; J'u ewitz, Exh. 60; and Joskow, Exh. 51).

Applicants assert that the business plans. of Edison's unregulated affiliates reveal no
intention to expand any operations in the current SDG&E service territory (Exh. 726 to 729),
as confirmed by their testimony that the merger has no impact on the affiliates” business plans
(Bryson, Exh. 36; Applicants” OB, VII-1). However, they propose the following safeguards in
the event of mexger approval "to-assure not only that the interests of ratepayers are protected
but that there is no appearance of impropriety.” . (Bryson, Exh. 26, p. 16):

A L P T
ot -

2 «Applicants must address the impacts of the merger on the opcmxons of their unmgulated subsldumes mf’
order that the Commission- may assess the potential post-ruerger environment in which the merged: enutymd its un-
rogulated subkidiaries will operate. In connection-with this requirement, applicants. must make available to the par-
ties current business plans of the existing-unregulated subsidiaries, and 10 the extent those existing business plans -
do not address changed circumstances. (i.c., the impacts of the merger), applicants must also-provide that inform-
ation as part of their affirmative showing (2 PHC TR 95-96)." (May 26, 1989 ALJs" Ruling, p. 3.) - .
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" - The merged-company-will not enter into any:contract to-purchase electric .+ '
energy -and/or capacity. from. a qualifying: facility: in which- SCEcorpror;»f
any. subsidiary or affiliate thereof is-a beneficial owner, except (1) with. .-
the prior approval of the Commission or. (2) pursuant to a competitive
bidding or other standard procedutc established by the Commission. .
(Bryson, Exh. 26, p. 17; sec also the Additional Pr0posod Merger Con-
ditions prescnted by applicants and the U. S DOI in FERC Docket EC
89-5-000 Exh. 730 PP- 16-17.) ,

Applicants are adamant that they have met their burden of proof Apphcants indicate that
their initial direct testimony did not address the mcrgcr s ‘effect on unregulated subsidiaries and
affiliates because there was no effect to discuss. " In” ‘their' brief supplemental showmg, thcy‘
concluded” agam that the merger would not affoqt ‘the nonutihry subedxancs stratchcs or,
activities in any way (Bryson, Exh. 36, p- 2). > - _

Furthermore, applicants assert the amended § 854 does not require consideration of the
merger’s impact on unregulated businesses, but rather mandates weighing the mcrgcr s_cffect,
on "the jurisdiction of the Commission and’ the capamty of the Commission to effecuvclyj
regulate and audit public utility operations in the state” as part of the ovcrall pubhc mtcrcst

determination (§ 854(c)(7)). (Applicants” OB, p. VII-6, fn. 4.)*

We believe that applicants® view is overly conservative. Applicants were required to
supplcmcnt their case-in-chief to enable the Commission to assess the potential’ post-mcrgcr en-
vironment in which the’ mcrgcd entity and its unregulated subsidiaries would operate. The'ALJs™
ruling was not restricted to impacts on the Commission”s ability to regulate the merged entity,
or to an explanation of how the merger affects applicants’ business plans (contrary to Apphcants
OB, p. VII-6), but required a broader assessment of the "potential post-mcrgcr environment.”
In response, apphcanrs essentially rcpcatcd the "no 1mpact posturc takcn in thcu' dct‘ cxcnt mmal
showmg ‘ , . «

Applicants argue that the only affiliate:related” 5854 issue is" the Commxss:on s
jurisdiction and capacity to regulate in the post-merger environment (§ 854(¢c)(7)). (Applicants®

el

o Applicants aver that SCEcorp managers did not cosider the potcntml busmess opportunitics of the unregu-
lated affiliates in deciding whether to pursue the merger (Bryson, Exh. 26, p. 13; Bryson. RT 1182; Exh. 10 704'.
Fohrer, RT 1722-23) md thnt nolhmg lns chmgod nncc thcn (ijmon. Exh 36 pp ‘1-2' Brym RT 1182) '

< . . IR . 1. e e et varrra "r“‘v P o
v . : - I Y A L

S as Applxcants chnrgo thnt’DRAnnd mtervenomvmh onlylomhngntoD 88-01-063. Furthemore. npphcmw
dcny that DRA"s proposed conditions are justified by the merger. Rather, applicants view DRA"s affiliate-related:
concerns as industrywide issues, more appropriately addressed ina gcnencproceedmz:(Apphcmls' OB, pp. ,VII-4
!Dvn'S) oy e :_‘,, ‘__ ; ‘_.".',7 ..“:,['._, AN
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OB, p. VII-6.)-This is:but one of the issues.the Commission:must-review: = The other major
related issue is one which: applicants have chosen-to: meet via their "no impact” testimony: will
the vertical merger between SDG&E’s clectric- utility: operations and: SCEcorp’s unregulated
supplier (Missxon Group) facilitate the evasion of Commission regulation that would otherwise
limit the exercise of market power in distribution?  (Owen, Exh. 20,800, FERC Exh. 710, p.

22.) (See also Merger Guidelines § 4.23.) While this is an issue the’ Commission is required
to assess under § 854(b)(2) as it gauges the mcrgcx s compctmvc cffccrs it is one on which
applicants have presented only rebuttal testimony (Joskow, Exh. 51, pp. 120-133).

Because it ignores the obvious vertical integration issues posed by the merger, we do not.
find applicants® "no impact” posture credible. This finding is underscored by the fact that ap-
plicants have proposed a QF contract preapproval condition that would be unneccssaxy in the
absence of real-world affiliate-related merger impacts. Therefore, applicants’ own proposal
contradicts and undercuts the thrust of their affirmative showing. - '

Nor do we acccpt applmnts na.rrow § 854(c)(7) asscssmcnt Obvxously, wcwxllrcvxcw
thosc regulatory impacts in this proceeding, but not in the vacuum apphcants urgc The
structural changes the merger would . effect rcquuc that we ana.lyzc rcgulatory xnpacts in
conjuncuon with the vertical 1mpacts of the mcrgcr whzch apphcants havc dxsmxssod as
nonexistent,

" In'sum, apphcants havc failed to mect their burden of proof that thc mcrgcr w:n havc R0,
adverse xmpact on the operations. of their unrcgulatcd subsxdxancsL Thxs isa failure to sustain
the rcqumtc burdcn of proof under § 854(c). o o

: Howcva' in ordcr to assess the mcrgcr s ncganvc 1mpact.s m tlus arca, wc review.
evidence presented by other parties on.this subject. In reviewing this mdcncc. we arc left with
two tasks: (1) to identify the effects of the merger on unregulated affiliates and their’ rclatxonshxp_
to the regulated utilities, and (2) to determine the conditions which would have to be placcd on
approval of the mm'gcr to climinate unacccptablc cifocts. el

b. Merger-Related Impacts

" Vertical “integration” of SDG&E's distcibution, facilities and’ SCEcoxp s’ unrcgulatcdlt
Mission Group subsidiaries is an effect of the. mcxgcr ‘which- will,, in andof itself, have four
sxgmﬁmnt impacts, all "adverse”. First, it will increase opportunities for sclf-dcalmg Second,
it will increase ratepayer costs. Third, it will have adverse competitive impacts on nonaffiliated
QFs.. Fourth, it will increase the demand:on regulatory resources: now devoted:to- the. review
of affiliate transactions, duc to the: placement of many of SDG&E’s activities' in ‘the: less-
regulated holding company structure. This raises the issue of whether the merger is m the :
public interest (§ 854(¢c)(7). )
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: B M '(1) Incmnsed Self-Dmlmg Opportunitxes

Thc mcrgcr wﬂl increase opportumucs for self-d&lmg, pamcularly w:th stsxon‘.Encrgy,,_
both in Edison’s current sexvice terxitory and in the new merged entity’s larger service territory,
thereby potentially-exposing a new set of ratepayers to adverse rate impacts.: We. bchcvc post-
mcrgcr sclf-deahng opportumnw w111 increase for ﬁvc pnncxpal Yeasons.. ... .

Pu'st the-Commission has found t.hat deson, whzcb.w;ll bethc sumvmg cnmy follomngz.
the merger, has engaged in past affiliate self-dealing: (D 90-09-088) We would-be less concemned:
if SDG&E were the post-merger dominant firm, since its subsidiaries: are: directly subject to-
ratemaking control. And, significantly, neither SDG&E’s cument "energy. management”
philosophy and practices (Mays, Exh. 30,002, pp. 43-44) nor its historical lack of QF self-
dealing are compatible with post-merger self-dealing. However, in -this area, it is-clear that
SCEcorp’s corporate structure, policies and practices, not SDG&E's, would guide the merged .
entity. And we find, based on applicants” affirmative case,. that SCEcorp plans no-fundamental
change in its dealings with affiliates post merger (Bryson, Exh. 36, pp. 1-2). ‘Indeed, the only::
change applicants propose, the minimalist contract preapproval recommendation, is not premised
on any fundamental alteration of Edison’s dealings with its Mission Energy QF affiliate. There-
fore, unless that proposal is effective in mitigating adverse- identified impacts, a premise which
is discussed infra, the Edison/Mission Energy self-dealing activitics may continue and increase
post merger, 1mpacung an entirely new -set-of ratcpaycrs in an cxpanded gcograpmc service
territory. , : v

, Sccond it 18 undisputcd that thc‘mcrgcd cntity will have access: to ‘more- cash post:.
merger, due to SDG&E's cash flow, and other financial factors. This will facilitate the: likely-
expansion of Mission- Energy's and the other-unregulated affiliates’ opcratxons, -and- opcm thc ‘
door to further self-dealing (Bumgaxdncr, Exh. 10,300 p II-24) L ol

‘I'hufd the record dcmonsu'atcs that the mcrgcd cnnty s dcmand in futurc yms wﬂl bc-
higher than Edison’s alone. Therefore, existing excess capacity will be absorbed faster and more
QFs will be able to sell to the merged utility sooner than would be the case without the merger.
This will expand opportunities for all QFs, including Missioh Energy, in -a post-merger
environment dominated by the merger partner which has engaged in past self-dealing abuses.
(D.90-09-088,.Conclusions of Law 28 and 29.). We note that-the past self-dealing pre-dates our
holding company decision. The discovery of these abuses is also.an- example of how our-
regulatory system can uncover and remedy-such unlawful activities..- But expanded markets and-
service arcas will increase our staff’s responsibilities and tax our resources to uncover future
self-dealing, especially in light of Edison’s intransigence in obeying the information”access
requirements set forth in the holding company decision. The expanded opportunities-are not
confined to-Mission Energy, but may extend to other-Mission Group-affiliates, such-as Mission™
Engineering and Renewable Energy Capital Company, who will be positioned 10 enter into™

iy iy A




A.88-12-035 COM/PME/Kiw/val L N AT B T1EE

construction and/or business arrangements with Mission Energy and nonaffiliated QFs secking
to mect the merged utility”s increased. energy:needs.-This-means-that possible post-merger self-
dealing may take both direct and mdn'oct forms. (Clay, Exh 40 460 pp 9—11 Bumgardner
Exh. 10,300,pp. 11-20 to II-21 ) A )., Ea

Fourth 1hc acqmsmon by thcmerged cnnty of SDG&E’s gas systcm opcn&up addmonal: :
sclf-dcalmg avenues following the merger. DRA's witness, whom applicants chose-not to cross~-

examine, identified several post-merger incentives available to the merged entity, which are
currently unavailable to stand-alone Edison. These include dealings with unregulated'gas pro-

curement subsidiaries,™ manipulation of. queuc position-to favor an affiliate, - selling excess -
transmission capacity entitlements to an affiliate at terms unfavorable to: ‘TatCpayers,;: -and tmnsfcr'

of sensitive markct mformauon (Dobson, Exh. 10,310, p. II-13 to III-23)

Fmally, the merger wﬂl pro\ndc SCF.corp.- andv its. subsxdxancs thh u'ansmission.control

and access to additional areas such as’Mexico and the IID, thereby opening these areas to-expan- -
sion by these affiliates on terms more: favorablc than those prcscntly avmlablc (Kmosxan, :

Exh. 10,300 » IV-28)

. .»_-kar _‘»‘v:*n-.. o

. f(2)- - Increased Ratepayer Cost. ‘~_- .:-,.- - Lo ,'t.'*';” ::’.;:',.'I""'..

A sccond mpact of vcmml mtcgranon rclates to mcrmcd paymcnts 10 mstmg Mms:on»- '
Energy projects flowing from the merged entity’s increased marginal cost (Kinosian,.

Exh. 10,400A, p. IV-8c.2). Since these increased payments provide an additional profit
incentive to the merged entity, it may' sign- additional purchased’ power. agreements- with its
Mission Energy affiliate or otherwise favor Mission Energy. in the post-merger environment of
increased energy sales opportunities. If that occurs, ratepayers may well end. up/paying higher:
prices for capacity and energy duc -to these increased: transactions with: Mission' Energy
(Xinosian, Exh, 10,300, p. IV-22) unless existing protections are adequate to protect against the
effect of thc,inc:rcascd sclf-dca.ling in contract cxccution and contract administration post merger.

E (3) ‘ Adverse Competmve Impacts

: Thn'd thcrc may bc advcrsc compcnnvc 1mpacts ﬂowmg from thc mcrga' agam
principally related to the melding of SDG&E's needs and Mission Energy’s-capacity to:fill them.: -
As discussed in.connection with the increased. s;]:-dmling-qpportunitics it mt;s’,:thcf‘mcrgcr.\

‘ ss. Noththmndszocl:Resoumu no lougcrowned bySDG&E's submduu'yPDCC thegencnc p:voblom.,
remains, because nothing -provents the merged. eatity's futune nfﬁluuon wuh ap. unmgulawd 3nfprocmment;x

eaterprise undctthoholdmgcompmrmmm S T e W s e e
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sets in motion a.series of events that facilitates Mission Energy’s expansion:within'and:outside’
the merged entity’s service territory, both-to- meet the merged. entity’s-increasing :needs-and-to:
take advantage of additional development opportunities-in areas not subject to-the. rigorous air-
quality standards applicable in SCAQMD, such as the IID and Mexico (Kinosian, Exh.10,310;
p. II-10). These out-of-service territory development opportunities, coupled with the increased
transmission access and control the merger provides SCEcorp, may alter the competitive picture
in QF markets not currently open to Mission Energy or not currently controlled by the merged
entity (Kinosian, Exh. 10,300, pp. IV-28 to IV-30). Having new out-of-service territory
development opportunities might enhance competition, standing alone. However, while case of
transmission access creates thxsc’pportumty, the conu'ol of access placcs tha mcrgod cnnty m a
dominant position. S ‘

This control is referenced in the historical record of transmission access problcms.
experienced by nonaffiliated QFs. Given SCEcorp’s merger-enhanced. profit incentives, nonaf-
filiated QFs may likely experience additional difficulties obtaining access to transmission on fair
and nondiscriminatory terms in a post-merger environment of expanded Mission Energy
opportunities absent Commission action. (DRA's OB, pp. 336-337.) Such problcms may be
experienced by nonaffiliated QFs located in the expanded post-merger service territory, and by
those attempting to move their power in the geographic markets in which the merged entity
controls transmission access. o B

Finally, if the merged entity acts-on its inherent incentives to sign.contracts with affiliated
QFs in preference to nonaffiliated QFs, as it draws down its current surplus capacity,
nonaffiliated QFs who would otherwise be. ready .to .meet future energy needs may be
disadvantaged (Kinosian, Exh. 10,300, p. IV-18).- In addition, nonaffiliated QFs losec SDG&E
as an alternative purchaser post merger. While additional purchasers may be available as appli-
cants contend (Applicants’ OB, p.. VII-17), "Edison controls the transmission facilities
nonaffiliated QFs need to complete these purchase transactions (Kinosian, Exh. 10,310, p. III-
24), and is positioned to 1mpcdc thcm if it is so mclmcd in the bcst mtcrcsts of its Mission
Energy a.fﬁhatc

@)  Evasion of Regulation’ ~

The fourth merger impact, again associated with vertical mtcgranon, is the evasion of
regulation issue noted in Section 4.23 of the Merger Guidelines. By cxpandmg the geographic
scope and extent of potential self-dealing, the opportumucs of Mission Energy and the scope of
SCEcorp’s unregulated activities, the merger may increase the.demands.on Commission
resources now devoted to affiliate issues. Indeed, if Edison’s past violations of the regulatory
compacts set forth in our holding company decision are any indication of what will transpire in
the future, it will be increasingly difficult to ensure that inappropriate ¢osts-are not passed on
to ratepayers. Thus while our holding company decision is a valuable protection for ratepayers,
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Edison has attempted. to-use it to shield its activities rather than: open-the Commission’s: access::
to-expeditious and thorough review. - Such contentiousness produces- increased: burdens onthe
Commission in fulfilling its watchdog role under the decision. But we-are committed-to:standing.
guardagmnstaiﬁhate transactions.. Tkus nnpactzs dxscussodmmorc detail mconnocnonw:th-
mitigation, mfra. ; , e R

(5) Balancmg Combmed Competmve Impact.s

| I-Iavmg rcvxcwod the defined wholwalc tmnsmxss:on and bulk powm: markcts as wcll as.‘
the vertical integration aspects of the affiliate issues implicated by the proposed merger, we have
determined that the acquisition will have the fououang advcrsc compcuuvc 1mpact3'

TRANSWSS!ON’ When- vxcwed from both the horizontal and: vcrucal
perspectives, the proposed merger will have adverse impacts in the
following five defined transmission markets: (1) transmission between. .
California and the SW; (2) teansmission between California and the
PNW:; (3) transmission between the PNW and the SW; (4) transmission
to California from the PNW and SW combined; and (5) network -
transmission, Horizontal impacts are reflected in the increased con-
centration in these markets poa.t merger, while vertical impacts are keyed
to the proposed acquisition’s effects on competition betweon the mcrgod
entity and the Resale Cities in these same: markets - o

BULK POWER: When viewed from the horwonml perspective, the -
proposed merger will have adverse impacts in three bulk power markets:
(1)-the SW firm bulk power market, ‘where there is moderate concern.
that the merger will enable the merged entity to-exercise buyer market = -
power; (2) the PNW economy (or nonfirm) bulk power market, where
there is a potential that the merger will enable the merged- entity to- - -
exercise buyer market power; and (3) the SW economy (or nonfirm) bulk .
power market, where the merger will enable the merged entity to
exercise buyer market power and will also result in adverse seller-side
impacts duc to the loss of SDG&E as a key pam«:xpant in an emerging .
market.

When viewed from' the vertical pcrspectwe. the proposed mctgct will'
bave ‘adverse impacts in the defined bulk power markets where Resale
Cities are purchasers, duc to the merged entity’s control over ‘the
network and interregional transmission markets discussed- above, A -
separate impact of the merger in the control area bulk power market is -
its foreclosure of Resale ‘Cities® future opportunities 0 gain delivery -
points from SDG&E, and thereby gain alternative bulk power sources..
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" VERTICALINTEGRATION: MERGER-RELATED IMPACTS ON. AFFILIATED- " ~.c1; v ~iir,
- OPERATIONS: There are four adverse impacts of the merger-effected. - - - ... .-
_vertical integration of SDG&E's distribution. faciliticsrand'SCEcorp:s-:
unregulated Mission  Group-subsidiaries: (1) increased oppormmtxes for.
self-dealing; (2) increased ratepayet cost; (3) adverse competitiveimpacts.. . -
on unaffiliated QFs: and (4) evasion of rcgul.mon ‘ _

The PD made separate ﬁn_dings of "adverse :ffocts on competition” for each of the three
broad categories outlined above, and for a fourth category: retail competition.™ It indicated
that the proposed merger could not be approved unless each of these adverse competitive zmpacts
could be avoided through mitigation measures. This meant that a failure of mitigation in any
onc of these categories was sufficient to support denial of the apphcauon Indeed the PD°
recommended denial of the application on that basis. This outcome is conslstcnt w1th thc Van

de Xamp Advisory Opinion.

Under Attorney General Lungren’s analysis, we also have the discretion to consider the
merger’s. combined competitive impacts and to determine, based on an assessment of such
aggregate effects, whether there will be net adverse effects on competition which miht:atc against
approval under § 854(b)(2). As part of this exercise, we balance the adverse impacts on
transmission, bulk power, and affiliate relationships against the pro-competitive 1mpacts of thc

merger in these areas, as Attorney General Lungren suggests.

However, in thxs balancing task we will not explicitly consider within § 854(b)(2) other
factors considered in § 854(b)(1) or (¢) which may be arguably relevant to an assessment of
competition. The statute does not explicitly indicate that factors considered under § 854(b)(1)
or (¢) may be balanced against the findings made under § 854(b)(2). Since'the cvxdcnum'y record
in this particular proceeding was developed in a manner consistent with a separate consideration
of the § 854(®)(1), ()(2), and (¢) factors, wc believe 1t is prudcnt to adhcrc more closay to thxs

analysis.

Only applicants assert that the proposed merger has pro-competitive elements,
Specifically, these are benefits associated with applicants’ Transmission Service Commitments,
their undertakings in connection with Incremental Facilities Additions (’IFAs), and their claim
that the merger will make available 400 MW of firm transmission service (250 MW to the SW
and 150 MW to the PNW pursuant to the APMC). These matters bear directly on the issue of
transmission. However, as discussed more fully in our mitigation analysis, applicants” specific
undertakings in these areas are inadequate because they fail to address ‘horizontal-side’
transmission market impacts, and would do nothing to alleviate post-merger concentration in thck
transmission and bulk power markets identified above. And, as further stated i m our mmganon‘

% 1a this docision we asseas issucs previously addressed as retail competition instead as rivalry undcr § 854'
(X2) & (6).
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analysis, the Transmission Service Commitments, the:XFA proposal, and:the APMC are woefully
inadequate in dealing with the merger’s-identified adverse ‘vertical-impacts-(see also, PD,

Pp. 996-1002 for more detailed analysis of these infirmities). - These inadequacics totally
undercut applicants” assertion that this merger is pro-competitive.” However even if we give
applicants the "benefit of the doubt” and consider these elements as “pro-competitive” in the
balance of adverse/pro-competitive merger elements, their obvious ‘shortcomings (which also
make them ineffective mitigation measures) lead us to the incvitable conclusion that thc balance
of pro- and anti-competitive merger :mpacts is unfavorable to applicants.

Furthermore, whether viewed separately via a market-by-market assessment of impacts
consistent with the PD’s approach, or aggregated and balanced as Attomey General Lungren -
advises, there is no doubt that the proposed merger will impact competition adversely. Its
identified impacts are not merely de minimis or confined to one market. The effects which the
opposing parties have demonstrated will result from this acquisition are significant and harmful; -
and pervade multiple product/gcographxc markets for transrmssxon and bulk powcr. J

In many of these areas, including the affiliates and transmission areas; apphmts failed
to produce evidence of the merger’s 1mpa¢ts "As’ discussed” above, “and ‘more fully in-our
mitigation analysis, we find more convincing the evidence produced by other parties to counter
applicants’ pro-compcnuve claims. Given applicants* failures, the task of weighing the evidence
of the merger’s pro- and anti-competitive impacts is more clear-cut than it otherwise would be,
and our assessment is that when all three categories are reviewed, the net impacts of the
proposed merger on transmission, bulk power, and affiliates issues must lead to a finding that
the proposed merger will adversely affect competition under § 854(b)(2). Thus ‘whether viewed
under the approach taken in the PD, consistent with Attomey General Van'de Kamp’s Advisory
Opinion, or under the "balancing” approach suggested by Attomey General Lungren, this
proposed acquisition will adversely affect competition under § 854(b)(2) Wc now assess:
whether these impacts can be avoided through mitigation.

4. Miugatxon ,

chcml parncs havc addmscd rmugatxon 1ssucs, and thcxr posmons varymddy

For example;, Attorney General Van de Kamp has determined that the proposcd mcrgcr?
does not meet the xequirements of § 854(b)(2), either as proposed or as potentially-conditioned-
(Advisory Opinion, p. 62). At the other end of the spectrum, apphcnnts argue that the proposcd
merger will provide other utilities greater transmission access than they presently- enjoy, and
consequently transmission access conditions are inappropriate and unnecessary-(Applicants’ OB,
p. VI-158). Nonetheless, applicants® case-in-chief includes specific transmission access

proposals,

’ .
[P
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“« Other’parties have proposed. various. transmission-access: conditions designed:-to mitigate
pcrccwcd anti-competitive impacts, assurmng the Commission:-will opt.to: approve: the proposed. -
merger if it ‘determines- such- anti-competitive problems can-be mitigated.: Sct forth bclow are -
the proposals of DRA, Resale Cities, IEP, NCPA, M-S-R, and PG&E. ... . N URTERTES

The legal standard: for reviewing proposed mitigation of the merger’s adverse impacts on
competition pursuant to -§ 854(b)(2) is avoidance of. adverse. .impacts.: ~Anything short- of
avoidance is statutorily insufﬁdcnt and williprecludc.,authorimtion-of the proposedvma'gcr.. o

E. Adverse Impacts on Wholesnle Tmnmssxon and Bulk Power Markets Cannot be}:
- Avoided-through Mitigation e e N LD

| 1'. Apphcants’ Proposals

L

-'Apphmts‘ tmnsnuss:on-rclatod condmonsfall mto two mtcgorm. g the Transmmon-_,
Sc:mcc Commitments (Fogarty, ‘Exh. 722), and the proposal, augmented by.the APMC, to,
auction 400 MWpf transmission service (250 MW to the SWand 150 MW to‘the PNW), .. ..

4.

. T A ’I'he Tmnsmxssnon Servnce Comm:tmenfs

The Transnussxon Service Comrmtmcm.sbuxld upon deson s e:usung NRC commtmcnts
Under the terms of the Amended 1982 licenses issued by the NRC for SONGS 2 and 3, Edison
has committed to-include in its transmission planning for facilities' within its. service. territory
sufficient capacity to meet the transmission service needs of other utilities (Fogarty, Exh.. 18,
p. 7). If the merger is approved, Edison has offered to extend its NRC commitment to- the
combined Edison/SDG&E system, and to expand it in two basic respects. First, Edison will
expand the NRC commitment to the transmission of power produced by a QF in the merged
company’s ‘service tcrntory to outside utilities. -Second, Edison will construct IFAs where
needed to provide transmission samcc rcqucstcd by othcr utilities... ¥ o

IFAs are defined to include new facxlxtxcs, upgradcs of cx:sung or planncd faczhncs, or
the acceleration of planned facilities. IFAs would be made to expand the merged company’s
interconnections with- ad_]accnt utilities 'as well as to expand- transmission- capacity within the
merged company’s service ‘territory (Id., p. 23). IFAs will become part. of the merged
company’s transmission -system, and must not interfere with the merged. company’s use.-of
facilities to meet its service obligations to-native load customers and- contractual- commitments
to others. Furthermore, the merged company must bc compcnsau:d appropnatcly for the trans-

nmszonscmccstobcprowded - S
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- Theseproposals are inadequate:for several reasons.: Fundamentally,. the proposed-merger
will cause anti-competitive problems. on both the vertical and- horizontal: sides..-: Applicants® -
proposals-do not address horizontal-side impacts at-all, and would: donotlnng«mallev:atz post-
merger concentration in the wholesale markets under review. e ol e

Turning to-vertical-side impacts,. the definition:of service area transmission. contained in
the NRC commitment is inadequate to address Resale Cities™ needs to purchase bulk power from. |
non-Edison sources, in.order to vitiate identified adverse vertical side impacts. of the merger..
Specifically, the definition excludes certain key facilities located entirely within the merged
entity’s service territory (including Lugo Substation, the three 500 kV lines from Lugo to the
Miraloma and. Serrano Substations, the two. lines from Lugo to the Vinceat Substation, and the
entire 230 kV system of SDG&E), which are necessary to permit Resale Cities to access
altermative wholesale bulk power markets.

Also, as IEP points out, the NRC commitment, as expanded to the post-merger
environment, would require that utilities purchasing from QFs, and not QFs-themselves, request
transmission service, and this may have an adverse "chicken and egg” problem on the ease. with-:
which QFs arc able to participate in these markets.  For example, some utilities require executed -
power sales contracts before they consider wheeling requests, while other utilities require the
QF to obtain wheeling rights before executing a2 power order contract (Marcus, Ex. 44,900,
pp. 13-14). Aspresently framed, applicants™ proposa.l‘ :does not recognize this problem, and thus
would not be as effective in assuring transmission access to QFs as it should be to oonsututc
cffective rmuganon in the post-magcr environment. 5 - .

The mcrgcd cnuty s IFA-rclatcd mu:rprctatxon of "full compcnsanon. to .mean.
incremental cost, which is 2 change . from Edison’s :longstanding - commitment to pm\rxdcfj
transmission within its service tcmtory on-a rolled-in cost basis, also-casts doubt on the: cfﬁcacy,
of the IFA proposal as mmganon. Applicants’ mtcrprctanon would place Resale Cities in. 2
worse situation than at present in cost terms, instead of improving their situation through
effective mitigation measures. IEP also notes that the open-ended cost responsibility. for
incremental upgrades may adversely affect the ability of QFs to finance projects.. While cost is
not the determinative factor in assessing the efficacy of mitigation, it is one measure of assessing
whether a particular mitigation proposal will work and thcrcby avoxd adverse consequences.

Apphcznts present IFA proposal gwcs thc ‘merged- cnuty cnurcly too mucb dxscrcuon'
to determine whether or not a particular transmission request should be fulfilled. under the NRC
commitment (as "load-related”) or whether the request should be treated. as- an. IFA.. request
because it is "resource related.” This open-ended discretion may simply exacerbate existing
problems by causing disputes which delay completion of IFA projects.. . - - Furthermore, as
Vemon notes, the IFA scheme may not promote the most efficient configuration of the
transmission system, and will result in some cases in the requesting utility being forced %o bear
the cost of transmission capacity held idle for the merged entity’s future use. This concemn is
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closely related to Resale Cities” criticism:that the ‘merged :entity: isvnot obligated- to-provide -
ownership- ‘options ‘under-the IFA commitment, and. that any- facilities: constructed’-pursuant:
thereto will revert . ultimately to the merged entity.. - Applicants have. not indicated . why the -
ownership option could not be provided under their IFA proposal, or.some vanation-thereof. -
In sum, the Transmission Service Commitments, including the IFA proposal, place entirely too-

much discretion in the hands of the merged company.. That fact,. couplcd ‘with-the limitations

noted above, make it inadequate as a. mmgatxon measure., ‘ . -

b. The Additional Proposed Mcrger Condxtxons (APMC)

Pursuant to the APMC, wruch 1s: thc most currcnt versxon of apphcants’ mcrgu-rclatcd -
transmussion access proposal, the merged entity will provide 250 MW of transmission-service
between Palo Verde Switchyard and Devers Substation as well as sexvice: between Devers
Substation and one or more of three points: an L.A. Basin network point; the Sylmar, Converter
Station; and/or the Midway Substation. . Service between Devers Substation and the Midway
Substation will only be firm in the northward direction. Participants in the auction must buy this
transmission capacity on a bundled basis, meaning that they must buy the link from Palo Verde
to Devers Switchyard, as well as.a second link from Devers to Sylmar, Midway,. or the L.A.
Basin. Service to the SW will continue until May 31, 2005 contingent on'-DPV2 bcing built and
placed into-service by May 31, 1997. If this does not occur, the 250 MW transmission sexvice
will terminate in May 1997. .

Under the APMC proposal, the merged entity will also provide 150 MW of firm
transmission service to the PNW through the Sylmar Converter Station to-the Nevada-Oregon
Border. Participants in- the auction can buy: this transmission ¢apacity on an unbundled: basis.
Service is to be provided on-a firm: bxduecuonal basis unul Janua.ry 1 1998 and thcn south to-
north only until 2001, S . Lo T

There are several reasons why applicams" APMC proposal will not»avoid-‘,mc,proposod‘
merger's adverse impacts on competition in the wholesale transmission and bulk power markets.
under review. First, the duration of the transmission service to-be-offered is. inadequate.
Service from the SW will continue for a2 maximum: period of 14 years, or may cease at the end.
of 1997 if DPV2 is not built. Bidirectional transmission service to the PNW is certain only until
1998 and from 1998 to 2001, transmission scmcc 1s umdxrocuonal only (south 10 north)

Second, the APMC proposal contcmplatcs two scparatc and uncoordmatod auctxons. ‘This
means that a utility must succeed in two auctions to get service linking the PNW and SW, and
only a maximum of 150 MW is available to link the two separate regions, Thus, the connection
linking these two regions has a maximum duration period of 7 years (1998). Furthermore, there
is no nexus between 150 MW and the competitive problems identified in these markets. Yet
adoption of applicants® proposal would require a finding that the availability of 150 MW for
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7:years: constitutes. effective mitigation: of ‘the merger’s long-term separation -of .two-regional .,
markets (SW-& PNW). that. may otherwise. eventually-be-unified through- removal-of: existing:
barriers to transmission accessibility. The APMC, a-one-time event during: which-two-separate -
uncoordinated auctions will be.held to dispose of 400 MW, clearly does not address the long-
term problems identified in these markets, where mitigation could only be accomplished by the
availability of reasonably priced long-term transmission service. Case-by-case contracting, such-
as that underlying the APMC proposal, is' an inadequate vehicle for opening- up these -
transmission markets on a nondiscriminatory basis in the long-term. In short, both the duration
and quantity of the APMC are madcquatc.

Thixd, thcrc is no way to oversee the APMC mochamsm' 1mplcmcmatmn has been left
to-the merged: entity, which will be responsible for resolving ambiguitics outside any formal
dispute resolution forum. This criticism, of course, assumes that any forum could-effectively -
resolve dxsputcs related to short-term transmission service provided under the APMC. - Effective.
resolution is a real: question given that decisions. regarding short-tcrm service- must be made
quickly and often on-the-spot to avoid-lost opportumncs. L :

Fourth, thc APMC proposal is restricted to cnuncs a dcﬁmuon which cxcludcs QFs
and IPPs. Although the proposal includes a provision. for resale or assignment of transmission,
this xemedy is probably impractical due to the required bundling of the service which- may not
make it attractive for resale. Furthermore, the merged company is not restricted- from buying
this service under an assignment arrangement, so there is no guarantee that all auctioned service.
will eventually be used as mitigation.

Finally, there are troublesome questions about the reasonableness of the APMC's price -
mechanism. The "90% to 120% of base rate” calculation is premised on a very rough range,
which some parties criticize as arbitrary. No examples have been provided:by the applicants to-
demonstrate how the mechanism would work in actual practicc. DRA is concerned that the.
ceiling price is t00 low, and that the proposal will likely result in excess demand. Other parties
believe the ceiling price is too- high. Bidders will pay. different prices for the same service
versus a uniform price. Transmission is not necessarily awarded to-the highest bidder on each
segment, since the entire bid is evaluated as a whole. Also, ranking- the bids-on a.net present
value basis may discriminate against thosczwho- need transmission more in later years, as DRA,;
notes. ' R

For all of these reasons, applmnts proposals fall short of avmdmg thc ann-compctmvc
aspoctsofthc-proposodmagcr..h. A T R
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_“ 2 RA’sTransmmion Proposal

DRA’stransmmxon proposal mthe most far-mchmg ofanyprcscnwd mtl'us dochct, andr;
the only one which takes account of both short-term ‘and-long-term ‘merger impacts::: DRA's
proposal considers the needs of buyers and sellers in these markets for 25 to-40-years:in: the-
future, as well as in the short term. Its proposed mandatory auction is an attempt to fashion
a reasonable arrangement for buyers to obtain firm. transmission capacity, while balancing the
bargaining positions of buyers and sellers in transmission: markets where the merged -company
has substantial market power. It also gives buyers. more access to the. SW post mexger, thereby:
addressing: DRA’s. buyer market concerns in-the SW bulk power markets.. The proposal is.the
only one which attempts to further the unification of the regional PNW and SW.markets through
increased transmission access. It is also the only proposal which contemplates: that sexrvice would
be made available for periods corresponding to the life of the gcncrating resources that will
utilize the transmission capacity. Thus, the pmposal is adcquatc in terms .of thc durauon of
u-ansmxssxon scmcc 10 be offered. ' ,‘ - Y L

DRA’s smglc price auction contcmplatcs that unbundlcw pomt-to—pomt service. would bc :
made available under a procedure that would be repeated periodically. The amount of wheeling
services to-be provided under this proposal would be determined: by the demand: for:same at a
price sufficient to cover long-run incremental costs. The mechanics of the procedure would be-
overseen by regulators.  Therefore, DRA contemplates that regulators. would-be- involved- in-
determining the amount of transmission service to be auctioned in response to' the.competitive
problems identified in -this decision. This is a marked-1mprovement. over thc a:bm'ary‘
assxgnmcnt of a ﬁxed MW amount (400 MW) by apphmnts. e :

'I‘ummg 11°3 thc issue of pncc, DRA contcmplatcs that deson would xdcnufy a bxddmg
price range with a ceiling price equal to-or-larger than the embedded cost of the point-to-point
service, plus the cost of any identifiable present or future incremental facility additions required
to provide the service. ‘Edison would-determine. the floor price as.less:than- the sum:of the
embedded cost of the point-to-point service and the cost of any identifiable present or future
incremental facility additions rcquu'ed to provide service, but no lower than -the short-run
incremental cost of transmission service. DRA believes. that ratepayers are protected by the use
of incremental cost pricing in the dcvclopmcnt of the price floor. However,. the-use of marginal
cost pricing is disputed by those parties who believe they would be adversely- affected by, the
departure from embedded cost, and/or that their unique position justiﬁcs preferential treatment.:
Thus, DRA’s use of marginal cost is- controva'sxal and would rcquu'c addmonal rcﬁncmcnt i
a contested regulatory proceeding., : . B N LS AL B )

DRA’s proposal also is comprchcnsivc in its attempt to addrcss“sitﬁétionvs whcn: dcmand
exceeds  supply in -both- the. short and: long run, an.issue’ applicants’ proposal::does not

acknowledge. - Where demand exceeds supply in the long run,” DRA:proposes-that the. merged
entity be required to increase the capacity made available at a.subsequent auction.. - The-amount
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of this increase and the date of the subsequent auction.would. be subject'to' regulatory review.
DRA also contemplates that the merged entity could make additional wheeling services. available
cither by constructing new facilities:or reducing its own use of adstmg ones.. ‘Again, the details

of these aspects of DRA’s. proposal whxch are not d: mmxmu in- scopc or conu-ovcrsy, -have not:.

yet been dcvclopcd fuuy

Thc length of the contmctual pcnods DRA. contcmplatcs undcr its aucnon proposal axc-f
longer than.those: contcmplatcd in the APMC proposal. For example,.DRA."s proposal-provides.
specifically that wheeling services are to be made available for contractual-periods correspondmg :

to utility planmng horizons, and sets a hkcly range-of 25 to 40 years, whereas. the maximum.
duration of service under the APMC is 14 years. DRA’s proposal alscrcontcmplatcs that
downwardpncmg ﬂmbmtywould bcpcmuttcd in; certain events. T S ST

Fmally, unlike thc APMC DRA's proposal contams a d1sputc rcsoluuoa, mechamsm m_
the form of "regulatory adjudication,” while encouraging private settlement. via assignment of -

costs to the losing litigant. However, agam thc dcuuls of this mochamsm are unclcar prcscnrly
and thc:ssuw involved are contcnuous : B P SR A

Noncthclcss, in 1ts scopc and: spccxﬁmtxon of dcta:ls, DRA’s proposal is. compxchcnswc, ;
visionary, and. far :superior to the. APMC. It also.represents an attempt.to balance.impacts,-
protecting ratepayers through incremental-cost pricing provisions, while addressing the needs.of .
Edison’s.competitors in these markets.through its focus on-nondiscriminatory, access. It also-has

the - advantage "of addressing . vertical and. horizontal merger impacts, by::going . beyond.
transmission access provisions, and attempting- to-address market concentration, a horizontal
issue. It seeks to link the PNW and SW markets and thereby attract additional buyers to those
markets which. will be adversely affected as a- result of the proposed merger’s monopsony

cffects. - Furthermore, the proposal is the only one which links the PNW and. SW.regions,-and.

addresses the fact that the merger will have the long-term 1mpact of }cccpmg thcsc two- rchonal
markets. separate unlcss thc type of mitigation DRA suggests is. adoptcd o

However, a major concem has been raised regarding the fcamblhty of DRA's proposal '

As-several parties have noted, the details of this proposal remain somewhat fuzzy... Even DRA
acknowledges that its proposal requires refinement in-a subsequent implementation phase in. this.
docket, or in another appropriate forum. For example, issues such as mechanisms to determine

the amount. of wheeling to be provided by the merged. entity,. its. choice of ceiling-and.floor.

prices, and procedures governing construction of new incremental- facility additions. or other
facilities needed to provide service (cspedally in those cases where demand exceeds supply. in
thc long-nm) must be developed prior to 1mplcmcntauon

DRA sproposal relies hcavxly on mcx'cmmml cost pncmg pnncnplcs, and PERC is just

beginning to look at incxemental cost pricing in this context. - Thcrcforc,~apph<mts raise the
spectre-of a jurisdictional clash with FERC if the Commission adopts, DRA’s proposal.. . . ..
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- .-Related ‘to ‘these /feasibility problems is 'the :fact ‘that . the .DRA::proposal; requires:.the.
Commission to. become heavily involved in- oversecing .the' auction: process. - For: example, the
merged utility would be required to submit to this Commission its supply curve (the amount of::
firm transmission capacity which can be made available without affecting reliability at various
prices beginning at short-run variable cost and ending with Jong-run incremental cost) prior to
the auction. The reasonableness of Edison’s supply curve would be subject to regulatory review
cither at the outset or retrospectively. However, this could be a rather complex and lengthy
undertaking if, as applicants assext, the Commission must determine increraental variable costs
on multiple varied transmission paths throughout the merged utility's. system.- Nonctheless,
DRA’s proposal would require that, prior to each auction, the Commission- hold :proceedings
where these matters could be reviewed and resolved, both to ensure that auction: impacts on
native load customers are taken into account, and that the auction is held on: terms which: effec-
tively carry out this Commission’s orders regarding merger-related mitigation. Thus, the
Commission will be undertaking the expanded role of ensuring that the auction: process is fau'
to the merged utility’s competitors, while protecting its retail customers.. :

Clearly, DRA s proposal raises significantimplementation issues, jurisdictional questions,
and the spectre of increased Commission involvement in setting and monitoring the parameters-:
of the auction process. Applicants have not offered any solutions to these issues.. On. balance,,
we conclude that, at the present time, DRA’s proposal will not avoid the horizontal and vertical
adverse competitive effects which have: bccn identified in thc wholesale transmission: and bulk
powcrma:kcts undcrrcwcw. . S o \ ST

To constxtutc dfocnvc rmtxganon undcr § 854(b)(2), - proposal must avoxd advcrsc
1mpacts of the merger. This means that the proposal must be presently feasible, so that the
Commission can establish it with the knowledge that it will work effectively at the time-the-
merger is authorized. Qur authorization of the merger, connngcnt upon further development of
DRA's mitigation proposal, or refinement of its crucial missing variables in a“subsequent’
proceeding, is legally impermissible because we cannot now ensure that the mitigation measure
as ulnmatcly adopted will be sufficient to avoid adverse competitive impacts. Once authorization
is given, the merger cannot be undone.. .Tha:cforc, a decision to allow the proposed merger to
proceed without - definitively rcsolvmg major -mitigation: details. may . have irreversible
consequences. Presumably, this is why the I.cglslaturc has spcc:ﬁcd such a hxgh mmgauon
standard in the amcndcd version of § 854 S

Furthermore, even if the statute pc.rmxttcd such a phascd approval process, thuc is no
assurance that DRA’s proposal would work, given the jurisdictional and feasibility questions that
have been raised.” . Thus, the problems. go beyond mere implementation. or. timing.-issues to

57 For exaxaple, even if the tereas of these transmission commitments could be:tightened, aod mechanisms.’
provided to arbitrate or adjudicate conflicting claims to-transmission-service, this is a’cumbersome.- arrangement. -
(continued...)
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fundamental questions.of feasibility. .. For all.of these:xeasons, :we conclude:that the.proposed

merger’s. advase compctmvc mpacts cannot bc avozded» at tlns nmc by adoptlon fo£ DRA S’

pmposal. S L AL

Other Specd" c Proposals

e L0

: Other speaﬁc condmons. whxch are Jcss compmhcnswc than DRA's aﬁcnon proposal
have also-been presented. Because we have rejected-applicants’ mitigation approach, and have ..

indicated: that a: comprehensive mechanism. akin: to DRA's auction proposal. is. preferable to "

mitigation measures of 2 more ad ho¢ nature, it is-unnecessary to- addrcss manyof Rcsalc Cmcs

proposed. merger condmons in greater dcml 3

S1mﬂar1y, thc ad hoc mmgauon proposa.ls of PG&E and IE.P were fully addrcsscd in: Part
Nine of the PD, and need not be further addressed -here, - - , N TR

NCPA's proposal for a tight pool, and its proposal that "best efforts” be required to open
membership in. the CPP to NCPA, do not appear-to be supponcd by .any cvxdcncc t.hat thc
merger will have adverse impacts on power poolmg issues pcr se.” o o

M-S-R’s transmission proposa.ls are kcycd to xts umquc sxtuanon. Wc ﬁnd that M-S-R’
transmission proposals, which are designed to ensure that it obtains 150- MW of firm transmis~
sion commitments from Palo Verde to Midway, and from Lugo to Midway, are not specifically

related. to the merger. However, to the extent that M-S-R, like all- other participants. in these

Qe
Dl s

57 Cone contmuod)
Itis unclur that it would work offocuvcly gwcn tho dynamxsm oi' thc bulk powar markcts, whem pumhnsc and mle
opportumtms arise wxlhout ndvnncc notxce and expire wuhm mmutcs or hours (Adwsory Opqun. p. 59) ‘

% The Roulo Cities propoa-o detailed merger condntnonswhxch ‘address spocxﬁc probloms in'their mht:omhap
with the merged entity, and are intended to lirnit the latter's ability to‘exercise market power-over ther. Many of

the Resale Citics” proposals are presented to-counter applicants” transmission service coramitments and related con- .

ditions, and are designed to be adopted if the Commission approves applicants’ suggested mitigation-measures. -
(Southern Cities” OB, p. 136). For example, Southem Cities” ten suggested conditions are supplcmcnul 173 npplxc-
ADLK mitigation measures, nddrcmmg such TOuttor an NOrVICO arok LruOsmMINNION, umport tranuminsion servico, addit-
ions to the import transmission system (such as IFAs). pamexpwon in new mnsmmsxon facxhuea. md nonfirm
transmxsswn scmcc. _ A

5% NCPA also proposes gencric tranxminyion accoas condmonu pmomod aftor FE.RC‘:« docmonmxm_y_gx
& Light, supra, although the specifics of its proposal, in¢luding implementation details, are sketchy. (NCPA's OB,
Appendix A). However, NCPA's basic concerns that it have adequate transmission access, especially to alterative -
firm power zoarkets in-the desert SW, would be addressed-through-adoption of DRA's auction: proposnl dthough
the latter pmpoul would not afford-such.access at the cost-basod rates. NCPA desires. . ... .

-90--




A.88-12-035 COM/PME/Klw/val ATy R

markets, would be advantaged by a: proposal that would.improve. uansmrsmomacocss.to ‘thc SW e
nxconcems would bernet, atlmst in part, by DRA'saucuon proposaL mnm e

: In conclusxon, we find that thc proposed merger s. compcuuve rmpacts are bcner .
addressed through a comprehensive scheme such as:DRA’s auction proposal rather than through::
adopuon of these ad hoc proposals which addmmnm umquc to thc srtuanons of the parucs
proposmg thcm. :

RV Jae T ey -

4... Condusion = = . . ' T S ImNLLNL L N

Having reviewed the mitigation proposals of applicants and other parties, we conclude
that DRA’s transmission proposal is-preferable to all other measures:presented for consideration.
However, that comprehensive proposal requires significantadditional implementation efforts, and--
it is uncertain that even after such efforts have been undertaken, the outstanding jurisdictional -
and feasibility questions would be resolved in a manner consistent with the statutory: mitigation
requirements applicable to this merger (§ 854(b)(2)). The statute requires avoidance of adverse
competitive impacts. However, today there is no proposal dealing with adverse merger-related
wholesale transmission and bulk power impacts which meets this test. PU. Code § 854(b)(2)
does not permit authorization of the proposed merger subject to future imposition of conditions.
designed to avoid adverse competitive impacts. Rather, the statute requires that the proposed
merger not be approved unless adverse impacts on compcuuon can be avmded at. the ume of
approval We find thcy cannot. - : I

F. Adverse ImpactsAssocmted wrth AfﬁhaterertnenlIntegratxonCan Be Avoxded Only-~
Though Partial Divestiture - . ... R DN :

1'. ~ Current SCEcorp Protectlons and Exlstmg Regulatory Mechanms

: Wc ﬁn¢ 1hat current regulatory mechamsms are madcquatc to daL w:th thc adVCl'SCT
impacts- of the vertical integration this merger will effect. This is because ‘the present:holding .
company decision’s protections are not directed to'the broader scope. of issues posed by the
merged entity, and due to Edison’s course of action in evading compliance with its-conditions.:
While we might broaden the decision’s scope, deson s track record on: comphance ‘would -
undcrmmcmcdﬁcacyofsuchchangcs. s o S e

‘I'hc holdmg company domsxon provxdcs lcss direct Comxmssxon ratcmakmg control ovcr :
affiliate transactions than SDG&E ratepayers currently enjoy. It is fundamentally illogical that
a mitigation measure which provides.less. direct ratemaking control than the pre-merger status
quo. could be effective, in and of itself, in preventing the greater post-merger harms. associated
with increased self-dealing opportunities, increased ratepayer costs, and adverse competitive:
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cffects.on nonaffiliated QFs, not to mention-evasion of regulation. - Thus we take no-comfortin:.
applicants’ contention that there is some benefit to bringing SDG&E's current PDCC.subsidiarics -
under the SCEcorp holding company structure (Applicants’ OB, p. VII-11, VII-14), since the
actual impact of this change is to lessen the Commission’s direct ratemaking: control over these
entities. Likewise, we find unmerited applicants’ reliance on the holding company:conditions to .
protect ratcpayers and competitors from increased. self-dealing through affiliate ‘company
transactions with the regulated gas distribution facilities acquired from SDG&E (Applicants’ OB,
p. VII-27). The issues posed are greatly beyond the scope of the matters considered by the
Commission in its 1988 holding company decision, and applicants’ reliance on the decision
presumed, incorrectly, that the merger would not expand the nature of the Commission’s
required oversight of these gas Opcranons (Jurcthz Exh 60, pp. 107-109).

Even those who believe the holding company condmons arc nnma fagm adoquatc.
mitigation measures must pause in reflecting upon the practical experience of this Commission.
The protections are only credible if the Commission is ensured the necessary. access. to holding
company books and records to effectively validate them (D.88-01-063, Ordering Paragraph-1:1). .
Yet, as this record clearly demonstrates, despite applicants’ pre-existing: obligations and the-
Commission’s stated. intention to construe the holding company conditions and its. statutory
authority in the broadest possible fashion, applicants have often failed timely or willingly to.
provide the information necessary: for the Commission’s reviews of -affiliate - transactions
(Kinosian, Exh. 10,300, p. IV-36 to IV-42). Even in this proceeding, where applicants are
anxious for a speedy Commission decision, they have been less than forthcoming in addressing
the affiliate issues posed by the assigned ALYs and Commissioners following the May 11,.1989
PHC. More than any other factor, applicants’ reluctance to provide information as required by
holding company decision Condition No. 1, and thereby satisfy their obligations under the
regulatory compact struck in D.88-01-063, undercuts the notion that rchancc should bc placed:
on this mitigation vehicle, even were it modified in our decision today. . '

Nor does the existing ECAC reasonableness review protect ratepayers adequately in the
larger post-merger environment. The ECAC's rapid schedule, its resource intensive nature, its
reliance on:the good faith provision of utility/holding.company information, and its focus on fuel
and puxchased power costs (in this.instance the QF purchased power contracts) to the exclusion:
of other significant affiliate-related issues (such  as transmission access) make the-ECAC an
unsuitable forum to protect against the adverse impacts identified.in this decision. . The Commis-
sion’s pre-merger experience is that the ECAC has not been an ideal forum for adjudicating:
contested affiliate issues. This casts serious doubt on the ability- of this mechanism-to resolve
the greater problems associated with the cxpandcd sclf-d&lmg opportumncs facnhtated by the

mcrgcr.

.. The third existing regulatory méchanisfd ,V-on;’wvﬁivc'h apphcantsrdyxsmecompcuuvc
bidding protocol. However, this protocol only addresses the initial contracting’;stage,. not:the
contract administration stage, where abuses can raise the spectre of substantial excess ratepayer
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costs (Jurewitz, Exh. 10,729, pp. C008224). Additionally; as-Vernon-points:out, competitive
bidding does not address indirect self-dealing, which may occur when Mission Group companies

like Mission Engineering . deal -with Mission: ‘Enexgy: partners:in:: pre-operation:” project
development ventures (Clay, Exh. 40,460, p:-9), or-when.nonaffiliated: entities. such:as.Luz:
transact business with 2 Mission Group affiliate (Bumgardner, Exh. 10,300, pp..I-20:to TI-21)..
We have determined already that these transactions will be facilitated: post mergex. - In-addition,
as Vernon notes, competitive bidding in its various forms is heavily dependent upon utility input,

and does not remove all subjectivity from Edison’s contract award decisions, thus.raising the

question of whether it is a sufficiently neutral vchxcle to protect ratcpaycrs, nomrhstandmg ap- :
phmnts‘dmms. . T , . e

-We do not find. apphcants' contract prmpproval condmon adoquatc to dca.l mﬂt*mcmzscdf;
post-merger self-dealing opportunities. As-DRA -and- intervenors have noted,: apphcants
proposal is fundamentally flawed in that it addresses only the initial- contract stage, and its-
mitigating effects would be so limited. It is also-necessary: to protect ratepayers and competitors ;
from the effects of contract administration self-dealing abuses, which can-be significant due to-
the long-term duration of QF contracts. In addition, as DRA notes, preapproval is Commission
resource intensive, and rcquu'm review of thc corm'act scparatc from othcr resource planmng
docxsxons.. " S L R

Nor do we ﬁnd SC.Ecorp s mtcmal corporatc pohcy, that any dw.hngs thh QFsm wluch \
Mission Energy is interested must be more beneficial. to Edison ratepayers than- comparable -
dealings with unaffiliated QFs, adequate in-and-of itself to- mitigate the adverse impacts-of the -
merger. While we applaud this corporate policy, the stakes are simply too high, and the internal
conflicts of interest t0o great (Kmosmn, ‘Exh. 10,300; p. IV-5) to.find this. well-intentioned
policy, which is uncnforcoablc in any mcamngfu) rcgulatory sense,. an. adcquatc mmgatton-.
measure., S o - o I NN IR

Similarly,tthc independent audit by Coopcrs. & Lybrand is,insufﬁcicnt;bomuso'it: ! 1) docs-_;;
nothing to ensure that contract administration practices comport with. Commission. policy; 2):is
subject to the same information access constraints. that have plagued DRA;.3) is. subject:to-
Edison’s reserved right to review and comment; and 4) does not compare-Edison’s.
administration of affiliate and nonafﬁlmtc contracts (DRA's OB p. 368; erosxan, Exh 10 310,

p.IV-ZO). S " B EEIRRE . A T

: In sum, bcmusodeson has rcpcatcdly fatled to provxdc the rcqutstte acccss to bools andf
records mandated in the present holding company: decision,. wefind: that- its~failures..would.:
continue to undercutany new regulatory-protections we might impose on-the post:merger entity.
Therefore, we must lookbeyond existing regulatory: mechanisms tailored to the pre-merger status.
quo and applicants® proposals to'determine whether other proposed measures will'adequately
mitigate the merger’s identified adverse impacts. -
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DRA’s Prohibitxon Pmposal

DRA‘s rocommcndanou that thc mcrgcdnuuhty bc prolnbxtod fmm* sxgmng any- *futurc
contracts ‘with- Mission ‘Energy has. a. certain, app&l..u It eliminates. future-direct self-dealing::
problems. between those particular afﬁhatod compamcs and the nwd fox: addmonalr rcgulatory
oversight in th:s dxscrctcm _ .

Wc are lcss conccmcd than DRA that prohﬂ:mon docs not mmgatc "br.un dram, for we
are not persuaded that the merger itself will cause additional movement to Mission Energy or
the other affiliates. Only 3 years have passed since holding company formation was authorized,
and it would be prcfcrablc to have historical data spanmng a greater number of years to get a
better perspective on the issue of "brain drain.”. However, it appears as applicants contend, that
the significant movement of personnel underlying DRA’s concemns occurred :during . initial'
staffing of the affiliate companies (Bumgardner, Exh. 732). We cannot find, on the basis of the.
record before us, that an outflow comparable to. thc initial one is ongomg, or that thc ‘merger-
per se will trigger such movement. : : TS -

Asa pracucnl qnatter, thccffoct o£ adoptmg DRA's proposal mo gmndfathcr thc cxxsnng't
13 Edison/Mission Energy contracts, and thereby confine Edison/Mission Energy self-dealing:
to pre-merger contracts., Were this recommendation adequate to mitigate the adverse impacts
of the merger, and therefore suitable for adoption, we would require as an additional: measure,
that cach of the 13 contracts not be renewed at the end: of its current term, O dwatulumatcly,
the mcrgcd utilxty would have no contracts with Mssxon Encrgy, or any successor cnuty

The chief problem with DRA’sproposal howcvcr, is that itisa lcss than comprchcnswct
solution to the adverse effects identified. It.does not address indirect self-dealing, nor would:
it prohibit other Mission Group Companies, such as Mission Engineering, from dealing with the:
13 grandfathered projects or with other QFs sclling to the merged utility. This is a problem
given our finding that the merger increases the Likelihood of self-dealing in these: specific areas.
In addition, prohibition does not protect SDG&E's ratepayers ultimately from paying the costs:
assocmtcd wnh sclf-dm.lmg VlS*&-VlS these 13 contracts a lxabxhty thcy would not havc abscnt

Nor docs prohibmon assure that thc Commxssxon s post-mcrgcr rcgulatory burdcn w:ll
be reduced. The 13 existing contracts which presently provide 1468 MW to Edison, or 76%
of Mission Energy’s 1989 sales (Kinosian, Exh. 10,300, Appendix.C), will become. part of the
larger merged entity®s resource plan post merger, and must be reviewed in ECAC reasonableness:
proceedings.. Qur experience in some recent ECAC proceedings, which were highly contentious:
due 10 disputes-over the availability of information possessed by the panncrs docs not suggcst"‘
that demands on regulation will be reduced- follomng r.hc mcrgcr. e ‘ :
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... Finally, grandfathering the. existing Edison/Mission Energy contracts will‘not-eliminate
adverse merger-impacts-on other QF competitors. It-will be impossible in the.expanded-service:
territory to ensure that merged utility self-dealing with the existing Mission Energy projects is
avoided or that such sclf-dcalingwill not adversely affect nonaffiliated QFs.or otherwise impair
their transmission access. opportunities, especially ‘given the. enhanced - u'ansnnssxon -ACCESS.
avmlablc 10 thc merged. mnty followmg the mcrgcr. ' TN

- For all of tlmc rcasons, prohxbmon is not a sausfactory rmuganon mmsurc.; JRT

3. Pnrtml Divemture of Miss:on Energy

The- only measure that could be adopwd in. mmgauon of thc 1dcnuﬁed vcmcal mpacts
is divestiture,  This is:the pnmary DRA rocommcndatxon. sccondcd by thc Attomcy Gcncral
San Diego,. and UCAN L P

Howcvcr, we bchcvc DRA s rccommmdcd total dwsuturc of stsxon E.ncrgy is, both
overbroad and unnecessary to address.the merger’s.identifiedimpacts. A more narrowly tailored
partial divestiture,” confined to the Mission Energy. projects which operate in. the-WSCC, is
sufficient to address the increased self-dealing, ratepayer costs, and anti-competitive problems.
resulting from this merger. It makes no sense to require divestiture of Mission Energy’s
international, East Coast, or other projects. outside the WSCC (which. will neither: supply the
merged entity’s energy needs nor enable it to use its control over transmission to-disadvantage
competing QF sellers), except to address companywide "brain drain” or cross-subsidization
problems. However, we have not found such companywide problems to. be merger impacts..

Following partial divestiture, Mission Energy projects outside the WSCC would be
subject to-the holding company reporting and auditing conditions. Meanwhile, partial divestiture
of Mission Encrgy projects located within the WSCC area, plus a comprehensive ban on Mission
Energy's involvement in future projects in that area, severs the affiliate link only to the extent
necessary to eliminate self-dealing - between. the -merged entity: and those portions of its
unregulated affiliate’s. geographic operations capable of (i) serving the merged. utility’s energy
needs or (i) enabling it to use the transmission grid to disadvantage its competitors. Such
limited divestiture is precisely tailored to the adverse effects of the merger, by ensuring that
nonaffiliated QFs are not competitively disadvantzgcd in their dealings with the merged entity
or in their transactions with other prospcctwc purchasers throughout the dxscrctc gcographm area
where thc merged cnuty controls transmssxon

Funhu-morc, pamal dxvcsnturc rcprcscnt&adcquatc mmgauon becausc nc is a clcar-cut
definitive remedy, which also allows Mission- Encrgy to continue as-an ongoing entity-in the
WSCC albcxt undcr dxffm:nt owncrshxp It a.lso is lcss Dracoman than’ full dwmturc becausc
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1t allows.SCEcorp to retain its Mission. Energy: pro;octs outside the-WSCC;-while: chmmaung
all forms of stsxom Encrgy sclf-dnhng, both dm:ct and mdn'cct,«m thc dcﬁned a:u. :

. vacn thc mmscd funds avaxlablc for post-mcrgcr cxpanszon of stmon E.ncrgy s
operations, both within and outside California, and-the-potential that self-dealing .abuses will:
attend this expansion and lead to increased-costs for the merged utility’s-ratepayers; partial:
divestiture is the only sufficiently ameliorative remedy: Partial divestiture enhances competition
by decisively eliminating: the unfair advantage Mission Energy-related: self-dealing poses to
nonaffiliated QFs within the geographic area where the bulk power and transmission markets
sexving the merged entity are located. Partial divestiture limited to the markets serving the
merged utility, will clearly minimize the Commission’s. Mission Energy-related regulatory
burdens on a prospective basis, although several reasonableness reviews for past record periods
must still be undertaken. For the future, however, the Commission will not need to be involved
to protect against self-dealing in the initial contracting stages, or in contract administration, since
the principal cause for concern, the affiliate link, will be severed. This' should-avoid lengthy:
proceedings which would otherwise be necessary to review the reasonableness of these
transactions. In addition, by.leveling the competitive playing field,. partial divestiture. should
result in a decrease in other proceedings, such as complaints. filed by nonaffiliated QFs, and
should otherwise lessen the demand on resources now dcvotcd to stsxon Encrgy-rclatcd afﬁhatc
msuwbyComm:ssxonstaffatalllcvcls. o R R O

_ Wc rqcctapphcants contcnuon that dxvcsuturc wxll faahtatc uncconoxmc sclf-gcncmuon
by the merged entity, as- DRA has cited several persuasive: counter arguments, - detailed-
prcvxously and. not repeated here. Thus, thcrc iS No reason to rdram from 1mposmg tms
mitigation measure on that basis. - v 0 s L WL n 0 Tuuy el Lnn,er

DRA’sRecommendatxons RetheOther (N on-sts:on Energy) M:ss:on Groupn
Compames Ll e T RN L SV

Whﬂc thc .Pxoposcd Dccxsxon addrcsscd DMS stsxon Group condmons, thcrc is. no
nccd to furthe: dxscuss thwc condmons gwcn thc outcomc of today s dccmon.

G; Conclusxon

In Socuon III of thlS dccnsxon, we havc concludcd that thc wcaght of thc cvxdcncc supportsr
a finding that the proposed merger will have adverse effects on competition in three broad
categories (wholesale transmission: and:, bulk -power -markets, - and- the -area:.of -affiliate
transactions), and that with one exception, these adverse effects cannot.be avoided: through-
mitigation measures. Thus applicants have failed. to prove by a preponderance. of the evidence
that the proposed merger will not have adverse impacts on competition and that such impacts
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can be. avoided :through- adoption  of mitigation- measures. - - The. statutory. requirements::of

§ 854(b)(2) are not'met.  This. failure compels’ u&undcr the requuements of § 854 m*dcny thc :
proposed merger. R LSBT

IV SECI'ION 854(c) CONSIDERATION or ’I'HE PUBLIC INTERESI‘

Introductfon L T e Ve et u :

TR

‘In addition to- deten'mmng whcthcr thc proposcd mcrgu wxll rcsult in'net MCﬁE’ to-
ratepayers and evaluating the merger’s effects on: compcnnon, we must also-consider seven other:
criteria and-find, on balance, that thc acquxsmon is m thc pubhc mwrcst. undcr thc scvcn ntcna-‘

set forth in § 854(c).

-~ Also, we may provide and consider mitigation conditions as to- cach cntcnon w~prcvcnt
significant adverse conscquences which may result from- the merger, ' oo

Not all parties to this procecdmg addressed mch criterion. We will discuss mch criterion
in sequence, and where appropnatc consxdcr ‘mitigation mcasurcs for adva'sc conscqucnccs. ‘

B.  Section 854(c) Criteria
1. Finnncinl COndmon of the Mcrgcd Compnny |

o Sccuon 854(c)(1) fequires the Commxssmn to conmdu whctha' apphcants proposal wm
maintain or improve the financial condmon of the resultmg mcrgcd ‘company.

As part of th:u' showmg of nctbcncﬁts undcxt Sccnon ,854(b)(1), apphcants_prcscntcd;
testimony supporting their estimates that the merger would save $97.7 million in-capital costs
from 1991 through 2000. Applicants also projected savings from lowered depreciation rates. of
$38 million. (Miller, Exh. 28A, Table 1.) These expected savings result from the reduced
financing: costs associated with the SDG&E component of the merged company. Our- focus in
this section, however, is not so much on the savings that will result from- the consohdatxon of
SDGA&E with Edison as on the financial health of the resulting merged: company.” “Our discussion’
will aocordmgly concentrate on this issue. )

n Diluuon

ERTEN

As a consequence of the proposcd stock cxchangc, SDG&E’s sha:eholda's wxll receive
2 premium rcprcscnnng the difference bctwecn thc markct valuc of 1 3 sha:cs of SCEcorp s
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stock and the market value of one share of SDG&E's common: stock.: Some intervenors:believe::
that a dilution in the value of SCEcorp’s stock will-result. - Applicants dcnythax any dxlunon ma
the value of SCEcorp’s stock will occur.® IETRE IR

It is undisputed that the exchange of one share of SDG&E’s stock for 1.3 shares of
SCEcorp’s stock will result'in a-dilution of the book value per share for current shareholders of
SCEcorp. This book value dilution will have a detrimental effect on the financial condition of
the merged company. However, the more important qucsuon is whether the merger would result
in a dilution in earnings per share. If the merger increases the carnings of SCEcorp in an
amount sufficient to offset the dilution, then the financial condition of the company .would be
unaffected by the share exchange. The unregulated subsidiaries of SCEcorp appear to offex the
greatest poteatial for improved profitability and earnings. 'DRA points out that the increased
payments to QFs resulting from the merger should improve the earnings of the Mission Energy
subsidiaries.

Although the evidence in this area is mixed, we conclude that it is likely that the merger
will increase SCEcorp’s earnings.in an amount sufficient to overcome investors’ concerns-about

€ Applicants conu:nd that the mergcr will enhance the mcrgod compmy ] long-tctm vnluo and ﬁnancud
prospocts, a development that should be roflected in the market value of SCEcorp”s shaures, '(Fohrer, Exh. 17, p.
8.) An improved and larger customer base, & more diverse power supply and fuel mix, greater efficiencies, and
a stronger managemocot team will enable the merged company to improve its opportunities to eam its authorized
return oo common oquity. Applicants believe that SCEcorp’s sharcholders agree with. this. asscssment, as
demonstrated by their overwhelming approval of tbc mcrgcr.

DRA notes that from an nccountmg perspoctwc. the 1.3 1 exchnngc offcr will cause a ddutxon of
approximately 6.74% in book value per share for curreat SCEcorp sharcholders. . (Fua, Exb. 10,600, p. V-5.)
However, whether there is a corresponding dilution in earnings per share depends on-the porformnco of SCEcorp's
unregulated subsidiaries. Assuming no change in the corporate status of Mission Energy’ following the ‘merger,
DRA believes that SCEcorp’s profitability will be enhanced by the increase in payments to QFs due to- the merger.
DRA ‘also performed an annlym of the stock price of SDG&E and' Edison before and: after their ‘agreement to
merge, and concluded thut thore ix currently no economic dilution resulting frorn the margcr xinco zdmoholdm of

both firms cxpoCt modest bcncﬁts.

‘ Buod on share pnoes at the cnd of 1988 Southem Cities c.nlculnte thnt the mcrgor wxll result. ina dxlunon .
of the book value of SCEcoxp s stock by about $340.4 million. (Corrigan, Exh. 43,410,.p. 11.). To recover this.
dilution in rates would require additional revenues of nearly $1.2 billion from 1990-2000,” (Corrigan, Exh. 43,410,
p. 12.) There will also bo & dilution in camings per share of approximately 7. 4%, since the cozabined eamings of
SDG&E and Edison will bo spread over a larger number of shares than are currently outstanding. (Fohrer,
Exh. 67, FERC Tr. 1594, 1699-1700, FERC Exh, 899, p. 1.) Southern Cities believe applicants failed to present
any credible or consistent explanation for how SCEcorp's shareholders will recover dilution of the book value and
carnings per share that applicants admit will result from the proposed merger. If the dilution is not offset, it will
undermine the merged company’s financial integrity and bave an adverse effect on the cost of capital.

Vernon agroes that the premium SCEcorp wxll pay 10 SDG&E's shareholders wxll dilute SCEcorp s equity
and can be expectod to affect financial markets and increase Edison’s cost of common equity. ~ ‘
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the loss. resulting from the dilution: in.book value per.share..: SCEcorp’s stockholders: apparently:
share:this assessment,.-since .they: voted- overwhelmingly: to-approve: the::merger...:-Because.
investors: appear not'to- view the dilution associated with the . merger- as creating-a greater risk;,”
we concludcthat the ﬁnancnal condition of the mcrgcd company in thxs xcgard wﬂl bc mammncd,
or improved. LT e

Capxtnl Structure-

. Apphmns acpecc thc mctgcd company to mmntam de..on s cum:nt A.A. bond ratmg,»
even after the debt component of its. capital ‘structure rises: as the common, equity-ratio 'of .the
SDG&E component ‘of the merged .company is lowered from SDG&E's presently -authorized:
49.5%. 1o Edison’s authorized 46%... (Fohrer, Exh. 4, p. 12; Fohrer, Exh. 37, pp..22-23.)- The.
mexged company will be strong enough, -in applicants’ view, to reduce the-equity.level-of the
SDG&E component and to raise the corresponding debt ratio without incurring higher debt costs
normally associated with increased leverage and financial risk. Somc intervenors disagree.®

After reviewing the evidence on this point, we concludc that thc mcrgcd company’s
capital structure for financial reporting purposes is more likely to reflect the weighted average
of both merger partners’ current capital structures. (Ses Harris, Exh. 20,700, pp. 81-84.)
Thus, the merged company will be somewhat less leveraged than Edison currently is. The 1.3:1
share exchange will also increase the number of the merged company’s total outstanding shares,
further raising the equity ratio. It is also reasonable. to-expect pressure ‘to be exerted on the
Commission 'to recognize the merged company’s less ‘leveraged real capital structure, even
though doing so would raise the merged company’s revenue requixement. ‘To: some extent,

¢ San Dncgo disputes applicants” m;sumpuon that the mergcd compnny will assume’ the rcgulntoly capital
structure’ of Edison. San"Diego belicves the morged compuny will' initially bave a ¢apital structure reflecting: tho
weighted average of both merger partaers® current capital structures. To achieve a 46% oquity ratio, the merged
company would cither have to buy back equity or issue more debt. As its debt level increases, the mcrgod company
womdﬁcehghercommdmmasodfmcmlnxk (Hnms Exh. 20,700, pp. 83-84) N

'I'bo Attomcy Gcneml notox: that. -pphcnnts mde Do prommo oven. lo mquoun mgtduory cnpmd structur
with & 46% oquity ratio for the merged company.  Even if applicants had-committed to make such a request, they
could not assure that the Commission would accede to the request. Thus, the Attorncy ‘General rogards” any
assumptions about the mcrged compnny °8 cnpml stmcture nftcr 1994 w0 be pumly’wocuhnvc (Attomoy Gcncnl s
OB, p. 88.)

Vernon contends that immediately after the effective dats of the merger, the merged company will have
an equity ratio higher than the two independent companies” combined equity ratio. When SCEcorp issues 1.3 shares
for cach SDG&E share, the result will be an increasc in the total outstanding shares of the merged company and
an increase in the equity ratio, (Vemon's OB, pp. 40-41.)
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therefore, the:merged company’s.financial condition-depends on future:Commission willingness.
to-have ratepayers-absorb increased costs resulting:from.the merged:company’s:capital structure..:
The tendency -towards ‘a higher equity ratio and' the:corresponding higher revenue requirement:
suggests that the ‘merged company will' have- a financial . condition. slightly better :than::the-
condition of Edison as an independent company, although the merged company-may face
increased regulatory risk in this area.

Similarly, we conclude that the merged company will likely:continue the bond ratings of
Edison as an independent company. Although Edison has a slightly higher rating than SDG&E,
the evidence shows that the difference between the current bond- ratings:of the two:companies
is small, and their consolidation will not change this portion of the overall financial condition:
of the merged-company. (Se¢ Fohrer, Exh. 402.) To-the extent that the deferrals of generating:
and transmission resources. that applicants have proposed. are realized, the reduccd ﬁnancmg
roquzrcmcnts of thc mcrgcd company should strcngthcn 1ts ﬁnanczal oondmon. oL

o C. Return on Eqmty

. Apphcmnts a.lso~ oxpcot that thc mcrgco company w:.ll nmnmm desons currcntly
authorized return on-equity of 12.85 %,’ although SDG&E’scuncnﬂyaumonzod rctum on cquxty
of 12. 90% (’D 89-11-068) mmghcr T , ;

' Howcva, thc xnormscd numbcr of SCF.oorp s oursmndmg sha:csrcsulung fromthc 1.3.I
share exchange would increase the equity ratio, and higher revenues: will be required to maintain
the return on equity at 12.85%. Becausc-of the higher. equity- ratio- resulting from: the merger,
merely maintaining the return on equity at 12.85% would require ratepayers to incur an added
cost associated with.the merger. Again, the merged company’s financial condition in this respect
depends on the Commission’s future willingness to have ratcpayers absorb increased costs
rwulnng from the merger. Thus, the mcrgcd company may face increased rcgulatory risks in

Wc ﬁnd httlc financial cvxdcncc that- thc rctum on eqmty authonzocb for t.hc ma-god
company is likely to differ from the return on equity authorized for Edison as an independent
company: Although the merged company would face a rcgulatory risk that the ‘Commission
would not allow recovery of the higher costs necessary to maintain Edison”s return on cqmty for
the merged company, we conclude, despite some rwcrvatxons, that the rcturn on equxty aspcct
of the financial condition of the merged company will be maintained. _ ‘
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-de. . Higher Dividends for Preferred: Stock . .

\q. .,~.. por g

Under applicants™ proposal for the merger, SDG&E’s existing prdmcd and prcfcrmcc
stock will. be -converted .into SCEcorp’s preferred.and preference stock when: the merger is
consummated. The SCEcorp preferred and preference-stock will have a higher dividend rate:
than the currently outstanding SDG&E shares. Applicants believe these increased: paymeats.to.
SDG&E’s preferred shareholders provide compensauon for acccptancc of lcss favorablc votmg‘
and dissolution rights. (Page, Exh. 69, pp. vii, 75-85 Do , , :

Accordmg to applicants, the costs assocmtcd wnh thcsc h:ghcr dmdend ratzs wzll amountr
to about $18 million from 1991 through 2000.. - (Fohrer, RT . 5395-5396.) - Itis-apparent,
however, that the proposed increased dividends are payable well beyond the year 2000, at a rate
of about $2 million per year. Applicants® quantification of these increased costs from 1991
through 2000 does not fully depict the merger-related costs of the decision to pay SDG&E's
preferred shareholders this increased compensation.

The increased dividend to SDG&E’s current preferred and preference shareholders.
indicates that SCEcorp’s preferred and preference stock carries a slightly higher overall risk than
SDG&E's corresponding issues. We conclude that this higher risk and the increased costs to
the merged company of its preference and preferred stock represent a detriment to the financial
condition of the merged company.

e. The Costs of Defeasing the Industrial Development Bonds

From 1983 through 1987, San Dicgo issued six series of Industrial’ Development Bonds
(TDBs)-in. the total amount of $550,600;000/and-lent the proceeds to- SDG&E. - Pursuant to the
Internal Revenue Code, the IDBs are exempt from state and federal-income taxes because they
were issued to provide "facilitics for the local furnishing' of electric energy or gas™ in "a city and
one contiguous county, or two contiguous counties” (26 U.S.C. § 142(a)(®), (f); 26 U.S.C.
§ 102(b)(4)(E)). The proceeds of Serics 83A and 83B were used to finance distribution facilites
and a portion of the Southwest Powerlink (SWPL). The remaining. four issuances. (Sexies 85A.,
86A, 86B and 87A) were used to finance gas and electric distribution facilities throughout
SDG&E’s service territory. (Weisenmiller, Exh.. 25,002, pp. 6-7.). If the proposed merger is
consummated, clectric facilities financed by the bonds will become part of a-much larger service
area, which exceeds two counucs. Thus, the meTger may thr&tcn thc tax-accmpt status of
these bonds.

SDG&E curreatly has ,s;'cvcral' IDB-related covenants ‘(vith s‘:in‘ Diego.. _1-'6: example, San
Diego’s Loan Agreement with SDG&E on Series 868 provides that SDG&E will not merge with
and be absorbed into another corporation unless SDG&E delivers to-the trustee a bond counsel
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opinion that the tax-cxempt status of the bondsis notaffected-adversely:by'the merger. (Bryson,
R‘r 1206-1208 )"2

. Apphcants havcnow muved a pnvatc lettcr mhngfxom«thc IRS.. It pmmts apphcams
t0. rodecm Series:86B and 87A and to defease the remaining four issues-in‘question-shortly after:
effective date of the merger without affecting the. tax-exempt ‘status of -the :bonds: Applicants.
cstimate that the cost of defeasing the bonds according. to-the terms of the letter ruling is $59-
million. (Fohrer, RT 5429; Applicants” OB, pp. IV-73 to:IV-74; fn.' 57.) The cost of
defeasance essentially raises the cost of debt for this limited portion of the merged company’s
financing. To that extent, the requirement to defease the existing. six. DBs of SDG&E will
slightly worsen thc fmanaal condmon of the mc.rgcd cornpany. "

- . .
T e e

PRI
"

- €. In the Agreement'and Plan of Reorganization, dated November-30, 1988, as amended-March:1 1989, the:
merger partaers explicitly sddressed-the IDB- issue, and provided: that “the obtaining of any: consent-or approval -
under the IDBs shall not be.a condmon o the pnme.s obhgluon to consummate the Merger..”, (Pngg., Exh. 69,,
PP-A0WABL) T ST T

.

In the March 10, 1989 Joint Proxy Smoment and Prospocm the merger pmncrs prov:dod tho followmg
xnformanon to shm:holdcrs consxdcnng the mcnts of the Agrecmcnt and Phn of Roorgmuon. BRI ‘

[Blased-on its analysis and the: advice of: nnuonnlly-mcogmzod bond counsel,
SCEcorp believes that the Merger will notadversely affoct the tax-exempt status .
of interest payments on the IDBs.and expects to-obtain an opinion of nationally- -
recognizad bond counsel to that effect. In addition. SCEcorp is planning to file

a reveoue ruling roquest with the Interaul Reveaue Servico to obtain further
assurance as to the tax-exempt status of the IDBs, SCEcorp belioves that it is
unlikely that the Internal Revenue Service would decide that the Merger would -
render the interest on-the IDBs includable in-the taxable income of the holders. - .
However, in such event, Edison snticipates that it would take steps to-cause the -
redemption, retiroment, rofunding or dofouxanco of any IDBx affocted by such
adverse ruling. (Page, Exh. 69, pp. 56-57.)
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DRA alsorewewed thc ﬁnancs.al condmon of thc mcrged company froma more gcncral
perspective and concluded .that investors’ perception-of the financial strength.of the. mcrgcd
company Jusnﬁed a 25 basis point rcducuon mthc mcrged company s rcmm on eqmty

DRA bchcvcs the merged company s. cqmty' investors.. should facc a ﬁnanaal nslc
equivalent to or lower than the risks for the separate companies’ investors, since the combined
company will be-quite sound financially.* Applicants’ have’ pointed out .several factors,

© DRA evaluated both the financial risk and business risk of the merged company. The level of business risk
a corupany faces is associatod with the dependability of its revenues. Financial risk is associated with a company’s
ubility to meot its dobt obligations and is typically meavured by the dogreo of loverugo in its capital structure.
(Siegal, Exh. 10,600, pp. V-2 o V-3.)

In assessing business risk, DRA points to applicants” testimony that the merger will result in significant
synergistic efficiencies (including reduced risk of bypass, improved access to generation sources in"the SW and’
Mexico, aad groater operating flexibility resulting from the more diverse locations of oil- and- gas-fired plants),
leading to permaneat, long-term qualitative benefits unquantifiable inmonetary terms. (Ault & Juliff, Exh.'$, p.
20.) 'Assuming that a merger is the most cost-effective way to achieve such synergies, DRA. believes the merged:
company”s bustness risk should be the same as or lower than the risk of the two-independent companics. - DRA
notes that theso asscsaments are shared by the investment ¢comnunity, which oxpects reduced risk from tho morger
and projects bonofits for sharcholders. (Siegal, Exh. 10,600, pp. Val5 o V-17.) : A

“ DRA’s conclusion is supported by use of the DCF model and co:npnmble group analym. 'I'ha DCF modcl
recognizes that current. market price of a share of common. stock equals the present valus of the expected stream.
of dividends and the future salo price of the share of stock, discounted at the investor's discount rate.. -The discount
rute that equates the murket prico of the stock to the present value of the stroam of cash.receipts: ropresents the
expected rate of return. This discount rate represents the investor's opponumty cost of capml or the rate available
onaltcmanvomvcsnnenmmthcompamblonﬂc. S A ':."“

According« to financial theory, the existing stock pn'w mﬂocts all publicly nvailablo*infomtion.-‘mdltho
price changes. only upon. receipt of new information. The implications for the merger-are- that (1) stock: price.
changes are precipitated by the aanouncement of the merger proposal and subsequent announcements ‘regarding
merger developments, and (2) changes in the stock prices incorporate the market's evaluation of the merger based
on the data available to the public at the time of the announcements. - Thus,. the price of the common stock of a firm
is an important indicator of the investors® perception of the value of the merger to shareholders. “ If the merger is.
perceived to be beneficial to sharcholders, that perception will most likely be reflected in-higher stock prices. - The
converse is also- true. If the merger is perceived to be. dommcnul to-shareholders® interests, the common- mk
pncomlilcdytodocruac (Siegal, Exh. 10,600, p.. V-23) . TR

DRA alw mxmnod the chmgcs in- the daffemtud beMoen mvostor-roqmred, returns. for npplxcants as.
independent utilitios and the returns required for a comparable group-of 21 epergy utilitics. (Siegal, Exh. 10,600,
p. V-22.) Comparable group apalyxis requires that total group performance, and not the particular performance of
individual mexobers, be examined and- compnred to. the pctformancc of the' uulatym quosnon. lehva reasonable

‘ . “(continued...).
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including Standard & Poor’s willingness: to-raise-SDG&E’s bond rating to that of SCEcorp if
the merger is consummated, that reflect this reduced risk. The improved bond rating should
directly lower the merged company’s cost of ‘debt financing :compared: with: that of ‘the two
mdependent companies. The superior bond rating, in: turn, indicates that all the company’s
securities are more sound financially,.and common equity-investors.should enjoy greater. value
and require a lower return. Other factors DRA weighed included the merged company’s pre-tax
interest oovuagc ratio and internal gcncrauon of funds. (Siegal, Exh. 10 600 p V-18 )

Pcrhaps bomusc DRA's «mlyscs supportod m recommmdauon w rcducc thc mcrged
company’s return on equity, applicants disputed DRA’s analyses on two grounds.*

PEPL N L P I AP

, 6’(...&n&nued)~ -~ SRS
samplo size,, variations in. nskamong :ho gmup uhould bahnce (chgd, RT2783 2797) D}U\,compnmd 'pro-oﬂ'er
and post-acceptance retums for SCEcorp with-returns of a 21-utility sample, and found: thmthe roqum:d return on-
SCEoorpulhnmdochnodmmuchu ldbmupomumluuvolothomple.- S s

< Fn'st. npphcnnts find fnult with- many of the douuls of DRA’s nnalyms. Apphcum behcvo DR‘A lns
igoored that dividends expectod by SDG&E's shareholders after the merger will not be based oo SDG&E’s dividend
levels, but on SCEcorp’s lovels times 1.3, Similarly, SDG&E's stock will be valued at 1.3-times. SCEcorp’s stock
price,. and future dividead growth will be that of the mergod company, not SDG&E. Applicants bolieve the DCF

model, correctly applied. predicts. that SDG&E's sharcholders® post-mcrger requu'ed retumn: will equ:l thnt of :

SCEcorp's sharcholders, (Fobrer, Exh. 32, pp. 7-8 DE

Applicants also believe DRAs comparable group annlyms " fnu]ty “While acknowlodgmg thntother fnctors
may influcace price in the post-acceptunce timeframe, DRA assumos all chunges in SCEcorp's stock price not
reflectod in: the average price variation of the sample are attributable aolcly to-the merger. - Applicants: argue that

DRA ignoros that each utility’s stock price,: mcludmg SCEcOfp B, Varics nccordmg to mnny lcnown and: unlmown'

factors. (Fohrer, Exh. 32, pp. 9-10.)

Rl AN

Applianu" socond criticim ix that DRA Bas miuimcrprowdﬁ the mergor‘n impact on ‘sharcholder vnlua'hndi-
risk. (Fohrer, Exh. 32; p. 13.) The merged company becornes more leveraged:as it reduces SDG&E’s common:

oquity lovel (49.5% to 46%), thereby slightlyincreasing-risk, (Fohrer, RT 1613-14, 1628.) DRA’s conclusion that

the xerger has resulted in-a moderato appreciation-of sharebolder value for both companies™ shareholders is basod:
on an erroneous comparison of tho change in SCEcorp’s stock prico relative to- the'21-utility sample.: - (Fohrer,

Exh. 32, p. 13.) Applicants maintain that SCEcorp’s stock prico variation ix woll below tho aversge of the other
utilities whose stock prices changed during this period. (Applicants’ OB, p. IV-68.) DRA has ignored:the impact
of many other factors, unchanged by the merger (including nuclear risk, regulatory risk, legislative changes,
geography, and economic developments such as renowed inflation, rising-interest. rates. and. fucl. costs), affecting
1ovestors” riak perceptions and limiting the merger’s impact on.the.totl risk profile. - (Fohrer, Exh. 32, p. 14.)
DRA acknowledgos that it did not examino ruch. fuctors. (Sicgal, RT 2769-72.)
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" -Vemon- believes ‘that: DRA’s assessment that:the: investment community: perceives:-the
proposed merger as beneficial for affected shareholders is based -on:an erroneous. reading: of
ma.rkct data.“

Eetols

: pphmnts cla.un that thc mcrgcr wﬂl producc syncrgxsno bcneﬁts wlnch appcar to be
reflected in the results of the Discounted Cash: Flow: (DCF)-and qualitative analyses undertaken
by DRA, notwithstanding applicants’ contention that Edison’s stock prices have merely- "held
up well with the mexger.” (Siegal, Exh. 10,600, pp. VI-33'to VI-36; Fohrer, RT71585.) ‘These
efficiencies, which applicants claim reduce the merged company’s business risk, include reduced:
bypass risk, improved access to generating resources in the SW and Mexico, and greater
operating flexibility due to more diverse location of oil- and gas-fired plants, resulting in
permanent long-term benefits which are unquantifiable in dollar terms. In addition, the
investment community projects sharcholder benefits and a financially sound merged company.
The fact that the merger partners’ stock prices have been closer to 1-for-1 parity than the 1.3~
for-1. exchange does. not undercut cither DRA’s recommendation or the:existence. of the
qualitative improvements discussed above, because this may merely reflect the fact that some
discounting is occurring due to uncertainty about the outcome of the merger: proposal.

. The results of DRA’s DCF analysis. show .discernable reductions:in the. merged
company’s required return- on equity relative to the: compamblc group. rangmg from 17% 0
33%. : D o

- In addition, no‘party has identified changes- unrelated'to the. -merger which: might 'explain
thc changcs shown in thc DCF analyms (Fohrcr.. RT 1592-1593) DRA’s asscssmcntthat thc

N

“ Fxrst. chon argues SCEcom 5 stock has not pcrformed pamcularly wcll smco tbo xmtunon ot' mcrger
talks, compared o broader market indices, (Fobrer, RT 1595.) Second, Vornon assorts that one cannot consider
tho relevant stock market price changes to bo mergersrelatod unless one finds the market belicves the merger will
eventually be consummated. Because the merger partners® stock prices have been closer to a 1-forl parity than
to the 1.3-for-1 exchange relationship, Vernon believes tho market is quite unsure of the outcome. (Vornon's OB,
p- 46.)

- Vemon munmns thnuf the merger occurs. mvestors nnd potcntml mvestors in futum yem my consider
it to bave diminished the value of SCEcorp's common stock. And after tho merger is consummated, no means will
exist to gauge investor pempuon of tho merger, since no‘one will ever know how the post-merger SCEcorp stock
price compares with what the price would luwo boen had the mergor not occunvd (Fohmr R‘l‘ 1582 1703-1705

5484-85chonsOBp47) " . § "

Inmymukubasodnw of mtumnnalysxs. SCEcorpsstockpncowouldbeusodunpmzyforthcuock
of Edizon, whosa.stock: is not now and will not be pubhclymldod :therefore adverse investor reaction to-the merger
ocould cad up-muungdum 8 cost of cnpml and hence its pom-merger authorized- ntaofromm. a’ohrer.R.T

s i
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merger is-the dominant force dnvmg thc st.ock pncc -at 1hc rclcvant tunc.(Fua,. RT 2877-2878)
is supported. by the evidence. .. i oL H T ”'}“"* A A'-::':,-.;

We conclude that DRA’s analyses show that investors perceive the merged company to
be strong financially. This perceived strength should have the effect of lowering: the costs of
capital for.the merged company. * Since we have rejected the merger under: §§-854(b)(1) and @),
it is unnecessary for us to determine whether the merged company’s. return on equity should be
lowered by 25-basis points, as DRA recommends. .. -However, we believe: that DRA’s
recommendation. is an approximate indication of the financial health of the mexged company:. -

& Depnecintion

Apphmts prOJcct that thc fmzmczal strcngm o£ thc mcrged company wzlL pcrxmt a
reduction. in the composite depreciation rate for SDG&E's portion of the merged: company’s
assets from 3.9% (SDG&E's currently authonze& ratc) to 3.‘7 % (‘deson s cun'cntly authonzod
rate). (Fohrer, Exh. 7, pp. 23-24.) : o .

-DRA suggests that the assumed . depreciation. rate for-the merged company: should be a
weighted average of the last authorized depreciation rates for the independent companies. . (Han,.
Exh. 10,500, pp. V-18 to V-19.) T

The cvidence in this proceeding demonstrated to our satisfaction that.the merged company
would have the ability to maintain the lower composite depreciation. rate of Edison..:Although
applicants cite this ability as evidence of the financial strength of the merged company, the
immediate effect on the merged company would be to lengthen the peniod of capital recovery
and to lower the merged company®s cash flow in the short term.. These cffocrs w111 havc a
slightly detrimental effect on the financial condmon of the’ mcrgcd company. ' ,

N .’.. mﬁgaﬁoﬁ

The merger would result in the exchange of one share of SDG&E’s stock for 1.3 shaz'cs
of SCEcorp’s stock. This exchange of shares’ would cause ‘a dilution of '6.74% in book value
per share for current shareholders of SCEcorp. However, mvcstors pcrccwc that the’ mmmgs
rtsultmg from the merger are sufficient to offset the increased risk presented by this dilution.
in book value. Thus, we have concluded that the financial condition of the merged company.
would be maintained despite the dilution rcsultmg from the share uchangc

The sharc cxch.angc would alsomcrcasc thc mcrged company s toral outstandmg shares,

leading to a less leveraged and less risky capital structure. However, the higher equity ratio
resulting from the share exchange would increase the merged company’s revenue requirement,’
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and the merged company would face an increased regulatory, risk associated with: the increased
revenucs needed to maintain the merged company’s capital structure. For similar reasons, we
found that the merged company would- maintain- Edison's currently authorized return- on. equity
of 12.85% and Edison's curreat bond ratings. Maintaining: Edison”s. current return:on-equity.:
would require higher revenues, and the-merged company would face a rcgulatory nsk- that thc
Commission would not allow recovery of these lugher Ccosts. : o _ -

- We also concluded that the terms of thc\cxchangc of SDG&.E’S prcfcxmd and :prcfucncc -
stock for SCEcorp’s corresponding: issues reflect a higher risk: associated ‘with. the. merged
company. In addition, we found that the costs of debt associated with the six scries of IDBs
would be higher because of the redemption and defeasance necessary to maintain the tax-exempt
status of the bonds.  We found that the lowering of the composite depreciation rate associated.
with SDG&E’s assets would have a slightly' detrimental effect on the merged company s cash-
flow in the short term. |

In reviewing DRAs analysis of the overall financial health of the merged company, we
concluded that the analysis showed that the merged company: would be less risky: for investors, -
r@ﬂccnng the pc.rcavcd good financial health of thc ma'god company.

Mmgaung the adverse. cffccts of thc mcrgcr on: thc company S fmancxal condmon is
difficult to accomphsh without creating other adverse -consequences. For: example, the:
Commission could increase the authorized rate of return to the merged company to offset the
adverse financial effect of the merger, but this action would create unacceptable consequences’
for ratepayers. No feasible mitigation of the adverse financial effects:of the merger-has been
proposed by the apphcants or othu' partxcs.

We conclude that the merger would have some detrimental effects for the ma'gcd’
company, primarily in the near term. Despite these ncar-tcrm detriments, mvcstors appcar to
be confident of the financial health of the merged company. This investor confidence would
lower the cost of capital for the merged company, which in turn would overcome some near-
term detriments. Therefore, even absent mitigation, we conclude that ovcmll apphcants
proposal would maintain the financial condition of the merged company. e

2.  The Quality of Service

Section 854(c)(2) requires us to consider whether the merger will maintain-or improve
the quahty of service to public utility ratepayers. in the state. Although we focus.on the quality .
of service to Edison’s and SDG&E's customcrs, we: must.also consxdc: thc mcrgcr S: cffccts, zf )
any, on other California ratepayers. : . _ e eier e

A e oy e o~
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Direct Effects on‘ Qunlity of Servlce

Apphcants believe . thc mcrgcr wﬂl 1mprove thc qualxty of service: 10" mtcpay:rs xn

SDG&B s sexvice tcrntory in three ways. - First, the combined system- will be:more reliable, will

have a better resource mix, and will be able to: withstand: increases ‘in fuel-price ‘or othcr
adversity better than SDG&E's system.  (Budhraja, Exh. 7, p. 12.). Second,- the merged-
company will add six new local offices to SDG&E's service territory and will appoint area
managers in each district office. Applicants propose to improve service to customers ‘currently

served by SDG&E by increasing the number of telephone service employees. in:order to- offer-

24-bour, 7-days-a-week service and to reduce the average time to answer customers’ telephone
calls from the current 60 seconds to 30 seconds. - (Eastman, Exh. 6, pp. 26-29.) Third, Edison-
will bring improved conservation and load management programs to SDG&E's service territory.

These programs. have reduced peak demand by 10% in Edison’s service tcmtory ('Bryson, :

Exh. 2, p. 19.)

In addition, applicants assert that Edison’s record on-the: quahty of scrvxccw to ns

customers is slightly better than SDG&E’s. (thtc Exh 13 p 13.) -

‘Applicants contcnd that no party has clmmcd that thc mcrgcr wﬂl rcsult ina dctcnorauon
in the quality of service, and the obligation: of the mcrgod company to mamtam or: :mprove
the quahty of suvxcc has not bccn dxsputcd

& DR.A dmpuu:s apphmts clnun that the merger would lnve ln mpmvod resource mix. .- e
DRA contends the record shows that only 4% of Edmon . wud cupucnty comes from wmd uohr
goothermal, and biomass; that the overwhelming majority of Edison’s excess capacity. is fossil-fueled geaeration;
and that there is very Tittle difference in expected gcnennng mmurco use betwocn thc mcrgod compmy lnd thc
mdcpcndcnt c:Ompames. (See DEIR. p- 2-7) _

- DRA disagrees vehcmcndy with- upphcants ‘contention that no party disputes that the merger will improve’
the quality of customer servico. The only. concrete xmpmvemenm applicants. mention are canded sufﬁng of
customer service ceaters. DRA belioves SDG&E could increase staffing-on its own.: L

DRA also challenges applicants® testimony on the geaeral quality of service. Applicants” witness disclosed
he bad discussed the case only with Edison’s attorneys and knew nothing of the relative thty of umco of the
two companies, (White, RT 2075-2076, 2081-2082.)

" San Diego and UCAN nrguo that proponod reductions in marketing md*onorgy' sorvices will be harraful
to the interests of commercial customers. On & 'proportionate basis, SDG&E has committed:to spend:300 % 0re ¢
on energy conservation. than Edison in response to CPUC conservationprograms (soe D.90-08-068).. Finally, these
partics believe that the location of the merged company's corporatc headquarters contributes’to-a decline -in-
rosponxiveness o local communitics. '

(continued...)
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Several of applicants’ claims -of improved-service:'do* not-withstand<scrutiny. For
example, applicants argue that the merged company would have a greater diversity of energy

sources than SDG&E has. However; the merger does not alter:the two-merger: pam:.:rs mix
of generating resources for several years, and the immediate effect of the mexger-is-to-increase

reliance .on Edison’s oil- and gas-fired reserve units. * Bringing - these units into ‘operation
necessarily means that they are no longer available to back up-other operating: units and thus to
enhance the reliability of Edison’s system. To- the extent that the reliability improvements
claimed for the merged company exist, they come at the-expense of the improved reliability the
Edison system obtains by keeping these.generating units in reserve. The loss-of the incremental
reliability supplied by these umrsdxmmxshcs thc quahty of service to Edlson s cun'cnr customcn‘s

Furthermore, apphcanm have not sufﬁcxcmly Jusnﬁcd thc:r proposal to increase: thc hours
when telephone service is available in SDG&E's territory. Applicants’ primary justification is
that Edison currently offers 24-hour, 7-days-a-week u:lcphona service.  However, applicants
have not shown that the lcvcl of service offered by Edlson is cfﬁcxcnt cffocnvc, or desirable.

- Similarly, apphcmm have not Jusuﬁcd thcn' proposal to. opcn six new branch offices in
SDG&E's territory. Applicants” rationale is that these. new offices are necessary to lower the
ratio of customers. to branch and district offices-to the level that currently exists in ‘Edison’s
territory. Again, applicants have failed to show that the ratio-in Edison’s territory is the optimal
and most efficient ratio. Without such justification, we cannot assume that the costs of addmg
the new branch offices arc outweighed by the bcncﬁts to customcrs oo

On the othcr hand, the language of the statute rcquxrcs us to oonsxdcr whcthcr thc maged
company will "maintain or improve” the quality of service to ratepayers. While the evidence
on direct effect of the merger does not support a.conclusion. that service: will. improve, neither
does it show that service will deteriorate. Consequently, we find-that the merger-will have no
direct effect on the merged company 4 abxhty to mamtam thc cun'cnt quahty of scmcc tcv
ratepayers. ’ ,

. et e Al W T ;‘_ Lo R D AR AT ose!
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" . 'The -Attorney Genenl concludes dm tho mcrger wxll.mmmn,bm not matcnally.mpmve.,tha qulhty ofx
service. ©0.SDG&E'’s and Edison’s ratepayers... B R P » R LR T
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: Thcre isa pcthaps mdu-ect, but mdxsputablyxmpomnt, mﬂucncc on ﬂ:c quahty of uuhty
service which-we elect to term "across-the-fence rivalry.”. It arises ‘when ‘existing or potential
customers are able to compare the rates and quality of service between utility: providers. in
adjacent service areas. If significant disparities are discovered, at least three consumer reactions
may be anticipated, each of which will pressure ‘the management of the less desirable utility to
narrow the gap. Existing customers who are facing other pressures to relocate;, such as plant
modernization or expansion, may sclect a site within the arca served by the preferred udlity.
New customers, without an existing location in either service area, will make the same election.
These will include residents who may be accommodated by housing or commercial development
in areas of the service territory which admit such: expansion. Finally, existing consumers with
neither the opportunity nor means to relocate will take their complamts to the managcmcnt of
the utility deemed to charge excessive rates or deliver mfcnor service.® ;

The h&nng record shows clear cvxdcncc of thxs nvalry between deson and SDG&E

There was testimony that the competitive pressure and desire to close the differential between
SDG&E's and Edison’s rates prompted SDG&E's management to implement a retail rate
reduction program in the carly 1980s. Between 1985 and 1990, SDG&E lowered its system
average cost and its rates by six cents per kilowatthour (kWh), to a level lower than Edison’s.
then prevailing rates. (Applicants® OB, p.. V-4.) -The former Attomey General calculated that,
based on SDG&E’s 1988 sales of approximately 13 billion kWhs and reductions of six.cents: per
kWh, the savings t0 SDG&E ratepayers resulting from this rivalry could be as lugh as $780
mullion per year. (Attorney Gcncral's RB, p. 74). :

The UCAN subrmssxon also contained direct cvzdcncc that nvalx.'y wnh deson

encouraged SDG&E to strive to-improve efficiency and. customer service as it-sought:to-
determine, by means of management audits and other studies, why its rates were so much: higher.

than those of other California utilities. (Ault, RT 5848; Owens, Exh. 20,800, FERC Exh.. 710,
p- 184.)

Such evidence has convinced us that rivalry between Edison and SODG&E has worked to
the public advantage in improving both the quality and cost of service to ratepayers. By

“ In submissions before tho ALYs and in the PD, various aspects of what we now term across-the-fence
rivalry were dcoominated “retail” or "yardstick competition.” We bave rejoctod theso lnbels and the accompanying

attempted analysis under § 854(b)(2). In our view, such a discussion is misplaced for it is grounded on an assumed

direct market compotition which is Cloarly at varisaco with the fuct that utilitios uo the eaergy field operato in rotail
scrvice territorics in which each enjoys a monopoly as defined and policed by the Commussion. As we have noted,
we find the public advantaged by the prescace-of proximate comparative data upon- which ratcpayers: and utxhty

INRBARCTS INAY gAURO SuCcess in discharging the duty to serve the public. Such a factor is properly-evaluated: in

striking the balance contemplated by § 854(c).
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climinating: SDG&E as a-distinct neighboring: cnnty,, t.hc mcrgcr wnr abohsh thc fmcc ovcr.
wh:ch such asswsmcnts may bcmadc byxatcpayas. L

Thc rocord also suggcsts that locmxonal dccmons by ncw customcrs may bc pmdxéhwd,
upon comparauvc pcrformancc."°

- - W IR ~ s

i e Effects on Other Utilms’ Ratepayers

PG&E is conocmcd that 1ts ratcpaycrs may suffa' a dcgradatxon of service bewusc a
merger will mean the loss of SDG&E as an independent entity which ¢an be used to arrange
transmission access to suppliers in the SW. Presently, PG&E and SDG&E arrange low-cost
brokering of power through the California Power Pool. The merged company-would charge
substantially more to transmit power, and this would adversely affect PG&E's clectric
customers. - PG&E -suggests, as a. mitigation measure, that the merged’ company. should be
rcquu'cd 1o provide PG&E transmission service on.a  "junior firm" -basis, : which allows for‘
mtm'upnon for spccn’xcd opmnng TCas0ons, (Gray, ,Exh_ 43,150 pp, 6-7. )

Apphcants rcspond to PG&E by notmg that from 1987 thxough 1989 PG&E rcccwod
less than one-half of one pexcent of its system requirements through:purchases from: SDG&E,:
and PG&E has not puxchascd brokered power. for over a ycm' Thus, the clmmcd cffcct on
PG&E's mcpaycrs is tmnusculc at most. - o e

, In addmon our prcvzous ﬁndmgs that thc mcrgcr wall advcrscly affcct compctmorr
wholesale bulk power and- transmission: markets,. to the detriment of the Resale; Cities, :xequire:

¢ We do not suggest that the elimination of & distinct SOG&E will totally climinate across the-feace
comparative pressurcs, The bearing rocord supports a finding that such rivalry exists between. the'Resale Cities and
Edison in reciprocal fashion. For cxample, the Resale Cities confront comparisons between ‘their rutcs and those
of Edison (Drews, Exh. 44,000, pp. 11-12; Hsu, Exb. 44,800, pp. 12-13; Russell, Exh..40,000, p. 8). Edison has
considered the strategic benefits of merging With municipal systems (Russell, Exh. 40,000, App- 3. p- 2) For this
reason the Resale Cities tmust keep their rates down lest higher rates incline their customers to favor a-takeover."
(Hoyt, Exh. 43.900 PpP- 11-12- Russell, Exh. 40 000 p. 106 )

From the Opposxto perspecnvc. the cv:denco mdacntns dnt tho thnoat of potmml mumcnpdmnon 15 an.
important spur. to utilities such as SDGSE and Edison o operate efﬁcmntlyand roduco costs. (Pngc. Exh. 66 FERC.

TR 1314, 1357 1372, 1379)

» Acnv:ty pethaps best described as “fringe’ arca competition” has existed between' Edison lnd SDG&E in-
both the Cotode Caza and South Laguna areas. The rivalry-in Orange County-focused primarily on rate disparities
between: the two utilities, In-South. Laguna, the unrebutted evidence is that SDG&E ‘expended at least.$400,000 to-
retain its service territory and offerod 2 5% rate reduction along with other financial incentives to the City of South-
Laguna. (Page, Exh. 53,428.) We noto in passing that such tactics oay be illogal- given the-well understood -duty
of monopoly providers to treat all customers within the service territory in a nondiscriminatory manner.
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a:related-finding. Specifically, because: these adverse impacts may’tend to raise’the retail rates::
the Resale Cities charge their customers, the merger may-alter the: comparative balance:between-
the merged company and thc Rcsalc Cmcs, affecung thc Cmcs quahty of su'vxcc to their
cusgoma-s, ; ~ . ) SIS Rt o S AN
‘ L DY AN

We conclude that the merger could have detrimental cffocts on thc quahty of service to
the ratepayers of PG&E and the Southemn Cities. Because § 854(c)(2) requires us to consider
the effect of the merger on the quality of service to ratepayers in the state, it is:appropriate to
wclgh thc cffoct on these uulmcs ratcpaycrs in our dctcnmnauon of whcthcr thc mcrgcr is in

w”d.:, . Mmgnuon m

Wc havc concludcd that apphcams clmms that thc mcrgcr would m:provcr thc quahty of
service to ratepayers are not sustained. We have:also concluded that onc of the-indirect effects
of the merger would be the elimination of across-the-fence rivalry between Edison and SDG&E.:
This loss could have a significant detrimental effect on the quality of service to ratepayers in the
form-of higher rates than necessary and-a lower quality of service. . Mitigating.the adverse
cffects of the loss of rivalry between SDG&E and Edison.in.the compelling: circumstances on.
the evidence in this proceeding is essentially impossible. Because of these adverse.impacts, the:. .
loss of SDG&E as a regulatory benchmark to Edison is exacerbated. In addition, we have found
that the cffects of the merger on competition in the wholesale bulk power and transmission
markets could harm ratepayers- of the Resale Cities and of PG&E. For:all these-reasons, we
conclude that the merger would have an adverse effect on the quality of service to-public utility
ratepayers in the state.

Quahty of Management

Section’ 854(c)(3) rcquucs us to consxdcr whcthcn' thc proposal will mmntam or 1mprovc
the. qualny of management of the resulting. mcrged company. e it o

Applicants assert that combining the aJ:mdy strong managcmcnt mms of deson and
SDG&E will produce an even stronger management. Edison is regarded-as a very well-run
company. (Livu, Exh. 12, p. 25.) SDG&E's management has' recently ‘turned”a“utility in"
financial trouble into a sound, highly regarded company. (Fohrer, Exh. 4, p.' 17.) To ensure
continuity in the .merged company, Edison has entered into employment agreements with four
of SDG&E’s top exccutives. Applicants note that DRA acknowledges. that the mcrged company .
should have at least the same quality of management as the two existing companies. - (Jacobson,,
RT 2328-29.) These facts satisfy the rcquxrcmcnt t.hat thc qua.hty of managcmcnt be mamtamcd
or improved, accordmg to apphcams. | ‘ s .
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... The Attomey General argues that-the.different philosophies of Edison.and SDG&E will:
combine in a way that will result in less effective management of the merged company-than of
SDG&E as an independent company.” We observe that the philosophies of both companies
wexe shaped by the events of the last tenyears.. During this time, diverse sources of energy
became available with the growth: in. alternative power sources and a: surplus of energy in the-
SW. Edison rclicd on increased purchases from QFs, while SDG&E built transmission facilities
to purchase power from other western utilities. Although SDG&E’s approach was more
successful in the past, it is not clear that these conditions and SDG&E's success will continue
through the next ten years. We note that SDG&E's resource plan calls for construction. of new
oil- and gas-fired power plants in the next fcw ycars, and SDG&E‘s approach is mpondmg 0
changing- condmons.

The Attomcy Gcnual also claims that dxscconomxes of scalc wzll causc a declmc in thc
quality of management of the merged company.™ The issue of discconomies of scale for the
merged company was discussed in Part Three of the Proposed Decision. We agree with the
Proposed Decision that the evidence in this case does not support the claim that the merger will
result in. diseconomies of scale ‘that will affect the quality: of management of. the merged
company. Thus we reject the Attorncy General’s. contention. - In: addition,. California already
has one utility, PG&E, comparable in size to the merged utxhty PG&E's managcmcnt has not
yet appmrcd 0 suffcr from dxscconomxcs of scalc s : ‘

To thc extent that thc nvalry bctwccn SDG&E and deson cncouragcs mnovanvc
decisionmaking by ;hgr managers, the merger could have:an. adverse: affect on. the quality of .

.. Citing different philosophics.of the existing-utilitios’ mapagement, the Attoracy General. points out that
Edison bas pursued a strategy of acquisition that has-led:to-a 50 %- increase in- ‘Systom COsts, 'while SDG&E's stratogy .
of purchasing power and avoiding capital costs has. led toa 50% decrease in SYSstemm COSts. Smco Edison is the -
dominant contributor to the merged company's management, its philosophy will prevail, to the detriment of
mtcpaycrs. ,

7 “The Attorney General ‘argucs that diseconomies of scalo nffoct managemeat as. well’as othcraspocta -of the”
merged- utility, - Managers” ability to- manage offectively declines as: organizations grow larger, and:the morged:
company, the nation’s. largest electric utility, will be subject to this principle.. In addition, Edison and SDG&E
operate in the same area-and faco many of the same problems.- Management's knowledgo that the Commission-and -
investors would examine decisions. in. light of ‘what nearby competitors. were  doing €ncouragos - inDOVative
decisionmaking. ‘The loss of yardstick comparisons and the. resulting lack of nv:lry from a nearby unlu.y wzll
inevitably cause the merged company's management to make less effective and creative decisions.

~ Applicunts refuto the Attorncy Genorul’s cluim that the addod burcaucrutic conts croatod- by the increancd
sizo of the merped company will cause a decline in-the quality of management, as discussed in-detail in-the Proposed-
Decision. In response to the Attormey General's contention. that the loss of a nearby competitor will lessen the'
quality of management’s decisions, applicants claim that the merger-will make poss'able efficiencies: that-are: only
available indirectly through rivalry, (Puace, Exh. 21, pp. 101-102.) - T S SN
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managcmcnt. Howcvct, we nowthat‘rhe cv:dcncc.suppomngthe Attomey.Gcnaal’s contcnt:on
msparsc. “ LI L T ._ , D L RN R e

deson,and SDG&E are consldcrcd to bc wcll-managed ut:lmcs. Thc managcmcntof thc»:'
ma'gcd company will initially-include four of SDG&E's 'top executives.: We: concludc tbat thcf,,
quahty of managcmcnt of the. mcrgch company wi]l at lmstbc mamtamed. NN

4; : Faxmws toEmployees - .‘."T‘.‘i:': Ll v e ; I ~ D

Secuon 854((:) (4) rcquucs us to consxder whcthcr the mugcr wxll bc fa.:x and r&sonablc
to affected pubhc unhty cmployccs, mcludmg both union and nonunion employees.

g Reductnom mPosmons i

Apphcants bchcvc thc mcrgcr w111 bc faxr to cmployccs bcmusc thcy w:ll bc part of ¥
stronger, more dynamic utility better able-to meet future challenges.. . Employees will have: more:.
opportunity for career mobility because of the increased: size and depth: of the merged company.~
All SDG&E employees will be offered a position. with. the merged company.. (Bryson,-RT 1115, -
1360.) Historic attrition rates justify applicants’ expectation that normal attrition will equal or
exceed the expected personnel reductions, and -the. merged company: will likely hire new
employees even during the transition. The opportunity for hiring new employees will help the .
merged company meet affirmative action goals. (Juliff, Exh. 40, pp. 26-27.)

DRA questions whether employees will be able to find comparable:jobs within' the
mcrgcd company if their JObS are cut-due to duplication. In addition, applicants” plcdgc 0~
improve the numbcr of minority cmployccs and dxrcctors wﬂl take’ ycars to fulﬁll. S

The Attorncy General thinks the burdens of the merger fall disproportionately on
SDG&E's employees.. Attrition will not produce vacancies in all positions recommended for
elimination. Competition between SDG&E's and. Edison’s. employees will require either
demotion or relocation. for at least some of those cmployecs, Applicants have not discussed all
the factors that need to be considered in making employment.decisions.for the merged company..
(Weisenmiller, Exh. 20,000,  pp. II-18 to m-22) Conscqucnt.ly, the: mcrgcr ‘cannot bc‘_‘
conmdcrcdfa:rtothccmployocsofSDG&E A

- We find that a Jarge portion of the expected savings. are rcalucd through the merged
company’s ability to operate with fewer employees.than the two independent. companies. The
Proposed Decision concluded that the merger will result.in. the eventual elimination: of 1,153 -
positions. We accept this figure as a reasonable assessment of the. magnitude of the reductions .
in positions expected from the merger. Job reductions on this scale could have a-drastic effect
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on:employees threatened with job:loss. However, applicants propose.several steps:to minimize
the effect of the merger on. existing:employees..:Applicants have guaranteed that-all:SDG&E
employees:will be offered a position: with: the merged company and: that equivalent: working.
conditions will be available to-any SDG&E or Edison employee dxsplacod’ by the merger.-Labor.:
savings attributable to the merger will come through normal attnnon and no layoffs or wly‘
rcurtment mccnnvcs are expected, :

Wc conclude that applicants’ proposals to countcract the advcrsc cffccts of thc mcrgcr
on employees are sufficient to ensure that the mcrgcr will be fair-and reasonable to. affoctod.‘
cmployom. _ _ : W N

-“b. "+ Labor Relations" ’ '

Local 47 of the IBEW, which represents 6 000 ‘Edison cmployocs argucs that the
extension of Edison"s labor practices to SDG&E’s cmployocs will have a dctnmcntnl cffoct on
labor. relations- forthcma:gcd company. N S ,'

» Edrson spolxcy towards- labor rclanons rcsults in‘a largc numbcr of formal gncvancos :
deson has a2 much higher number’ of grievances than SDG&E and other large-utilities. in-the :
western United States. (Sanborn, Exh. 41,950, pp. 6-9.) The number of unfair labor practice
claims filed against Edison is also very large compared to other utilities with cmployocs
represented by Local 47. The number of dismissals of these unfair labor practice claims is also
very low for Edison. (Sanborn, Exh. 41,950, pp. 15-17.) Local 47 asserts. that Edison has not
kept its commitments to labor and to Local 47. (Sanborn, Exh. 41 950 PP- 17-19 )

I..ocal 47 contrasts deson s pracnccs thh SDG&E’S approach of trying to- work wrth the-
union and to resolve disputes before they become grievances. The number of filed grievances
per employee for SDG&E is about one-tenth the number for Edison. In the past four years, only
four unfair labor practice claims were filed against SDG&E, and all these have been settled,
according to Local 47. (Sanborn, Exh. 41,950 pp- 19-21. )"" BN

7 San Diego also thinks the morger may have a detrimental effect on labor relations for the merged: company.
Applicants did not consider the effect of the two companies® different labor-management practices. More amployeo
gricvances have boen filed against Edison. than against SDG&E,. and San Diego belioves ‘that the. number of
grievances is a good measure of employee productivity. Because of the differences in labor-mapagement practices, -
San Diego expects that the productivity of SDG&E employoes will decrease nfwr tho mcrgor (Weuenmillcr. ,
Exh. 20,000, pp. m-sswm-w) ,

The Anomoy Gcncnl nlso-asacm that SDG&E bla enjoyod much more hnmomous hbor rulmon.s thm-:
Edison. Because of the dramatic changes in-the tone of labor relations, the merger will have adverse:offects on:the::
employees of SDG&E.
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- -Applicants believe- that the number of gricvances filed by:Local 47 against-Edison is-not -

reliable evidence of -unacceptable labor relations.- ~Applicants point-out-that Edison:-cannot .-

prevent its represented: employecs from filing: grievances, and thus the. number of gricvances i3

nota good indication of relations between-the company and its unions.  Applicants:also. explain -

the difference in the number of grievances filed against SDG&E as compared: to- Edison: by.

noting that Edison’s contract allows for grievances in more areas than SDG&E'’s contract does. -

Local 47 has provided no basis for evaluating the significance of the grievances.™ Applicants

7 The argument of Local 47 is undermined by the fact that Local 47 withdrew more than 85% “of tho"
griovances that became cligible for arbitration in 1989 and more thun 90% of the gricvances that bocame cligible
for arbitration in 1988. Many of the pending grievances against Edison are "me-~to0” grievances, s0-that only 36
different issues have bocn presented in the 607 grievances filod against Edison. In. addition, about half of the
grievances cited by Local 47 involve a single issue.

Apphcants pomt out that only onc of the 76 unfmr lubor pmuoou chnrgea rmcd by I.mal 47 multod n
a decision by the National Labor Relations Board (NLRB) against Edison, Most of the other charges were either
unilaterally withdrawn by Local 47 as baving been found meritorious by the NLRB or were deferred: to-arbitration-
without any detcrmination of their merit. The record estublishes that of the 61 unfair labor practices charges cited
by Local 47 ax having boes meritorious by the NLRB, only 10 resulted in tho ixsuunco of a compluint by the NLRB
regional office. Furthermore, the issuance of a complaint docs not mean. that the underlying charge is meritorious;
the complaint merely triggers an investigation based oo probable cause. (Juliff, Exh. 40, pp. 39-40.)

Local 47 believes that applicants use distorted statistics in their testimony in this area. Although upplicants
claim that only 36 insues aro prescntod by the 607 ponding grievancos, Local 47 points out that applicants do not
arbitrate broad jissues. Rather, applicants arbitrate specific grievances, and the resuit of a single arbitration’ often -
fails to resolve the underlying issue. Further, applicants have the power to reduce the number of grievances filed
by Local 47 members. Since 40% of the gricvances are filed from only five work locations, it would be relatively
simplo for management to-address and solve the problem that appareatly oxist at these locations:- The underlying
fact remains undisputed: Local 47" rutio of filed grievances per employee in 1989 was excoeded only by the Utility
Workers Union of America, Local 246, which represents approxxmately 2,000 deson cmployecs. (Sanborn,
Exh. 41,960, pp. 3. 5-6.)

Although applicants stress that a high number of grievances cligible for arbitration arc withdrawn by-Local-
47, applicants fail to give the reasons for these withdrawals. Many grievances are filed when diaciplinary Ietters
arc placed in the personnel files of the employoen. and Local 47 does not normally arbitrate this type of grievance.
It tukes five to soven years to get such a grievance to arbitration, and during that time witnesses rotire and the topic
of the disciplinary letter may lose its original validity. (Smbom. Exh. 41 960 P~ 7-8.) R TR

Local 47 bchcves that applicants have dutomd ‘the mtu:e of thc mthdmwal of unfmr h.bor pm:ncc '
charges. Contrary to applicants’ claim, withdrawals. of unfair labor practice charges: are made -without any
determination of merit. These withdrawals result when the parties. agroe to settlements, when. charges are deferred
to arbitration, or when unfair labor practices ure romodied by Edinon before the NLRB. regional office issues a -
formal complaint. Further,  ¢harge is deferrod to arbitration only if the NLRB mukes an wnitial determination that
the unfair labor practice charge has merit. According to-Local 47, the fact rexains that 61 of.the. 75 unfair Jabor
practice charges sct forth in Exhibit 41,954 were. either found to be meritorious by the NLRB or settled by. the
Ly (continued...). .
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also point.out that five of the 123 work locations;,invélvingtonly:&%zof ‘Local-47’s:membership,
account.for nearly 40 %-of the grievances logged in1989.” The concentration of these. grievances:
is not evidence of widespread discontent among: Edison’s“employees; according to-applicants.: -

- Instead, applicants believe that there are many more reliable and objective indicators of
the good labor relations that Edison maintains with its employees. Most Edison-employees
spend their entire work career with the company.. Edison believes.in' promoting from within, -
and many of Edison’s present senior managers are former line employees. In:the past five
years, three separate attempts were made to obtain union representation.. All of these attempts
were rejected overwhelmingly by the affected employees. Edison is- the only- utility in:the.
country to have been identified as one of America’s 100 finest employers, and has twice been
so identified. (uliff, Exh. 40, pp. 36-37.) There have been no strikes by Local 47 against
Edison in more than 36 years. (Sanbomn, RT 7129.) Edison’s employees represented by Local
47 arc the highest paid in the industry. (Sanborn, RT 7131.) Applicants conclude that E’dison's.
relations with its cmployccs. including thosc represented by Local 47 are outstandmg, ,

The evidence on the quality of Echson s labor. relanons is ambxguous. On thc one hand
Local 47 has established that Edison has an unusually high number .of filed grievances: per.
cmployee. On the other hand, applicants point to the evidence of strong loyalty to the company
that Edison’s employees display.  On the basis of this evidence, we find it impossibl’e to predict
that labor relations will deteriorate due to the merger. We conclude that, at lcast in thc short
term, thc mcrgc.r will have no substantial effect on. labor rclanons. o

; 5. : Fau'nss to Shareholdem

r T

Sccnon 854(c)(5) rcquxrcs us to consxdcr whcthu' thc mcrgcr wﬂl bcfmr :md rmomblc
to the majority of all affcctcd pubhc uuhty shaxcholdcrs. LT e e

Shareholders of SCEcorp wxll cxpcncncc long-tcrm bcncﬁts asa result of thc mu‘ger
according to applicants. The merger will produce a utility that is stronger than Edison, with 2
larger customer base, improved customer diversity, reduced potential for bypass, and- greater
efficiencies in generation and transmission. These factors will make it better able to serve its
customers. - Utilities that are better able to meet their customers’. needs. are better:able to eam
their authorized rates of return. (Liu, Exh..12,p. 29.) Applicants contend that, although there
is a potential for a short-term dilution of earnings per share for SCEcorp’s sharcholders, .the -
benefits of the merger outweigh any potential dilution.

. e
plmmbcfom mom.mz docxdod thcm. (waom. Exh-41.960 P 10-1_3.), TR
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. Applicants believe shareholders of SDG&E secimmediate-value in the merger, 'as shown.:
by thc exchange ratio of 1.3:shares of SCEcorp’s stock per share. SDG&Es shamholdmwm
enjoy . the same long-term benefits as SCEcorp’s shareholders. - . -

- The Attomey General presents. three reasons why thc mexger is not fair to.sharcholders.
First, the mexger will dilute the value of the shares held by Edison sharcholders.. Second, -
shareholders of the merged company are liable for the. costs of obtaining regulatory-approval of:
the mexger, which are estimated to total $60 million. - (Fohrer, RT 5493-96.): = Third, Section
854(b)(1) requires the Commission to devise ratemaking methods that place the risk of error of |
forecasting merger benefits on sharcholders. If apphcnnts: forecasts are mcon'cct Jthcrc- could
be heavy future cosm payable by sharcholdcrs. - «

Applicants dxsputc the Attorney Gmcral s.contention that sharcholdcrs were not mformcd
of the dilution before voting to approve the merger. -Shareholders.of SCEcorp were advised. of *
"an initial dilutive effect on SCEcorp’s. earnings per share: and book value per share.™ . (Page, "
Exh. 69, p. 45.) Applicants also dispute the Attorney General’s claim that Section 854(c)
requires an express finding of fairness:to. sharcholdcrs, cmng the languagc of thc stntutc that thc
Commxssxon shall consxdcr these cntcna. o y :

We ﬁnd that thcrc are scvcral areas in whxch thc sharcholdcrs of thc mcrgcd company
may face large, unexpected costs. . Among these are the costs. of obtaining regulatory approval .
and ratemaking methods that shift the burden of inaccurate forecasting to- shareholders: However, -
sharcholders were advised of some of these costs prior to their vote approving the merger.
Investors have taken at least some of these costs into account in arriving at their decision to buy,
sell, or retain shares of the two companies.. In this context, fairness' consists ‘of full disclosure
of pertinent information. We note that the securities laws take a similar approach. Applicants
disclosed the merger’s expected short-term effects onSCEcorp’s earnings, .and investors are
aware that other costs incurred by SCEcorp or the merged company are subject to ‘our review.
In light of these facts, we conclude that the mcrgcr is fair to shareholders.

6. Beneﬁts to. Stnte and Loc.al Ecoﬁdrmé&
Sccuon 854(c)(6) rcqmrcs consxdcranow of whcthcr thc proposcd mcrgcr wzll bc. ’

bcmcﬁcml on an overall basis to state:and local. economm, and to the, communmes nuhc area’’
served by the resulting public utility. : - g AR ST

Applicants believe the merger will benefit the economy and affcctcd communities through
lower rates, a stronger utility, and increased charitable giving and community service. (Bryson,
Exh. 2, pp. 5-26.) The merged company will retain key SDG&E management employees and
Board members. (Page, Exh. 3, p. 20-21.) The merged company will continue-to-purchase
supplies and services in the San Diego area as long as those goods and ‘services are comparable .
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in.price and: quality ' to:goods. purchased .outside the area. : (Bryson,.Exh: 2, pp.:25-26.) - The
merged company will' maintain SDG&E’s levels-of charitable contributions. for“five:years after-
merger approval. Asone of the largest countiesin:the merged company’s. sexvice territory, San .
Diego can expect a large share of the merged company’s contributions and community: sexvice.. .
(Bryson, Exh. 2, p. 27.) There will be as little disruption as possible to the local communities
in the integration of the two companies. The San Diego division of-the merged-company -will
continue, to be called San Diego Gas & Electric for. two: years following: the . merger, and
SDG&E’s headquarters building will continue to. be .used. Employec reductions. are to be
achieved through attrition. .(Bryson, Exh. 2, pp. 24-25.) - The DEIR' also concluded that -
employee reductions would have no sxgmﬁcant effect on-local-economies. (DEIR, “P- -8-30t0-
8-40.) The merged company will also increase promouon and lurmg of women and mmonncs. '
(Bryson, Exh. 10 702 )3 .

Apphmms havc mphc:ltly rccognmd ‘that thc mcrgcr may have anadversc cffcct on thc §
communities and local economies in the San. Dicgo-area, and applicants have proposed several:
conditions to retain benefits for these affected economies and communities. ' We agree that these -

78 UCAN agrees with the County and’ APCD thnr the morged company's chanublo conmbuuom should
increase at a mate greater than inflation. UCAN suspects ‘that’ deson my use corpomo zwmgns n rewurd for'
commumty lcndcrs who support Edison’s pohcxcs. h , '

UCAN fears that community development efforts suppom:d by SDG&E, such us business’ mrketmg and
industrial development, will not be supported by the merged company. Edison does not engage in theso-kind of
activities, (Bryson, RT 1344-46.) SDG&E spends $240,000 on community development effoﬂs nnd theso funds
bave a much greater impact than tho actual dollars: xpent in- terms ot‘ ntmcnng new busmeas G

RTIr

UCAN asserts that the merged company's plans regarding the use of the SDG&E‘s headqumcrs bmldmg
are uoclear, SDG&E has a long«term contract with the owner of the building, 50 the merged company would need
to find a use for it in any event. It is possible the space would be offered. for lease, adding to office vacancy rates
in downtown San Diego.

Additionally, Edison has not evaluatod whether the merged company will contioue to support SDGEE's
natural gas vehicle program (Bryson, RT 1331). Loss of this program will add to pollution in the Saa Diego area.

-After analyzing applicants”’ proposed service augmentations, UCAN concludes that SDG&E customers
would rather have benefits that have immodiate impacts on rates rather than-such- dnngs as branch offices and better
phone service,

Applicants respond that their commitments to the San Diego area extend beyond five years. This five-year
period of somewhat special treatment is merger-related.  However, after a certain-period of time, San Diego will
share in the benefits of a regiooal utility on the same basis as other communities. It is unrealistic to require
conditions on such.items as charitable contributions, support.of local veadors, and San. Diego representation on the
Board of Directors to continuc beyond five years. - Conditions eatirely unrelated to the merger, such as
desalinization plants, should not be considered.
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commitments will lessen the adverse impacts.on the local-communities. .- However,,tormeet. the::
requirements:of Section. 854(c)(6), ‘the. merger:must:do ‘more .than lessen: the-adverse: impacts;;--
it must be:beneficial to state and local: economies-and: the. communities-served by:the resulting::
merged company,’  Applicants™ attempt to show: that the merger will benefit:state-and-local..

™ DRA's View that tho merger will barm the local cconomy- and  the sffocted: communition is confirmed by -
the City of San-Diego"s determination that a tranafer of SOG&E's. franchise' to-Edison would not.be in: the. public -
interest. In adopting Resolution R-274786, San- Diego- cited- adverse environmental: consequences, rate impacts,-
barm to bond ratings, loss of a locally headquartered: utility, loas of local jobs and -busineas, adverse offects from.
the merged company’s dealing with its affiliute, and anti-~compotitive Concerns as roasons not to tranwfer the
franchise. (Weisenmiller, Exh. 21,003, pp. 2-3.) DRA also notos that the merged company's ‘commitments to
purchase local goods and services are of limited duration and that its pledges to hire apd promote women and-
minorities are the minimum required by Commission General Order 156 (Bryson, RT 1121). Commitments to
incroase overull philanthropic contributions are made on the condition that the Co:nmissiomprovide RIS recognition.
(Bryson, Exh.. 10,702, p. E184641.) Applicanty admit that such rato mcogmnon mqmmu u chungo i Commussion -
policy (Bryson, RT 1136). o ) . .

The Attorney Geaeral argues that San Diego’s opposition shows that local communities-will-be adversely: -
affoctod by tho loss of a valuable corporate citizen. The Attorney Genoral notes that the pledge to sustain tho level
of contributions in the Sun Dxcgo arca is good for only five years and that any increaso in the level of contributions.
is contingent upon changes in Commission ratemaking policies. Hmloncally. SDG&E has contributed a higher
percentage of its revenue than Edison. (Page, RT 1474-78.) After five years, it is likely that Edison will revert '
to-its former poxition, according to the Attornoy General. If that huppcns contributions will fall below the lovel

previously attained by SDG&E.

County and APCD contend that the mcrgcr will harmloca.l communitics. These pm.ws rocommcnd wvcml
conditions to approval of the merger to mitigate these harmful effects. Accordmg to the County and APCD, the
Commission ghould require the merged company to: o . .

o . Rclocate its corporate hcadqumcrs from Rosemend to Snn Dxego

o Include representatives from the San Diego area on ity bourd of directors for more than
five years.

Maintain & minimum of 4,200 jobs in the San Diego area, 777

* Maintain SDGEE’s level of purchnses ‘at lcast 843 2 milhon. fmm locll veudors bcyond
the promisoed five years.© S

Incrmc xts level of chanmblo contnbuuons by more thnn tho mo of mﬂnuon.

T ‘f,

Expand the low-mcomo cncrgy usxsunce pmgnms in- the San Dxego area. . o >
' Cmto, suff and’ ﬁnnncully uupport two advuory bonrds- a mno-mcmber Envuonmennl
‘Advisory Board and a'nine-momber el.hmully dwem Commumty\Advuory Bond

, e

(connnuod...)
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economies and the affected communities relics heavily on their contention that the merger creates
Jarge savings. As we concluded carlier, applicants-have failed to. prove that long-term savings
will result from the merger. Because of this failure, we are unable to conclude that the merger
will be beneficial--on an ‘overall"basis. to - statc and load cconomies’ and to thc szoctzd
communities. ;g :

In addition, San Dicgo raised the concern that it would be unablc to use futurc IDB
financing because of applicants™ proposed defeasance.of its existing IDBs.” :We conclude that
it is reasonable to expect that the defeasing of. the IDBs to carry out the merger could have a
chilling effect on bondholders and on the future availability*of funds for tax-exempt financings
sponsored by the City of San Diego. Ifttuscffect oceurs, it would also-be harmful to. thc local.
economy., .

-As we discussed in the section.on quality of service, the loss of rivalry between SDG&E
and: Edison could have adverse effects on. the local communities and local economies...: The
primary consequences of this 10ss of rivalry relevant to thisissue are the rate effects,. which
could prove detrimental to the Jocal economies, and the effect on quality of service, which could
be harmful to some or all of the communities in the area-served by the merged company. These
influences-have been discussed prcv:ously. and. there is-no need to rcpcat our dxscussxon here.

We also note that the EIR prepared in connccnon thh this procecdmg (dxscussed in Part
Six of the Proposcd Decision) concluded that the merger would have significant adverse impacts
on the environment of Southern California. .- The EIR also concluded, howcvcr, that thcsc'
adverse impacts could be adcquatcly mmgatcd ' : |

Various intervenors havc prOposcd addmonal condmons to approval of thc merger that:
would attempt to ensure that benefits are retained in the San Diego area. These proposed
conditions assume that our decision is t0 approve the merger. Since we are. denying the
application, it is unnecessary to consider or comment further on these proposals For this.
reason, the proposed mitigation morutonng dec:sxon 18 also moot. P .

: 376,(...continuod), .
, L T Crente an ndvuory councxl onredovelopment ot‘ the mu o£ SDG&E. fncxhuu schedulod,
tobeclosod after themergor. T X

R P T TS DU T TS
,.t.;, T A

o 5" ‘: Prov:dcﬁnnnculmmnce forcoaxtrucuonofawuerdemlmnhonphnt.

7 San D:ogomscs the concern that the cﬁ'oct of SDG&E"s violating its bond covenants by: defenmg tho IDBL
could adversely affect the City’s future ability to.issus. IDBs. Bondholders expect ‘San Diego to enforce.its:
covenants with SDG&E in order to mxintain its creditworthiness in- bond- markets. -(Weisenmiller, Exh. 20,000,
p. V-7.)
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Prservatxon of theComnmsxon’s Junsdicuon e L

Socuon 854(c)(7) rcquxrcs consxdcranon of whcthc: thc mcrgcr proposal w:ll prcsczvc tho
jurisdiction of the Commission and how it will affect the capacity of the Commission- to-
cffectively rcgulatc and audit public utility opcrauons in the statc.

The Comm;ssxon s authority . to rcgulatc thc mcrgcd company is not affccwd by the
merger, according to applicants. The Commission’s ability to-regulate the merged:company will
be enhanced because instead of having two sets of proceedings,. there will be only-one. The size
of the service territories and the number of customers served remain unchanged, so Commission -
resources will be freed for other matters. (Lester, Exh. 10, p. 20; Liy, Exh. 12, p. 22.) -

Other parties point out that the loss of rivalry between SDG&E and-Edison will also
eliminate an important regulatory tool, yardstick comparisons between SDG&E and- Edison.
Since Edison and SDG&E compete for some of the same bulk power purchases,, and. the two-
utilities have access to the same markets, regulators may comparc the two- utilities’ power-
purchases to measure the reasonableness of such purchased power costs. Regulators may also-
use SDG&E as a source of information: to test whether Edison’s generating: facilities are-efficient
and competitively priced. (Noll, Exh. 10,200, IV-12.) Such benchmarks are useful in the effort
to ensure that adopted rates are reasonable. The Attorney General cites several instances in the .
past when the Commission has experienced severe problems due to Edison’s attempts to evade.
the Commission’s jurisdiction. The Attorney General feels that the increased size of the merged
company would hamper the ability of the Commission to regulate. UCAN repeats the Attorney
General’s arguments and also cites the loss of "yardstick competition” and the difficulty of
cffectively monitoring the merged company s dcalmgs with: its unrcgulawd afﬁhatcs

Although reduang the numbcr of Comrmsszon procccdmgs is a bcneﬁt, we. arc not
convinced that such 2 reduction will occur if the proposed merger is approved.. It would be easy
to conclude that the disappearance of SDG&E as a separate entity would simplify the-
Commission’s regulatory tasks by reducing the number of utilities it regulates, but other
characteristics of the merger undermine this facile conclusion,

For example, in our review of the proposed merger’s impacts on competition, we
concluded that the merged company will exert increasing pressure on the ‘Commission’s
resources by expanding (1) the geographic scope and extent of potential self-dealing in its
relations with its affiliates and (2) the scope of SCEcorp’s unregulated activities.  Such
expanded markets and service areas will increase our staff’s responsibilities and tax the resources
required to ensure that ratepayers arc protected in- the post-merger environment. This is
especially important in view of Edison"s consistent failure.to provide data on-a timely basxs as.
required by the rcgulatory compact:struck in the holding company degision. . -~ - .
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- Because the merger will eliminate. the rivalry -between SDG&E:and Edison, we:conclude:
that. thc Joss. of : SDG&E -as a rcgulatory’companson 1: an advcrac unm:ugablompact of 1hca
proposed merga‘. SRR T i T e

. In sum, notwnhstandmg thc loss fof SDG&E as’an: mdcpmdcnt uuhty (and mdced
precisely because of such loss), the proposed merger will not appreciably reduce the complexity
of the Commission’s regulatory task, even if the merger-ultimately results-in fewer Commission
proceedings. The merger would also remove SDG&E as a regulatory comparison against which
we could measure the performance of the merged company and other California utilities. The
proposed mexger will have adverse impacts on the Commission’s ability to regulate the merged
utility effectively, and will increase the Commission’s regulatory burdens, |

C. Conclusion .. R R e e T e

- Before we may approve the acquisition or.control of a unhty with gross annual-California
revenues exceeding $500,000,000, § 854(c) rcqmrcs ;us.to find that, "on.balance,” the acquisition:
is in the public interest. We read. the statute as. giving us broad. discretion to _wcxgh> the seven
listed criteria and other factors in our determination whether the acquisition .is-in the. public:
interest. Thus, even if a merger proposal scores well on four criteria, the-negative.aspects of -
the other three criteria may predominate and lead us to find that the proposal is not in the public
interest. The pubhc interest balancing of: § 854(c) 15 quahtauvc, not quanntanvc

As Sectxon 854(c) rcquucs we have. considered the seven mtcna hstcd in thc statutc. .';

. We. havc found that thc mcrgcr proposal wﬂl rcsult ina: :.hght dctcnoratxon of thc‘.
financial condition of the merged company, but that overall applicants’ proposal would maintain-
the financial condition of the merged company. We have found that the loss of rivalry between
SDG&E and Edison is likely to lower the quality of service to public utility ratepayers in the
state. The quality of management of the merged company will at least be maintained- under
applicants® proposal. In-addition, under the circumstances. of this case, the proposal is fair and-
reasonable to affected employees. Furthermore, the proposal is fair and reasonable to:the
majority of affected sharcholders. On the other hand, the merger proposal is not beneficial on
an. overall basis to state and local economies. or to the communities served by-the merged
company. The Commission’s ability to effectively regulate the resulting merged: company will.-
be: complicated and possibly compromised. ~Applicants have proposed. several. mitigation.
measures- that-would help prevent significant adverse consequences associated- with-the merger....
However, some of the largest detrimental effects, particularly, the loss of rivalry between
SDG&E and Edison, are unable to be mmgatcd

| In pcrfomung the balancmg reqmred undcr Sectxon 854(c), we. bchcvc wc also .must..
consider other effects of the merger beyond the seven explicit ¢riteria. - In considering only the -
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seven. criteria, ‘we: conclude that on balance the detrimental: effects-of the: merger, particularly |
of those:associated with the loss of rivalry between SDG&E-and Edison, lead 'to the conclusion.
that the merger is not in the public interest. This conclusion is reinforced by our determinations,”

previously discussed, that applicants have not demonstrated that the merger will result in long-
term net bcncﬁts and our. conclusxon that the mu'gcr wﬂl have an: adversc cffect on. competmon

- For a11 t.hw: reasons, the tcsult of our ana.lysxs undcr Secuorx 854(c) mthatx on balancc

applicants ‘have not demonstrated that the. proposed. merger is- in the 'public:interest.

o St

V. SCHEDULING FUTURE GENERAL RATE CASES-

Our decision not to authorize the merger between Edison and SDG&E requires us to

revisit the issue of the scheduling of proceedings for the independent companies::' -« -
~ In'D.89-12-052, we directed Edison to file a test year 1992 general rate case’ ‘(GRC) and

instructed SDG&E to defer its regularly scheduled: test ‘year” 1992 -GRC. "‘The deferral -of
SDG&E"s GRC and a previous deferral of Edison’s scheduled: test-year 1991 GRC(D.89-08-

036) were actions we took'to avoid the problems assocxated thh proccssmg thc mcrgcr msc at
the same time as the mcrgcr parmcrs rate mscs x

With the one-year deferral in thc normal schedulmg of deson s GRC deson s-next
GRC after the one currently underway will occur for test year 1995. Under the current schedule
of rate-cases, both PG&E and Southern Califomia-Gas Company (SoCal)-are ‘scheduled for
GRCs for test year 1993. Unless we alter the schedule for the GRC of another utility, the

choxccs for SDG&E’s next GRC are cxthc.r test’ ycm- 1993 00mmg PG&E and SoCal) or tcst ycar. ”

1994.

DRA ‘believes a test year 1993 GRC is needcd to cnablc SDG&E to-Tesume normal-“i
operations. ‘Deferring SDG&E’s GRC any‘later means that the rates and'revenue: reqmrcments
in-effect will bc bascd on costs and othcr mformanon from 1986 (Yagcr, Exh 10 500 pp I-22

0124)

3 In mponsc to apphcnnts ochcuon that ‘a‘test year 1993 GRC for SDG&E wxlllconﬂxctr#
with: the - currently “scheduled” GRCs -for' PG&E " and SoCal; ‘DRA 'states: that' this is ‘an"
administrative and scheduling problem-that can be accommodated and has'been-addressed by its”
witnesses. (Yager, Exh. 10,500, p. 1-24.) DRA suggests instituting’informal dmcussxons thhf‘-
PG&E and SoCal to see if either of their GRCs can be rcschcduled. ST :

After considering the arguments of the pamcs and the ummg of our docxsxon in t.hxs case,
we conclude that the next GRC for SDG&E should-be for test year 1994. Our’decision in this

case comes several months into 1991, and if we authorized a GRC for-test yw 1993, SDG&E -
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would have little time to prepare the detailed showing required for its notice of intention: (NOY):
preliminary to the filing of the GRC on January 1, 1992. In addition, processing the GRCs of
three utilities.— SDG&E, PG&E, and-SoCal-. — in.the same year would:-be :administratively
infeasible. We also recognize that SDG&E'’s management will have a-formidable:task in’
resuming life as.an independent company after three 'years of planning for a:merged:existence. -
Although a test year 1994 GRC means that SDG&E’s base rates will continue to be derived from:
out-of-date recorded figures, the modified attrition procedure we authorized for SDG&E for
1991 (D.89-12-052) will ensure that SDG&E's base ratcs receive a detaxlcd and mtxcal rcvxcw

Because SDG&E's rate case wxll bc dclaycd for an: addmona.l yw, we wﬂl authonzc a.
modified attrition mechanism to be conducted for SDG&E in 1992. The modified attrition filing
will be due on March 2, 1992, and any resulting rate:changes will be effective January 1, 1993.
In all other respects, the 1992 modified attrition mechanism should follow the details: set forth
in D.89-12-052 (p. 8, App. A). Because of our relatively limited experience with the modified:
attrition mechanism, however, we place SDG&E and interested parties on notice that the details
of the modified attrition case in 1992 may be changed. to reflect our experience with this year’s
modified attrition mechanism, The parties’ proposals for changes to the mechanism should be
presented as part of this year’s proceeding. Any. changcs to the mechanism. and a dctzulcd
schedule of the proceeding will be adopted in this year's proceeding. S

SDG&E should continue to. follow the schedule and procedures: set forth in'D.89-12-052,

pp. 7-8, for processing its modified attrition filing to adjust rates on January 1, 1992 and to-
consider revisions to Schedules DT and GT.
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o On Dcccmbcr 16 198&SCEcom, Southcm Cahfonua,desom Company, and San:;
Dicgo Gas & Elcctnc Company filed an: apphcanon under‘Public Utilities Code. § 854 requesting:.
authorization:to merge SDG&E into deson m accordance w;th 1hcxr Agrccmcnt and Plan of ;
Rcorgam.zauonofNovcmbchO 1988. A .,-,, : L R

v 2 Undcr thc Mcrgcr Agrccmcnt SDG&.E's sharcholdcrs wxll rcccxvc 1 3sharcs of
the common stock of SCEcorp, Edison’s corporatc parcnt, for mch aha:c of SDG&E common
stodcowncdatthcumcofthcmcrgm L A

| 3. Apphcants proposc to convert each: outsmdmg sharc of SDG&E. prcfc:rcd or-
prcfcrcncc stockmto an outstanding share of SCEcorp preferred or prcfcrcncc stock thh amﬂar .
provzsxons, cxccpt that higher dmdcnd rates. would apply. : SR A S

4 Sharcholdcrs votcd to approvc thc transacuon in Apnl 1989

.. S, On I-‘cbruaxy 1, 1991 thc AI.Js Proposcd Dccxsxon rccommcndmg dcmal of th:s-
aophcanon was served on all parties. - - - . _ RS SRV

6. deson and- SDG&E cnch havc gross Cahforma Ievenues.. of ‘more than
$500 million. el Cn el ey T

PRSP

7. "Short term® and “long term"™ are not dcﬁncd n § 854

8. Applicants” detailed presentation on the costs and benefits of the merger extended
only through 2000.

9. Applicants’ projections of long-term labor savings do not take into-account at least
two cffects that could reduce the projected savings, First, applicants do not account for the
ability of a growing independent SDGEE to institute the administrative cfficiencies that are not
economically feasible for 2 utility the size of the current SDG&E. Second, applicants have not
accounted for administrative mcfﬁcxcnclcs that may result as the merged company grows even
larger.

10. By considering the cffects of resource deferrals only through 2000, applicants
counted the capital savings associated with the deferrals as benefits of the merger but ignored
the increased capital expenditures and the higher revenue requirements that will result after
2000.

11.  Applicants® conclusion that deferrals of generating units result in net benefits
depends on several assumptions, rather than on a detailed analysis of expected events and a
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consideration of ‘unforeseen circumstances. Apphcants fa:lod to tcst thc scnsmvxty of thw:
analysxstovananonsmkcy undctlymgassumpnons. S ATl w

12. : Apphcants makc no proJocuon of thc cxtcnt to wluch thc ma:gcr mcrcascs -;’
paymcntstoQFs. : R T TS e N

. 13, DRA estimates that the higher payments to QFs :csultmg from 1hc mcrgcr wx]l
amount to $327 million from 2001 through 2005." . . - :

14.  The offer of firm transmission scrvi’cc to thc Nonhwcst actznds only from 1991
through 1997, and the service to-the Southwest is contingent on the complction .of the 'second
Devers-Palo Verde: (DVP2) transmission hnc JEDVP2is not bu:lr, thc service to thc Southwest. -
will be offered from 1991 to 1997. g ‘ | Sl

15.  Increased dividends to SDG&E’s prcfcrrcd and prcfcrcncc sha.rcholdcrs wzll not ”
cease in 2000 butwﬂl continue mdoﬁmt.cly il

16. , Lowcrmg dcprccmtxon ratcs docs not altcr thc cost or uscfuL hfc of a paxucular,-f
asset. Although applying a. lower depreciation rate will lower revenuc requirements:in the carly-
part of an asset’s useful life, it will increase revenue requirements later in the asset’s useful life
because a greater: pomon of the asset’s cost wﬂl rcmam in. rate basc for a longcr umc. :

17. Apphcants propose to guaramcc basc rate rcduchons totaumg $398 Su mxlhon ftom ,
the date the merger is approved through 1994. S e

18.  Applicants proposc to pass on savmgs occumng aftcr 1994 to ntcpaycrs through
normal ntcmalong mochamsms ! :

19.. Ratcpayors wxll see thc long-tcrm bcncﬁts of thc mcrgcr only- 1£ tho forooastcd';
savings are actually achieved by the morgcd company

: 20. Thc consohdatxon of two compamcs pcrformmg sxm.llar funcnonsm thc productxon -
or sale of comparable goods or services.is characterized as -"horizontal,”. while economic
amngcmcnts between companies which conduct operations at. scvcral lcvcls are: chamotcnzod

21. Although Edison and SDG&E are each vertically integrated,. their proposed
merger presents vertical issues related to the merged entity’s ownership of key resources.and the .
effect of that ownership on competitors.at retail, including the Resale Cities. - In addition, the
operations of the merger partners at defined levels. (such as bulk power) present "horizontal” :
issues. .




A.88-12-035 COM/PME/klw/val e TS NG AR e

22. - Market power is.the ability to control the price:or available quantity of:a. product-
in thc marketplace. Traditional merger analysis.assumes:that.an increased:concentration of -
sellers, all else being equal, implies an increase in market power. While this conclusion can be
overcome by other evidence, 'such as.ease: of entry by:-new suppliers: into. the marlcct analysxs
of market concentration is the starting point in accepted merger analysis. ' o

v - 23.  In order to:determine market concentration, it is necessary to define the "area of
cffective competition™ by identifying both the relevant product market and the associated
gcograpruc markct(s) affoctcd by the mcrgcr.

24, Anmllary to this proccss is. thc 1dcnuﬁmuon of the ﬁrms that compctc in the.
purchase or salc of each of the products.for ‘cach of the. relevant: geographic areas, although.
accepted merger analysis also focuses on whether merger pamcrs are potential, as well as actual:
compcutors.

..5 Thc product market is a rangc of products. or services that are’ rclanvcly :
interchangeable, so that pricing decisions by one firm are influenced by the range of alternative
suppha's available to the purchaser. The relevant geographic market for each-product market
is thc area in. ‘which scllcrs compete and in whxch buycrs can practxcably turn: for supply

26. To assess thc cffcct of the proposcd mcrgcr in &ch dcﬁncd markct it is ncccssa.ry ,
to examine the market power of each separate firm (Edison and SDG&E) and of the merged
company. A merger which affords the mcrgmg ﬁrms thc powcr to control: pnccs .or to cxcludc
competition is unlawful. L

27. . Under tmditional market analysis, the market power resulting from the merger
of two competitors is usually measured in terms of concentration, or market shares.- This is a
statistical analysis using the Hcrfmdahl-Hcrschman Indcx (Hl-n‘) wluch calculatcs the sum of
thcsquarcsofcnchﬁmxsmarkctsharc.., : | ‘

28. USDOI's Merger Guidclincs, cmbodying the policy for rcvicwing proposcd
mergers, indicates that a merger resulting in a market with an HHI exceeding- 1800, to"which
the merger in question has contributed at least 50, will oxdinarily be challenged. as unlawful, as..
will a merger resulting in a market with an- HHI between 1200°and 1800, to whxclm thc mcrgcr .
has contributed at least 100. ; .

.- 29.  While HHI calculations may reach.levels-indicating very:strong evidence of a § 7,
Clayton Act violation, even in the absence of high HHIs, other empirical factors. may- support .
a finding of violation; likewise, the meaning and significance of HHIs:can-be assessed. only a.ftzr .
2 number of structural and behavioral characteristics are also taken: into-account. & - ..
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... 30, . The-second approach.t0 assessing-whether: a-proposed acquisition:-passes:-muster’
under § 7 of the Clayton. Act is. the direct.approach, where the power.to-exclude:competition is.
proved directly by actual exclusion, thereby eliminating the need to draw:any: inference from:
traditional market sharc analysis; where such dm:ct mdcncc 18 prcscntcd 1t is not neccssary to
provcanyspocxﬁc markctsharc A :

31 The traditional markct analyms approach addrcsscs only thc honzontal cffocts-‘
rcsulung from the consolidation of two firms’ opcranons at a smgle lcvcl in t.hc cham of markcm«
from producuon to ultimate sale. S e R

32. -thrc' firms are vertically integrated and. conduct operations -at. several-levels,
such as applicants, a. merger potentially presents an independent set of problems: of foreclosure -
of competitors’ access to suppliers or.customers. These problems are assessed not by calculating.
market shares, but by realistically assessing the potential for market manipulation resulting in
dlsadvantagc o compcntors Or Consumers.

33. Va'ncal mergers prcscnt spccxal ptoblcms— whcn the mcrgmg pa.mcs com:rol an
essential or "bottleneck” resource which can.be used to.exclude competitors.or otherwise gain
advantage in other markets; in the electric uﬁhty mdustry. thc transnns&on gnd has oftcn been
found 10 be a.bottleneck resource.. . , ‘ ,

34. W‘hilc apphcants havc wgorously mucx:wd othcr Mcs vcrucal analyses, thcyt
have provided no independent assessment of the merger's vertical impacts, asxdc from
acknowledging. two gcnmc problcms in. connecnon wnh vcrncal mergcrs. “

35. Thc typml focus of an antm'ust analys:s is on t.hc combmmg ﬁrms a.bmt\rto‘
manipulate selling price--that is, to raise the price others must pay for the merged company’s
products (technically referred to as monopoly or. ohgopoly powcr or more: commonly as
"scllcrmaxkctpowcr") . . B -

' :36. In this procccdmg pamcs bavc ra:scd a second issue: Docsthc mcrgcr gzvc thc"
rcsultmg cnuty unfair power to control purchase prices by eliminating: compctmon ‘between- the.
merging firms in the bidding for up-stream resources (technically rcfcrrcd to as monopsony
or ohgopsony power, or more. commonly as. "buyu' markct powcr")? R

"37. The- wcxght of the cvxdcncc supports thc fact that wrulc bulk powcr andr
transmission” are ¢losely. mta-rclatcd transmxsslon scmces are’ rouuncly offcred for salc't'
separately from power. RN B - A RCTRU N SN

38. Competition exists between Edison-and SDG&E in supplying.interruptible and

short-term firm transmission service,: mcludmg wheeling and the transmission component of sales:
of delivered bulk power. SDG&E’s aggressive marketing of interruptible and short-term ‘firm
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transmission:.services. has. included sales:as large:as:500-MW: to PG&E-and: 200, MW. to the

PNW, and the trend- of these sales'is upward cxccpt"for1989 thc yar foﬂompmnomwmmt

of the mergcrproposal. Lo R Ly

e "-. I '

39 Prcscntly, SDG&E isin a posmon of control over u-ansnussxon capamty t0- thc:‘

SW, and at the point interconnecting Edison and PG&E service territories. SDG&E has the
ability to providc‘ transmission. services using these..facilities in ‘the future:: It is therefore
appropnatc in termos of assessing the competitive impacts of the. proposcd mcrgc:r to ta.loc a longcr
term view of such competitive potentialities. S :

40. - Itis not unusual for SDG&E to broker amounts in-excess of 261 MW to PG&E,

notwithstanding north of SONGS constraints; furthermore, there is no reason to:believe: that-
PG&E’s need for short-term firm transmission scmcc, such as that prowdcd by SDG&.E at::

certain times north: from its terxitory, willend. - . Ll

41. SDG&E’s transmission capacny may increase in thc future duc to addmonall
planned transmission lines such as DPV2 and COTP, thus allowing it to bccomc a bxgger playcr

as a supplier of short-term firm and mtczrupnblc transmxssxon service.

42.' In 1996, SDG&E 5 commxtmcnt t0. whccl powcr bctwocn CI-'Eand deson wﬂl
expire, potentially frecing up an additional 70 MW of firm cnpamty, whxch would also increase
opportunities for nonfirm or short-tcrm firm transactions. : .

ot

3. IfDPV2 and COTP are. bmlt SDG&szll havc the opnon of acqumng addmonal 3

transmission capacity to and from the SW and PNW to serve these nccds for nonﬁrm or short-
tcrmﬁrmtnnsacnons. ‘ T .

4, Onc prcmxsc of applxcants argumcnt that. thc mergcr panncrs do nOL prcscnﬂy'-
sigmﬁcamly compete in providing transmission service is that the transmission facilities in
question do not reach common customers and/or common producers. However, this

"origin/destination market” analysis ignores both:existing, and potential future, compctmon
between Edison and. SDG&E in supplymg mtcrmpublc and short-tcrm firm transxmssxon service.. :

45 SDG&E controls substanual cnpamty dunng many- hours o£ thc yw whxch.f:.-

exceeds the needs of native load customers or of long-term transmission commitments. It is
irrelevant for purposes of this competitive analyns that such transmission is.not the mainstay or
primary focus of SDG&E’s utility business; it is relevant only that mtcrmpu'blc and shon-
firm trading/transmission is a market in which SDG&E is an active supplier.. - ‘

46.  SDG&E is an active parﬁcipant in the market supplying interruptible and’ short-

term. firm transmission, and its role in that markct abscnt the mcrgcr. is hkcly 10 cocpa.nd m thc.

future. - .. . SRR . - A A T
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- 47.. A-second prcmxse of applicants’. -argument that at. present: the; ;merger pactners do
not compctz sxgmﬁcmntly in provxdmg transmission service is. that native load requxrcmmts and-
technical system Limitations constrain the amount of long-term transmission. capacity. available -
for sale. However, in its focus on. long-term- transmission. capacity, this argument ignores.
SDG&E's role in supplying interruptible and short-term firm transmission service. Furthermore,
in its focus on native load requirements and technical system: limitations,- this argument is
contrary to the evidence that SDG&E is actively participating in: these markets notwithstanding -
these claimed constraints,

48. Transmss:on markcts bctwocn (1) Cahfomm and the SW and- (n) Cahfonua and
the PN'W have very different characten.sucs, which support vxewmg thcm scparatcly. , 5

49. Thc PNW offers dxffcrcnt bulk powcr componcnts whxch are not avmlablc m thc-—
same quantities, at the same time, or at the same cost anywhere else in the WSCC bulk power
market. These unique characteristics require- viewing transmission between:-(i): Cahforma and
the PNW and (i) California and the SW, as. scpamtc goographxc markets. '

50. Attomcy General’s cxpcrt prcscntcd transmission capaczty HHIs (aftcr takmg into ‘,
account firm resources transmitted over that capacity and expected outages) for the transmission
market between California and the SW over a multi-year period. - According to-his calculations,
in 1991, pre-merger HHIs are 2300, post-mcrgcr HHIs are 2978 and the muger—rclatzd changc .

in HHOs is 678.

51.  San Diego’s expert measured market shares for thc tmnsmxssxon markct bctwocn
California and the SW on the basis of transmission . capacity entitlements, on: the rationale that
the market share proportion of uncommitted capacity -will be approximately the same-for each |
firm in the market. “The results of this exercise over-the.1989-2000 period. are pre-merger HHIs
ranging from 2778-3015, post-merger HHIs ranging from 3464-3737, and merger-related HHI
changcs rangmg from 635-754.

s2.. Southcm Cities’ cxpcrt calculatcd thc prc-mcrgcr I-IHI conccntranon ﬁgurc for-
the SW Interties market (transmission. between: the SW and Southern: California).as, 3042 thcy
post-merger HHI figure as 3476, and the merger-related HH increase as 434, - . - - .

53.  Inadditiontorelying on market concentration calculauons, Southermn-Cities” expert
evaluated other competitive considerations, including the essential facility doctrine,. changing. -
market conditions, and barriers to entry, and did not base hzs conclusxons solcly on market
concentration and market share. cnlculanons : S :

54 Thc principal tochmcal criticism lcvclcd agamst mtcrvcnors I-IHI mlculauons 1sl~y_,
that they mcludc .committed ‘capacity, thereby: providing an unrealistic. picture of the markets.-
under review.
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. " 55. 7 “The failure to-deduct committed:capacity from'total transmission:entitlements may
not be a fatal flaw, since the market'share' proportion-of uncommitted capacity should‘be’about -
the same for cach firm in the market. This assessment is consistent: with:the HHI calculations
of the Attorney General’s expert (who netted-out the proportion of physically'available capacity:
used to transmit firm resources, and calculated-a merger-related: HHI change of 678) and the -
calculations of San Diego’s expert (who did not make a-similar. adJustmcnt but dmvcd HI-II
changes consistent with those of the Attomey General's expert). - :

56. The HHI calculations presented by Attorney General, San Dicgo,. and Southem
Cities associated with thc merger’s impact on. the market defined’ as transmission - between
California and' the SW, greatly exceed the figure specified-in the Merger Guidclincs(SO) as
evidence of concern that a parucular acqmsmon wﬂl unlawfully mcrcasc concentranon in a
pamcular market : :

57. vacn the HHI rcsults it is appropnatc 10 review omcr dm:ct cv:dcncc of thc
merged cntity s ability to control the market for transmission between California and’ the'SW, .-
to ascertain whether this evidence supports thc mdmauons dcmonsu-atcd by mtcrvcnors HHI
¢calculations. .

58.‘ Whilc.statistics rcﬂecting the market shares controllcdlby thc’mcrgcrf parmérs- are’
a primary index of market power, only a further examination of the particular' market; including™
its structure, history, and probable future, can provide the necessary information to- gauge the
acquxsmon s compcuuvc cffccts

"/

59.° For purposes of analyzmg SDG&E s slgmfmncc as nuddlcman or "brokcr in-
the’ California/SW short-term firm and interruptible transmission market, it is-more: appropnatc
to measure its importance from thc pcrspccnvc of purchascrs in. thw markct ratha' than via..
MWh measurements. : : S

60. SDG&E has acted as "middleman” or "broker” in the Califomia/SW sho_rt-tcrm
firm and interruptible transmission market, and has served a significant and growing role which
is not fully captured: by apphmnts’ analys:s of pcr MWh over: the cnurc ycar or sxm:']ar MWh
measurements. _ T,

7. 61l; - SDG&E has scrved 12% of one cnnty (3 crmre 1989 rcqu:rcmcnts m thxs
mxddlcman a.pac:ty S R L G

) SO

62. Bascd on the analysxs of honzontal mcrgcr xssues, thc loss of SDG&B as‘a’
competitive alternative to Edison in the California/SW short-term firm and mtcmxpublc
transmission market will- have adverse effects on competition; ‘the direct evidence prcscntcd is
consistent with the unfavorable inferences to-be’drawn: from: the HHI calevlations, .= v . "o
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=63+ San-Diego’s expert calculated: market shares in the transmission market between
California and the PNW over a:multi-year-period-(1989-2000); the calculated:pre-merger BHHIs
range from 819-2163, the post-merger HHIs range from 2034-2415, and'the ‘merger-related:
ch:mgc in HHIs rangcs from 207—252

64 : Southm Cmcs cxpcrt mlculated I-II-IIs for thc Pamﬁc Intcrnc market -
(transmission between the PNW and Southern California)-as follows: : Pre-merger HHI: 3091,
post-mcrgcr HI-II 3290 and ch:mgc 199

65. : Thc conccntranon ratios. @qulated by San D1cgo and Southcm Cmcs assocxated 3
wnh the merger’s: ampact on the market defined-as transmission between -California. and :the -
PNW, result in merger-related increases in - the HI-II which."are “indicative. of 'increased”
conccntratxon in. ttus transnusszon markct.

66. Smcc thc concentration ratios- calculatcd by San chgo and Southcm Cxtm result
in merger-related increases.in the HHI which indicate increased concentration.in.the market for
transmission between California and the PNW, and exceed the threshold specified in the Merger -
Guidelines, it is appropriate to analyze other direct evidence bearing upon the structure, history
and probable future.of thxsu'ansmxssxon ma:kct to asccrtmn whether. thcsc stausuea.l rcsults are
credible. S S L s

+-67. It is more appropriate to analyze SDG&E's signiﬁcancei&s-aéscllgrt-ina the"
California/PNW transmission market from the perspective of purchasers in this market, rather”
than via MWh mcasurcmcm.s

68. . As in. thc case. of thc Cahfomxa/SW transmxssxon markct, apphcmnts rcly ona-
MWnh/hour benchmark to assess the significance of SDG&E’s. activities as-"middleman® in the:
California/PNW transmission market, but MWh measurements do not fully mpturc the nature
and extent of SDG&E s rolc in this transmmsxon markct

69.  SDG&E has made sxgruﬁmnt sales to PG&E noththstandmg thc north of SONGS'
constraints, and if SDG&E had been permitted to make these sales to Southem Cities, assuming
present delivery point restrictions did not cxxst m volume of salcs 1o thc ‘Resalc Cmcs would
have increased u:n-fold. T : e R

70. SDG&E has accrwd a bcncﬁcml price rwtraxmng 1mpact in thc Cahfomxa/PNW
transmission market, as illustrated by the Anaheim/Riverside replacement capacity experience,
where SDG&E offered the Cities a price significantly lower than the. price. Edisonwas. entitled:
to collect under the IOA, followcd by deson S offcr of a pncc compctmve thh SDG&E'slowcr-"‘
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- 71.. . . .Applicants have provided no credible counter~evidence to indicate Edison refrained

from chargmg these. Cities:the $1.57 per: kW/day cahng pncc due to anytlnng othe.r than
SDG&E'’s more competitive alternative..: - - _

72.  The merger will have adverse effects in thﬁt SDG&E Wl.ll n6 longer pamcxpatc

as an effective -counter-weight to- Edison’s domination of tmnsnussxon study groups that are
critical to determining transmission: line ratings. v SRR S

73. Based on the analysis of horizontal mcrgm' issucs. it is clca: that thc loss of
SDG&E as a competitive alternative to Edison in the California/PNW transmission market will
have adverse effects on competition; the direct evidence presented by intervenors is consxsumt
with the unfavorable inferences to be drawn frorn the HHI calculations. N .

74.  The proposed merger will eliminate Anahcxm and Rivcrsidc‘s mdcpcndcnt ﬁfm
transmission path to SDG&E, and will prevent Resale Citics from developing a more extensive
buycr/sdlcr relationship with SDG&E;. thcrcforc, 1t w;ll have advcrsc compctmvc unpacts on
these cities. : . . o

75.  Based upon analysis of horizontal .:i&cxga issﬁes,. incmdinglme loss of SDGAE
as a competitive alternative to Edison in the markets for transmission between the PNW and the .

SW and transmission to California from the PNW and SW combined, as well as evidence of
substantial existing barriers to entry, the proposed merger adversely impacts competition.in these
markets; the direct evidence is consistent with the results of the market shaxc analyscs. -

76.  Two parties, San Diego and Southern Cities, have dcﬁncd a nctworlc transnussxon
market, but have not calculated market shares and concentrations .because such data-are not
publicly avaﬂablc and are not contained in: documcnts provxdcd by apphmts.

77. Southcrn Cities® cxpcrt dcﬁncs thc service area nctwork tmsrmsnon m:n'kct as.
a market consisting of Edison’s and SDG&E’s combmcd service arca nctworlc transmxssmn
facilities. , ‘ , L

78, Saancgos cxperf. dcﬁncsamarkctcalled "t:ansnnssxon acrossdesons
territory,” noting that SDG&E currently has transmission rights across- this: terxitory-in .

connccuon thh 1ts Pacific Intertic cnntlcmcnts and its CPP pamcxpanon.

79. ~ Both Anaheim and R:vu'sxdc. surroundcd by deson s sexvice tcmtory. have firm-
transmission rights. through Edison’s system from SONGS for use in transmitting their share of
SONGS power, and have the option of purchasing replacement power from either Edison or .
SDG&E. With the merger, Anaheim and Riverside lose this firm transmission path to a non-’

Edison utility.
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-7 80, In-1989-neither Anaheim: nor-Riverside purchased: any' transmission:service from::
SDG&E via their firm transmission path at SONGS. Since 1987 SDG&E has sold a total‘of:
$10,000 of transmmsxon scmcc to Anahcxm, and has sold no u'ansmxssxon service to any other
Iha:ﬂc Cth R e ”J“,._u‘ﬂ.f" 5

o 8l Thc fact that the twcrresalc cities wluch havean avmlablc ﬁrm -transmission. path.-.
to SDG&E have not heavily used it since 1987 does not contradict Southern Cities” claim that
the Resale Cities are adversely affected by the lack of delivery points within Edison’s service
territory.. The reasons why post-1987 sales were not higher are unclear, and:this fact must be
weighed against Resale Cities” stated desire to--expand their purchases from SDG&E and:
tcsumony that they would do so abscnt prcscnt dchvcry pomt restrictions.

82 San D1ch S acpcrt dcﬁncd the markcts served by transrmssxon facxlmcs bctwocm
PN‘W and SW that pass through California or Utah, as "transmission between the PNW and
SW." - After- considering  the transmission’ requirement imposed-on PacifiCorp in FERC’s
UP&L/PP&L merger decision, he calculated a pre-merger HI-II of 2136 a post-mcrgcr HHI of :
2676,.and a mcrga'-rclatod HHI increase of 540, o :

83 San Dn:go. Southcrn Cmcs. and DRA analyzcd .2 market. for "Transxmssxon to’
California from- the PNW:-and SW Combined” under:a variety. of titles ("transmission; from the .
SW to Northern California or PG&E, and from the SW to'Anaheim and Riverside”; "Combined
Pacific Intertie and SW Intertie”; and DRA’s Combmcd NW and SW to Cahforma)

84. San Dxcgo s expert. defined markct for u-ansmxssxon from the SW to-Northern
California or PG&E, and from the SW t0 Anaheim and Riverside,” and-calculated multi-year”
(1989-2000) HHIs. Pre-merger HEIs ranged from 2052 to 2282, post-mexger HHIs rangcd from
2495 to 2792 and the mcrga-rclated increase in HI-IIs:angcs from 446 o 509

85 . Southcm Cities’ acpcxt calculatcd prc-mcrgcr and post-mcrgcr pcrccntagc sharcs '
for transmission entitlements over a "combined Pacific Intertic and SW Intertie.” For 1991, the
pre-merger-HHI concentration ﬂgurc is. 2905 the post-mcrgcr ﬁgurc is. 3300 and thc mcrgcr—
related change in Iml is 395. R - LUBLGE e T

86. DRA has concludcd bascd on prc-mcrgcr ownm'smp of sharcs of transmxssxon
from the WSCC 'into Southern California, that current and future wholesale power purchasers
in Southern California are already faced with concentrated ownership-of transmission: facilities;.-
DRA calculatcs market shares with a post-mu-gcr HHI of 4200 and an. mcrcasc of 1 180

87 DRA pcrformcd HEI calculanons rcﬂocnng thc cffect of . clmunanng thc-L
transmission bottleneck resulting from Edison’s control of Southern California transmission.
These figures for 1985, 1987, and 1988 result in pre-merger HHIs ranging from 721-1038, post-
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merger. I-IHIsrangmg from 910 w 1252 and rwulnng mcxgcr-relatod.mcrmscs rangmg from 173
t,o214 RN 4 ALA G T ) : A

88 Thc concentration ratios calculatcd by San Dxcgo Southcm Cmcs andx DRA forza
the market defined as "Transmission to California from the PNW and SW Combined” indicate
mu'ger-related increases: cxceedmg thc threshold of conccm 1dcnnﬁed in. the Mu'gcr Gmdclmw.

89; DRA's aJtcmauvc ealculatxons, ad;ustcd 10- rcﬂoct chmmauon of bamers to.-
transactions between the SW and PNW, reveal: much smaller -increases- than:those: DRA -
calculated earlier, but DRA’s results snu exceed thc Mcrgcr Gmdchnm threshold of conccm

90. The mlculauons prcscntcd by San Dxcgo for "tmnsrrussxon bctwecn thc PNW and
Sw* also accccd t.hc threshold of conccm 1dcnuﬂcd in. thc Mcrgcr Guxdclmes, . :

91.. Thc calculations pcrfomcd by DRA and mtcrvcnors in: thcsc otha' dcﬁncdr
transmission ‘markets are consistent with :those derived in connection with..two. previously -
examined (and closely related) interregional transmission markets (“transmission between
California and the SW™ and “transmission between California and the PNW™), and are evidence
that the merger will increase concentration in these markets. . Therefore, it is-appropriate to
analyzc other direct evidence bearing on-the structure, history and probablc futurc of thcsc other
transmission markets, to test thc credibility of these stausnca.l rcsults. N A

92. Complcuon of some addmona.l n'ansmxssxon pro_;ccts such as Mmd-Adclanto and
related lines, is not certain, and completion of DPV2 is too far distant to mect the' Mm'gcr
Guidelines® two-yw case of eatry smndard (Mcrgcr Gmdchnes. § 3 3) I P :

93. D;sappmncc of SDG&E asa scpa:atc entity followmg the mm'ga' may mcrcasc, '
rather than dunnnsh thc merged company s maxkct sharc in transrmssmn bctwecn Cahforma and

94,  The merged company controls-the few remaining ‘u'ansmissionr.‘corﬁdOrs:availablc-*
for construction of high voltage transmission paths into Southern California, ‘and this is further.:
cvxdcncc of its prcscnt and futurc conttol of transmxssmn in the markcts rcwcwcd.

4' '.-\.

95 ~We have cxarnmod ﬁvo transmission markcts (four mtcrrchonal trans:mssuom':
markcts and the network transmission market). These are: (1)-transmission between California
and the SW; (2) transmission between California and' the PNW; (3). transmission. between.the
PNW and the SW; (4) transmxssxon to Cahforma from thc PNW and thc SW combmed and )
network: transmxs&on. _

A 496. . Based upon examination of markct conccnuanon and du'ect cwdcncc of su'ucmral
and behavioral characteristics in these five markets, in connection with the review of the
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proposed mcrger shonzonral zmpacts, thc acquxsman.of SDG&.E bnyCEoorp w:ll have advcrsc

97. Inthe case of the so-callod Riverside eﬁ&gy iésiic',* Edison aﬁo&éd"occum‘ curzes cE |
of a situation-which precluded Riverside's sales of excess.energy to-Azusa; Banning, and Colton,
merely because the excess 1mpons could nor. be. accommodated unda' apphcmblc Edzson rate

schedules. e

98.  Partics inequal bargaining positions would have quickly:resolved the contractual
impediment underlying the so-called: "Riverside energy issuc” so that Riverside-could be paid-
for the energy it brought mto thc systcm (whxch unqucsuonnbly bcncﬁttcd thc cnnrc sysu:m to
some cxtcnt) . ‘ ! L

99. The effect of deson $ rcfusa.l to provxdc SDG&E w1th add.monal dchvcry pomts';
has been to constrmn SDG&E from cngagmg in wholc:.alc powcr mnsacnons thh thc Resale
Citics. o _ S e

100. - The ;‘ cffoct “of. 'Edison?s': acuons mconnocuon : w1th :.tho', clmmod(hnc-loadmg
problems preventing Nevada Power from selling power to Vernon, was to shift a portion of the
loop ﬂow burdcn to NPC, whﬂc also prccludmg chon s purchasc from NPC

“101.- deson s refusal to. pcmut Anahmm to mtcgratc Cholla asa capacxty resource for
approxxmatcly five years was dxsndvanmgcous to Anahczm a.lthougb thc thhdrawaL of t.hc APS ,
offer mooted this dispute. ‘ _ .

102. Edison has the ability to supply nonfirm transmission to the Resale Citics- ona
pre-scheduled basis, and there is no operational impedimentissue which would:support Edison’s
refusal to-schedule nonfirm transmission. more than one hour in advance; Edison would retain:
the ability to- mwrrupt pre-scheduled | ITS. to the same: extent' and.-on thc same’: tcn'ns as
interruptible transmission provided on-an hour-by-hour basis. UL L

103. . Without the ability o pre-schcdulc thc Rcsalc Cmcs co.nnot mmngfully compczc
with Edison for nonfirm purchases. :

. 104, - Edison’s refusal to respond, between. 1985 andv1989‘.¢.to AEPCO’s request that
Edison provide AEPCO with transmission. service exceeding 10 MW 10 its customer, the Anza
E’.lcctnc Coopcrauvc is uncontmvcrtcd

105 Thc abovc-notcd lustoncal cxamplcs dcmonstratc thardeson has uscd mstratchc )
conu'ol over transmission to the competitive disadvantage .of other utilities, who-are buyers and-
sellers in the relevant interregional transmission markets,. and who' are located-in the network:
transmission market.

-137-




A.88-12-035 COM/PME/Kiw/val e VAT R e

;. 1064, Applicants-do not dispute the fact:that Southern. Cities have borne a proportionate::
share of the Pacific Intertie costs, as well as the cost of Edison’s transmission facilities in:-

gcnaal through thmr wholcsa.lc and fully-allocatcd transmxssmn ratcs

107 Bchson prowdcs thc Rcsalc Cmcs mport tmnsmzssxon cqual to appronmatcly:
12% of their peak-load.(not "87%..of peak-load" as:applicants: claim), -and- only a smaJl~

percentage of total import transmission from the PNW and the SW,

. 108. The New Business Relationship (1990 IOAs).is an improvement over the previous
situation, ‘but still does not assure that Edison will provide the service area transmission: ot

import transmission. required to cffect integration-under the. 1990 IOAs; furthermore, the 1990

IOAs do not prevent Edison from overcharging for replacement capacity. Thus, some
fundamental transmission access problems between deson and the Resa.lc Cmcs remain

unresolved, not\mhstandmg the 1990 IOAs-

109. deson controls the majonty of avzulablc capacxty from thc SW durmg 1993 to‘

2000, and this control plus Edison’s transmission access policies have effectively forced other

utilities to explore the construction of new transmission lines that might not otherwise be needed.

110. Théﬁ is undisputed iwtimo.riy' of rocérd that Ediéon cngini:crcd thc LADWP swap |

in order to remove LADWP as a participant in the Mcad-Adelanto. transmission line project, in

order to prevent or hamper construction of! that line... Mead-Adelanto. is one of the planned lines.
upon which Edison relies to counter adverse tcsnmony concerning -its-transmission - access..

policies.

111. . The merger will adversely impactiu-ansactions-bctwccn PG&B:and:‘SW-,cncrgyg
suppliers; using its essentially independent path from:the SW to PG&E under. the provisions of -
the CPP, SDG&E has brokered power across Edison’s system: to PG&E:in-off-peak hours at 2’
contractually-fixed 2 mill markup, but this competitive alternative will belost due to the merger..

112. PG&E’s loss. is not confined to- off-peak hours, since - thcsc salcs b..vc also

occurred in shoulder hours and some on-peak hours.

113. SDG&E has afforded: unique opportunities: to PG&E,. wluch w111 bc lost 1f thc

merger is approved, to the economic detriment of' PG&E’s ratcpaycrs

114. Itis undisputed that SDG&E represented a sxgmﬁcant com.nter-wcxght to deson s
dominance: of transmission planning groups,. which:play. a crucial:role in rating the capacity of

¢xisting and new transmission; lines. . Such ratings are ‘fundamental- to- assessing:-available :
transmission capacity, and are thus a key-underpinning of statewide transmission access policies. -
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115, - With-the-merger, SDG&E will. be eliminated . from. the: transmission.. planning
groups, leaving the merged utility in 2 totally dominant position.’ This may have: advcrsc cffccts.
on the future competitive development of the transmission markets under review.: ... ... ‘

116. The fact that there does-not-today exist a-.complete long-term. transmission path
between SDG&E and any of the utilitics Edison encircles is a significant defense, but it:ignores-
thc realities of the current market and a potcnnal for a more open markct in thc futurc

117. Several new transmission lmcs currcntly undcr study w:ll not bc consuuctcd in.
sufficient time to constitute effective case of entry under § 3.3 of the Mexger Guidelines; Edison
is making no- effort to construct DPV2 prior to 1997, and several other lines are either: on hold
or in the study phasec (Mead-Phoenix, Mead-Adelanto, and Utah-Nevada). RO

118.. In the case of the Mead-Phoenix, Mead-Adelanto, and Utah-Nevada' proposed
transmission lines, LADWP’s role is crucial to the participation of the Resale Cities, and its
absence may adversely affect the viability of these projects from the prospective. of the Resale
Cities, thus vitiating an case of entry determination under § 3.3 of the Merger Guidelines. -~ -

119. Assuming COTP is completed on schedule, it may not be a good substitute for
the Pacific Intertic with its depreciated original cost, and: transmission dependent utilities argue
they will not benefit from the COTP project unless access from: Tesla to Edison’s-network is-
specifically ensured. These factors vitiate an ‘case’ of entry dctcrmmanon undcr §»3 3 of the:
Merger Guidelines. :

120. The record review of past, present, and future vertical impacts of t.hc proposcd
merger indicates that the proposed merger will achrscly impact competition between the merged
utility and the Resale Cities in the dcﬁncd transnusmon markets, and will havc advusc 1mpacts
on PG&E‘s ratcpaycrs aswcll P

121. Southcm Cities” expert uscd thc csscnnal faclhty doctrmo as-an. adJuncno his:
market concentration analysis; Vernon, with its focus on § 2 Sherman Act monopolization
issues, used-the essential facility doctrine to-support its assertion that control-of an ‘essential
facility is dispositive of the issue of market power. . Applicants assert that the essential facility:
doctrine is inapplicable because it has not been used in § 7 Clayton Act proceedings; or in the
alternative, that it is-unhelpful in determining whether the merger will create market power.

- 122, Of'the three positions outlined in the preceding finding, Southern: Cities’ approach
is the most reasonable because. it is consistent with our previous determination. that asserted
violations of applicable federal antitrust statutes are-not.dispositive of. thc compeutwc analysxs :
under § 854(b)(2). v o
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- 123, ‘The partics have .not placed in issue Element No.-1:of -the;essential facility

doctrmc the magod unhty s control of an: csscnnal facmty, and tlns fact is consxstcntmtlvour-

prcv:ousﬁndxngs. S : I L A

124. ‘Elemeat No. 2 of the essential facnhty doctrmc is: thc mab:hty to pracncably or

r@sonablyduphmtcancsscnualfaahty...,u. Sl

125. If duphcat:on is oconommlly fcasxblc, wh:ch is an issue of fact a famhty docs'

notfallmthmthccsscnnalfacxhtydoctnnc.,.,. N i

126 Wc do not havc a sufﬁc:cnt cvxdcntmty record to- dctcmunc whcthcr or not.

duplication of the Pacific Intertic is economically. feasible. - . -

127. .The merger will adversely affect competition: between applicants-and the Resale

Cities in the network transmission market defined by Dr. Taylor.  Furthermore, the evidence

submitted in connection with Element No. 2 of the essential facility doctrine is consistent with:

previous findings that the proposed merger will have adverse impacts on competition. between

the merged utility and the Resale Cities in the defined California/SW transmission market.

128. Evidence submitted in connection with- Element No. 3 of the essential facility

doctrine, the denial of access, is consistent with previous. findings that the proposed merger will -

have adverse competitive impacts on competition between the merged ‘utility: and. the: Resale

Cities, due to the latter’s limited access to import transmission facilities in--the defined

tmnsm:ssxon ma.rkcts.

129 Elcmcnt No. 4 of the csscnual facnhty doctrmc is. fcasxbﬂxty of access

130 Notmthstandmg the dcmands and nocds of nauvc load customcrs, and thc~

obligation to serve, the merger partners havc prowdcd transmmsxon access to othcrs for purposcs
not related to native load needs. < ' e

- 131-.- Network facilities are built to- serve Edison’,s, entire service area load,-_including;,
the Resale Cities® load, and import transmission. lines are built with'a view to-the needs of total -
load arca requirements, including those of Resale Cities. These. determinations are consistent
with previous findings on the merger's competitive impacts on the defined transmission: markets. -

132. The record evidence is consistent with: Elements No. 1, 3, and 4, and partially
consistent with Element 2 of the essential facility .doctrine, used by this. Commission as a

framework to test determinations previously made in: connection with-the mcrgcr s unpacts on-.

transmission-related issues. RERTEER




-

A.88-12-035 COM/PME/klw/val o T AT RO TR

.. 133, ... Given-the geographic impediments-associated with: the. Cajon-and.San; Gorgonio:
Passes, the relevant transmission lines between California and.the. SW. are nonduplicable:
Furthermore, the physical constraints noted by intervenors in connection with the L.A Basin
and service area. facilitics also indicate that these-lines are: nonduphcablc. culT

134. Applicants’ delivered bulk power analysis is mconsxstcnt wnh our umtmcnt of
transmission as-a-separate product market-and-our disposition of transmission access. lssucs in
previous sections of this decision. FRon o

-~ 135. ., The costs. of transporting electricity -from: the PNW to Southcm Cahfomxa and
from the SW to Southern California differ greatly. RTRTATSSTEU

136. - - Thereis limited capaaty to u-ansmxt eloctnaty bctwocn: thc PNW and SW wccept
throughSoutha:n California. - " - , S e o o wine il w

137. Given the factors noted in preceding findings, it is appropriate to scparatc thc SW
and PNW regions and treat thctn as scparatc subnmrkcts in the analysxs o£ r.hc mcrgcr szmpacts
onbulkpowcrmarkcts : L L RS i~

-138.. -Firm: energy tends to-be more- highly valued- and' more-costly :to supply than
cconomy enexgy-because it involves a‘commitment to- provide capacity: over an:extended: time-
period.. -It is also- distinguished by -greater supply reliability, which-is typically: valued by
wholcsalc pu:chascrs

.,-),
et

139 Economy cncrgy tcnds to havc more pncmglautudc than ﬁxm morgy;, its lower.
bound is determined by the seller’s incremental generation cost and its. uppcr bound 1s
dctcnmnod by the buycr S opportumty cost of othcr supphcs- St

_ 140 In 1985 and 1988, the avcragc pncc for firm- cna'gy excocdod thc avcmgc pnce
for cconomy cna'gy in both SW and PNW rcglons.

141. Bascd on thc factors outlmod in proccdmg ﬁndmgs itis appropnatoto focus oa.
the proposed merger”s impacts on competition in four bulk power markets: PNW firm power,
SW fu'm power, PNW. economy tmnsacnons, and SW economy- u'ansacuons.. S

142. DRA’s conocntrauon xanos rclanvc to seller. markct powcr in- thePNW ﬁrm bul]c..
power market show no increase in- the HHI index in 1985, 1987, and-1988.: This result is.:
consistent with applicants” direct evidence. that SDG&E and deson do not compctc m thc sale
of long- or medium-term power. . . . . .o Tir o T 0

143. DRA’s concentration ratios relative 1o buycr maricctv powcr m tho PNW ﬁrm bulk |
power market indicate increases in the HHI index for 1985, 1987, and 1988 well below the

-141-
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threshold”of iconcern-contained. in- the- Merger Guxdelmes, and apphcant& have presented dtrect
evxdenee consxstent vnth theseresults. e e . P ,‘.- ond i

| 144 There isno. competmon betweemhe metger parmers-as buyers mthePNW long-
term ﬁrm bulk power markets

145“ Edrson wrn not be in- the market for new 1ong-term bulk power supplm for
several years.

. 146, “There will be many other: eompet:mg buyers-m the long-term bulk power markets
in the next decade. ¢

© .147. . Supply of new gencrating mpacitydmthe?NW ‘firm:bulk power market is likely

to be quite elastic, with nonutility suppliers furnishing a significant:portion of> new<capacity:
requxrements. - k
- 148. The. proposed merger wrll not have adverse xmpacts via’ the exercxse of ‘either”
seller market power or buyer market power in the PNW firm bulk power market.-:/>% - - .

. 149. DRA’s concentration ratios relative toseller market power in- the-SWfirm bulk
power market show-an increase-in.the HHI index well within the Merger Guidelines™threshold-
for 1985, 1987, and 1988, and these results are consistent with- apphcnms du-ect testtmony.

150. The proposed merger will not have adverse 1mpacts of a seller market power
naturemtheSWﬁrmbulkpowermarkets. et : :

151. DRA’s concentrattonnttos relanve to buyer market power i the SW ﬂrm bulk‘
power markets show an increase in the HHI index exceeding the threshold specified in the
Merger Guidelines. by significant amounts.  For 1985, the:post-merger: index is 1738 and the
merger-related increase in the index is 569; for 1987, the post-merger index:is“1687, and the -
merger-related increase in the index is S18; and for 1988 the post-merger mdex is 2470 and
the merger-related increase m the mdex is- 1014 L

152. These recults are cause. for some. concern, but are tempered by the htgh elastxcrty’
of firm supply in this market, which effecttvely means that the amount of energy available for
sale in these markets is responsive to pm:e, and. sellers can therefore protect themselves from
any attempt by the merged ennty to exerctse buyer market power :

153. 'I'he proposod merger may have adverse unpacts via the exercxseof buyer market
power in the SW firm bulk power markets.

e L




A.88-12-035 COM/PME/klw/val

-~ . -154.: The role of SDG&E and Edison.in.the:PNW nonfirm:bulk power market is:minor’
and sporadic, and their sales volumes in this market are insufficient-to have:any seller‘market
powcr mpact on compctmon.

: 155 Thc proposcd mm‘gcr wﬂl not advcrscly 1mpact compcnuonrm thc PNW nonﬁrm "
bulk power market via the exercise of seller market power. - . |

. 156. When viewed in the context of the WSCC’s total: economy energy sales.for the
period reviewed by applicants® expert (and -as- confirmed: by DRA’s concentration ratios)-the-
METger parters are prcdommantly buyers,. not sellers of economy energy; however, ‘this does
not tell the entire story in the SW.. Before. concluding that the merger does not -enable the:
merged entity to exercise seller market power in the SW short-tcrm markct we must cxammc
other direct cvxdcncc bmg on the futurc. o - -

- 157.- Smcc 1987 whcn PERC approved tthSPP whxch has since. become thc nation sa
largest power pool, SOG&E has played an active and growing role in'these SW.short-term bulk::
power markets, and 1t is appropnatc to review thc compcunve 1mpact of SDG&E'S loss on this

158 The fOCus of our review of the cmcrging shon-tcrm bulk power’ markcts' is'di:rcct"
evidence of SDG&E’s growing role as encrgy broker and the fact that the merger will end
SDG&E's involvement in this. cmcrgmg markctplacc in its nascent stagc. : .

159. Itis ncccssary to focus on. thc mtcrrclatcdncss of transmission and bulJc powcr\-
issues in order to undcrstand the dynarmcs of ‘this cmcrgmg bulk powcr marlcct. S

: .160. SDG&E plays a umquc rolc in brokcrmg ‘or tradmg bulk powcr both -using us :
entitlements and arranging sales for such entities as M-S<R on a delivered basis, which means-:
that it arranges for the source of gcncratxon and for thc transmxssmn all thc way toa pomt where
M-S-R ‘can. take dchvery ' , : : :

161. No othcr uuhty in tlns statc has undcmkcna brolccrmg ‘or: tradmg rolc compamblc '
to that of SDG&E, and SDG&E has undertaken this role due to its unique. cncrgy managcmcntl
focus; in addition,” SDG&E has. been particularly"inventive in- using- the ‘transmission-grid-10 -
facthtc its brokcnng and tradmg acuvmcs

162 PG&Eand M-S-R parucs to some of thesc brokmng transacuons wnh SDG&E
rcgard them as sxgmﬂcant even: if apphcants do not. . R I

163. Although 011 and gas pnccs may increase, thc rclauvc rclauonshxp bcthcn them' :i
and purchased power prices tends to remain the same, indicating that 2 utility like SDG&E will

143
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have the ability: to-participate in: bu.lk power marlcets*as a scllw at nmcsx and :should :not bc
dismissed-as-a future competitor. .o i cone Ll u el BRE BN B

164. 'While somc of SDGSE's current trading partners may bocomc mdcpcndcnt in thc '
future,- other utilitics. will continue to rely upon SDG&E’s staff and mourcm and wﬂlcontmuc
thmrrclauonshxpmthbrokchDG& L e i e

- -165... While reaching no spociﬁc conclusion that the mexger-will have-adverse seller
market power effects in the SW nonfirm bulk power markets; we find that the proposed merger:
will result in.the loss of SDG&E as a key participant in the emerging SW short-tcrm (or
nonfirm) bulk powcr markets, and that. tlus is an- advu'sc 1mpact on compctmon. I

166. Buycr market powcr (also lcnown as monopsony power or ohgopsonypowcr) is.
the ability of the merged entity to reduce the price it pays for purchased energy/capacity below
competitive levels. - By reducing its purchases,. the merged entity could reduce the price it pays.
and thereby cause a price reduction for all purchases by all buyers in.the defined market. - -

167. If the merged utility can exercise buycr‘ market powcf, it will be ablc‘ 10
redistribute wealth from utilities who sell this power to itself, and that rcdxstnbunon may have
adverse c£ﬁcxcncy conscqucnccs if it rcsults ina rcducuon in. output. : S

168. Ifthe price of SW nonﬁrm bulk powcr 1s dcprcsscd ratcpaycrs may bcncﬁt from :
this redistribution of wealth. However, this is not a justification for ignoring the competitive
injury to the SW short-term bulk power markets associated with the exercise of buyer market
power. Ratepayers may be short-term winners, but long-term losers,. given the adverse long-:
term cfﬁcicncy consequences of the exercise of buyer market power. Therefore, it would be
shortsighted to-ignore or minimize these conscqucnccs sunply bccausc thcy may favorably xmpact
Cahfoxma x‘atcpaycrsmthc near term. - . - 0 - ‘ B

169 The problcm with apphcants focus on USDOI ‘s PERC posmon is. than thc basxs.-'
for the Jatter is USDOJ’s participation in the evidentiary record developed at FERC, and USDOQY
has taken no position on the merger based upon the evidentiary record-before this Commission.
Therefore, USDOJ's position at FERC does not support the notion that this-Commission should -
ignore the buyer market power impacts of the mu'gcr dcvclopcd /in 1ts own. cvxdcnuary record.:.',

170. None of the four conditions for applymg thc safe ha.rbor docmnc is met in the
case of the proposed merger: the proposed merger is not a shipping association or joint venture,
and it is not limited to a product/service that is less than-20% of- the value of the delivered -
product (electric powcr), furthermore, the apphcants cannot satisfy the 35% tcst ws-a-vxs all
clectnc powcr movmg between any two major dxstnbuuon pomts. S N R ,
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©+ 171, Itisinappropriate to apply-a more lax standard: tobuyct marloct powcr issues than
toscllcr marlu:tpowu'xssucsm thcovcra.ll § 854(b)(‘2)rc\ncw.‘ R

1‘72 - Both DRA and apphcana havcxcvxcwed concmuanon ratxos for SW nonﬁrm bulk vl
powa' markct.s

173. . Applmnts post-mergcr HI-IIs for SW nonfirm bulk powm' maﬂncts (1985 1986,
and 1987) arc 1660, 1410, and 1245, with.associated HHI changes. due to the: merger of 369,.

426, and 349

174 DRA’s market conccnua.uon muos for thc SW nonﬁrm bulk powcr markcts for
1985, 1987, and 1988 show a post-mexger index of 1736, 1139, and 1741, and a corresponding:
mcrgcr-rclatcd increase in HHIs of 352, 366 and 704

175 . vacn the Jevels cm:d abovc, thcrc is concemn that the mcrgcd cnutyw:ll be able
to exercise buyer market power in.the SW. bulk power markets, and it is appropnatc to: review:
other direct evidence to test these statistical. results, ‘ T LA

176. Both DRA and applicants-have calculated. conccntranon measures for the PNW
nonfirm bulk power market. B I T

- 177.": Applicants-have reviewed 1985,.1986,-and 1987, and have calculated post-merger
HHIs in the PNW nonfirm bulk power markct o£ 1502 849 and 1261 and mcrga-rclatod HHI
changes of 194, 83,and 101.. - » ST TUMI

178. DRA has calculated conccntraudn measures foi the PNW nonﬁi-m bk pksw&
markets for 1985, 1987, and 1988, showing post-merger H.I-IIs of 1495 1587 and 1542 and
ma'gcr-rclated increases in HHIs of 162, 94, and 4. - .~ : .

'179. These HHIs are below thc safc ha:rbor measure and Profcssor J‘oskow s
recommended HHEIs. - ‘ ) Ry . g L

.- 180. . There is testimony of record that’ Edmon has actually exerted. buycr marlcct powcr
mtthNWnonﬁrmbulkpowcrmarkct. S o G

181. Ha.v:ng chectcd apphmnts safc harbor argumcnt, and thc argumcnt tlma more:
lax HEI standard should be used, there is indeed some potential concern that the proposed
merger will increase the mexged utility’s buyer market power in the PNW. nonfirm bulk power
markets. This is a conservative assessment of the testimony which indicates that Edison actually:
has exercised buyer market power in this market in the past.
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-182. - It:is appropriate: to consider available transmission.concentrations in. the buyer

markct power analysis for economy enexgy, and-the cvidence: demonstrates- that such-available .

capacity will be increasingly concentrated over the next decade due to the merger, thus
supporting the notion that the merger will facilitate the exercise. of buyer market power.

183. ITS is nota good substitute for firm transmission, and purchasers will be reluctant
to enter this market without firm access to long-term transmission- cmpaal.y, furmcrmorc I’I‘S

is subject to curtailment, thus eroding its atu'acuvcncss.

184. There is no record evidence that 400 MW is sufficient to xmugafz thé bizyér‘
market power effects the mcrgcr will create in the SW ma:kct and will hkdy create m thc PNW

market.

185. Applicants’ argument that the 250MW to thé SW cxcecd thc 300to 50 MW
reduction .estimated. by the Cournot Oligopsony Model ignores the fact that: this .computer

simulation model is not the basis for determining: the -amount of: transmxssxon aceess: wh:ch'

should be made available to rmngatc the merger’s impacts.

186.  Other transmission projects. which are planned for the futute do not. allcvmtc cntry

barriers in these markets.

- 187. No conclusion can be drawn regarding the Mead-Phoenix project or other'planned
projects such as the Inland Pacific and Mead-Adelanto lines, because it is uncertain when ‘these

lines will be built. They clearly will not be constructed within the two years: specified-in the.

Merger Guidelines to constitute cffccnvc mmganon to cntry barriers.

188. Assummg DPV2 is built later in the. 19903 its effectiveness m xrunganng cntry
barriers is questionable since the applicants will own: or control most. of -its capacity.:

189. The impacts of opportunities for collusion ang price regulation-as constraints on
the exercise of buyer market power are unclear based on the evidence of record. .. :

- 190. DRA supported its concentration calculations using-applicants’ SERAM model to

determine that the supply of nonfirm energy is inelastic.. - DRA- also- examined- the ‘merged:

utility’s demand for power and determined that it was relatively flat, thus leading to the
conclusion that exercisc of buycr markct powcr w111 sxgm.ﬁmntly mducc dcmand .

191. DRA dxd not rcly cxcluswcly upon HHIs in: formulanng xts opnuon on thc buyu' .,

market power issuc.

e s;;y‘a marker
power findings, and no party has presented a similar model; since the model is proffered by
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DRA . only as :confirmation .of its ‘other: results,. .which..are: supported:-dy analysis ‘of other
structural. and bchavxoml ﬁctors, rcha.nca omthc modcl s not cruczal to t.ho outcome ot’ thm
dccxsxon PR Sl HEr L e

oo ,‘,‘,_\:«.;:r
193 DRA's and apphmnts markct concmu-auon, czlculauons rclanva to: thc,cxmsc;
of buyer market power in PNW and SW nonfirm bulk powcr markcts are supported by record
cwdcncc of su'uctuzal and behavxoral factors. C i

194 Thc proposcd merger will advcrscly unpact compentxon in thc SW nonﬁrm bulk:
power markct by cnablmg the muged enuty to cxcrcmc buycr markct power. N

195 The proposcd mcrgcr may advcrscly affoct compctmon in thc PNW nonﬁrm bulk’
power. market by mabhng the merged cnnty to exercise buycr markct powcr in thac maxkct. '

196. Prcv;ous findings that the proposcd mcrgcr w111 increase the mergod uuhty s
control over network transmission and various interregional transmission markets, and that its
vertical aspects: vis-a-vis- Edison and:the Resale. Citim‘advcrscly impact' competition, are
consistent with. .the analysxs of vertical 1mpacts in - the bulk power markcts, duc to t.'nc
interrelatedness of transmission and bulk power.. - x

197." The merged utility will be in a dominant position, capable of forcing the Resale
Cities to purchase power from the merged entity and:also of distorting pricing in the WSCC bulk-
power market. - This will increase Resale. Cities® costs. and:impair their ability to ‘compete at
retail with the merged entity in scmng the Rcsalc Cmcs customcrs

198. Wxth the loss of thcxr mdcpendcnt path to SDG&E at SONGS Anahcxm and.
Riverside must deal with the merged entity and will have no other options.~ Furthermore, any-
future opportunity Resale Cities have to gain delivery points from SDG&E, and thereby gain
alternative bulk power sources, is foreclosed-by the merger; thus: the mcrgcr (3 vcmcnl aspccts
do have.an impact on thc control area bulk power markets. - :

199. There is no conclusive evidence that the Blythc Proy:ct w111 not bc complctcd at
some point following the merger, with the participation of the Cities;’ furthermore, it-cannot be
said with certainty that the Cities will be unable to fill the void left by SDG&E in future joint:
venture transmission/ gcncranon pro;octs thus we do not. fmd that thc ma'gu w111 havc—adversal
impacts-in. tmsaxca. . ; ST e ]

v,{.-,.‘..

200. A morc accurate charactenzanon of the dxsputc bctwccn deson and SDG&E
regarding delivery points-is that SDG&E was-unsuccessful, for a-variety of reasons, in-obtaining
additional delivery points from Edison; whether, in the absence of the merger, SDG&E would-
be able to obtain such delivery points is unknown for certain, but the: merger will:put an-end 10

this inquiry.

-147--




A.88-12-035 COM/PME/Klw/val e T AT AT ST A

-~ 201. - The proposed-merger will result in: the loss of Anaheim’s and Riverside’s. access:
to- SDG&E as an alternative bulk power-supplier through: the firm-transmission- path, at SONGS, -
as well as the foreclosure of future opportunitics to gain delivery points from SDG&E, a:non-
Edison bulk power supplier with a track record of innovative energy marketing stmtchcs m bulk
powcr pa.ckagmg; activities. These are adverse impacts on compctmon. I

202 Pursuant to D. 88-01-063 (thc "holdmg company docision"). apphcant holdmg{
company (SCEcorp) is not itsclf a rcgulawd public unhty. but owns bot.h utxhty-rclatcd and
nonutility subsidiaries. ' i

203. The holding company's nonutility Mission Group subsidiary owns 100% of
Mission Energy. Company (Mission Energy), which operates and develops major cogencration .
and other-energy projects throughout the.country; Mission Energy-is-the most significant of the -
Mission Group subsidiaries which transact busmws wmth Edison the holdmg compa.ny s
rcgulatcd electric utﬂny submdmy e :

204 As of October, 1989 stsxon Enm'gy owned mu:rcsts in 39 p:o;ocw tomlmgB 656 .
MW; dunng 1991 Mission Energy QFs will account for 39%-of the merged company’s total QF -
purchases, and Edison’s payments to Mission Energy are projected-at $1 billion:by: 1997, -

205. Mission Group subsidia.ry Mission - Power - Engineering. Company "(Mission
Engmccnng) provides engineering, construction, and consultmg services.in the energy.. ﬁcld.:
Its projects mcludc clectric generating units, n'ansmissxon lmcs.. and subsmnons- e

206. Mission Group subsxdiary Misswn Fu'st Fmancxal (stsxon Fmancxal) prowdcs
energy-related venture capital and invests in lcvaagcd lcasmg transacnons. pro_;oct ﬁnancmg,
andhighquahtysocunncs T ST S P SR

207 stsxon Group subszd:ary Misszon LandfCompany (Missxon I..and) 18 a m.l estatc_;
dcvclopmcnt firm which builds industrial business: parks. and engages in land- acquisition,::
construcuon managcmcnt and salcs

208. Unhkc 1ts mcrgcr partncr deson, SDG&E is not part of a holdmg company, but::
directly owns Pacific - Diversified -Capital Company- (PDCC). which, at the: time -of - this
application,.owned four nonutlity subsidiaries: - Mock Resources (oil and-gas. marketer),. Wahlco
(air pollution control systems), Phase I Dcvelopmcnt (real estate development), and Integrated
Information Systems (a computerized mappmg software and consultmg company)

209. PDCC has recently disposed. of i its 51% interest in Mock Rwourccs, but if-the
mcrgcr is approved nothing will prevent the merged entity’s future affiliation. thh an unrcgulatod::
gas procurement: cntcrpnsc under the holding company: structure.- O P S T A

-148-.




”~

A.88-12-035 COM/PME/klw/val W EREV MDD BB A
210 SDG&E'S subsxdmyPDCC gtcw vcry'httlc bcnvm1987 and 1988. ¢

211. If thc mcrger is. cffected deson, wle own PDCC and PDCC's mtcrests m,xm
subsxdxancs While applicants have not yet formulated a definitive plan for the integration of
the PDCC subsidiaries into SCEcorp,- it-is likely that eventually:these subsidiaries. will be
transferred to and operated under the Mission Group and that PDCC will be dissolved.: - .

212, * The melding of SDG&E into the holding company structure and: the prospective
integration ‘of PDCC’s subsidiaries:into.the Mission: Group w111 tnggcr sxgmﬁcant rcgulatory.

impacts.

- 213.  Currently PDCC and its subsidiaries. are-subsidiaries: of a: regulated SDG&E,
whose operations are subject to the direct ratemaking authority of the.Commission.: With: their
contemplated transfer to the Mission Group, thc Comrmssmn w111 losc dxrcct rcgulatory control
ovchDCCandnssubsxdmncs- o C e AR

214. If approvcd thc mcrgcr wxll accomphsh a new typc o£ vcmml mtcgrauon
bringing SDG&E within the SCEcorp holding company structure, and effectively integrating its
regulated electric and ‘gas. utility operations with. thc nnrcgulatcd SCEcorp subsxdmry MSSIOH
Group and its lowcr ncr unrcgulatcd subudmncs ”

215 As a dxroct conscqucncc of thc mcrgcr, thc holdmg company corporatc structuxc,. ‘
with 1ts rcgulatcd and unrcgulatcd componcnts wﬂl bc 1mposcd upon SDG&E and m ratcpaycrs

216- In zts dcasxon authonzmg Edison. to- reorgamzc and cn'cate a holdmg company
structure, -the: Commission imposed conditions. which: will-apply to the- merged» utility; unless
:mgmcntcd asa condmon of approval

217 Apphants initial: @.sc-m-chad was dcﬁcxcnt bccausc it faﬂcd to addrcss the
SDG&E/Mission Group vertical integration, and applicants were directed to-address-the merger's.:
impacts on their unregulated subsidiaries’ operations: to ‘enable the Commission-to-assess ‘the -
potential post-merger environment in whzch the mcrgcd cnnry and its unrcgulatcd submd:ancs
wxllfunctxon. ' y . . NG

L 218 In thc augmcnmtxon of thcu: casc-m-chxcf apphcants contcnded that thc»mcrgcr-
does not -affect their unregulated. subsidiaxies. Despite this."no.impact” position, .applicants
proposed, as an additional safeguard, that "the merged company will not enter into:any contract
to purchase electric energy and/or capacity from a qualifying facility in which SCEcorp or any
subsidiary or affiliate thereof is a.beneficial owner, except (1) with the prior approval of the
Commission.or (2) pursuant to a compcnnvc bxddmg or otha' standa.rd procedurc estabhshed byn
the Commission.” \ , g
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219. - Edison,” which.-has -engaged:-in -past ‘affiliate-self-dealing’ consistent:with the
Commission’s findings in the recent KRCC proceeding (D.90-09-088), will be the surviving
cnuty followmg thc ma‘gu‘, undcr whzch the holdmg company structurc wﬂl xcmam mtact.

220. ’I’bcrc isno cvxdcncc that SDG&E mtcnds t0< cntcr thc affihatc QF supply arena.
if thc merger is disapproved. non , R gt
- 221. - Neither  SDG&E’s current .corporate. structure, .nor: its: au‘sﬁng“ “energy

managcmcnt" ;philosophy-and prncuccs. nor its historical lack-of. QF :self-dealing is comp:mblcv
with a post-merger self-dealing scenario.

. 222...:SCEcorp’s corporate structurc pohcm and pmctxccs,, not SDG&E’s, wxll gmdc
thc mcrgcd cnnty,xfapprovalxsgramod. e L LI

223 SCBcorp plans no fundamcntal changc in 1ts dwlmgs wnh afﬁhatcspostmaga-, o
and its minimalist contract prmpproval rccommcndanon is consmtcnt with t.his "busmcss-as-
usual” post-mcxgcr SCERAKO. - . T o e :;.:,A; SR

224; Unlcss apphcants prmpproval proposal 18 cffccuvc inc mmgatmg adva'scv
identified impacts the Edison/Mission Energy self-dealing activities: may continue and increase
post merger, mpactmg an cntu'cly new sct of ratcpaycrs in an cxpandcd geographxc scmcc
territory. . L R T R

225 The mcrgcd cnmy will havc access to morc cash post mcrgcr. duc to SDG&E'
cash flow, and other financial factors,. thus facilitating the likely expansion. of Mission Energy’s
and the other unregulated affiliates® operations, and opening the door to-further”self-dealing.

226. Post merger, Mission Enexgy will have opportunities to make earlier and larger
generation sales to Edison; since the merger increases. Edison’s new resource. needs, while
dcfcrnng SDG&E’s needs; as these opportunities .increase, the Commzssxon can: msonablyfa
anucnpatc cvcr-mcrnsmg sclf-dcahng problcms L T S

227 The mcrgcd entity’s dcmand in futurc ycars wxll bc lughcr than deson s alonc
0 existing excess capacity will be absorbed faster, and more QFs will be able to sell to the
merged entity sooner than would be the case absent the mexger. This will expand opportunities
for all QFs, including Mission Energy, in a post-mexger environment dormnated by thc mcrgcr.*-
partner which: has cngagod in past sclf-dmhng abuscs : , e

228. 'Ihcsc expanded opportumucs are not oonﬁned to Mzssxon Encrgy- but. may
extend, unless prohibited, to other Mission Group affiliates, ‘such as-Mission: Engineering and”
Renewable Encrgy Capital Company which may enter into business transactions. with-both: .
affiliated and nonaffiliated QFs. .
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229. Theacquisition by the merged entity'of SDG&E’s gas' system: opens-up-additional-
avenues for merged utility/affiliate. self-dealing' following the merger, including dealings ‘with:
futuxe unregulated gas procurement subsidiaries, manipulation of queue position to favor an
affiliate, sale of excess transmission capacity entitlements to-an afﬁhatz at terms unfavorablc to
ratepayers, and u'ansfcr of sensitive market mformauon .

230. ‘I‘hc merger will provaide SCEcorp and its subsxdxancs with u-ansnnssxon comrol
and access to additional areas such as Mexico and the Imperial Irrigation District (IID), thereby
opening these arcas to cxpansxon by thcsc affiliates, on terms more favorablc t.han thosc

presently avmlablc

231. The merger w:dl increase opportumues for sclf-dcahng both in’ EdlSOﬂ s currcnt L
service territory and in the new merged entity’s larger service territory, thereby potentially -
exposing a wholc new set of ratcpaycm to thcsc problcms

232, Anothcr adva'sc 1mpact of vcruml mtcgratxon mcrca.scd ratcpaycr cost, may be
triggered by increased payments to existing Mission Energy projects. attributable to-the merged:
unhty s increased marginal cost. Such increased payments provide the merged entity additional
incentive to sign more purchase power contracts wuh stsxon Energy, or to othcmso favor s
affiliate post mcrgcr ‘ Ce . :

233.‘ Due to the cxpandcd opportumtm crcatod by the merger, - thc ma'gcd unhtywﬂl -
be in a position to sign additional purchase power agreements with all QFs including its Mission -
Energy affiliate. If additional Mission Energy transactions occur, ratepayers may well end up
paying inflated capacity and energy prices, unless existing protections are adequate to- protect
against the effect. of the macascd sclf-dealing in contract execution and contract admmzsu'auon
post-merger. '

234.. The merger sets in motion a. series of events that facilitate Mission. Energy’s
expansion’ within and. outside the merged entity’s service territory, both-to meet-the merged:
entity’s increasing needs and to take advantage of additional development opportunities in-areas
not subject to ngorous air quahty standards apphcablc in SCAQMD such as the IID and
Mexico. - .

235, These 6pportunitics for out—of-sérvicc; territory dcvclopmént and mcmsod'—-
transmission. access may alter the competitive picture-in QF markets not currcntly opcn o
stmon Enm-gy or not currently controlled by the merged entity. g

236. Given the historical record of transmission access: problcmry experienced by
nonaffiliated QI-‘s, and SCEcorp's incentives-to favor Mission Energy. in-this area, nonaffiliated -
QFs located in the expanded post-merger service. territory and/or attempting to-move power in' -
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the - googmplnc :markets in which the merged- entity-controls ‘transmission: access, may lxkely
cxpcncncc addmonal compctmvc dxfﬁculncs, abscnt. Comxmssxon acnon.“ ;'.,f:: L

237. Ifthc ma'gcd cnutyacrs on: mmhcrcnt mccnuvcsto sxgn contracts Mthafﬁhatcd
QFs in preference to nonaffiliated QFs, as-it draws down its. current surplus capacity;
nonaffiliated QFs who would otherwise bc rw:!y to meet futurc cnu'gy necds may be
dxsadvantagod : \ : :

238.  SDG&E will no longer bc analtunauve purchasa' to nonafﬁhated QFs, and wh:lc; .
additional purchasas may be available, the transmission access necessary to-.complete such.
transactions is controlled by the mcrgcd entity post merger, thus positioning the merged entity
to mpcdc these transactions, if it is so inclined, to further thc interests of its. Missxon Ena'gy

239. By expanding the gcographic scopc and cﬁitcnt of potcnnal Scli'-ddiiiig, thc |
opportunities of Mission Energy, and the scope of SCEcorp’s unregulated activitics, the mcrgcr
may increase demands on Comm;ssxon TESOUrces now dcvotcd to afﬁlmte issues. ; Lo

240. Only apphmnm assert. that the proposcd mcrgcr has pro-compcuuvc clcmcnts ‘
associated with applicants’ Transmission Service Commitments, their undertakings in connection
with Incremental Facilities Additions (IFAs), and their claim that the merger will make available
400 MW of firm transmission service (ﬁo MW to thc SW and 150 MW to thc PNW) pursu:mt
to the APMC. ,

. 241. Applicants’ specific undertakings irt'.thésc:arwsf‘:,érc-inadcciuétc~be¢éu§éftﬁcy il
10 address horizontal-side transmission market impacts and would do nothing to-alleviate post- -
merger concentration in the wholesale transmission and bulk power markets identified above.- -

242, The Transmission Service Commitments,. the IFA proposal, and the APMC are
woefully inadequate in dealing with the merger’s identified .adverse vertical impacts,and ‘these -
inadequacies totally undercut applicants’ assertion that thxs mcrgcr is pro-compctmvc.. SRR

243. Even if we give apphcants the "bcncﬁt of the doubt and consxdcr tlmc clcmcnts
as "pro-competitive” in the balance of advcrsc/pro-compeunve merger elements, their obvious
shortcomings (which also make them-ineffective mitigation measures) lead us to the inevitable
conclusion: that the balance of pro- and. ann-compcunvc ‘Merger. 1mpacts is. unfavorablc to:
applicants. O L e

244. Whether viewed separately via a market-by-market assessment of  impacts

consistent with the PD’s approach, or aggregated and.balanced as Attomcy Gcnual Lungxen.
advises, the proposed merger will adversely impact competition. - b e
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245. ..The merger’s identified impacts are.not merely de”minimis-or confined:to onc
maxkct; -its. demonstrated effects. “are " significant ~and - harmful, and pewade muluplc-
product/geographic markets for wholesale transmission and bulk power.”~ o

- 246.. Given the net impacts-of mwproposed merger on transmission, bulk pow, and
affiliates i msum, thc. proposcd mcrgcr wxlladvu‘scly a.ffoct compctmon undcr §: 854(b)('2) :

247. Apphwnts transmxssxon-related condmons fall intotwo- catcgoncs t.hcu' '
Transmission Service Commitments, and their proposal, augmented by the Additional Proposed
Merger Conditions: (APMC), to aucnon 400 MW. of tmnsm:smon scrvxcc (250 MW o the SW

and 150 MW to the PNW)

248. Apphcnms Transuussxon Scmce Commmncnts. bmld upon deson S msung
SONGS License Conditions (the *“NRC Commitment"), under which Edison has committed to
include in its transmission - planning for facilities within its service territory sufficient capacity
to meet the transmission service needs of other-utilities; if the merger is approved; Edison offers
to extend its NRC commitment to- the combined: deson/SDG&B systcm and also to cxpand thc-’ ’
NRC commumcnt in two basic rcspccrs | B .

249 If thc mcrgcr is approvcd deson wﬂl extcnd its NRC comrmtmcnt 10~ thc*
transmission of powcr produccd by a QF in thc mcrgcd company s scmcc tcrntory to oursxdc
utihum. o

.. 250. Iftthc, merger is appr'oved, '-Edison—wwill-cxtcndi its:NRCfcommitmcnt?'to- cover:
construction ‘of Incremental’ Facility' Additions: (FAs). where needed: to provide- transmission: -
service requested by other utilities. - IFAs ‘are defined to include new facilities; upgrades of -
existing or.plannedwfadliﬁos, or the acceleration of planned facilities, cither:to: expand:‘the
merged company’s interconnections with adJaccnt utilities, or to-expand transmission- capacity
within thc mm‘gcd company s scmcc tcrntory

25 1. Apphcants proposc t.hat IFA& wﬂI becom@ pan of thc mcrged- oompany *s
u'ansrmssxon system, but.must not- interfere withits use: of facilities to ‘meet’ its- scmccf"
obligations:to nauvc load customers and' 1ts conuactual commxtmcnts to othcrs MR .

252, Apphmnts rcquu'c that thc mcrged company bc appropnatcly compcnsatod for thc
transmission services to be provided-under. the IFA proposal and- apphmnts mtcrprct "full
compensation” to mean incremental cost-based compensation. T

253, Applicants require that any commitment to. provide. transmission. ‘service ‘which
involves new facilities must be conditioned upon-obtaining necessary” govemmental approvals. -
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~254. Applicants - have. .agreed that - their ~ merger-related-- transmission?.:service
commmncnts y,including: the SONGS hccnsc condmons, wﬂl be ﬁlcdp thh FERC 10 famhmcw
post-merger enforcement. . . L o i o o S LT U N

-255.- The proposed merger will cause. anu-compcuuvc problems:on:both the vertical
and horizontal sides, but. apphmnts’ transmission service proposals do-notaddress the horizontal-
side impacts in any way, since they do nothing to alleviate post-mcrgcr conccntranon m the
relevant wholcsalc transmission and bulk powm' markcts. TR o

256 On the vcmcal side, the dcﬁmuon of scmcc area - u'ansnusszon contamod m-.'
applicants’ transmission service commitments is madcquatc to address. Resale: Cities™ needs to-
purchase bulk power from non-Edison sourccs in ordcr to vmatc thc advcrsc vcmcal-sxdc
xmpacts of the proposcd merger. : S

257, Apphcants service arca u'ansnussxon dcﬁnmon cxcludcs ccrtam kcy faahncs:
which are entirely within the mexged-utility’s sexvice territory, including Lugo-Substation. and .-
the three 500 kV lines from Lugo to the Miraloma and Serrano. Substations, -and: the two lines: -
from Lugo to the Vincent Substation as well as the entire.230 KV systemr of SDG&E..- These-
facilities arc ncccs:.ary to pcrmxt Rcmlc Cmcs to obtam access to altcmauvc bulk powcr

258 Thc N'RC comrmtmcnt as cxtcndcd by apphmnts to thc post-mcrgcr cnvxronmcnt .
would require that utilities purchasing from QFs, and not QFs themselves, request transmission
service.. This requirement may have adverse effects on QFs" ability to- participate. in’ these
markets, because some utilities require executed power sales contracts before they. consider -
wheeling requests, while others. have required QF's to obtain' wheeling rights-before executing: .
power sales contracts. Allomng the QFs themselves to request transmission: sexvice: would avoid
this uncertainty, but this is an option that applicants bavc forccloscd. R O

259. Applicants have interpreted "full compcnsanon in thc contcxt of thc IFAs t0
mean incremental cost, which is a change from Edison’s: longstanding commitment to provide
transmission within its service territory to the Resale Cities on-arolled-in ¢ost basis. : Applicants’.
proposal in this regard would place the Cities in a worse situation-than at present:in-cost terms,
instead of i zmprovmg their ovcmll situation through cffccnvc mmganon mcasurcs.

- 260. - Thc opm-mdcd cost rcsponsxbmty for mcrcmcntal upgmdcs contamed in: thc lI‘-’A .
proposal may make it more difficult for QFs to finance projects. . o . BE

261. - Applicants’ present IFA proposal gives the merged entity too-much discretion to
determine whether or-not a particular: transmission- request should: be:fulfilled under the NRC -
commitment (as "load-related”), or whether the request should be treated as an IFA request
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because it is: "resource-related.”  This open-ended discretion may cxaccxbato exxsung problcms
by causing disputes which delay completion of IFA prOJocts

- 262. ' The IFA proposal as presently structured.does not provide ownership options, and
any faoﬂmcs consu'uctcd pursuant to-the IFA- arrangcmcnts will revert ult:matcly‘to thc mcrgod',
entity. o Lo BT

263. Applicants’ transmission: service commitments, including the IFA. proposal, place
too much discretion, with the merged company, and that fact,.coupled with-the limitations of the
proposal noted abovc make the transmxs&on service commitments madoquatc asa mmgatxon
measure. : o _ O

264. . The addxtional proposcd mcrgcr conditions, which cmbody an agrocmcnt bctwocn
applicants and USDOJ entered into in June 1990 :cover: both (1) u'a.nsrmsmon msua. and (n)
a.fﬁhatcpowasupplyu'ansacnons B N N Rt AT FE A

265 The APMC proposal amphﬁes applmnts ongmal offa' to provxdc 400MW of "
firm transmission sexvice post-merger; however, it permits parties purchasing any portion of the
250 MW transmission service offered between Palo Verde Switchyard and Devers Substation,
to purchase and obtain by auction transmission sexvice between the Devers. Substation-and ‘one-:
or more of three points: a point in the L.A. Basin Network; the Sylmar Converter-Station;
and/or the Midway Substation. Service between Devers and points in-the L.A. Basin Network
or the Sylmar Converter Station is firm bidirectional service, but service between. Sylmar.
Substation and Midway Substation is firm in the northward (Devers to Midway) dixection only. -

266. The APMC also provides for 150 MW of firm bidirectional transmission’ service
between the Nevada-Oregon Border (NOB) and the Sylmar Converter Station. P

. 267. Eachentity purchasing service between NOB and Sylmar underthe APMC auction
also has the right to purchase and obtain transmission service between the Sylmar Converter
Station and a delivery point in the L.A. Basin. ' Sexrvice from NOB-to the. Sylmar Converter
Station and from Sylmar to the delivery point in the L.A. Basin is firm bidirectional service until
Januvary 1, 1998. Service from south (point in the L.A. Basin thwork) to’ north (NOB)
connnucsfrom January 1 1998 to Ianuaryl 2001-. . .

268 Enuuos who have an cnutlcmcnt to cxthcr of the u'ansmxssxon services: subJoct to.
the APMC have the right to resell that transmission service to any othcr cnuty, mcludmg the
merged-company. R S

269. Participants in the APMC auction for transmission service to the SW xﬁust buy
this service on 2 bundled basis, meaning that they must buy the link from Palo Verde to Devers
Switchyard, coupled with a second link from Devers to Sylmar, Midway, or the L.A. Basin.

-155--




A.88-12-035 COM/PME/KIw/val e wt-lesia (@)

i 27007 Participants.in the APMCaucnon for transmission. service 10: thc:PNW can bu _,'f
this service on an unbundled basis, - 0 ' Ml oming

g PP
Wt n' [SAUR Sr .u.\‘ PR r.,'!,,'.,\ B

. 271, Serviceto the SW wilk continue until May 31,2005.contingent upon DPV2 being
built and placed-into. service by May 31,:1997; if this does not occur, the 250 MW: txmsmxssxom::'
service to the SW will terminate in May, 1997. e

272.  Service from the SW under the APMC. auction. will .continue for a m'aximum
period of 14 yms, or may cease at thc cnd of: 1997 1f DPV2 is: notconstructed- NIV

273 Bxdxrccuonal transmission service to thc PNW undcr thc APMC proposal uccmm '
only until 1998 and from 1998 to 2001 is umdxrecnonal only (south to north)

274 'I‘he APMC proposal conu:mplatcs two scparatc and uncoordmated auctxons,
meaning that a utxhty must succeed in two auctions to get service linking the PNW and SW, and -
that only a maximum of 150 MW is available to link these separate markets; furthcrmorc, the
connection linking the two rchons has a maximum duranon of seven ycars (1998)

27s. Thc APMC, a one-time event durmg whxch two: scpantc uncoordmatcd aucuons"
will be held to- dispose of 400 MW, does. not address the long-term problems identified in. the:
wholesale transmission markets, where mitigation could be accomplished only by the availability -
of reasonably priced long-term transmission service, Casc-by-msc contracting, such as: that
underlying the APMC proposal, is an inadequate vctuclc for opcmng up thcsc transmxssxon[
markets on a nondiscriminatory basis in the long term. ' .

..276. . Both the durauon and quanuty of tmnsxmssxon service offercd undcr the APMC
are inadequate. s ST

© 277. There is. no independent * oversight .of- the: APMC .mechanism ' because
implementation has ‘been. left to the merged entity, which- will be: rcsponsxble”for resolvmg.¢
amblgumcs and conﬂ:cts outsxdc any formal dlsputc rcsolutxon forum. _ e i

278. Itis unclw that any dxsputc rcsoluuon forum could cffccuvcly molvc conﬂ:cts. -
related to short-term transmission service .provided:.under the APMC,..because. decisions :
regarding short-term secrvice must bc madc quxckly and oftcn on thc spot W avo:d lost
opportumum. . S : P A

279 Thc APMC proposa.l is rcstnctcd to cnuucs, a dcﬁmuon wluch accludc& QFs:t
and IPPs.
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280. * Although:the APMC proposal includes-a provision: for:resale or assignment, this-
rcmcdy is probably impracticable, due to. the: unbundlmg of the service: wlnch rnay not makcxt
attractive for resale. o K

'281. - The merged company-is not restricted: from. buying' APMC-related transmission
service under an assignmcnt arrangement, 'so there is.no. guarantee that all auctioned: scrvicewill"
eventually be used as mmgauon of the proposed mcrgc: s adversc compeutwe unpacr.s |

282. The APMC's price mechamsm, the "90% to 120% of basc ratc calculauon,
premised on a very rough range and was somewhat arbitrarily derived;. apphmtshavc provided
no examples to demonstrate how the auction mechanism would work in actual practice. -

. 283. Bidders in the APMC auction will pay different prices.for the same service rather
than 2 uniform price, and transmission will not necessarily be awarded to the highest bidder on:
cach segment, since the entire bid under the APMC proposal is evaluated as a whole. '

284, Ranking bids on a net present value basis,: as. contemplated ‘under thc APMC
proposal, may dxscnmmatc agamst thosc who need n'ansmzssxon more in. latcr ycars

28S. Apphcants APMC proposal docs not avoxd thc anu-compcuuvc aspccrs of the
proposcd merger in the wholesale and bulk power markets under review; in.contrast, DRA's
transmission ‘proposal. considers: the needs. of buyers and.- sellers. in the wholsalc tmnsm:.ssxon
markets for 25 to 40 years in thcfuturc,aswcllasm thc short-term DT -

286. DRA Proposes a mandatory aucnon 0 bc held annually or evcry fcw ycars,
DRA’s single price auction contemplates unbundled pomt-to-pomt scmcc undcr an aucuon
scheme that would be repeated periodically.” . ¢ . R B :

287. The amount of wheeling services to be provided under DRA’s auction mechanism
would be determined by the demand for same at a price sufficient to cover long-run incremental
costs, and the mechanics of this procedure would be overseen by regulators.. Therefore, -
regulators would be involved in determining the amount of transmission service to be auctxonod
in response to the competitive problems identified in this:proceeding. = . o

288. DRA's proposal for determining the amount of transnussxon service to bc
auctioned is a marked improvement over thc arbxtrary asslgnmcnt of :pﬁxcd MW amount (400

MW), as proposed by applicants.

289. DRA’s proposal contemplates that deson would 1dcnufy a bxddmg pncc ra.ngc
with the ceiling price equal to or larger. than the embedded. cost of:the point-to-point service,
plus 'the cost of any identifiable present or future incremental facility additions: required to
provide the service.  Edison will determine the floor price as less than the sum.of the embedded
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cost of the point-to-point-service and the cost. of any-identifiable present or: future incremental
facility-additions mqucd 1o provide sexvice, but noulower than-the . short-run mcremcntal cosr;
of transmission service. S T

... 290. DRA-intends that.mtcpaycrszwill be protected by the use.:of incremental cost
pricing in development of the floor price, although the use of marginal: cost.pricing-is disputed-
by those parties who believe t.hcy would-be adversely-affected by the departure from:embedded:
cost, and who believe their umquc posmon Jusnﬁcs prcfcrcnna.l trcatmcnt

291. DRAs use of margma.l cost is conu'ovcmal and would reqmrc addmonal'
refinement in a contentious regulatory forum.. . : Lo o {

292. . DRA’'s auction proposal also-addresses those situations where. demand-exceeds
supply in: both- short- and: long-run, a sxtuanon whxch apphoants APMC proposal dm not
add-rcss L s - ., .

293. - Where demand exceeds supply in the long run, DRA proposesxthat the: merged
entity be required: to-increase the capacity-made available at a subsequent auction; the amount
of this increase and the date of the subsequent auctxon would bc subjcct to rcgulatory rmcw

. 294 DRA also contcmplatcs that thc mcrgod cnmy could makc addmonal whedmg :
services available either by constructing: new facilities or by reducing its own: use .of existing
ones. Again, the details of these portions of DRA’s proposal, which are not de minimis in scope:
or controvcrsy, havc not been fully dcvclopcd at the prcscnt time.

295 - The contractual pcnods contcmplatcd in DRA's auctxon proposal are longcr than
the 14-year maximum period contemplated in the APMC proposal. - - -

296. DRA's proposal specifically provides that wheeling services:.are to'be made
available for contractual periods corrcspondmg to unhtyplannmg honzons._and spocnﬁcs a hkcly ;
range- of 25 to 40 ycars SRR S

297 DRA’s proposal also oontcmplatcs that downwa:d pncnng ﬂcxxbﬂzty wxll be:
pcrmmcd in certain events.

. 298. Unlikc thc APMC DRA‘s auction: proposal contams 2 dxsputc rcsoluuon:.:
mechanism in the form of "regulatory adjudication”, whxle encouraging. private settlement via*
assxgnmcnt of costs 1o the losing lmgant.

[

299, Inits scope, spoczfm.non of dctmls (such as (1) quanuty,.(2) bxddmg pncc rangcs,
3 scenarios for dealing with exceed .demand:in both- short- and- long-run;:(4). duration,:
(5) downward pricing flexibility, and (6) dispute resolution), DRA’s proposal is comprehensive. -
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and visiopary. It also: xepresents: an. attempt: to- balance.impacts;.-protecting 'ratepayers: through
incremental costpricing provisions, while addressing the needs of deson S0 oompeotors m<thcse?
markets through ns focus on nondxsmmmawry ACCEIS... 1 L, e e asnl

300. DRA's proposal also has the advanmge of addxessmg vertml and honzontal
merger impacts, by going beyond transmission -access provisions.and: attempting to address
market concentration, which is a horizontal issue. The proposal secks to link the PNW and SW
markets and thereby attract additional buyers to those 'markets- where competition: would.be-
advcrscly affccted duc to the proposed merger’s monopsony effects.

301 DRA's proposal is the only mmgauon measure in the record whxeh lmks the PNW.
and SW regions, and addresses the fact that the merger will have long-term impacts. in- kocpmg':
these two regional ma.rkets separate, unless the type of mmgauon which DRA suggests is
adopted : o : T T S
302 One major concern is the fcasxbmty of DRA's aucnon mechamsm since 1ts dcmls-:
remain somewhat fuzzy, and even-DRA acknowledges that the proposal requires. refinement in -
2 subsequent unplcmentaoon phase in this docket or another appropnate fomm.

303. Issues such as the appropnate mccham m to determme the a.momt of wheclmg‘
to be provided by the merged entity, its choice of ¢ceiling or floor prices, and the procedures. that -
would govemn construction of new incremental facility additions or other facilities needed to
provide service (especially in-those cases where demand exceeds supply in- the: long run), must
be developed before DRA's proposal ¢an be 1mplemcntcd S

304. DRA s auction proposal relies heavﬂy on mcremcntal cost pncmgprmcxples, ands‘
FERC is just beginning to look at these issues in this context; therefore, there are Junsdxcuonal
issues that must be addressed. prior to adopnon of DRA 5 proposal e :

305- DRA s auction proposal reqmres the CPUC to become hmvﬂy mvolved in.
overseemg the aucoon process

306... The merged utﬂny would be reqmred to subrmt to thxs Comtmssxon.dts supplys
curve (the amount of firm transmission capacity which ¢an be made-available without affecting :
reliability: at various prices begmmng at short-run: variable costs-and -ending- with. long-run.:
incremental cost) prior to the auction. - The reasonableness of Edison’s supply:curve. would-be
subject to regulatory review ¢ither at the outset or retrospectively. -However,, this could:be:a-
rather complex and lengthy undertaking, if, as applicants-assert, the Commission must determine.-
incremental variable costs on multiple varied transmission paths within the merged entity’s.:
SeIvice territory.
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307~ DRA’s auction proposal:would - require-that prior:to-each. auction the. Commission.:
hold proceedings 10-review and: resolve: these matters, both .to- insure-that ‘auction impacts. on
native load customers are taken into account, and-that the auction is-held:on terms which
cffecuvcly cnrry out this Comrmssxon s ordcrs rcgaxdmg magcr-rclawd mmgauon.

308. DRA s proposal raises sngmﬂcant 1mp1cmmtauon issues, Junsdxcnonal qucsuons,
and the prospect of increased. Comrmssxon mvolvemcnt in sctung and- momtonng mcpamnctcrs
of the transmission auction proccss S e ‘ , “ ’, o

309. Atthe prcscnt umc, DRA' proposal w111 not avoid thc advcrsc ma-gcr-rclawd
impacts- (both horizontal -and vertical): which “have been. 1dcnuﬁed\ m ‘the. wholcsalc and
transrmsslon bulk: powcr markcts under rcv:cw. S

310 Othcr pamw havc prcscntr.d spcaﬁc mmganon proposals wluch are: less :
comprehensive than the DRA auction proposal; for example, the Resale Cities propose detailed
merger conditions which.address-specific. problems in. their relationshipwith the< mcrgcd cnmy,
and are designed to limit the latter’s abxhty 10 exercise markcr powcr over thcm L

311. Many of the Resale Cmcs proposals are prcscntcd to counter applmnts
transmission service commitments and related. conditions, and are dcsxgncd to bc adoptcd if thc
Comrmssmn approvcs applicants® suggcstcd mmgauon measures. | oo

312 Southcm Cities havc suggcstcd ten condmons supplcmcnml to apphcanrs’
mitigauon measures, addressing such matters-as service area. transmission, import transmission
service, additions to the import transmission system (such as IFAs) parucxpauon m new
transmission fac:.huw, and. nonfum uansnussxon scmcc o .

313. Bomusc we have chectcd apphcants’ xmugauon approach and. havc mdxcatcd that :
a comprchcnswc mechanism akin 10 DRA’s auction proposal is preferable to ad hoc measures,
it is unnecessary to address many of Resale Cities’ proposed: ma'gcr condmonsm grcatu' dctml

314. NCPA’s proposal for a tight pool, and its proposal that "bcst cfforts bc rcquxrcd
to open membership in the CPP to NCPA, do not appear to-be supported by any evidence that
the merger will have adverse impacts: on.power pooling issues. ' NCPA' also proposes: generic
transmission access conditions patterned after FERC’s decision in Utah Power & Light, although-
the specifics of its proposal, including implementation details, are: sketchy.. However, NCPA’s:
basi¢c concern that it have transmission access to alternative firm power markets. in. the desert SW
would be adequately addressed through adoption of DRA's auction proposal, although: thc latta- .
proposal would not afford such access at the cost-based rates NCPA desires. "

315. M-S-R nceds DPV2 to be operational in 1993, and it also roquircé tmnsmission
from Lugo to Midway in order to avoid the stranding of its inland SW resources. However, the
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merger is not- mponsible for'the delay in DPV2 whxch is:keyed to'the difficulty applicants have?
encountered in meeting other Commission.requirements regarding revenueenhancements. . M-S~
R, like all participants in DPV2, faces certain regulatory risks and uncertainties in connection

with the complcuon of that projcct. wh1ch are. only margmally rclatcd to»thc mcrgcr 1f at all

316. Thc mcrger dow not impact- M-S-R’s abxhty 10 obtam service- from I.ugo~to '
Midway in connection with the PMAL projects, and-applicants deny that they promised M-S-R-
150 MW of firm transmission service from Lugo to Midway prior to the merger and. then-
retracted that promise after the mcrgm' agrecment was cxecuted.

317. M—S-R’s transmission. proposals dmgncd to ensure. t.hat it obtmns 150 MW of
firm transmission commitments from Palo Verde to Midway and from Lugo-to Midway, are not
specifically related to the merger. However, to the extent that M-S-R, like all other participants.
in these markets, would benefit from a proposal mxptovmg transmission access to the SW, its
concerns would be met at least in pan by DRA‘s aucuon proposal DR

318. ’I'he holding company decision provxdcs less direct Commzssxon ratcmakmg control
over affiliate transactions than SDG&E ratepayers currently enjoy, -because-the'accounting and
reporting mechanisms. under which: the holding company operates would rcplacc Comrmsslon s
current direct ratemaking control over SDG&E's affiliate transactions. .~ = - . ‘

319. - A mitigation measure which provides less direct ratemaking control than'the pre-
merger status quo will not be effective, in and of itself, in preventing the greater post-merger’
harms associated with increased self-dealing opportumtxcs, increased ratcpaycr costs, and advcrsc ,
competitive effects on nonaffiliated QFs, as well as-evasion of regulation. - ‘ , '

320. " Increased sclf-dealing through: affiliate company transactions with the regulated
gas distribution facilities acquired-from SDG&E . raises issues greatly beyond the factual scope
of the matters considered by the Commission in its holdmg company dccmon crodmg the
argument that existing conditions are. adequate mmgauon ne th1s arca PR

321. The holdmg company decision’s accounung and rcpomng protccnons are crcdxblc
only if the: Commission is ensured the nocessary acccss to holdmg company bools and rocords
cffectively to- vahdatc the protocuons. S SRRSO

322. As th:s rccord clwly dcmonstratzs despm: SCEcorp s prccmsnng dutus and thc
Commission’s stated. intention:to construe- the holding-company conditions and its"statutory
authority in the broadest possible fashion, applicants have ‘often failed timely or willinglyto-
provxde the mformauon necessary for the Comrmssxon s rcvxcws of a.fﬁhatc msacuons.

323 Apphc:mt SCEcorp H rclucrancc to provxdc mformauon as: roqun'od by holdmg :
company decision Condition No. 1, and thereby satisfy its obligations under the regulatory
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compact struck. in 1.88-01-063,. undercuts: the notion -that. reliance- shouldnbc placod on«thzs;:
mmganon vclndo. even 1f it were modxﬁod A8 Our: docxsxon today. L I L
n 324 ‘I'hc ECAC procodurc s rapld schodulc, 1fs rcsourcc mtcnswc naturc, xts rchancc,_,v
on the good faith provision of utility/holding company information, and its focus on fuel and
purchased power costs (in this instance the QF purchasc power contracts)-to- the exclusion of
other significant affiliate-related issues,  such as: transmission access,. make the-ECAC an
unsuitable forum through whxch o mmgatc the advcrsc 1mpacts xdcnnﬁod in ﬂus docxsxon

325. The Commission’s prc-mergcr cxpmcncc is that thc ECAC has not bocn an xdml
forum for adjudicating contested affiliate issues,.and this.casts. sexious doubt on the ability of this
racchanism to xesolve the problems associated with the expanded self-dealing: facilitated by the.

326. Thc oaasnng ECAC reasonableness. review is.not adoquatcrmnganon mtcrms of -
protcctmg ratcpaycrs or oornpcutors from increased sclf-dcalmg in the post-mcrgcr cnvuonmcnt.

327 The compennve bxddmg protocol addrmscs only the m‘ai contracnng stagc,. not. .
the contract administration stage, where abuses due to mu:eascd sclf-dmlmg opportumucs can
result in substantial excess ratepayer costs. . S 3 LU

328, Compctmvc bidding -does not address indirect self-dealing, which-may occur when
Mission Group cornpamcs like Mission Engineering deal with. Mission. Energy ‘partners -in-
preoperation: project development ventures, or when: entities including nonaffiliated: QFs such as -
LUZ (an energy supplier to the merged utility) transact business with-a Mission-Group-affiliate. -

329. Competitive bidding in its various forms is heavily dependent. upon uuhtymput
thus it may-not be a sufﬁcxcntly neutral vehicle to. protoct ratcpaycrs. I T

330 Apphcans contract prcapproval proposal addrcsscs only thc mmal contract stagc,
and its mmgatmg effects would be thus Limited.

- 33l Itis also noccssary to protoct ratcpaycrs and compcntors agamst post-merga:
abuses in contract administration, which can be mgmﬁcant due to- the long-term ‘duration-of QF
contracts and the expandcd unrcgulatcd opportunmcs crmtcd by thc mcrgcr

332 Contmct pmpproval is Commxssxon resource. mtcnsxvc and roqums pxoccmal h
rcvxcwofmourcc planmngdocxsxons.‘ S e S , YRR

333. Apph@nm contract pmpproval condmon is madoquatc o dcal thh mamsod:"
post-mcrgcr opportumnm for sdf-donlmg T Y ATt VA NP

P
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334; -~ SCEcorp’s-intemal corporate policy that-any-dealings with:QFs in which'Mission
Enu‘gy;s mtcrcsted must be more beneficial to Edison.ratepayers than comparable dw.lmgs thh#-‘
unaffiliated QF's, is not adequate to mitigate the adverse impacts.of the-merger..-o.- * - -

- 335. The stakes are simply too high, and the internal conflicts-of interest too-great to
find this well-intentioned. pohcy, which is unenforceable i in any mw’ungful rcgulatory scnsc, an-"
adcquatz mmgauon measure in. and of itself, . ...

336 The mdcpcndcnt aud1t by Coopcrs & Lybrand is msufﬁcxcnt as post-mm-ga'
mitigation because: (1) it does nothing to ensure that-contract administration: practices- comport
with Commission policy; (2) it is subject to-the same.information access constraints that -have-
plagued DRA; (3) it is subject to Edison’s reserved right to review and comment; and"(4) it does
not comparc Edison’s administration of afﬁhatc and nona.fﬁhatc contracts.

337 Consxstcnt with applmnts chucst for Ofﬁcml Noncc, thc rccord rcﬂects the
existence of the "QF Reasonableness Report of Independent Auditor Coopers & Lybrand"
A.90-06-001, but not the truth of the matters asserted therein. _

338. Taken as a whole and individually, current regulatory. mechanisms tailored to the
pre-merger status quo, applicants’ proposed protections, and SCEcorp’s cxisting ‘corporate
policies are inadequate to deal with thc advcrsc 1mpacts of t.hc vcrucal mtcgrauon t!ns merger
will cffcct. : \ - g

339. DRA 3 xccommcndauon that thc mm:ged uuhty be prohxbxtod from sxgmng any
future contracts with Mission Encrgy eliminates (1) future direct self-dealing problems between -
those particular affiliated compamcs, and (2) the need for addmonal rcgulatory ovus:ght in this
discrete area. -

340. The cffect of adopting DRA's proposal is to grandfath_cx_' thc. cxisting‘ 13
Edison/Mission Energy contracts, and thereby .confine Edison/Mission Energy self-dealing to
mstmg prc-mcrga' contracts.

341 .DRA. sproposcd prohibmon 1s a lcs&man comprehcnswe solunon to thc advcrse; %
CffOCE J.dcnﬁ.ﬁed- L , . i ’ ' , .,i ,‘l Lo S

342. Weare less concemned than DRA that thc proposal fails to addrcss "brain dra.in,."
for we are not'persuaded that the merger. itself will cause additional-movement to-Mission
Energy or the other affiliates, since it appears, -as- applicants contend,- that the * significant”
movement underlying DRA’s concemns occurred during initial staffing of the affiliate companies.

VR
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343. . . The xecord evidence of employee. movement. from:Edison:to.affiliate companies

spans only a three-year period, and the Commission’ w:.lJ. connnueto momtomhcse movcmcnwr

pursuant to Ordering Paragraph 1.6 of D.88-01-063.. .- .

344. Prohibition does not address indirect sclf-dealing, nor would it ‘prevent other

Mission Group Companies, such as Mission,Engineuing, from dealing - with.the 13 grandfathered-
projects or with other QFs sclling to the merged entity; such dealings present a:problem in view .

of our fmdmg that the merger increases the hkchhood of sclf-dcalmg in thcsc spocxﬁc areas.

345. Prohxbmon does not prowct SDG&E's ratcpaya's ulumatcly from paymg thc costs
associated with self-dealing vis-a-vis thcsc 13 prc-mcrga' contracts, a habzhty thcy would not-

have absent the mcrgcr.

346. Prohibition does not reduce the Comrmssxon s post-mm'gcr rcgulatory burdcn,

since the 13 pre-merger contracts will become part of the larger merged. entity’s post-merger

resource plan, and- their associated  costs must bc scrunmzed for mtcma]nng purposcs post :

merger.

- 347, Ttwillbe xmpomblc in the expanded service tcmtoryto ensure that mcrged unhty
sclf-dcalmg with the existing stsxon Encrgy pto;ccts is avozdod.. i _

348 It will be xmpossxblc in the cxpandcd service tcmtory to ensure that mu'ged uuhty«

self-dealing with the existing 13 projects will not adversely affect nonaffiliated QFs or otherwise

impair their transmission access opportunities, given the cnhancod u'ansmxssxonacccss ava.xlablc |

to the merged. entity followmg the . mcrgcr.

349. Gmndfathcnng the cxxsung deson/Mxmon Encrgy contracts wﬂl not chmmatc ;
adverse merger mpacts on other QF compcutors. -

350. Prohxbmon is not 2 sausfactory mmg:mon measure.

351. Divestiture of Mission Energy projects located or opcranng in thc WSCC axm, |

coupled with a comprehensive ban against Mission Energy’s involvement in the- WSCC market,

is a clear-cut, definitive remedy, which also allows Mission Energy to continue'as an ongoing -

cntxty in the WSCC albeit undcr different owncrslup

-

352. Pamal divestiture chmmatcs all forms of- sclf-dnhng, both,dzrect and mdxmcr, f'i.

mvolvmg -Mission Energy in the defined-area.

353. Partxal dxvmturc mhanccs compctmon by decxsxvcly chmmaung thc unf:ur |

advantage Mission Energy-related self-dealing poses to nonaffiliated QFs within the geographic
area where the bulk power and transmission markets serving the merged entity are located.

164~ -
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- | .354, " Partial divestiture will not.facilitate uneconomic self-generation. by the merged
catity, becauses:(1) there is no evidence that-nonaffiliated: QFs-or other- alternatives would: be-
unavailable to replace affiliated QF projects:in the.defined area; (2):the: Commission’s: policies.
encourage utility efficiency, not incfﬁcicncy, and (3) Edison appreciates the Commission's strong
encouragement against uneconomic gcncratxon and its- rcqmrcments that powcr plant proJocts bc
put out to bid to QFs. : :

355. Partial divestiture Limited to the markets scrvihg the merged utility's resource
needs will . minimize . the: Commission’s. Mission. Energy-related-.regulatory. burdens on a
prospective basis, although several reasonableness:reviews for past record periods must:still be -
undcrtalccn.

ey

356 . Forthe futurc, howcvu:, tha Commxss:on wxll not necd to bc mvolved 1 protcct ‘
agamst self-dealing in initial contracting stages, or-in contract adnumstmnon smcc thc.pnnczpal
cause for concern, the affiliate link, will be severed. L

. 357. Partial divestiture will allow the Commission to avoid lengthy procecdings which
would otherwise be necessary to review the reasonableness. of merged ‘utility/Mission Energy
transactxons in t.hc post-mcrgu- cnvuonmcnt of mcrcascd sclf-dcahng potcnual

358 By lcvchng the c0mpcnnve playmg ﬁcld dwcsnturc should rcsult ina decmsc=‘
in other proceedings, such as complaints filed by nonaffiliated QFs, and should otherwise lessen
the demand. on:xesources now dcvotcd to Mwsxon Encrgy-rclatod afﬂhatzmw by Commxss:on

staff at all lcvcls.

359... Pamal dwcsnturc is less Dracoman than full dwcsuturc becausc it allows SCBcorp
to retain its Mission Energy projects outside the WSCC. The adverse impacts of the;merger.can
be adequately mitigated by severing the affiliate link between the merged utility and those
portions. of the unregulated Mission Energy’s geographic operations capable of (i) serving the
former’s energy supply needs, or (ii) disadvantaging its competitors. through ‘control of- the
transmission gnd.

360 Apphcants have. madc no. a.fﬁrmanvc showmg rcgardmg thc econormc efﬁacncyv
of common ownership. that would support their criticism-of DRAs divestiture:proposal. ' = =

~361. Partial divestiture of Mission. Energy.projects located:or operating in the WSCC
area, coupled with a comprehensive ban against Mission Energy’s (or a successor entity’s)”
involvement in the same geographic area, would adcquatcly mmgatc thc 1dc:nuficd advcrsc
1mpacts of the vertical mtcgrauon effected by the mcrgcr‘ : S et
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- 362. The 1.3:1 exchange offer will cause &' dilution-of approximately:.6.74 % in book
value. per share for cument SCEcorp-shareholders. -This-book: value: dxluuonwll havc a:
dctnmcntal cffect on thc ﬁnanczal condmon o£ thc mcrgod company. SR fv MR

. 363, . It is hkdy that thc mcrgcr w111 mmmc SCEcorp 5. carmngs inian amounr:
sufficient to overcome investors® concerns about the loss resulting from the 'dilution-in. book
value per share.

. 364.. The mcrgcd company s mpxtal stmcturc for ﬁnancxa.l rcpomng purposcs is hlccly
to rcﬂcct the weighted average of both- merger. partners’ current capital structures.:: o

365. The merged company will likely maintain the bond ratings of Edison as an
indcpcndcnt company. The difference between: the'current bond ratings :of the two companies
1s small, and their consolidation will not changc ttus pomon of the ovcrau ﬁnanaal condzuonf
of the merged company. M AW L

- 366, -Itisreasonable under the cucumstanccs.to assume that thc mcrgcd company wﬂl
have the same return on oquxtyas Ed:son. A N P s

367. The proposcd mcrcascd dmdcnds to currcnt holdcrs of SDG&E’s prcfcrrcd and |
prcfu'cncc ‘'stock are payablc well bcyond thc yw 2000, at-a rate of about$2 mzlhon pcr ycar

368. Thc mcrascd dmdcnd to SDG&E’s cuucntprcfcrrcd and prcfcrcncc sharcholders :
indicates that SCEcorp’s preferred and preference stock carries a slightly higher overall risk:than
SDG&E'’s corresponding issues. This higher risk and the increased costs to the merged company
of its preference and preferred stock rcprescnt a dctnmcnt to the ﬁnancxal condmon of thc
merged company. . IR R AR

365, From 1983 through 1987, San Dicgorissued: six series of InduSu-ial D&dc;pmcnt :
Bonds. (IDBs) in the total amount of $550,600,000 and lent the proceeds to SDG&E, T

370. Applicants have now received a private letter ruling from the IRS that pcrmxrs
applicants to redeem Series 86B and 87A. and-to: defease the remaining- four issues in'question
shortly after effective date of the merger without affecting the tax-exempt status.of the bonds. -

- 371, The costof dcfmmng thc bonds accordmgtoﬂw tcrms of thclcttcz rulmg13$59
million. . :: . o ‘ ST L WA e

T2 The ok s il ,sses..aac;st.of:dm:fa:.ua;_:u,;msgﬁaa; |
of the merged company’s financing, which will slightly worsen the financial condition of the
merged company.
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- .373.. DRA’s..analyses show:-that investors: perceive. the: merged:-company’ to be
financially strong. This perecived strength should have the effect of lowering:the costs of capital®
for thc mergcd company

374 Thc mcxgcd company would havc thc abxhty to mamtam thc lowa- composxtc‘
depreciation rate of Edison. The immediate effect on the merged company would be to lengthen
the period of capital recovery and to-lower the merged company’s cash: flow in-the short term.
These cffects will have a shghtly dctnmcml cffoct on the ﬁnancml condmon of thc mu-ged

company.

375. The merger would have-.so&ic :aeﬁimcnm effects:-for.'thc'ma'geducompany,‘
pnmarﬂy in the near term, but overall, applicants’ proposal for carrying out the merger-would -
maintain the ﬁnanaal condmon of the mcrgcd company

376. Between. 1985 and 1990 SDG&E lowcrcd its- sysu:m avcragc cost and its rates-
by six cents per kilowatthour (kWh), to a level lower than Edison’s comparable rates. SDG&E’
rates are projected to remain lower than Edison’s until at least 1993 or 1994,

377. By climinating SDG&E as a separate cnuty, the ma‘gcr wﬂl cxtmgmsh du'ect
retail rate cornparisons between Edison and SDG&E. - . -

378. To the extent that rivalry between SDG&E and Edison has produccd
improvements in customer service and lowering of rates:in the past, its: chmmauon by thc
merger will have an adverse effect on the quality of service. B

379. Retail rate comparisons exist between the Resale Cities and Edison in reciprocal
fashion.. . L B LT DR LI WY

380. The benefits related to fringe area rivalry flow primarily from a comparison of
Edison and SDG&E retail rate levels. The merger would:extinguish fringe area rivalry. between
Edison and SDG&E, and to that extent, the merger would have an adverse cffccr,on thc quahty":
of service to some utility customers in the state, .

381, . Applicants’: claims that ‘the merger- would nnprovc t.hef quahty of scmcc to
ratepayers are not sustained. o

_382... The climination of rivalry: between Edisoti: and SDG&E could-have a significant
detrimental effect on the quality of service to ratepayers. in the form:of:higher rates. than::
ncccssa.ry and a lowu' quahty of scmcc.

383, Thc cffccts of the. mcrgcx: on. competmon in. the wholsalc bulk powa' and
transmission markets-could harm. ratepayers-of_the Resale Cities and of PG&E. " NS
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384 -“The mergcr would havc an advcrse dfoct on»the quahty of scrvwc 0 pubhc uuhty

u-\-o\-.

SO DU

385. The managcmcnt of thc mcrgod company would mmally mcludc fOur of SDG&E‘

topcxccuuvcs. L : oL \

. ‘«;"' Com, / .w- y-rw t

386 Thc quahty of managcmcnt o£ thc mcrgodv company wﬂl at loast:bc mamramod ,l

ey
U

387 ‘I’hc mcrgcr will rcsult in thc cvcntual chmmauon of 1 153 posmons. J'obé;

reductions on this scale could have a drastic effect on employees threatened with job loss.
However,. applicants proposc several stcps to minimize the cffoct o£ tho mcrgcr on mstmg
employees.. . _ T S ,,

388. Applicants” proposals to oounmct thc adversc cffoots of thc mcrgcr on cmploym

are sufﬁcxcnt to ensure that the mcrgcr w:n bc fa.u- and rmonablc to affoctod cmployccs.

389 At lmst in the short tcrm, thc mc.rgcr would havc no. substannal cifocr on labor'*.

rclauons.

390 Sharcholdcrs of SDG&E w0u1d receive: mmodmtc valuc from thc mu'gcr, bomuso '

ofthc 1 31 sharc cxchangc raso.

391. In thc contmct of thxs c&sc, faxmcss to sharcholdcrs consxsts of full dxsclosuxcof g
pcmncntmformauon TN TP ST R P It R

.+ 392.~ Applicants disclosed. the -merger’s: expected:-short-term: effectson SCEcorp's

earnings, and investors are aware that other costs incurred by SCEcorp or the merged company”

are subJoct to our review. We ﬁnd that thc morgcr would be fau' to sharcholdcrs.

393 “The dcfmng of thc IDBs to mrry out thc mcrgor oould havo a ch:'lhng cffoct on.
bondholdcrs and-on the future availability: of funds for tax-accmpt fmanc:mgs sponsoro¢ by tho

City of San Diego.

394. ° The loss of divalry bctwocn SDG&E and Edison could havc:advcrsc cffccts on thc

loml commumus and local economies.

. 395. . We are unable to conclude that the merger will bebcncﬁaal orLan ova'all baszs

10 statcand local-economies and to the affected commumtxcs. R R VENTEN AR

396. The merger may increase the dcmands on thc Comtrusszon S resources by
expanding the.geographic scope and extent of: potential self-dealing :in'the. morgcd company s

relations with its affiliates and the scope of SCEcorp’s. unregulated -activities..:
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-+ 397. - ‘Because the merger will:eliminate: the rivalry-between SDG&E-andEdison;’ the::
loss of SDG&E as a regulatory benchmark is-an-adverse unmitigable:impact’ of :the:proposed-.
merger,

. 398. The proposed mcrga' would not apprecmbly rcducc thc complcnt}m of thef
Commxssxon 3 rcgulatory taslc. . s ; ol

399 The pxoposed mc.rgcr woulcl havc advcrsc mpacts on thc Commxssxon s abzhty?
to regulate thc mcrgcd utmty cffocnvcly, and would increase thc dcmands on thc Comnussxon s
resources. . . R

400. The ncxt GRC for S'DG‘&E'V should‘ bc for test yw 1994.

. 401. Because SDG&E’s rate case will be delayed.for an additional year, we will
authorize SDG&E to file for a modified attrition allowance in:'1992, for rates:to be effective
January 1, 1993, | ‘ o

1. The 1989 amendments to § 854 rcqmrc thc Commxssxon to makc ccrram spccxﬁc
findings before a merger or acquisition can:be: approved. N P :

2. This merger comes undu' thc provmons of thc amcnded § 854

3. Section 854(c) rcquucs t.hc Comrmssxon 0 consxdcr thc cntcna hstcd in’
Paragraphs (1) to (7) but permits the Commission to consider other factors in makmg its overall
determination of whcthcr the merger is in thc pubhc mtcrcst. :

4, ’I'hc Commission must ﬁnd that thc: rcquxrcmcnts of both §854(b)(1) and
§ 854(b)(2) have been met. Nothing in § 854 indicates that the findings-under Paragraph (1)
may be balanced agamst the ﬁndmgs undm' Paragraph (2)

S. Secnon 854 requires apphcams to provc threc elcmcnts in‘ conncctlon ‘with’
Subsection (b)(1). First, applicants must show that the proposed’ merger will result in net
benefits to ratepayers in the short term. - Second, applicants must prove. that:the merger will
provide net benefits to ratepayers in.the long term. Third, applicants® proposal must:provide -
a ratemaking method that will ensure; to'the fullest extent possible, that ratepayers. will receive
the forecasted short- and long-tcrm benefits.

- 6. For purposes of this procecdmg, the short u:x:m should rclatc to thc currcnt gcnmlL
rate case cycle of three years. The time between the expected. approval: of the merger-and:the
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completion of the'merged company’s first general rate- ‘case, anmatod to be four yau's, 1s an
appropriate time for consideration of short-term benefits:in this case.. e s

7. The definition of the long term may vary with the circumstances of each
individual ‘case. For purposes of this case,. the: period-of the long term-should: recognize the
normal planning horizons of electric utilitics. In this case, the forecast of costs:and benefits-of -
the merger should assure us that the bcncﬁts wxll extend for at lcast scvcral ycars mto t.hc next

century. | |
8. Applimnts hﬁwc failed td pfovidc thcncccssatycvxdcncc o sustmn their- buidcn» "

of proving by a prcpondcrancc of the cv:dcncc that there are net bcncﬁts assocxatcd W1th thc

mu‘gm'afrerOOO R . S

- 9. . Applicants have failed to'meet their reqmrcd burdcn, of provmg that thc magcr
will result in long-tcrm net benefits to ratepayers... . .= .

10.  Applicants’ ratemaking proposal does not meet the statutory rcquircmcnt 'for a
ratemaking method that will ensure, to the fullest extent possible, that ratepayers-will receive’.
the forecastcd long-u:rm bcncﬁts of thc mcrgc.r. |

11 Placmg the risk assocxatcd with: rnhzmg forccastcd savmgs on sharcholdcrs 1spart7 :
of the purpose of the amcndmcnts to § 854

12. Scctxon 854(b) (2) rcquucs that bcforc authonzmg trus acquxsmon thc Commxssxon
must ﬁnd that thcproposal docs. e :

Not advcrscly affcct compctmon. In mahng thxs findmg thc

commission shall request an advisory opinion from the Attorney

General rcgardmg whether competition will be adversely affected
~ and what mitigation measures. cOuld bc adoptcd to avo:d thxs rcsult

13. Apphmnts must prove by a prcpondcrancc of thc cvxdcncc that thc proposod
mexger will not have adverse nnpacts on compctmon.

- 14, If applicants fail to producc cvxdcnoc that the proposcd mcxgcr wﬂl not have' \
adverse cffects on- compcnnon, or if evidence.of the existence of merger-related. adverse:
competitive impacts is more convincing, a finding of advcrsc compctmvc zmpactmsrcquucd

15. If the Commuission finds that the proposcd mcrgcr wxll havc advcrsc cffccts on

competition, this triggers a second mqunyrcgardmg what mmgauon mmsurcs could bc adoptcd
to avoid merger-related adverse competitive effects. - : _ -
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... 16......~ Applicants have the burden of proof on this: mitigation issue,-and they must carry
that burden by a preponderance of the evidence (§:854(¢));.however, the statute also-placesan’
affirmative obligation on the Attorney General to advise this Commission:‘as to-appropriate:
mmgauon mmsurcs and thc Attomcy Gcncral s adv1cc is to bc waghcd m thc balancc

17. Thc Cahfomm Pubhc Utﬂmes Comxmssxon (CPUC or Co:nnussxon) and the -
Federal Energy Regulatory Commission (FERC) have undertaken. parallel reviews of the public
interest aspects. of the proposed: merger, including competitive impacts.: Both agcnc:cs must.-
approve the proposal before it can be consummated. :

- . 18. There isa body of case-law: which addresses the Commission’s: decisionmaking
proocss and leaves:no doubt that the Comm:ssxomsxcquuod to assess thc compcutwe 1mpacts't-
of its determinations. : T LA T PN PR e I IR

19, Competition is one of the factors-bearing on. the exexcise-of this’ Commission’s
dxsc:reuon, anditis onc of thc factors thaf. must bc consxdcrod by thc Commxssmn nuts dcasxon-"

20. The Commission has authority to take interstate bulk sales and transmission access
issues. mto account in dcmdmg ojh,cx 1ssues. wluch arcmthm 1ts dxrect Junsdxcnon el

21. As an admuustranvc agcncy crcatcd by thc Consutuuon, thc Comxmssxon has no
power to refuse to enforce § 854(b)(2) on the basis:of federal. pre-emption, unless an appellate
court has made a determination that enforcement. of thc statutc is pxohxbztcd by fcdcraLlaw or:
fcdcralrcgtﬂauons(Cal. Const.Art.3 §3.5) oL AL e

22. Thc Comxmssxon wxllasscss xmpactsbnnng upon mmmtc transm:sszomand bu]k*
sales to the extent necessary. to gzve full force and c£foct to. § 854 and othcrmsc to protect thc‘-
interests of California ratepayers.. .- .o o7 i e Loaumrna SR E

.. .23.. OnMay7, 1990, Attomey General Van de-Xamp'submitted an-Advisory Opinion
pursuantto § 854(b)(2), concluding that the acquisition cannot be approved. under § 854 because’
(i) it will adversely affect: competition in wholesale and: retail electric power markets,.and"(ii)-
some of the adverse effects can be avoided by appropriately conditioning the merger, but some
of the cffocts are not susccpnblc o rchcf through condmons (Advxsory Opxmon p. 1)

. 24. . The ALY took ofﬁcxal noncc of the Attorncy Gcncral Van- dc Kamp S Advxsory'.
Opmlomas 2 "legal opuuon based: on:specified assumptions” and allowed partics’to brief how:
the facts developed in the evidentiary record support or negate. the.assumptions:underlying the .
Advisory Opinion.

Wt e P R L PR R A A
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o 285 Appha.nts motion: requesting official-notice of the USDOJ:Post-Hearing Brief

ﬁlcd at FERC raiscs a-matter. mbjcct\to dxsm:uonaxy,. not mandatory, ofﬁaal notxcc undcrz‘

EwdcnccCodc§452... LT A TR

26. Wc ta.kc ofﬁcxal noncc of thc fact that USDOJ' a party in FERC Dockct ECS9-S- |

000, filed a Post-Bearing Brief recommending adoption of the’ Additional: Proposed Merger

Conditions, but- we decline to take .official notice:.of USDOJ’s. underlying arguments: or-.
assumptions for the truth of the matters asserted therein,: in the absence:of'a'sponsoring USDOJ -

27. . Any step beyond such-limited official notice- would . prej udice the’ Tights.of other

partics to test the assumptions and factual underpinnings.of USDOJ"s. agrecmcnt w:th apphcnnts v

and would be at odds with applicants™ representations to the ALJ.

28.  Applicants’ request for official notice of the USDOJ Post-Hearing Brief should

be granted as. limited above; consistent with ‘this result, Southern .Citics’ Motion to: Strike:
References in Applicants’ Opening Brief, directed to the USDOJ Post-Hearing.Reply Brief, -

should bc dcmcd

" 29 Thc chxslamrc Was aware of thc Attomcy Gcncml s planncd advocacy rolc atthe-.

time § 854 was ammdcd and placcd no rcstncnons on hxs pamcxpatxon m thxs prococdmg.

30, A.ftc:r rcv:mng lns prcdoccssors lcgal analysxs, Attorncy Gcncxal Lungrcm.
requested and received authorization to file his Motion- for.Leave to:File a Supplemental Brief, -
for the purpose of raising matters relating to the statutory construction. and application of

§ 854(b)(2), and on February 27, 1991, the ALYs issued a ruling permitting Attorney General
Lungren to "file a supplemental brief limited solely-to ’the legal- standard to-be.employed under

§ 854(b)(2)"", but specifically limiting supplemental arguments to existing facts of rccord. Om-

March 8, 1991, Attomey General Lungren filed his Supplemental Legal Brief. .
31. - On-March 26, 1991, DRA filed a Motion:to Strike Applicants” Response.to the

Attorney General's Supplemental Brief as inappropriate reargument of facts explicitly barred by:::
the February 21 and 27. ALY Rulings. San Diego and Southern- Cities ‘support-DRA’s Motion. "

IR ATIE E

32. On April 10, 1991, Southern Cities filed 2 Motion to Strike Attachment A to
Applicants’ Supplemental Brief on SB 52. :Attachment A is Applicants’ Response, which is the
subject of DRA's March 26,.1991 Motion to Strike, and- Southa'n Cmcs Motxon to Stnkc mscs
concems very similar to.those raised by DRA. - ceen B AT IT, SL T LIS

P e L T N
PN LRI

33.  Itappears, however, that applicants have presented no new facts or evidence not
already contained in this record; therefore, we do not consider their reargument of the facts to
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be an explicit. "relitigation” of the-evidence.. On-that basis,. we deny.both-DRA’s Motion .to:
Strike Applicants” Response-and- Southcm Cmcs Mouon»to Smkc At:achmcnt Ato Apphmts’“;
Supplemental Brief on SB 52. ST T D LR

34, - The-§ 854(b)(2) required finding that the proposed: merger-does “not adversely
affect competition, " is uncommon to statutory law, where the more familiar merger-analysis is.
whether "the effect such acquisition may be substantially to lessen competition or tend to create .
a monopoly " (Clayton Act, Secuon 7.) A

: 35. vacn thc uncommon: naturc of thc phra.sc "advu'scly affcct compeunon TWE
infer that if the Legislature had any model in mind it probably: lies in-recent CPUC decmons.
which contain findings on the compcnuvc affects of various. proposals R A

36.  While the two Attomcys Gcncral tnkc opposmg views s to how thc Commzssmn
should gauge whether a proposed merger. will result in adverse impacts. on competition, they
apparently agree that the Commission is not constrained by the Clayton Act standard, and may
disapprove a transaction whose impacts are harmful, but less than "substantial® under the
Clayton Act; this i is the standard we apply to the facts prcacnwd by thc proposcd mcrgcr

37. Attomcy General Lungrcn maintains that the Commxssmn is froc r.o assess pro-
and anti-competitive impacts in all markets prior to making a determination that the acquisition
will result in adverse effects on competition;. this methodological approach is somewhat less
stringent: than that suggested by his predecessor, and-.would allow the Commission more.
flexibility to approve a merger whose pro-competitive elements might otherwise be disregarded-
under application of the more stnngcnt methodology.

| 38 While the cvxdcnuary record dcvclopcd in this procccdmg was. kcyod to the .
analysis provided .by Attorney General. Van. de Kamp, and Attorney General- Lungren's:
supplemental argument was presented after the record was closed, we have not allowed any party
to present new . facts responsive to Attorney General . Lungren’s briefs: and argument.
Nonetheless we may take the advice of both: Attomeys: General. into account.in: rcwcwmg the:
record before us. RSP

- 39. :The record developed. by all parties. has relied: heavily: on'the models for
measuring competitive impacts developed.under the .Clayton- Act, in:particular; because-the
parties have used- these accepted: analytical tools and: precedents, - they: will -Jargely: guide our~
review of the proposed merger; however, the scope of our review is not.constrained by these
tools and proccdcnts.

"‘J

- 40. Thc Cahforma I.A:gxslaturc has rcquu'ed usto dctcrmmc whcthm‘ this mcrgcr will
advcrscly affect competition, and has not specified that our determination-must rest-on a finding
that the proposal violates standards set forth in relevant federal antitrust statutes; we infer from

-173-




S ,,, »,ﬁA N ST T T

A.88-12-035 COM/PME/Kiw/val R ACNER VORI  §

this silence thatthe Legislature did-not intend:to constrain :our- alrcady)msnng authonty ovcr"
the SCE/SDG&E merger, but rather, 'to-emphasize our“longsmndmg obhgauon*to oonsxdcr, on
a case-by-case basis, the competitive impacts of our decisions, .-~ - o

41.  “If necessary and appropriate, our decision:may also rely on-the body of common
law which prcdatcs ‘the recent: amcndmcnt to § 854 mmﬁmmmm@ and
related cases, cited supra).’

42, Recent amendments to § 854 have not narrowod thc scopc of our revicw of
competitive impacts by limiting our authority to disapprove an acquisition to ‘those instances
where we are able to make 2 finding that it meets' the Clayton Act’s “substantial lessening ‘of -
competition” test; rather, the recent amendment complements longstanding common “law"
standards and makes our dccxsxonmahng obhganon more cxphc;t.

43 'rhc Commxssxon may assess. mcxpzcnt mjury to compctmon pursuant to
§ 854(b)(2) . ‘

44.“ Our docxsxonma.hng authority .over ‘this: mci‘gcr, and its broa'd public‘ int&cst"’
aspects, is not so limited that it must be prcmucd on whcthcr thc acquxsmon vxolatcs fcdcml
anmrust statutes. - . ‘ ot

5 Tmnng u-ansmxssxon asa scpamteproduct markct’xs consxsrznt Mthtlong-smndmgw
court and administrative agency. determinations; therefore, it is appropnatc that wc cxammc
transmission. as a,scparatc product market that cxcludcs local gcncranon IR USSP I

46. Apphmnts argument that thcy do not prcscntly compctc sxgmﬁcantly in provxdmg

transmission service, and that this. fact refutes-any argument that the-proposed merger will
impact compcutxon in rclcvant transmission markcts 1s mconsxstcnt thh thc cvxdcncc of rccord

47. - The csscntxal ssue mscd in thc review of lustoncnl dxsputcsbctwem Echson and
the Resale Cities is whether such historical events.shed light upon the proposed. mcrgcr svcruml
impacts.

48, - Nothing in the SCM:-Corp. v.. Xerox Corp, case precludes the Commission from
cxcrcmng its discretion under . § 854(b)(2) to assess: any" and-all evidence relevant to the post-'

merger transmission. markets. While the SCM: opinion. states that. the: analysis Qx_dmanlx
employed is prospective, it does not spocxfy a hard and fast restriction in- that rcgard ot

49. S_CM&m;p_; language is kcyed to a §7 Clayton Act analysxs* whxlc thc

Commission’s review of the proposed merger’s competitive. 1mpacts under: §: 854(b)(2)- may bc
gmdcd by thc authonncs undcrlymg a § T Claywn Act analysxs, 1t 1s nor $0: mtncted &
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©: 50.: - The exercise. of the' Commission’s discretion 0. review thc compcnuve 1mpacts'='
of the proposed merger under § 854(b)(2)-is not restricted. by . : Jto'a’
prospective analysis; the Commission may consider historical events, as thcy shed. hght on the
hkcly post-merger environment, mcludmg transmxssxon aceess: polxcm e

51. ’I'hc "Ordcr ‘Granting" deson s Mouon for Summary Iudgmcnt on’ Plzunnff’s'
Foreclosure Claim," in City of Vernon v, Southern California Edison Co., Case-No. CV 83-:
8137 MRD, before the United States District Court, Central District of California, (the Vermnon:
Judgment) is part of the record of the district court and may be officially noticed pursuant to
Rule 73 which tracks Evidence Code § 452(d) providing that judicial notice may be taken of the
*[r]ecords of (1) any Court of this Statc or (2) any Coun of Record of thc Umu:d Statcs or any‘
State of the United States.” - :

52. ‘. The record developed in this: docket (A 88-12-035) is thc one. upOn whxch t.hq
Commission. will rely in’ dccxdmg the factsat issue." '

53.  The nature and mctcnt of thc rocord dcvclopcd in: thxs dockct and that dcchoped'-‘
in Case No. CV 83-8137 MRD, differ, and the issues and pamcs bcforc thc Comxmssmn are
not identical to those in thc District Court procecdmg ' -

54. deson. cncs the chon Judgment for thc proposmon that Edlson s pracucc of -
placing its customers” needs ahead of the needs of others, including the Resale Cities, is not anti- -
competitive. However, the issue before this Commission is not whether Edison’s asserted
practice of placing its native load customers’ needs ahead of the Resale Cities™ needs is anti-
competitive; the issue is whether Edison has.avoided' making existing’amounts of transmission
capacity in excess of native load ‘needs. available to competing buyers and” sellers:on’a ‘pro- -
cornpcutwc basxs

55.. 'I'hc record dcvclopcd in r.lus dockct may or may ‘not support a ﬁndmg that
"Edison has provided Vemon with significant transmission service...for outside resources, and
as-a result...[m]ost of Vernon’s power needs are being met by outside resources *wheeled’ to
Vemon: by Edison,;" this Commission is not precluded: from independently -reviewing “the
evidence before it to reach its own determination on-this issue, and thc sttnct Court ﬁndmgs‘f«
have no res Judxcata effect in this forum. : S

D

56. As part of 1ts ovcmll pubhc mtcrcst asscssmmt undcr § 854(c)(2), the
Commission is required to review and consider the adverse impacts of thc prOposcd mcrgu' on
all Cahfomxa mtcpaycrs, not Just the: mcrgcn: partncm mtcpaycrs. S

57. Socuon 854(c)(2) rcfcn's to thc mamtcnancc or xmprovcmcnt of "thc quahty of
service to public utility ratepayers in the state;” therefore, the literal terms of the'statute require
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the, Commission to take an, expansive :view and-consider the pmposcd ‘merger’s 1mpacts on
Cahforma ratcpaya‘s asa wholc as it assesses thc overall pubhc mu:rcst undcr § 854(c)

58. It would be erroneous to assess: thc mcrgcr 3 mpacts unda § 854(b)(2) solcly on
the basis of the existing configuration of the relevant transmission grids, since the transmission
system is-dynamic, and the potential for expansion: cannot be disrcgardcd. To.the extent the
merger forecloses such possibilities, it adversely affccts compctmon by constra:mng the
competitive roles of other utilities. .- - o '

59.  Pursuant to § 854(b)(2), the rclcvant transmxssxon markcts should bc cxammed
as if no improper contractual limitations were in place, and.such limitations should not be used
as a shield to resist imposition of pro-competitive transmission access. policies or-conditions. - .

60.  Itis.appropriate to use the four elements of the essential facility-doctrine, not to
determine whether cach clement is satisfied,. but rather to determine whether the evidence
submitted in connection with each element is consxstcnt with existing ﬂndmgs regardmg the
proposed merger’s vertical impacts. under § 854(b)(2)

61. Adopting Southern Cmcs approach and: usmg the doctnnc as. anadjunct to othcr :
evidence of record, is the most constructive approach, and is consistent with our prior
determination of the extent of our discretion to assess: the oompctmvc 1mpacts o£ thc proposcd
mm‘gcr under § 845(0)(2). e ‘ o . ‘

62. Applimts are not rcquikcd o sharc an- csscntial facility if ”sﬁch shaﬂng‘“would bc*
impractical or inhibit their ability to serve customers adequatcly; pro—compcuuvc access to*.—
transmission lines must be tempered. by native load requirements. D -

63. The proposcd merger may have adverse compctmvc 1mpacr.s of a buycr markct
power nature on the SW firm bulk powcr markcts . ‘ -

64. Thc scopc of our authonty to review thc proposcd mcrgcr S compcnnvc mpacts\tf
under § 854(b)(2) also encompasses the area of i incipient injury to competition.. ‘Thus.we must -
examine the direct evidence presented concerning SDG&E's growing ‘and potential role in the
emerging SW bulk power market before drawing any definitive conclusion about.the merger's.
seller market power impacts thcrcm, based solcly on DRA’s calculated HI-IIs or apphcants
historical sales figures. g

65 Thc loss of SDG&E as a kcy participmt in thc emerging SW short-tcnn (or.'.
nonfirm) bulk powcr markets is an adverse compctmvc conscqucncc of thc proposcd merger.

66. Even assummg that the standards for :cvxcwmg*buyﬂ' markct powcr are more lax -
than the standards for reviewing seller market power, the Commission’s broader § 854(b)(2)
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authority would. permit:it, to refrain from: using a-more: lax standaxd-if: the-direct evidence of
buya' markzt powcr pcrsuaded xt that thc merga‘ would mult in: advcrsc compctmvc d‘focts
67 ‘I'hc Comrmss:on s review of thc mc:gcr s competmvampacts us*not resmcted
to the Sherman or Clayton Acts, and it could refuse to approve the merger based on a finding
of adverse competitive impacts not rising to the level of a violation-of federal antitrust statutes;

thus,. mmmmmmmmm does not: control ﬂus Comm:ssxon Sv’e‘ 854(b)(2)

review,
68 It 13 mcorrect that thc antxtrust la.ws do not apply to thc acm.cnce and acm'cxse of
buycrmarkctpower. Lo St
69.  The USDOJ Merger Guidelines recognize buyer rriaxkct power, indiaating that.
"The exercise of market power by buyers has wealth, transfer, and resource: mxsallocanon cffocs
analogous to those associated with the exercise of market power by sellers.” BRI

70. . The use of applicants” higher HHI. thmholds is. not cxphcnly sancnoncd in thc
USDOJ Merger Guidelines, or anywhere else. »

71.  Even if it is true that USDOJ enforcement of antitrust statutes has bccn wcaJc
recently,. that is not:an excuse to 1gnorc buycr markct powa compeuuvc 1mpacts undcr

§ 854Cb)(2)

. USDOJ’ s acccptancc of t!us mcrgcr bascd on m pamcxpauon at FERC faxls to.
rcmforcc applicants’ argument that USDOJ has less ngorous standards. for: reviewing-buyer-
market power problems; the extent of USDOI’s involvement in the FERC proceeding-and the:
nature of the negotiating process that culminated in applicants’ agreement with USDOJ is all
information outside this record; the considerations that underlic USDOJ’s agreement have not
been subjected to cross-examination in this forum, or even at FERC where the agreement is-not
in evidence; the record at FERC which presumably underlies USDOJ’s. FERC position was-
markedly different from this one in.that it did- not include DRA’s. detailed analysis- ‘of buyer
market power; thus it is pure speculation to draw any conclusions regarding USDOJ’s reaction
to the record dcvelOpcd here, where USDOJ was not a party

73. Thc Comm:ssxon is- reqmrcd to assess thc mcrgcr s vcrucal ‘as wcll as-its’
horizontal, competitive impacts pursuant to § 854(b)(2). The Commission will also assess any
adverse impacts.of this vertical integration on ratcpayu' cost of scrvxcc pursuant to 1ts rcgulatory
authonty nndcr §§: 707 and 854. , .

: N R N M

.74. 'I'hc Comrmssxon must asscssthe unpacts of thc SDG&E/stsxon Group vcruml 1
integration on its.own jurisdiction and- mpamty to. cffccuvcly rcgulatc and audxt publxc uuhtyf
operations within this. state (§ 854(c)(7)). : PR B
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w780, - Pursuant to'§ 854(c),.applicants have the:burden. of proving by a‘preponderance:
of the evidence that the SDG&E/ Mission: ; Group: vertical integration. will'not-have unmitigable:
adverse impacts on competition, ¢cost of service, and the Commxssxon s Junsdxcnon and mpacxty
to cffecuvclyrcgulatc and aucht thc mcrged cnuty SN |
76 Apphcams argue that the only. rclcvanta.fﬁhate relatcd issueis: thc Commmsxon s

Junsdxcuon and capacity to regulate in the post-merger cavironment (§ 854(c)(7)) ‘But-this: is-
only one of the issues the Commission must review. The other major related issue is one which

applicants have chosen 'to meet via their "no impact” testimony: Will the vertical merger

between SDG&E's .clectric utility cperations. and. SCEcorp’s: unregulated: supplier. (stsxon
Group) facilitate the evasion of Commission regulation that would otherwise limit the. exercise
of markct powcr in distribution?

77 Bmusc it 1gnorcs the obvmus vcmcal xntcgrauon 1SSUes' poscd by‘ thc mcrgcr,'
apphcants‘ "no impact” posture-is deficient. < - :

78. . . Infailing to even address vertical integration issues, applicants have failed'to meet
their burden of proof that the merger will have no-impact on the operations. of their unregulated
subsidiaries. .

79 By (z) mcrmsmg opportunmcs for ducct: and mducct sclf-dmhng in deson, s

current service territory and in the new merged utxhty s larger service territory, (ii) increasing:
ratepayer costs due to such self-dealing opportunities, and (iii) disadvantaging nonaffiliated QFs
as sct forth in the relevant findings of fact, the proposed vertical integration:of SDG&E's electric
and gas distdbution facilities:and SCEcorp s unrcgulawd stsxon Group subsxdxaxy wle havc‘
adverse compcuuvc unpacts S

.80. In addmon to consxdcrmg thc proposal's cffocts in cach mdmdual markct undcrm
review, consistent with the- May 7,. 1990 Advisory Opinion, we also- have the discretion to
consider the merger's combined competitive impacts-and to-determine, based on:an:assessment :
of such aggregate effects, whether there will be net advcrsc effects on compctmon whxch\mxluatc“
against-approval under § 854(b)(2) » : ,

8l. We balance the advcrsc 1mpacts on transnussxon bulk powcx, and afﬁlxatc
relationships agamst the pro-compcntwc mpacts of the mcrgcr in thcsc arcas. . o

82.. We wxll not cxphmtly consxdct w:thm § 854(b)(2) othcr factom consxdcrcd m..
§ 854(b)(1) or (¢) which may be arguably relevant to an assessment of competition;: the statute -
does not explicitly indicate that factors considered under § 854(b)(1) or (c) may be balanced
against the findings made under § 854 (©)(2). Since the evidentiary record in this particular
proceeding:. was . developed in 2 manner .consistent with. a- separate consxdcratxon of thc :
§ 854(b)(1), (®)(2), and (c) factors, we adhere more closely to-this analysis. . IR

-178-.
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- 83... ~Whether viewed under:the approach: taken in the: PD;-consistent’with. Attorney
General Van de Kamp's Advisory, Opinion, -or under the "balancing” -approach suggested by
Attorney, General Lungren, this proposed acqumnon will: advcrscly affcct compctmon unde.rf

§ 854(0)(2). | i

- 84. The legal standard for reviewing proposed: mitigation of the-merger’s. adverse
impacts on competition pursuant to § 854(b)(2) is avoidance of adverse impacts. Anything short
of avoidance is statutorily: msufﬁczcnt and will procludc authonmuon of the proposcd mcrgcr :

- 85.  There is no nexus bctwecn 150 MW of transrmssxon service- andv thc ma'gcr-‘
related impacts identified in the PNW and SW wholesale transmission markets:: Yet, adoption:
of applicants” proposal would implicitly accept the availability of 150 MW transmission service
for seven years as effective mitigation of the proposed merger's adverse impacts, including its
long-term effect of separating two regional markets (SW and PNW) that may- othcrwxsc bc
cventually unified through removal-of existing barriers to transmission accessibility... .-

86. Toconstitute effective mitigation under § 854(b)(2), DRA's auction proposal must
avaid adverse impacts of the merger, meaning: that the proposal must be presently: feasible; so
that the Commission can put it in place with the knowlcdge and assurance that it: wm worlc-
cffectively at the time the merger is.authorized. . . . - A

87. . Authorization of the proposed merger contingent upon. further development of
DRA’s auction proposal, or refinement of- its: crucial missing variables..in. :a: subsequent
proceeding, is legally impermissible, for we cannot ensure at the time of 2pproval. that the-
mitigation measures ultimately adopted will be sufficient. Nonetheless, once authorization is
gwcn. the merger cannot be undone, and the decision to-proceed w;thout dcﬁmuvcly rcsolvmg
major mitigation details will have mcvcmblc conscqucnccs R

88. Evcn if § 854(b) (‘2) pmmttcd a phascd approval proccss undcr thc set of facts tlus g
application poses, thereby allowmg Us to approve the merger now subject to development of
effective mitigation measures in an implementation phase, there is no assurance that DRA’s
proposal would work, given the Junsdxcuonal and fcasxbxhtyqucstxons that havc bccn ra.zscd

89. Evcn if the terms of DRA‘s proposal could bc ughtcned and mechamsmsprovxdcd :
to arbitrate or adjudicate conflicting claims to transmission service, this is a cumbersome
arrangement and it is unclear that it would be effective given the dynamism of the bulk power
markets, where purchase and sale opportunities arise without advance notice and expire within
minutes or hours. Thus, the problems go beyond mere implementation, to fundamental issues
of whether or not DRA's proposal is feasible. Therefore, we conclude that the proposcd
merger’s advexse competitive impacts cannot be avoided through: adoption: of DRA s aucuon
mechanism at the present time. S TR
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2= 90, " .DRA’s transmission ‘proposal  is.preferable to- all -other measurés’ presented for
consideration. .However,’ it requires additional development, and.it'is uncertain:that‘even'then-
outstanding jurisdictional and feasibility questions:could be resolved in a‘manner: consxstcnt thh“
the applicable statutory mitigation requirements (§ 854(b)(2)). \

91."  Since the holding company structurc (1) provides the Commission with less direct
ratemaking control over parent/subsidiary interactions than'it currently possesses in its regulation:
of stand-alone SDG&E and (2) exposes SDG&E ratepayers to the impacts of existing unregulated.
affiliate transactions, the Commission is required to review its current SCEcorp holding company
protections to.ensure that they will shield mtcpaycrs from the mcrcase¢ costs wh;ch may

accompany the merger.

92. The Commission must look bcyond existing icgulatory mcchanisrﬁs and‘iapplicants' :
proposals to determine whether other proposed measures will adequately mitigate the merger’s
identified adverse impacts related to vertical integration ‘of SDG&E and the Mission: Group.

93.  The only measures that could effectively mitigate adverse competitive effects of
the merger related to affiliate issues are (1) divestiture of SCEcorp’s: Mission Energy projects.
which operate in the. WSCC. arca, coupled with (2). a2 comprehensive - ban agamst such
subsidiary’s, or a successor’s, future involvement in the WSCC-market. =0 . .

94, - With partial divestiture of Mission Energy,” the post-merger. jurisdi’ctio’n‘ of the
Commission and its abxhty to cffccuvcly xcgulatc and audxt pubhc unhty opcrauons in’ Ca.leomm ‘
can bc prcscrvcd. ‘ ‘

95. : Socuon 854(b)(") docs not pcmut authonzanon of thc mcrgcr subjcct to: furthcr‘
implementation of conditions designed-to avoid adverse competitive impacts. - Rather, it requires.-
that the proposcd merger be approved only when such impacts can be avoided at the time of
approval; since only the adverse impacts associated with vertical mtcgratxon of SDG&E and the
Mission Group can. bc avoided, thc proposod ma'gcr cnnnot bc authonzcd :

96. Socnon 854(M)(2) requucs avozdancc of advcrsc compcuuvc unpacts but, today*"
there is no proposal before us which avoids the proposed mexger’s adverse compctmvc xmpacrs
on the defined wholcsalc transmxssxon and- bulk powcr markcts, : .

97 The quumon of nvalry bctwecn deson and SDG&Exs more. propcrly analyzadw
as an aspect of the public interest dctcrmmatxon under §854(c), rathcr than undc.r the»

compctmvc ana.lyms stcmmmg from § 854(b)(2)

98. .'On balancc, apphmts havc not dcmonstratcct tha.t thc proposed mcrgcr Aisin the
publxc mtcrcst. ST "
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ORDER
IT IS ORDERED that:

1. DRA’s March 26, 1991 Motion to Strike Applicants’® Response to the Attorney
General’s Supplemental Brief and Southern Cities® April 10, 1991 Motion to Strike Attachment

A to Applicants” Supplemental Brief on SB 52, arc denied.

2. Since the proposed merger’s adverse impacts on competition in the defined
wholesale transmission and bulk power markets, as set forth in the preceding findings of fact and
conclusions of law, cannot be avoided through adoption of mitigation measures, the acquisition
1s not authorized.

3. Because applicants have not proved by a prcpondcrancc of the evidence that the
proposed merger will provxdc net benefits to ratepayers in the long term, the acquisition is not
authorized.

4. Because applicants” proposal does not include a ratemaking method that will
ensure, to the fullest extent possible, that ratepayers will receive the forecasted benefits of the
proposed merger, the acquisition is not authorized.

5. Because the evidence does not support 2 finding that, on balance, the proposed
merger is in the public mtcrcst, the acquisition is not authorized.

6. The application of SCEcorp, SCE and SDG&E for authority to merge SDG&E
into SCE is denied.

7. SDG&E shall file a modified attrition allowance application on March 2, 1992,
for rates to be effective January 1, 1993.
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8. SDG&E's next general rate case will be for test year 1994,

This order becomes effective 30 days from today.

Dated May 8, 1991, at San Francisco, California.

I will file a written concurring opinion.
/s/  G. MITCHELL WILK
Commissioner

I will file a written concurring opinion.
/s/ JOHN B. OHANIAN
Commissioner

I will file a written concurring opinion.
/s/ DANIEL Wm. FESSLER
Commissioner

I will file a written concurring opinion.
/s/ NORMAN D. SHUMWAY
Commissioner

PATRICIA M. ECKERT
President
G. MITCHELL WILK
JOHN B. OHANIAN
DANIEL Wm. FESSLER
NORMAN D. SHUMWAY
Commissioners

| CERTIFY THAT THIS DECIEON
WAS APPROVED BY THE ASOVE
COMNJSSZQNEES;,’IQ?’A,\'
‘7 - »: i .

v -
it TR .o
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Applicant: William L, Reed, Timothy W, Taylor, Jeffrey-Guttero:and E. Gregory: Bames; - -
Attorneys at Law; Messrs. Covington & Burlmg, by Nxchola.s W. Fcls Attomcy at Law~ for!’-
San Dzego Gas & Elecmc Company e . _ ;,, e T
Apphcznts. mmn_f.._hdgm Attorncy at- Law- Mcssrs. O'Mclvcny & Mycrs’,"byf J_cmgnhi
M. Malkin, Cheryl W. Mason, Patricia A. Schmiege, Julie A.-McMillan, Charles.C. Read, -
Kim Wardlaw, David P. Enzminger, Kenneth R. O’Rourke, Mark A. Samucls,wand-Richard...-
Goetz, Attorneys at Law; Newman & Holtzinger, by L_A. Bouknight, Jr., Edward J. . =
Twomey, Jane I. Ryan, and Richard L. Robcrts Attomcys at Law; for SCEcorp»zmd L
Southern Cahfomm Bchson Company. IR L

Interested PamcS' Ater,. Wynnc, chxtt, Dodson & Skcmtt by MmhacLB._Almm and
Paul J. Kaufman, Attormneys at Law, for Texaco Producing Inc.; Barbara-Bamberger, for--
Sierra Club; Mark Mead, Attorney. at Law, for San ‘Dicgo'County"Air Pollution Control =7 -
District;, Philip Presber, for Califormia Association of Utility Shareholders; Chester and .
Schmidt Consultants, by Reed V., Schmids, for-California: City-County Street. Lighting -
Association (CAL-SLA); Sylvia M.-Siegel and Joel R, Singer, Attorney. at. Law, for Toward.
Utility Rate Normalization (TURN); C, Hayden Ames, Attomey. at Law, for Chickery &
Gregory; Barbara Baird, Attorney at Law, for South Coast-Air Quality Management.District;-
Barry H._Epstein and Dian M. Gruencich, Attorneys at Law, for California. Department of.
General Services, Inc.; DRavid Branchcomb, for Henwood Energy Services, Inc.; Messts.
Goldberg, Fieldman & Letham, by Amold Fieldman, Channing D. Strother, .Tx:., and David
Brearley, Attomeys at Law, and Messrs. Hjelmfelt and Larson, by Qay_zd_C_._Hmlm_fg]j
Attorney at Law, for City of Vernon; Jan Michael Whitacre and Charles Chambers,
Attorneys at Law, and Maurice Brubaker, for Federal Executive Agencies; W, E, ‘Qamgmn,
for City of Glendale; Steven M, Cohn and Patrick I, Bittner, Attorneys at Law, for the :
California Energy Commission; William H,_Cullviner, Attorney at Law, for Keleo Division
of Mexck & Company, Inc.; Adams & Broadwell; by Marg D, Joseph, Attorney at Law,

Paul Crost, Attomey at I.aw and Dean Cofer, for IBEW Local Union 47; Qand_A,_Mm .
for IBEW Local 465; David B, Follett, Attorney at Law; for Southern California Gas g
Company; Norman: Furuta and David W. La Croix, Attorneys at Law, for Dcpartmcnbof the -
Navy; Thomas Dalzgll, Attorney at Law, and Carl Wood, Bernie Garcia, and John Chabot,
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for Utlity Workers Union of America, Local 246; Steven-Geringer, Attorney at Law, for
California Farm Bureau Federation; Howard V., Golub, Peter Hanschen, Roger Peters,
Shirley Woo, and Kermit R. Kubitz, Attorneys at Law, for Pacific Gas and Electric
Company; Lec Grissom, for Greater San Diego Chamber of Commerce; Biddle & Hamilton, -
by Richard L. Hamilton, Attorney at Law, for Western:Mobilehome Association; Lloyd M. -
Harmon, Jr., Attorney at Law, for County of San Diego; Donald Klein, for Rate' Watchers; -
Donald La Croix, for Citizens for Action and Reform by Education; Duncan, Weinberg,
Miller & Pembroke, by Barry E. Mc Carthy, Attorney at Law, for M-S-R Public Power
Agency; Hanna & Morton, by Keven R. Mg Spadden and Douglas K. Kerner,-Attomeys at
Law, for Hanna & Morton; William B. Marcus, for JBS Energy, Inc.; Donald H. Maynor,
Attorney at Law, for NCPA: Leamon. W. Murphy, for Imperial Img:mon District; Jones,
Day, Reavis & Pogue, by Norman_A._Pedersen, Attomey at Law, for Southern California
Utility Power Pool; James X. Hahn, City Attorney, by Edward J, Perez, Assistant City
Attorney, for City of Los Angeles; Robert L, Pettinato, for Los Angeles Department of
Water & Power; Scott D, Rasmussen, Attormey at Law, for City of Pasadena; Johg - -
Robinson, for Dames & Moore; David G, Salow, for Association of California - Water
Agencies; Michael J, Schilmoeller, for Salt River Project; John W. Witt, City Attorney, by -
William S._Shaffran, Curtis M. Fitzpatrick, Leslie J. Girard, Nina B. Deane, and Deborah -
L. Berger, Deputy City Attorneys, for City of San Diego: Michael Shames and: Frank J.
Dorscy, Attorneys at Law, for Utility Consumers’ ActionNetwork (UCAN); William C.
Schurr, for Rancho Bernardo Community- Council; Messrs.. Roberts & Kerner, by

Douglas XK. Kemer, Attorney at Law, and Jan_Smutny Jones, Attorney at Law, for
Independent Enezgy Producers Association; Louise Renne, City Attorney, by Leonard
Snaider, Deputy City Attomey, for City and County of San Francisco; Ronald: V. Stassi, for
City of Burbank; Nangy Thompsen, for Barakat, Howard & Chamberlin; -Siva Tufono, for
Samoan Development Services Center; John K. Van de Kamp, California Attorney General,
by Mark J. Urban, Peter H. Kaufman, H, Chester Horn, Jr, and Susan L. Durbin, Deputy
Attorneys General, and Daniel E. Lungren, Attorney General, by Thomas E. Gede, Special
Assistant Attorney General, for California Attorney General; Messrs.. Spiegel-& M¢eDiarmid,
by Sandra ). Strebel. Peter K. Matt, Bonnie S. Blair, and Russell Smith, ‘Attorneys at Law,
and Rourke & Woodriff by David A. DeBerry, Attorney.at Law, for Cities-of Anaheim,
Azusa, Banning, Colton, and Riverside; Wright & L'Estrange, by Robert C. Wrighs,
Attorney at Law, for Wright & L'Estrange; Karen Young and Jean Brunkow, for Childecare
Resource Service; Harry Winters, for Regents, University. of California; Richard:O. Baish, -
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Michael D, Ferguson, and Randolph L. Wu, Attorneys at Law, for El Paso Natural Gas
Company; David R, Chapman, City Attomney, for City of Escondido; Leboeuf, Lamb, Leiby
& Macrae, by Aaron Gundzik, Attorney at Law, for Tucson Electric Power Company;
Thomas Haxron, Attorney at Law, for City of Chula Vista; James Hodges, for South Bay
Community Development Consortium; Graham & James, by Peter W, Hanschen and Martin
A. Mattes, Attorneys at Law, for Santa Margarita Company; P. R. Mann & Associates, by
Bhilip Mang, Attorney at Law, for P. R. Mann & Associates, and MEI Group; Richard H.
Baldwin, for Ventura County Air Pollution Control District; Pat Baggerly, for Environmental
Coalition of Ventura County; and Peter Navarxo, Edward J. Neuner, Barbara Schutze, and

Edward Duncan, for themselves.
Division of Ratepayer Advocates: James S. Rood, Philip Scott Weismehl, Helen W. Yee,

Robert C. Cagen, Irenc K. Moosen, Jean M. Vieth, and Hallie S. Yacknin, Attorneys at
Law, and Thomas Pulsifer, and Erik B. Jacobson.

(END OF APPENDIX A)
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ABBREVIATIONS AND ACRONYMS

A. - Application

AdViSOty e I
Committee - Joint Utllity Advisory Commmee

AEPCO - Arizona Electric Power Coopc.muvc " o | ’
ALY - Administrative Law Judge R
APMC - Additional Proposed Merger Condmons ‘
APS - Arizona Public Service Company B N
- Bicanial Resource Plan Update PrMng a 39-07-004)"'-::""' "
- California Energy Commxssxon A o
- Comision Federal de Elcctncndad
- Califomia-Orcgon Transmission Project
- California Powcr Pool - .
- California Public Utiliies Comrmsmm o
D. - Decision o
DCF - Discounted Cash Flow
DEIR - Draft Environmental Impact Report
DRA - Division of Ratepayer Advocatcs

DVP2 - Dcvc.rs-Palo Vcrdc 2 u'ansrmssxon lmc o

[ P AT
A’Av’ 1“\./ ST [ n

ECAC - Enagy Cost Adjustmcnt Clausc
EIRR - Environmental Impact Report

FERC - Federal Energy Regulatory Co_mnﬁsisi\d‘rlir o

Fn. - Footnote

- General Rate Case
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kwh
LADWP
MEC
MFFC
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P N R
R S N !

- Hcrﬁndalﬂ-Ha'schman I;xdcx '
- International Brotherhood of Electrical Workers

- Industrial Development Bonds

- Indcpcndcnt Energy Produw-s: | L
- Incremental Facility Addisions

- Imperial Irrigation sttnct . |

- Integrated Operation Agrccmcnts o ’

- Intermountain Power Project o o |
- I.ntcmxptiblc ‘I‘mnsxmssxon Scrv:.cc o o
- Kern River Cogeneration Company R
- Kilovolt e |
- Kilowatt-Hour e
- Los Angcles Dcpartmcnt of Wau:r and Powcr _ |
- Mission Energy Company “ o
- Mission First Financial Company
- The Mission Group
- Mission Land Company ‘
stsxon Power Engmcmng Comp;ﬂ}; L
- Modwto Irrigation sttnct/Cxty of Sama Chra}éxt; of Rcddmg
- Megawatt A
- New Business Rclatxonshxp o
- Northern California Powcr Agcr;q; R

- National Labor Relations Board
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NPC
NRC
NwW
OB

PEA
PG&E
PHC
PMAL
PNW
PPAs

PU Code
PURPA
QF

RB
SCAQMD
SCE
SDAPCD
SDG&E
SERAM

SONGS

- Nevada-Oregon Border

- Nevada Power Cbmpany

= Nuclear Regulatory Commussionv s - ini el ol
- Northwest

- Opening Brief IO LI LTI I
- Pacific Diversified Capital-Company:. " " =

- Proponents Environmental Assessment .0 ooy S
- Pacific Gas & Electric Company

- Prehearing Conference

- Phoenix-Mead/Mead-Adelanto/Adelanto-Lugo

- Pacific Northwest

- Power Purchase Agreements

- Public Utilities Code

- Public Utility Regulatory Policies Act of 1978

- Qualifying Facility

= Reply Brief

- South Coast Air Quality Management District

- Southern California Edison Company

- San Diego Air Pollution Control District

- San Diego Gas & Elcctnc Company

- Model that forecasts avmlabmty of SW economy energy for sale in
California

- San Onofre Nuclear Generating Station
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- Southwest
- Southwest Power Link

- Utility Consumer Action Network::r - .7

- Utah Power & Light

- U.S. Department of Justice

- Western Systems Coordinating Councile- . - it 2iin

- Western Systems Power Pool........ .
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G. MITCHELL WILK, Commissioner, concurring in part:

Much will be said and speculated, both publicly and
privately, about this proceeding, our process for deciding it,
the decision itself, as well as those who decided it. Yor the
recoxrd, I will take this opportunity to briefly share the
rationale and emotion that underxlies my support of today’s
decision.

I would first like to acknowledge the extraorxdinary
efforts of my colleagues in carefully c¢onsidering this decision
and the voluminous record on which it is based. As one of the
Asgigned Commissioners in this proceeding since its inception, I
know how overwhelming it is given my experience to-date. In
particular, our two new colleagues, Dan Fessler and Norm Shumway,
have demonstrated their dedication by taking on these issues and
this record as new appointees. Their hard work helped enormously
in reaching a decision.

I am in an unusual position on this decision. While I
agree with the result, I do not agree with a substantial porxtion
of the rationale employed by the majority in reaching the result.

Denial of the merger is warranted under the competitive
provisions of PU Code 854(b)(2). I believe, however, that the
recorxd does not support the majority opinion’s further findings
of denial based on PU Code Sections 854(b)(1l) and 854(c).
Because of the potential wide-ranging precedential value of this
decision, I am concerned that the Commission preserve its
flexibility to act in a quasi-legislative manner with regard to
utility mexrgers. I think that we must have the ability to
approve mexgers that satisfy the overall public intexest, and I
believe that this decision could be seen to limit that ability.

In short, the competitive problems that this merger
would cause, and the lack of available mitigation for their
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impacts, constitute sufficient cause for denial given the
standards established by S$.B. 52. In other respects this merger
would benefit ratepayers, and those benefits have been
demonstrated on the xecord. Because this is an important case of
first impression as a result of the enactment of $.B. 52, I am
concerned that the ramifications of the majority opinion could
extend beyond today’s decision.

I am furthermore disappointed that the Commission may
not have fully captured this important opportunity to more
affirmatively clarify its philosophical direction on the issues
raised by this application, and to provide guidance in those
areas where the Commission could have oxercised its legitimate
discretion: It is appropriate for the Commission to establish
what would have been acceptable, not just what wasn’t.

ne:

Those who know me know by action and deed, not
rhetoxric, that I believe in harnessing competitive market forces

as they continue to emerge in our regulated utility industries;
we should not avoid ox stifle them.

At a timo when this Commission is working in all its
regulated industries to increase competition and open up more
markets and alternatives for consumers, we simply could not
approve this merger given its adverse impacts on transmission
access and competition. TFuxther, PU Code Section 854 as modified
by S8.B. 52 rxequires that there be adequate mitigation measures in
hand at the time we approve a merger in oxder to avoid, not just
reduce, such impacts. At this time, we do not.

With regard to the presence of adverse competitive
impacts, the record is clear that the merger would have caused
many: This point is simply not debatable. While DRA’sS
presentation was insightful and potentially workable as a means
to mitigate the adverse impacts, it is hardly ready for
implementation. We may spend much of the rest of this decade
resolving the issues raised by DRA‘s proposals as we move more
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and moxe towards open access and greater competition in the
electric industry. 5

But what the CPUC itself can do.in the transmission
access arena is arguably limited, and it is clear that the
Federal Enexgy Regulatory Commission (FERC) has considerable
jurisdiction over many important transmission access issues, not
the least of which is wholesale pricing, on both an intexrstate
and intrastate basis. Thexefore, it is abundantly reasonable to
conclude that adequate mitigation measures would have required
coordinated and complementary effoxrts on the part of both
Commissions. I am aware of no such proceeding before FERC, and
we are certainly in no position to predict its commencement, much
less rely on its potential outcome.

Now would simply not have been the time to take the
chance that transmission access and wheeling rules would
ultimately have been promulgated, much less promulgated
acceptably to encourage competition and lowexr costs. Other
mitigation measures suggested either failed to provide adequate
protection, or would have required further evidentiary
proceedings, the outcome of which would have been unknown. Given
the consequences of this mexger, faith and hope simply are not
sufficient to counterbalance these concerns and meet the legal
standards imposed by S.B. 52’s amendments to PU Code Section 854.

The basic reason for the existence of the Commission is
to protect consumers from monopoly abuse. By promoting
competition, the Commission has reduced costs, expanded
alternatives and thereby limited the possibility for abuse of
customers, large and small, in telecommunications,
transportation, and, to an increasing extent, in energy. In nmy
judgment, the fundamental inconsistency of this merger with those
principles and that direction is the sole appropriate reason for
its disapproval. Undex S.B. 52, this impact compels disapproval,
and in my judgment the decision needed to go no farther.
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Contrary to the majority opinion, I find that the
applicants did meet their burden of proof to demonstrate long-
term benefits, and that those benefits would have been
substantial and easily passed through to ratepayexs by usual
Commission ratemaking procedures. However, my concern is not
whether a billion dollars over ten years is "large" or "small";
instead, it is with the deterxmination by the majority that the
applicants’ showing was insufficient to show that these benefits
would exist. For that reason I will discuass in some detail what
our decision today omitted, that is the showing made by the
applicants that net benefits ¢f the aforementioned scale are
indeed very real. In addition, I do not believe that the
majority appreciates fully the inherent uncertainty present in
all such analyses ox forecasts, and the fact that the Commission
must often make important decisions based on uncertain
predictions because that is all an applicant can possibly
provide. If this showing was insufficient, then I am uncertain
what showing could be deemed sufficiont and the decision offors
little guidance to answer this question for these or any other
mergerx applicants.

While we agree that "short term" corresponds to
something like a three-year ratemaking cycle, I am disappointed
at the decision’s treatment of a definition of “long term".
Rathex than xelying on common business sense, the majority
defines long term as “at least several years into the next
century” (Section 4C). The basis for this conclusion is somewhat
unclear. But even at that, I believe the applicants met their
burden of proof.

The applicants made a convincing showing of net
benefits that would continue specifically to the year 2000, along
with straightforward reasoning to demonstrate that those benefits
would continue into the foresecable future. No party offered any
credible showing to the contrary. It is worth recounting some
detail from the record to review what was shown.
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In theilxr proposed decision, the ALJs found specifically
that the labor cost savings overwhelmed the othex savings
attributed to the merger, and were the most reliable (page 46 of
the ALJ proposed decision). The net labor savings start out at
$59 million in 1991, and increase to $177 million annuvally by
2000 (Appendix D, page 4 of tho ALJ proposed decision). These
numbers are based primarily on a unit-by=-unit review of what
staffing levels would be needed post-merger; for the most part,
DRA’s re-creation of the applicants’ analysis yielded virtually
identical results. The only theory advanced as to why these
savings would not continue indefinitely came from DRA, which
argqued that "burxeaucratic costs" would offset other labor
savings. The ALJs found DRA’s theoxry to be unsubstantiated, as
well as inconsistent with the results of DRA’s own economic
studies (ALJ proposed decision, pages 165-66). In this regaxd,
DRA‘’s evidence about comparable large ¢orporations did not show
that diseconomies of scale would occur as Edison grew larger.
Thus, the record shows that there is no reason to expect that
these savings would not continue indefinitely.

As for long-term benefits associated with resource
planning, we need to look at the utilities’ own oxpenses, and
what they must pay independent generators (QFs) fox purchased
powexr. Here again, the evidence points to a convincing showing
by the applicants.

With regard to the utilities, the ALJs’ conclusion of
modest but positive benefits is fully consistent with the basics
of resource planning as a discipline. Without the mexgexr, Edison
and SDG&E would separately attempt to minimize generation costs
subject to the various constraints they face (such as aix
pollution restrictions). With the merger, the combined utility
would have additional options available to it as well as the
eption of doing exactly what the independent utilities would have
done anyway. Such flexibility might bring few benefits, but
surely it cannot bring additional costs. Further, the ALJs found
that there axe continuing benefits to any significant resource
deferrals for the indefinite future because each subsequent plant
is needed that much later, and would be cheaper in present value
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texms (as well as potentially improved due to intervening
technological advances).

Also, DRA and other parties argued that Edison and
SDG&E should be able to obtain the benefits of generation
resouxce cooxdination through contracts or other arrangements
without merging. If they are corxrect and the mergexr would not
have changed the coordination that would have occurred anyway,
then the mexgexr offers neithexr costs nor benefits for resource
planning, and the issue is moot.

On the QF side, the projected mexged operations would
increase the incremental energy rate (IER), an important factor
that determines what QFs are paid under Interim Standard Offer 4
(IS04) contracts signed in the middle 1980s. Accoxdingly, there
is an additional expense that amounts to about $290 millien, in
total, from 1991 te 2000. This is why the ALJs show net year-to-
year costs for resourxce planning by the later 1990s. Howeverx,
this expense is forecasted by DRA to peak at $83 million in 2001
and decline thereafter. Although it is unclear at what date net
resource plan benefits turn positive again, this effect is not
enough to overcome the:labor savings in those years that the
resource plan shows net costs.

On top of the foregoing, one must alzo bear in mind
that resource planning is among the most uncertain and .
complicated of modeling cfforts. The record offers as much
specific information as can be known about the resource-planning
future; however, the basic point that additional flexibility
cannot increase costs is true indefinitoly, a point overlooked in
today’s decision.

If one looks beyond this evidence to some distant
pexiod (20107 2020?), there appears to be no basis to draw any
specific conclusions. This does not surprise me; indeed, I would
be suspicious of the opposite situation, had a party claimed to
produce a precise 30-year forecast as a purported basis for our
decision. Beyond some point, no one’s best efforts can tell the
future. : ‘

Considering the above discussion of the evidence, it is
my judgment that a showing of net benefits was made fox yeaxs 4
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through 10, and the factors that produce these benefits will
continue indefinitely. These combine to satisfy the statutory
requirement for a finding of net long-term benefits. In oxder to
reach the contrary conclusion, the majority opinion embraces
DRA’s argument regaxding eventual diseconomies of scale despite
the proof to the contrary contained in DRA’s own economic
studies. The majority notes that SDGSE will grow and achieve
certain economies for itself eventually; however, that
possibility would produce no net costs, only the potential end,
at some ill-defined time, of a source of benefits. The majority
opinion quibbles with the applicants’ reliance on a set of
assumptions for forecasting resource plan impacts; the majority
would have prefexxed "a detailed analysis of expected events and
a consideration of unforeseen circumstances" (Section 4D.2). I
am unfamiliaxr with how one forecasts the unforeseen, or for that
mattex with any systematic gap in the complicated resource
planning presentations made by the applicants. In the end we
must always amend resource planning analyses to fit the
assumptions we find most supportable, but the scope of resource
plan presentations in this case was entirxely adequate to prove
the required point, that long-term benefits do exist.

In my opinion the majority has not identified any
substantial gap in the applicants’ demonstration of net long-term
benefits. In part, this is reflected by the failure of the
majority opinion to identify clearly what the purported
deficiencies were, or to spell out in any detail what showing
would have been required to address them. The applicants deserve
this accounting, and, despite the appropriateness of case-
specific decisions, future applicants require it to know what is
expected from them, especially consideriné that we are
implementing the amendments imposed by S.B. 52 for the first
time. I fear the posture taken by today’s decision may create an
unxeasonably high burden that is entirely too convenient for the
Commission’s staff and other parties to use against all mergers
that come befoxe us, despite their potential advantages for
ratepayexrs.
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When we are dealing with forecasts, especially those
morxe than ten years into the future, there is tremendous
uncertainty. It is inherent in the effort to forecast. I am
concerned that the majority opinion either overstates the extent
to which additional scenarios or analyses c¢ould realistically
have made the futuxe any more precise from today’s vantage, or
interprets the applicants’ burden as being obliged to eliminate
more uncertainty than anyone realistically could. In either case
the rxesult may be a "buxden of proof" that requires what no
applicant can today supply, a precise vision of the first decade
of the twenty-first century.

As the Commissioner most involved in the enactment of
S$.B. 52 which established the new standards we implemeat for the
first time today, I cannot believe that the Legislature intended
to establish an evidentiary buxden that is incapable of being
met. There is no legislative history to support that
intexpretation, nor have any Members said so. I do not want this
Commission to be perceived as having achieved the same result
implicitly through the assignment of an overwhelming
administrative burden to an applicant.

Affiliato Rolationships

The decision, would require a partial divestiture of
Mission Energy as mitigation were the merger to go forwarxd. By
requiring this I believe that the majority may have suggested
that the Commission does not believe itself fully capable of
controlling potential affiliate abuses, and must instead sever
affiliate relationships.

Based on available evidence and experience to-date, I
disagree. The Commission has the means to control affiliate
abuges, and they axe contained in the Edison holding company
decision (D.88=01-063) as well as our general statutoxy and
constitutional authority. As evidenced by the KRCC decision
(D-90-09-088) and other pending proceedings regarding similar
allegations, we can and will investigate and remedy such abuses.
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I supported substantial disallowances for Edison and
other utilities that have harmed ratepayers through affiliate
abuses, and I will continue to do s¢ when appropriate. While the
potential foxr such problems may always exist, so will our fully
adequate authority to correct them.

"R m n"

The decision today reflects my opinion that retail
competition should be more properly considered an issue related
to PU Code Section 854 (¢) rather than the more restrictive
Section 854(b)(2). The xecharacterization of this issue as
"across~-the-fence rivalry" is consistent with its genuine
charactex, which is not "competition” as the word is customarily
and properxly used. The importance of this interpretation cannot
be overstated given the consequences of such rivalry if
considered "competition" under S.B. 52’'s amendments to PU Code
Section 854. Thus, I am disappointed that the majority opinion
still falls short by failing to go beyond the instant case to
claxify that this interpretation is a matter of broad, and thus
predictable regqulatory policy given the nature of our regulated
entities as franchise monopoly utilities.

Furthermorxe, by shifting the former "retail
competition” issue to Section 854(c) the majority finds, on
balance, that the merger shifts from in the public¢ interest to
contraxy to the public interest. Based on the record, this
result gives far too much weight to what now is referred to as
case-specific rivalry.

Forx competition to exist thexe must be current or
potential customers with the ability to choose between competing
providers. Foxr retail franchise monopoly customers this is
clearly not the case, and even for those occasional commercial
customexs who might relocate to avoid high-cost utility service,
such instances are rarely justified solely on the basis of
utility bills, and thus are few in number and exert little
influence over the market behavior of others.
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Therefore, the beneficial or harmful effects of a
rivalry between monopoly utilities with respect to retail rates
cannot be called "competition®, and we should have said so once
and for all.

In addition, I believe that the attribution, explicit
ox subtle, of any substantial dollar amount in the instant case
to past benefits of rivalry is inaccurate, and, furthermore, that
no showing has been made as to how or by what mechanism this
"benefit" would "disappear" were the mexger to be approved. For
the Section 854(¢) analysis to have been reversed from a positive
finding in the ALJ proposed decision to a negative in the final
decision after the inclusion of this issue suggests that the
majority has given both the size and influence of this rivalxy
far too much weight. I agree that the loss of this xivalry is an
adverse impact, but in my view the majoriﬁy expands its influence

unreasonably given the recorxd in this case.

Thexe is no question that ten years ago SDG&E was a
high-cost utility. From about that time until the present, its
rates have gradually decreased to the point whexe they fall
slightly below Edison’s. But for what reasons?

Rather than point to the whole host of factors that
wore involved, I will note that tho Commission routinely makes
findings about why rates are set at a given level, and in that
manner identifies paxticular rate-reducing factors in each
decision. In reviewing the Findings of Fact and Conclusions of
Law of 48 significant Commission decisions that affected SDGLE’s
electric rates from 1980 to the present, my staff found exactly
four findings that were in any way related to inter-utility rate
comparisons, none of which was tied to Edison alone, and none of
which changed rates. Those decisions contain over 1000 findings
of fact! While this does not exclude comparisons as a possible
influence on rates, it would seem to eliminate them conclusively
as a primary, much less a determining factoxr upon which the
Commission should xely to balance the factors included in PU Code
Section 854(c), as it appoars to have done in today’s decision.

The loss of rivalry is a negative, but not one of the
magnitude implied by the decision’s balancing results.
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n h 5 nte

The majorxity opinion undertakes the public interest
balancing called for by PU Code Section 854(c), and finds that
the mergex is not in the public interest. As I indicated above,
the treatment of rivalry appears to tip the balance against the
public interest for the majority, and I disagree with that
analysis and result; given the genuine adverse competitive
impacts, we did not need to reach this rather unjustified
conclusion. However, the majority also cites the moxe
traditional competitive impacts on transmission access as a
substantial negative factor in the overall balance, and I agree
that those impacts arxe negative, impoxtant, and cannot be
mitigated currently.

If S.B. 52 had not been enacted, I would have
approached this application with the same standaxds of review
regarxding competition as I have used in other, unrelated
proceedings before this Commission. S.B. 52’'s amendments to PU
Code Section 854, however, had an unforeseen and substantial
inmpact on today’s deciéion, and one that needs to be undexstood
by all parties.

These amendments have sexved to limit the Commission’s
ability to consider mexrgers. If my colleagues ever desire to
have an example of why the Commission should vigorously oppose
codification of Commission practice, this is it.

Under S.B. 52, we must undertake three balances: Shoxt
and long term benofits; competition; and the overall public
interest. A merxger failing any one of these nmust be rejected.
Further, PU Code Section 854(e) contains unprecedented and
somewhat ambiquous language regarding the "burden of proof"
applicants must surmount with regard to these tests.
Additionally, PU Code Section 854 (d) suggests a rxole for
intexvenor participation, such as by our own Division of
Ratepayexr Advocates, that is unclear given subsection (e).

I know that S.B. 52’s author intended only to codify a
public interest view at least somewhat akin to that which the
Commission generally employs under our broad authority to review
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mergers and acquisitions. However, in practice this legislation
has proven far more problematic than any of us anticipated at the
time the bill was signed into law, and it requires revision in at
least two areas. f

First, I believe that the standard for reviewing
mexgers and acquisitions should be the overall public intexest
rather than the publiclinterest a8 segmented into a numbexr of
independent pieces. In addition to the principles of consistency
and predictability, I know of no more important test of propexr
regulation than achieving a balance between often conflicting
facts, interxests, and circumstances, particularly in the
increasingly competitive environment that all our utility
industries face. S.B. 52's provisions regarding competition and
ratepayer interests must be amended to allow for an gverall
balancing. This is not to suggest that had this standard been
pursued in this case that a different result would necessarily
have occuxred. But some of my colleagues and I were greatly
troubled by the inflexibility of the statute despite Attorney
General Dan Lungren’s ﬁore reasonable interpretation of $.B. 52’s
application. Such stafutory constraints have little place in
these competitive times; neither ratepayers nor shareholders are
benefited by then.

Second, the language in subsection (e) regarxding
"burden of proof" is troubling as well as vague. For example,
does it suggest that mitigation suggested by DRA oxr othexr
intexvenors cannot be considered, and that the Commission is
limited to the proof and evidence submitted by the applicants?
This ambiguity should be addressed by amendment.

In short, our experience in this case demonstrates the
need for S.B. 52's amendments to be revised to assure that they
will never mandate disapproval of a merger that is in the overall
public interest, and to ¢larxify that the Commission may examine
the record as a whole to determine whether the public interest is
advanced. ‘
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Conclusion

Many have expressed disappointment that this case has
taken so long to conclude. I share in this frustration: No one
wanted an eaxlier decision than I. It must be observed, howeverx,
that in many ways this c¢ase deserved the time and attention it
has received given its potential impact. It has been my
experience that those who would be fast to cxiticize our process
often do SO as a means to get attention or shift blame.

Many will read entirely too much into this decision and
the philosophies that may underlie it. I would again urge
caution. Personal philesophy indeed played an important part for
all of us, as it should, but the complexity of the issues in this
case goes far beyond the convenience and simplicity implied by
broad generalizations. While I am not in agreement with all that
is said and concluded in this decision, I believe that the denial
of this application is consistent with the evidence and
applicable statutes.

This proceeding tested the mettle of all those who wexe
inveolved or affected. When this case began, as Commission
President I pledged to the parties and the public that we would
pursue this application openly, deliberxately, and fairly, and
that the final decision would reflect our commitment to the best
interests of the rxatepayers, shareholders, and California,
including its worldwide competitive strength. With today’s
decision, regardless of its flaws, I believe we have met this
challenge and commitment.

Commissioner

May 8, 1991
San Francisco, California
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Concurring Opinion of Commissionex John B. Ohanian

America has long been known as the land of opportunity.
California, with its moniker "The Golden State," has come to
synbolize the opportunity available in America. Millions of
people have come to America and this State because of the
opportunity for a better life -- and I was among them. In these
txoubled times, opportunitios are more limited, and the cost of
losing them high.

Today’s decision represents a lost opportunity. Denied to
California’s ratepayers is the opportunity to have their rates
reduced by a cumulative one-billion dollars through the end of
the decade. Lost axe significant environmental benefits, most
notably xeduced emissions of air pollutants. Left unrealized is
the opportunity to recast bulk power and transmission markets for
the benefit of producers and consumers alike. So, too, will many
other opportunities be lost because of our action today.

Foremost among the opportunities lost is a savings to ratepayers
of over one-billion dollars thxough the year 2000. The one-
billion dollars in merger-related savings would have flowed back
into Califorxrnia’s economy to create new jobs, investments, and
additional tax revenues for financially-strapped State and local
governments. Lower utility bills would have enhanced
California‘s competitive position in global markets well into the
next century.

Foregone is the opportunity to realize significant environmental
benefits. The San Diego air basin would have seen a permanent
nerger-related decrease in emissions of NOx and SOx. For the
Southeast Desexrt Aix Basin, the mitigation plan ¢ontained in
the EIR would have reduced NOx emissions relative to a no-merxger




scenario by 5,438 tons through the year 2000, SOx by 16 tons, and
PM10 and its precursors by 5,612 tons. For the South Coast Air
Basin, NOx emissions would have been reduced by 8,391 tons, and
PM10 and its precursors by 8,132 tons. For tho South Central
Coast Air Basin, NOx would have fallen by 4,995 tons, PM10 and
its precursors by 4,303 tons. In total, through 2007, compared
with a no-merger scenario, approval of the merger would have
reduced NOx emissions by 48,051 tons, SOx emissions by 9,030
tons, and PM10 and its precursors by 62,727 tons. All other
environmental impacts were eliminated entirely or reduced to less

than significant.

Perhaps the greatest opportunity lost is widespread access to the
nexrged utility’s transmission network by third-party buyers and
sellers of electrical power. We could have replaced the two
insular and provincial "sexrvice territories" of Edison and SDG&E
with one largex, open, and free-wheeling market for electrical
powex. On a grandexr scale, we could have forged the separate
powex markets of the Southwest, California, and the Pacific
Noxthwest into one large, integrated market for bulk power. With
the larger market, a greater numbexr of buyers and sellers could
have competed among themselves. The resulting efficiencies and
savings clearly would have been enormous. Potential benefits to
California‘’s businesses and ratepayers are incalculable.
California’s competitive position in global markets would have
been greatly enhanced. But with denial of the mexger,
realization of such benefits will have to wait another day.

Finally, there are a host of other benefits that could have been
xealized had we approved the mergex. For instance, Edison‘’s
progressive and far reaching policies on affirmative action would
have extended into San Diego had we approved the merger. Lost,
too, is Edison’s commitment to expand its philanthropic activity.
Numerous strategic benefits including operating flexibility,
geographic divexsity of resources, reduced bypass risk, etc.,
will remain unrealized due our actions of today.
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Let there be no doubt that I concuxr in today’s decision. X agree
that the merger creates substantial adverse impacts in the
transmission and bulk power markets. I recognize that net
benefits were not assured beyond the year 2000. Nox was there a
clear regulatorxy mechanism identified to guarantee the flow
through of forecasted long-term benefits from the merger.

Lastly, I c¢oncur that the public interest would have been
substantially harmed by the loss of rivalry between Edison and
SDG&E.

But I must confess my disappointment in the loss of the many
opportunities inherent in the mexger between SCEcorp and San
Diego Gas and Electric. My career in public serxvice has been
dedicated to finding solutions to problems. Accordingly, my
preference would have been to craft solutions to the merger’s
flaws in ordexr to achieve it’s many benefits. Solutions based on
expanding and strengthening the forces of competition to offset
the mexger-related adverse impacts on markets. Solutions that
not only fully mitigated anticompetitive impacts, but created

significant and beneficial opportunities for the ratepayers and
Califoxrnia as a whole.

In the case of transmission and bulk power markets, a pro-
competitive solution to mitigate mergex-related anticompetitive
impacts would have been to open up the merged entity’s
transmission network; and create a larger bulk power and
transmission maxket buy tying together the separate Southwest,
California, and Northwest markets into a single, unified market.
The first step would have enabled existing buyers and sellers of
bulk power within the merged entity’s service territory to better
compete with the merged entity. The latter step would expand the
geographical boundaries of the market, allowing a greater number
of buyers and sellers to compete with one another. The larger
market with moxe participants would have correspondingly
diminished the mexged entity’s market power. Fuxther, by
bringing to the market a greater array of buyers and sellexrs of
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wholesale transmission and bulk power, we could have created a
more efficient market with lower costs.

The parties to this proceeding provided us with much of the raw
material we needed to realize this opportunity. For example, the
applicants pledged to provide transmission facilities in their
service territory of sufficient capacity to meet the transmission
needs of othexr utilities (both within and outside its service
territory) and QFs seeking to sell power to outside utilities.
The applicants also committed to provide 250 megawatts (MW) of
transmission service to the Southwest and 150 MW to the the
Pacific Northwest. I believe that with additional effort, the
Commission could have used the parties’ proposals to craft a
transmission access plan that would not only have mitigated
adverse impacts on competition, but created an entirely new
environment for transmission access that would have fundamentally
recast and expanded the competitive landscape for bulk power and
transmission markets.

A visionary transmission access plan would also have provided a
market-based solution to the problem of lost rivalry between
Edison and SDG&E. Such a plan would have replaced the lost
rivalry with new and strxengthened rivalry from municipal
utilities. As today’s decision recognizes, the threat of
potential municipalization is an imporxtant spur to utilities such
as SDG&E and Edison to operate efficiently and reduce costs.
Greater access to buyers and sellers of bulk power besides Edison
would not only have strengthened the Resale Cities relative the
mexged entity, but would have strengthened the threat of
municipalization if the merged entity’s rates were to get out of
line.

I must express my rxeluctant concurrence in regards to the finding
that the applicants did not meet their burden of demonstrating
net long-texm benefits (i.e., benefits beyond the yeaxr 2000).
This is in starxk contrast to the finding by the ALJs in the
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proposed decision that there are indeed net benefits aftex the
year 2000. Anyway, I f£ind the whole task of proving anything
beyond the year 2000 to be problematic. As the proposed decision
pointed out, forecasts for three-year general ratecases have
often proved well off the mark. I note that in ECACs, where we
forecast for one year the costs to produce or buy power, our
exystal balls have often proved to be cloudy or even cracked.

And I remind my fellow Commissioners of the havoc that was
wrought to our forecasts by recent events in the Middle East.

The proposed decision accepted the fact that forecasts grow
increasingly speculative with the progression of time, and
accordingly, gave greater weight to near-term forecasts (i.e.,
pre=2000) of mergexr-related costs and benefits than it did to
forecasts of more distant periods. To ¢onclude that the
applicants did not meet their burden of showing net benefits over
some undefined, long-term horxizon may be setting a standard
subject to considerable discretion and impossibly high to meet.

I must also express my reluctant concurrence of ouxr rejection of
the merger based upon it not meeting the statutory test of
providing an adequate regulatory mechanism to flow through to
ratepayers both shoxt and long-texm benefits. The proposed
decision found no such inadequacy. Now, we decide that no
mechanism was presented by the parties which could guarantee the
flow through of benefits. I agree, but I’'m not c¢onvinced that
there ever could be such an assurance. How 'does one guarantee
that labox savings from positions eliminated in yeaxr one of the
mexger axe explicitly flowed through to rates in year 202

Switching gears, I want to express strong concurrence with the
finding in today’s decision that rivalry between Edison and SDG&E
is most appropriately considered under PU Code Section 854(¢),
not 854(b)(2) as in the proposed decision. The lack of a common
geographic market at xetail precludes the sort of head-to-head
competition that was the focus of the conventional antitrust
analysis we performed in ¢arrxying out our duties undexr PU Code
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Section 854(b)(2). On the other hand, the loss of rivalry
between Edison and SDGS&E certainly affects the public interests
and is properly 2nalyzed as an aspect of the public intexest
determination required under 854(¢).

I want to conclude by emphasizing that we are not denying the
proposed mergex because of general hostility to such
trxansactions. Rathex, our hands were tied by the inadequate
mitigation proposals put forth by the parties (particularly the
applicants, considering their burden of proof). The lack of
details on the recoxd simply precluded us from crafting a
visionary transmission access plan. Tightening the knot around
our hands was the vague and restrictive language of PU Code
Section 834. The law forced us to deny the merger because
long~term net benefits that would accrue in the next century
could not be assured. The law forced us to reject the mexger
because there is no ratemaking mechanism in existence that could
guarantee the flow-through of merger-related benefits well into

the next century. In short, the law prevented the Commission
from taking advantage of a golden opportunity to achieve benefits

for all of California.

=

John B. Oharnfan, Commt/g nexr

May 8, 1991
San Francisco, California
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Daniel Wm, Fessler. Commissioner, Concurring:

I join both the result and rationale articulated in the Commission’s decision. Too much

has been said today for me to feel it appropriate to add but the briefest of thoughts. I join the
sentiments expressed by COMMISSIONER SHUMWAY respecting the challenge presented by the
1989 amendments to a statute obviously intended to control our direction but lacking in a
definition of critical terms. I also concur that the interpretation suggested by Attorney General
Lungren affords the Commission needed flexibility to pursue the public advantage when faced

with proposed mergers, consolidations or control acquisitions invelving large utilities in our state.

I am not without sympathy for the views set forth by COMMISSIONER OHANIAN respecting
the opportunities presented by the proposed merger. However, it is my belief that many of the
advantages which he identifies may be attained through the enlightened cooperation of what we
now have determined are to remain independent utlities. The challenge for the future is to
identify and pursue advantages which might have been attained as a result of the merger in
circumstances which do not exact the anti-competitive ¢onsequences which we have clearly
identified.

It is difficult to respond to COMMISSIONER WILK'S statement of individual views and
abide with the pledge to be brief. I will limit myself to the § 854(b)(1) issue of long-term
benefits and the burden of proof.

I respectfully disagree that the Commission is to be faulted for declining to set in concrete
a definition of a term made pivotal by the provisions of the statute. Of necessity, the flexibility
which we all seek suggests that this concept must be determined with respect to the nature and

dynamics of the constituent entities, a factor which will vary with each proposed combination.
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In this case. the application would have created for what may well be the balance of time the
largest investor owned utlity in the world. Given the enormity and permanence of this organic
change, the "¢common business sense” to which my colleague appeals urges caution. One need
not go beyond common sense to realize that the ingredients in an omelet are difficult to
repackage in their original containers. Before approving such an irretrievable step we should be
convinced of "long-term" benefits which exceed a decade.

There is no doubt that § 854 places the burden of establishing the long-term benefits upon
the applicants. On this record I join the majority in concluding that the applicants’ showing failed
to withdraw the issue of long-term benefits from the realm of speculation and to establish that,

more likely than not, such benefits exist.

w ”&”‘“ﬂ L 419%%.

DANIEL WM. FESSLER, COMMISSIONER

May 8, 1991
San Francisco, California
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NORMAN D. SHUMWAY, Commissioner, Concurxring:

Today I join in both the result and the rationale of the
majority opinion denying the merger of San Diego Gas and
Electric (SDG&E) with Southern California Edison (SCE). This
decision is founded upon the Commission’s interpretation and
application of a new statute governing large utility mergers.

In the forging ¢f this Orxrdex, the Commission was
confronted with two major challenges. The first dealt with an
assessment of the evidence contained in the record, as to
whethexr it did satisfy statutory objectives which were clearly
enunciated in Public Utilities Code Section 854. The second
c¢hallenge, however, was more difficult. The Commission was
obligated to give meaning to provisions of the statute which
were indeed unclear, and then evaluate the evidence in light of
such interpretations.

In adopting the 1989 amendments to Public Utilities Code
Section 854, the Legislature probably intended to provide the
Commission with standardized critexia to apply in cases of laxge
utility mexrgers. To be sure, the statute thus provided useful
guidelines. But in doing so, it denied the Commission much of
the flexibility it had previously utilized in such applications.
This inflexible approach, together with the ambiguous provisions
of the statute, lead me to hope that this Commission will
recommend, and the Legislature will seek to accomplish, suitable
reform to Section 854.

One immediate area of concern to this Commission is the
design of the statute under Section 854(b)(1l) and (2) which
requires the applicant to prove both net benefits and the
avoidance of adverse effects upon competition. This two-fold
requirement could require the Commission to deny a merger which
delivers large net benefits, but which cannot completely avoid
adverse effects upon competition, however small. The
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requirement that both tests must be passed denies to the
Commission the ability to accoxrd different weights to the
accumulated evidence in each area, and to balance the two
against each other.

In addition, Section 854(b)(2) c¢reates as the standard
for approval of a mexgex the requirement to avoid adverse
effects upon competition. If the Commission adopts mitigation
measures, these measures cannot simply allay adverse effects but
nust avoid them altogether. This standard is strict, and seems
to ¢onflict with the meaning of the word "mitigate". According
to Webster’s Dictionary, "mitigate" means "to make or become
mildex, less severe, less rigorous, or less painful; to
moderate.” The statute rejects the notion that the anti-
competitive effects of a merger could be softened or moderated,
in favor of the more rigorous standaxrd of total avoidance. A
literal application of this provision could defeat virtually
every proposed merger to be considered under the statute.

The avoidance regquirement restricts the Commission’s
latitude to determine what best serves the public interest. If
avoidance cannot be achieved, the Commission cannot approve a
merger even when mitigation measures are available which, in the
Commission’s judgment, would soften adverse impacts to an
acceptable level.

In deciding this case, the Commission faced uncertainty
over the correct implementation of Section 854(d). The
subsection suffers from a lack of precision in its meaning. The
Legislature intended to place the burden of proof for a mergex,
through a preponderance of the evidence, upon the applicants and
50 provided in Section 854(e). Yet in Section 854(d), the
statute allows the Commission to "consider reasonable options to
the proposal xecommended by other parties”. This language
raises the question of whether the Commission could approve a
mexger proposal put forth by an intervening party, even if the
case-in~chief presented by the applicants did not meet the
burden of proof required in Subsection 854(e).
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Another area of interpretation of this statute which
will remain to be tested in future mergexr cases is the selection
of a proper standard to meéasure the "adverse" effects on
competition. In the course of this case, two different
attorneys general rendered their opinions on the term "adverse”.
Attorney General Van de Kamp adopted a strict intexpretation
that any adverse effect upon competition which could not be
avoided, even in a market where commerce was limited, would
require a denial of the merger (a "pex se" test).

Attorney Genoeral Lungren disagreed, prefexrring that
adverse impacts on any given market should be examined in the
context of all the positive and negative effects of the merger
on all affected markets. Only after such a broad examination
resulted in a finding of net adverse effects would the
Commission then seek to avoid (by mitigation) the negative
effects. Under the Lungren approach, the statute would require
a denial only if such net negative effects could not be avoided.

In the case before us, the Commission was not obligated
to choose which interpretation should contxol the outcome. The
application failed under both interpretations. However, the
fact that two able attorneys general and their competent and
highly trained staffs should differ on this issue is disturbing.
The difference between the application of a narrow or broad
standard could detexrmine the outcome of future applications to
merge with billions of dollaxs at stake for both ratepayers and
shareholdexs. Public policy considerations demand that merging
parties who plan to apply for approval from this Commission must
know to which standard they will be held. In the interest of
creating a consistent climate for businesses in California, the
interpretation of any new statute should not be subject to such
wide variations fxom one attorney general to the next.

Although the two opinions regarding "adverse" effects on
competition do not alter the decision in this case, it is
appropriate to provide guidance for future mexger applicants as
to which standaxd is preferred by this Commission. The Lungren
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approach supplies the Commission with more latitude to review
the total competitive picture and to weigh the positive and
negative aspects of a merger application against one another.
This apprxoach better preserves the Commission’s ability to
tailor a final judgment suitable to each case. If a more narrow
test were to be applied, the Commission would be forced to
reject mexgers which do not comply with the specific language of
the statute even when the Commission may feel the merxgexr to be
procompetitive on balance.

In the final analysis, the application of Section 854
leads to a general observation. Certainly it is entirely
appropriate and useful for the Legislature to exercise its
mandate by enacting laws to set foxth policy criteria which the
Commission must considexr. However, the Legislature should also
recognize the advantage of granting the CPUC adequate discretion
in applying the criteria from case to case and year to year,
without requiring periodic changes to the statutes as individual
cirxcumstances develop. In this era of changing
telecommunication and enexgy markets, it is in everyone’s best
interest to foster a thoughtful, deliberative, and independent
CPUC which should and will be guided by consistent principles,
but which is able to react to new circumstances with a maximum
of flexibility.

@mmmb SN

Norman D. Sh unway, Commlsii9ner

May 8, 1991
San Francisco, California




