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" '''''', .:. '-,/,' ... ~. 
.,' r" Alexander, Millner &C. McGee,. by Barbata'~' 

Mopty, Attorney at taw, for NCN 
communications, Inc., . applicant. . ... , 

\ .. 

Marlyn' Ano," for Ains ly'" Ano .& Associates and.· .... 
. h.erself,. protestants. . .., 

Armour, Goodin, Schlotz & MacBride, by 
Thomas MacBride r Attorney at Law, .. for. 
california Association of tong Distance 
Telephone Companies; and Thomas J. Long, 
Attorney at· Law',. for 'toward.·· Utili ty Rate' 
Normaliz~tion; interested parties. 

Eleanor Xung Sz~, for the Commission 
Advisory and Compliance Division. 

Judith Lamson, Attorney at Law, for the 
Division of Ratepayer Advocates. 

Of I N IQif., " 
. ." ", r~ .• 

statement of facts , ,,' -.' >::.: .,,' ~., ~.' 

'._ ,l< 

", .' ..... 

• :,_J .. 

uacrJsgrounsi" ot:HCNCommunieations,' ,Inc. ..... .,1:.:":'''' 

The pred.eCessor· eorpo'ratiorls to' NC~ communic';'tions,' Inc:.· . 
(NCN) have been in business since late' 198Z;until. 1987,. ':, ,>:':,., '. 
principally as a reg.ional company' selling. discounted: ·l.ong~ dis:tan6e ':: " .'. 
telephone service' and acquiring and' ~ervicing·· customers -in" the": ':',;, :,: -~'.': 
Phoenix, Arizona area. The current· ownership began'in:;',i93S as ATS~ .::: 

. '. .. ' ," ,... .. 
Corrununications., . do-ing ~usine.ss as Na.tional communications Ne:e,· .... ork,.. 
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.. , ... ' 
, ", "< ,'. " ..... r';~ . '"" ~, " .,~ 

Inc. (Nationa~).l In 1987 a decision was made to' operate on a 
national basis using a lXlul:ti-level' mark~ting:netwo'rk·'to 'acqUi:;t:'e· i 

long distance eustomers;'··with the target marketbeinq' 'the· ,:',;,,'.' 
. , ., 

residential: customer "and',' the' small bus inessowner in' :equal : access : ; / 
areas, whos~ mOnthl,; lon~ distance bill is ~pproximatelY' $-5-00;~r '", .. , ;:: 
less. ""' ... ,.: 

As NCN d.eseribes it, theH10n9d.is~,anee, .. industry.~s,~,on~"',<?:i,:.', 
giants and m.idgets, with few medium-sized competitors. AT&T, MCI, 
'Os Sprint, and I'I'T control '90% of the market;. ,Most of the others 
operate on a regional basis by 6~ership,or ':aecess'through a costly 
switch mechanism by which they direct tneir custome:t:~1 ,calls to the 
various telephone lines linking any part: of the cOUntry. NCN, a 
"switchless reseller," without such. major'investment'in equipment, 
would operate through a "relationsh.ip"·· wi thone' or' more of the 
maj or nationwide : long distance carriers" thus', instantly obtaini:lg 
access to a nationwide market. 2 Th.e major carrier services the 

1 ATS COml:l.unications more recently dO,es,.,business as an affiliate 
of NCN, with National reportedly havin9"gone inactive on or about 
October 1, 1989. 

2 Relations between National and MCl commenced in Mar6h·cf~19:S.S.~ 
according to NCN, and a certain n'UlXlber'cf National'customers:t,were,,· 
placed on the MCl network, although about ten times aS,many were 
submi tted but never successfully placed on the MCI network .. ' 
Accordingly, National sought a relationship witn'A~&~ and in '. 
October of 1989 signed an aqreement to become a Software Defined 
Net"'...rork customer of AT&~. ~he promise of unlimited, 'swift custome'r 
hookups and no line charges didn't materialize, and A'I'&'I' could·· 
place only up to 400 customers, a month with a monthly line charge ... 
NCN got its advance payments and deposits of approximately $450,000 
returned and in February 1990 terminated the relationship"land' 
reestablished a relationship with MCl, successfully achieving some 
hookups. In June of 1990 MCI filed a revised tariff which 
allegedly discriminated against switchless resellers, and following 
a dispute presently in litigation, MCI ceased serving NCN customers 
for NCN's account September 14, 1990. Meanwhile in July 1990 NCN 
contracted with Allnet and Allnet has been expeditiously connecting 
NCN's customers. 
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calls. of. NCN',s customers, th~n 'bills NCN QirectiY'~~:'pr~viainq';;' • 
tremendous discounts:cecause of the lower' ov:~rh.ead 'costs iilvo 1 ved ~,,:; ." 
NCN thenbilis its ,customers at its oWn'~r~te~~' as"weii as·:providin(r:.~ 
customer service, operating otf the' 6afri~r ~iscou:r'lt .. '-. " , 

The common Q.enominator of the' NCN multi~level':marketing .... 
program is the Independent Distriklutor,' a~ independent contractor 
whose function, is' not only t~" ac~ire personal c~stomers, lbut 'also ;7' 

, " • ' ,'-., '" <'" :.' "',r \_ .,~., ~" " . ,. " .. 

to recruit other Independent oistrib1:"tors~ NCN'wants"not"'onlyto: 
acquire creditworthy customers' who will" use long distanee'; but' also' 
to sell its Data Processing Service and Training Packages '(DPS": 
Training) • 3 Each Independent Dis:tribut~:t:' is p~id ':a commission' on' 
the net collected long distance usage of' his, personally recrui t'ed 
customers, as well as a commission on sales'of DPS-Training' 
Packaqes. Th.l:ougb. both recruitxnent s':"~cess and pa~kage' sales~ 
advaneement may be made to higher ievels" such: as Al:ea Director and. 
Regional Direetor. custom~rs' are 'not' reqU'ired to become:'" .:,". 

I.ndepe.ndent. Distributors, but' if they ao",' in order to q~in" '~ccess 
to training, sessions and qualifY' fo'rf~rtiler advancement they must' , 
first purchase a $230 DPS-'I'ralning Package. Similarly," 'the 'cost of 
the Area Director Material/Training Package is $:350. An,f~there' are 

<' ,,' , 

available at a price, a substantial variety of forms,' brochures, ' 
manuals, visual sales aid.s, vid.eos, and tapes. FranchIses, 
consisting ot one or two states, may also be purchased'. 

'I'here are no setup fees al th0uqb: nO'ma'lly therei's a 
small charge to the customers leviedtrom the local' se'rvice 
provider for the changeover to NCN .·The Independent 'Ois'tri:outo'r 
""ho accruires a new customer earns 4% o'f that customerrs monthly 

:3 The data processing serviee proviaes a, distri.butor .. ,an , ~'" ," .. 
aceounting· function, automatically issuing weekly:,and(or . monthly, " " 
earned commission checKs, while .'the training: package :,provi'd'es : .. " .' 
training materials and access to classro·om. training: . conducted :by, a:'" 
Certified Area Director. . . ". '. ." 
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. """ 

long distance bill.when.paid, and upline distributors and sales 
managers ,ea~' th~ remaining' 7% ~. ' In "so~e; :c~~es, ':b~:~~'~:s~ of' :~'ossi~i~ " 
non~qualitying ,tacto~s attri~~table' 't~ ~': distri~~to~ ~':"'i~ss '~'than:ii%" " ~ 
',vould 'be paid out to the distril:nltors. In ~uch'instanc7~ ":'NCN " .. 
retains any" remaining percentage. ' '" 

• ::: "'IL>o' .' ...... 

By 1988 capital apparently'was neec:ledto finance '" 
expansion 0 f Na tion~l ' s mUShroominqtei~eoriun~ic:atio;n' res~i 1 i.nq 
business,. Accordinqly, in March of 1988 16y a pri ;atepl~eem~nt· 

• •• ,\, c" '"' _ "', .... ;., '.',,' 

memorandum, stressing the lliqh risk, non-liquic:l, ~p.Qculativc nature 
, . . .• .' ," '". d.,.,~" ,.... ' , .... , " "'" ,. '.1'.' , , 

of its offering, National offered a 100,0~0 .:.. 500,000 total share 
.. ",. ,,"," " " . : "'" ,..,. 

common stock offering with the offer'to~e open no later than 
October :3l, 1988. The ~tfering mate~ial ~evealed,'that"three' , 
officer-director me~ers of t.~e Gun 'family owned 99.99% of' 
National's 1,501,000 shares outstanding ~et6re the offering.' The 

". '. '" '" .,r· 

offerinq w~s made as an Arizona corporation. The stock' was no' par " , 
. .' ". .... 

value: sold for $l per share: minimu:m investment 7,000 shares. 
. .. ,. ~ ~ "-

In July of 1989 National in a confidential 'offering 
memorandum ottered 800,000 common shares, aq~in stressing'" th-e 'h,:iqh ' 
risk, non-liquid speculative nature of' its offering,:' and: 'st;~t'inq ,,' 
that the, securities had not been placed with' the sec~rities:::'and 
Exchange Commission or approved. by the secur:L ties 'r~gul,~:to'ry' 

... <~, 

authority of any state. 'I'he offering material revealed tha;t then, 
before the offering, the 3 officer-di~eetor Gurr fam.i:ly" nielnJ:,ers 
owned. 58% of the 3,692,623'cornmon shares ~utst~~ding', 'whii'~:~r,.oth,~r 

,. .... IT 

4 officers or ciirectors owned another 19. 9%. 'I'he offering' would 
~ ~ ... '" 'n c'~ HJ 

serve to dilute the Gurr interest to 53.8%, it was stated.' Thi's 
offering was made as a N~vada co~or~ti~n. 4 The 's'tock w~s::par' ' . ';"., 

4 According to statements made in: ,the' e,ffering memorandum:, " 
National -had :been acqu'ired;by 'Magneti'c-/ 'Ine~ " :a" 'Nevada::':eo,rpor'at~:i:on:; '::', 
which in turn had l:>een renamed, "NationalCommunicat1ons-'Netwo,rk ,:, ,,',> ,', 
Inc. ," same name as ' its predecessor. .. ',,'," " " ",., , : :' 
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. : ;: . .... \ \ . ~ ... "" , : ' 

,', '.! ., 
< ... ', 

20,000 shares. ' .. ' ..... , '.' 

Several months later franchising was determined :up~n .. as.: .. ", 

another meth.od. to raise capital. AssQrtedly" r~th<a,:t; ~an,w~it t:he 
tilne it would take to auclit National, it was decided~ to·for.m~a new . . . '." .. " ,'., "" 

corporation, perform an audit of the new entity,. and: .. then..., ... ,<) •.•. :.::.' ••.••• :. •• 

franchise. The new entity ,the NCN ,o.t.the .prGsent~p1?l.icc;-;.ion, was 

incorporated on .. Septe~er 21, ,,1989 back in.Arizona,qualified in 
." • •• f" _ • 

some states,. and. assertecl1y on or a]:)Qut October 1,. 1989.purchased 
all of the assets of National, and.either issued or statcd..it wo~ci 
issue NCN stock to National shareholders in. thesa:m~ pro~0rt:.ion as. 
National Stock was held. , '" ,: '.' , 

Mell.nwhile, as early AS. 1~a9,.and wol1.b.!or.c,it ::ouqh.t 
authority from this cOXIllnission to operate as.· a rese~ler. ,.0,:; ::; , 
telecommunication services in California, NCN began .its ,ag'qressive, .... 

• .. ,. .,'- ',,, ....... 0...,," ' 

recruiting and. sign up of customers .anda . distributor, netw.ork e within California, and in a. nUlUber .of instances.proyided.long 
distance services. 
HCN'S calitorn1~Commis.ion 
Application- A.99=Q4-0SQ 

On ,April 27,. 1990, NCN filed Application ", CA •. ) .. 90,:",0.4-05,0 
• r • '. '. ., ,".~. • .. ' •• , 

with thi.: Commission under PUblic Utilities ,(PO'). Code,§. '.1001 fo:z::a 
certificate of public.: convenience and.necessitY·,to, .. operate,~s a 
rese11er of telephone services,o·ffered. .by conununication, common 

c~rriers providing telecommunication service in Ca1.ifo.rnia •.. 'tb.e 
application set forth that NCN proposedtos.tart':,opeJ:'ations.by. 
providing 24-hour interIA'XA lone; d.istanceservicebetween 
origination points in California which were equal access and 
serviced. Qy MCI Telecommunications Corporation. 
ThehinslY-Ano ~ot~ to A.9Q-Q4-QSQ 

On June 1, 1990, Marlyn Ano and Ainsly Ano & Associates 
filed. a protest to NCN's applicatio~.'Ano, id~ntiticd. il<p'art' as. 
an NCN Area Distril:lutQr, madenwnerous' allee;at:i:ons"pertai'ni'rie; to' 

'. . . ,'" 't'''' 
,!, &. 
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NCN'S t'inanc"ial representations' to the Commission~'·its'mode',:·o·f: 
operation, inducements to the pu.blie, problems with long-d.istance 
carriers; stock sales', and mIsrepresentations.· ,However,: ,'on 
June 28, 1990:, before any hearing was set,the protest was: 

withdrawn by Ano. S " . " 

EX Parte certitica'tiOD' 

• ~ '/ ,I .:: 

h _ I'. ~ • 

In the absence of further ·protest~· the applicat'ion" . " 
processing continued eX' parte and .Jjy Decision' (D.) 90-07'-02'6 ; issued:· 
July 5, 19"90' NCN' wasqranted"a'~certifieate of pUblic convenience 
and necessity and authorized 'to offer and provide resel'ler services 
restricted to-an interLA'l'Abasis with 'servicetobeqi"nafter' ,.' 
submission and approval of its tariff schedules. On July··2J" '199'0:" 

NOT's Vice President and General Counsel Jeffrey G. W=tlliams filed 
NCN's acceptance of the certificate. 
the Ainsly=ADo ~t~iQn fOh ~eoriDg 

On Auqust S, 1990, Ano and Ainsly Ano « Associates' "filecF:, ., 
a petition with . the Commission seeking a rehearing of· O~9'O-07-026~ .' 

In thQ petition Ano alleged. that the Commis5 ion h.ad. erre~f" i'n 
relying upon her June 28, 1990 withdrawal of her"initia.r'protest·,~ 
whieh she arques should reasonably have alert~d··the: CornlId:s~io~ to 
investigate turther the aotivities of NCN . and the truth or . 
falseness of NCN's representations in its application. ';She 
asserted that the withdrawal was made·.in response to' lawsuit', 
threats against her which. led to a settlement 'agreement· induoed,by . , 

"""'.,', 

a monetary offer unilaterally abrogated by NCN after'the"protest 
was. withdrawn. She repeats assertions tb.at- NCN' s financial" 
statements in its applieation'are at variance- with. financial ' .. 

... 
~'" -"; .' , 

5 The California Assooiation of tong'Oistance'I'elephone' 
companies on'May 2'2',l9~O had also filed a'protest 1imited;;'to a 
possibility that the .. Commission might. ,determine "that,,·no ,:cet:tificate .. 
of public convenience and necessity would be required. Otherwise 
it had no objection. 
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infonna-cion' s~mitted to 'prosp'ec-c'ive stock'purchaser:s~~ She ":a'lleges~::::'( 
th.~'t!NCN is earrj'ing on a "supermarket' o'fNCN produCt'.::; "ano. ':ma:kes . \~:" 
more money from sales 'of promoti'onal'materials' than . from 'lorig' 
distance service'; which raises question's Q'lf a' poss'iJ6'le ' "pyr~m:i:d c· or ., r 

scam" enterprise preying on innocent' /'Cal';i:fornia residerits~: She' 
asserts NCN misrepresents its longdistanee carrier' as well:a:s··its ';.' 

.," , ''r,' 

actual legal identity.' 
Q,90-10-048 Qrders Beheax:ing'·······, , ... - ,.:::;~ ~:<;,":" .. ".,: 

Upon review' ot :the' Peti tion-:"torRehearinq; "the'Commission 
concluded that the NCN conduct complained of may have al=earinq '. on: ' 
wh.ether or not the p~lic interest' is: served by the: issuance' O':t· a " 
ce:::titicate to NCN, and a'150 'whether NCN has misrepresent'ed.its' 
financial status. Accordingly ,by' 0', 90:"'10';'043 issued October' 1:2-> 

1990 the conunission qranted reheari;nq~ 'ordering:' appl±cant' 'and'all . 
interested parties to attend a prehearinqcon!erence' (PHC)·t'o ::be ' 
scheduled. .,' 

'the m.atter was assiqned to'Ad:ministrative' Law'::rudqe~" (AlJ) 

John B. Weiss. On Novemeer 22, 1990 NCN's General C6W'isel:"wi'1l-iams 
teleph.oned the AI.:J reqard.inq scheduling; seeking-' delay. He::wa's' '. ' 
infonned that the PHC would be seheduled late . in NovemJ::)er. ""Formal 
notice of the pac set for November :30~, 1990 -was mailed to' al.l ,~-, . 
parties on November 9, 1990. "'.( ""'" 

On November 23, 1990 Attorney Ba'rbar~ S • Mo'nty o':("the San 

Francisco law firm of 'Ale:<ander, Miilner, & MCGee;" telephonedA~the ", ... 
AI.J to request a continuance, sta ting~her firm had' been ret"a£ned 
only "yesterd.ay" by NCN. Pointing out 'that· NCN had: had ~:~plet£me .. 
to retain local counsel, that there were' still seven ;'days"'b'efore-' " ." 
the PHC, and notinq the·coItlIll.ission's eoncern over the al'leqat'ions; 
the ALJ denied. the request. . . -:,,' .. :;;.;;;; .. ;,', 

The N9V~ 3Q, 129Q PHC 
On Nove~er ~O, 1990, the scneQu1ecl PHC took pl~ee in S~n 

Francisco with appearances by NCN, Mo, the California Association 
.,,, ........ '- '.~" .. " ,., .~' '. ~"" ...... ~ - -

of Long Distance . Telephone" Compan±es ,': and Toward. Utili ty,'Rate 
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NQr:mali:ation~ The Oivisionof . .Ratepayer .Advocates ~(,ORA).h.ad . ",.,~ . 
'. ~ , ", , . , ". '. .,. ""',.' '" "., , ',) '" -, '" •... -'" , ; .~' . ... '" '" '_. ,.~ 

ad.vised. it would.. not participate ..Uter"the. qeneral,par,axneters .. ,fo:r: ... 
w • • •• ' • • "" '." ' .. " •• _." '., •• ,"'. .',,' 

the h.earing were· disC\lSsed.,. arrangements we:r:e mad.e. for an .. exchange 
of witness lists (dcacllineOecel'D..ber 3f . 1990, ,6excha~ge .·~i .. · . ' ... 

•. .,. • f' " , \ ,. _' ," 

prepared. testimony (d.eadline Docember. 17.,. 1990) Fw.ith. hea:r:inq .. s.ct " .. 
• " '. , ~. "", • ~ '" " •• I ~ I ; , 

for January 10, 1991 (and..January ll,.. .. l991 ,in reserve)., ,Deposition . 
. ., . ., . , ..... \ '"' . ~ . 

of Ano :by NCN"s attorney Monty was scheduled and noticed ·for._ 
, '.' -0 ,., ~c ~ ,. ,..' " 

Oeceml:ler 21, 1990 I and subpoenas wero issued., , . '. " , " , 
t ,; •• ,~ , 

On Dec,eInJ:jer 20,.,,1990 ,the ALJ,was in!ormed ·that.~~'of 
""_ .. I' 

Decem.Qer l7, 1990, Monty~s lawfirmC)f:.Ale.:x:~~er,,-~l~~e:r:-:.&,:MC::G~e 

no longer represented NCN. The previously noticed deposition,of 
• ' • "". .,f "I, . , 

MO was thereupon cancelled. Nonetheless,. concur.~ently" ::bo~'t.he 

applicant and.protestant parties exch~9'ed prepared. t~s~~~~yfor 
their intend.ed and announced witnesses tor the hearing. ,NCN'S 

General Counsel williams (from NCN's GillJert,. Arizona., ,ot.tice) ~se~t 
prepared testimony for hilnself as well as proposed witnesses ,Splain" 

and Manning', lJoth california Dist.r~utors of .. NCN . An~ ~~nt.r, e 
prepared testimony for herself a$ well as. that. tor proposed ,,' .. 

" .. ' .' .,. 

witnesses C%'isoloqo, Sansano,. Newton.,.. and Moran ... ' 
. . .' . . ... -"" .,..... 

On Dece:m.eer 18, 1990. the. Commission's ORA. filed .notice .. of , .. 
, • ".,.. ... 1 I" A 

its 
The 

partieipation in the proceeding'. '. . " ' .. 
January 10, 1991 Hearing 

'. <, ,'., 

... The duly noticedp1ll?lie. hearing was held .. ~~ S'7r,t E:':,ancisco 
before AJ.:l weiss on January l~,:l991~i At.the outsetNCN'~:~ttorney. 
informed the AlJ that her. law firm had.~een.re-retained several 

, , " >- ~,. , "" 

days previous to the. hearing f :but. that .the.NCN p:t"incipa.ls.~and ... 
u ," 

wi tnesseswere . not a.ol.e to make., it. to ,:the. hearing .. ,She '-statedthat ". 
.. • .. L ".,' • !,' ,. , .' ,. .'. c. '.' '~', 

NCN had been sold, that she. had been .retained to. appear" ... sta.te the 
.. . . -'. ..," ,~, - .... ~ , . '" .. ,., " ";~::: 

new cirC'UIrlStances and request permission for a reapplica~io.x:, :oy ,.' 

','''', 
" " .. ' 

,,'. " J , ~ ot"~,""~ " "I ~';.~"""~~·I 
." \ ., , ... ~."" . 

,', • ',I 1"' 

, "' 

." ....... 
... ,,,J. ", _. ,,"' .. ~ " 

6 MO did'not comply"·until after th.ed.eadline~·and.'warning .:by . the .' '~i 
ALJ. 
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NCN ~~ : meanwh.il'e allowing NCN to· co'ntinue' serving' : existing 'cus't:omers;' " 
Sta-cing that h.er intormationwas obtained. from Oetro;it,' Michigan; . 
Attorney Mike 'McInerny, who she understood to- be,,'one Q,f·,the'. four' 
controlling interests in the new ownership'. Monty stateci':that . 
s.ince the November 30, 1990 PRC theNCN situation had changed 
dramatically. She related that· on Oece~e'r 10, 19'90~ af·ter a 
6-month s.tudy, the Gentry Group, a Michigan corporation r ",had 
purchased. 71%' ot the outsta'nding common 'sh:ares'o·f N'CN vial'l'i:s:.suancCl 
of additional shares.1'I' Monty asserted that the Gentry Group was .. 
aware of NCN'S many problems, past mIstakes,and was workinq.on 
them: that it had siqned with Allnet as we);'l as· making an agreement
wit."l SPlUN'I' to ser..re those NCN customers'previouslysigned'up'but 
who were never hooked up. She asserted that the new NCN ,Board of 
Oirectors had long experience in management ofmultiple-l'evel 
marketing and telecommunications, and· were putting NCN"s,house 'in', 
order. 'i·, ' 

Monty asked that 'NCN be allowecFto refile ,under:the:-: 
Gentry Group and be given opportunity to put forward current':·tacts'· 
regard.ing the Board ofOirectors, who the'shareholders"are,:,;the 
management situation, the-financing and capitalization; operations,. 
the technical consult~nts~ and leqalcounsel in allth.e state:!;. 
Meanwhile she"' asked to continue service .. While not ;signing· ,any 'new 
customers during'the interim •. , 

The other participants" in the hearing were opposed'.· to ,any" " 
delay ~ noting that NCN had notice' and should have '''~een present . 
ready to proceed. The Ano represent",tive'expressed concern,based. 
upon their knowledge that the Gurrs were still in~the' o·rqanizat,ioo·;,":" 
stating that changing the management 'team' and "reorqanizat'ion" was 
a familiar practice at NCN. They noted that Regional oirectors, 
Oistri:Outors, etc. were continuing to obtain moneY",!rom:' .. ' _ \' .. ' 
Californians' under misrepresentations and that unless': NCN was " .. 
stopped quickly there could be'· no effective· remedies~·''',ORA" argued. .... " 
that there were serious unanswered questions regard.ing:~NCN'''s::'''. 
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fitness to. serve the. public,. and., .tha.tunti~there is ,a hearinq,NCN '"'' 
• , • 't o

" • ,. ." • '~"", •• , ., ........ ,,~, •• ':.,J,.. ,'>,./ 

should, not . continue to' sel:"Ve, noting' that. ifNCN\:,w~re.".to· be., .. 
~. ,- ... ,.~-' '- " 

d.ecertifieQ., .~ its customers would. s.till, l:le a.ble to. ol:ltain, long 
. ..', "", ,',," 

d.istance 5erv'ice, perhaps not.as direct a dialing.p.attern.,b~~. 
their a.bility to access the long. dist.1nce network need not ... be"in 

" .... , ...... , .. . 

j eopard.y . . DRA argued that NCN, had. h.ad. i:ts. opportunity tc? ,,'p~~pa:::e . 
for this hearing, but was not here so whether or not .it ~~s . .''':"'_'' 
connec't.e<l . customers should not. influence the. proceeding. The .. 
attorney for the long d.istance telQpho,ne . companies. pointed. .up , 

• ",' I •.. 

another issue raised by. the Gentry Group's acquis,ition of·.NCN--tb.at 
• ' •• "." 'On 

of a~parent noncompliance with provisions of Fa: Code §8?4 in .. the ... , .. 
tr:,.n~fer of control by a $tocktr~n$~ction withoutprior.C~mmi$sion 
authorization.' , . 

After hearing argument the AL1 d.enied:a. .con~~nu~nce al:l~.:. ,-
ruled that he would proceed.. with the sched.uledhearing" taking 

, ,'. I' 

testimony and evidence from those witnesses present, allowinq 
cross-examination, and taking:. any elosinq.·arqument.:l:Ietore,,)"." e . 
su:bmi ttinq. AI,;! Weiss o~served thatcoth NCN and the Gentry., Group .. 

• .' "r J' , .' . I, 

were aware of the hearing scheduled torJanuary.10".1~~1,,.,:~nd.,y~t 
neither was "able to make it~' despite, the obvious stakes in the 
proceeding- He noted the pattern of .conduct whicll ican. on.ly, be 
construed as one,desiqned tod.elayor avoid Commission review 
despite the serio'U.s charges about NCN misrepresentations .. ~~Q. 
conduct which go unanswered~ He noted."the continued.confusion and 
frustrations ot signtCId up cut uneonnQctad.custoInQr::-",cu::;toInQrs with", 
no recourse. The'AL'] then proceeded to· take evidence. , 

'. _, ' .,1', 

Protestant's Evidence ... " ". 

The:. protestant. introduced .testimony, and exbi:Cits .:~rough :.'_ 
four ~itnesses: 
:r~sti:m9ny of MArlyn M9-: It was Ano's testimonY.that,she. b,"'d.been 
recruited. in April of 1984 cy NCN ,Regional O.irector, and. Trainer 

. "., , " . " 

Sansano. At that time .. Ano paid $175: (tod.ay $2.3 0) to cecome. ,·,a 
... ~' .. ~. ." , 

Oist=ibutor, and another $295 (today $3·50) to become. an" Area. 

- 10 -
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Director whiCh, st~tus 'was -to ent.itleher·to' variou's comxnissions·and. .:' : 
overrides. In' the 'approxi~at~ ye~r of h~r association;with NCN':she:;": 
develoced. her own do~li~e of'o'ver 'l,OOO otthes~;:·;:h.oweVer;':;onlY .... : ... 
about ~OO were ev~r hooked up:', . She tes·t'ified.O:f :the '"compl~aints and 
confusion derived. from NCN'S inability ·to hook up;or:;deliver:'on' 
its ehanqinq'representations of:lonq distance service throug-hAT&T 
and MCl, and of NCN's failure to accept or,respond.'to customer';"::" "
complaints or ,problems by teleph~ne.7 M~anWh.il'e~NCN:pres·surcd' 
for production on recruitinqmore distributors and customers'and 
pushed sales of promotional materials,S. some bearinqnamesof 
outdated carriers' (whichmateriais NCN're:fused 'toreplaee'orbuy' 
back). Ano testified that NCN never replied to telephone or' 
written complaints :for re£Unds.' 

.'.' 

).no :further testified that in July of 1989 shE(hac .... been' 
contacted. by NO' vi~e Presid~nt Duane Robinson and.:o!!erea· '.,' 
participation -in what 'was said to l:,e NCN"'S' :initial stock: offering • . J, 

~r9'~d to take' 40, 000 shares at '50 cents a share ,,' she decl ineo. that 
nUlllJ:)er but agreed to j oin with h.er Qauqhter Cora Lee" crisoloqoand 
invest $5,000. On July 24, 1989 her:aaugh.ter executed the'required 
subscription agreement sent her by Robinson ~ and.' r'e'Curned:i t with 
$5,OOO.~ On September 7, l~89 Crisoloqo"was issuedCertitieate 

7 An alleqation corro:borated. :by the ,May 1990 issue,ot MeN's 
~oxmn),lnicator which contains a statement that NCN"s Marketing- , - ,. ' 
Department would only accept· telephone' inqu'iriesfrom.: reg:ioIl;al~ " 
directors, franchise holders:, and :field, vice" presidents'.;,.. ":, 

8 From a shopping list of some 47 supplies and promotional 
items. 

9 On July l7, 19a.9, Jerry ci~,' NcN'-s president" ··ann~\ln~~~, tha,t 
Nor as of July 2'4, 1989 had :become a public company,' and, .that its 
stock sometilne d.urinq the last weeko! July l'98.9"woulQ be tr~ded 
on the OVer-the-Counter market. However, when Ano contacted. the 

(Footnote continues on next paqe) 
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No. 1031, a 10,000 share certificate of National, identified on its 
fac~ as an Arizona co~oration. ''rh'a~''c~rti!icate w~s ~siq.ged'bY~ ~',: ' 
Jerry M. Gurr ~d. Rol:lert Curr for the cOrPorati~~~" ';,' ", 

AIlo, also testified. that after NCN inA~qust" 1989 
:" .. 

• • ";\ Fo, •••• ' 

announced a franchising program, "she h.ad been, contacted by 
telephone l:Iy Ro~in:son ana of!c:r-ed a franchise 'for' $50';'000 ~ ': I~ , 

.' • ' '! ." " ..... ' 

November of 1989 she went to Phoenix, Arizona for a, ~wo-~ay meet,.i.~q 
of prospective franchise puyers. Althouqh. she understood th~~.' $2~7 '" 
million in franchises,were sold, she decided not 'to invest. 'tater, 

.~}, • " I 

early in 1990, she again expressed interest, asking about 
california,. and Robinson told her that california,~'tr,anc~~se ha? 
been sold. , 

- •• -' " < 

By April of 1990, when NCN filed' its california' " 
application for authority to, operate in'the st~te, 'Al'i~, had'];ecome 
disenchanted with NCN. Frustrated by customer, co~pl~ints :~'ri.d NCN's 

",' "\. ) ",,' " ,. -, 

facile un:met, promises relating" to its long· distance' carriers and. 
failures to nook up customers, misrepresentatiQ~s, a~d.' eJ~si;;'~' . 
concerning th~ status of the crisoloqo stock sha·~es", NcN's;actil~l" 
legal id.entity,. d.isturbing news a.b~ut· NcN legal P~Ol:ll~Iit~"in ',... . 

different states and. an adverse Arizona· Better Busin~ss Buiea~ 
report on the enterprise,lO NCN's refuo~l t~ rePl~ce ~~ bu'Y,~-b:~Ck· 

. __ ...... , ..•..... ~ -" ... , ".",. 

(Footnote'continued from,previQus,paq'e} ". "':' .. """ .', 
• •• • .' " • >,,... , , .. :' , •• ,: .'" :- ,''''<,:.:. .',' '.'. ': .~<'J'.,' ". -':' ."/ ','-- • f" • '''r,''',''- 1"", 

three brokerage firms (respectively insa.n' Antonio:,:NeW'. ;'(ork~~~'~~nd::"',,:;'" 
Spokane)' in which the sb.aresallegedly' were trad.eo.'l -she- was, . "" .:' .. , 
informed they never traded. the shares. ' ."' . 

10 Ano followed up on these leads and incorporated'ase'x."i~its_ in . 
her prepared testi~ony correspondence :from d.issatisfied. business 
and other customers in Color~d.o and California demanding refunds 
and complaining, of misrepresentation regard.ing promised..A'r.&T -
service, use ot the NCN "calling card"Hthe '''so-called''tra,ining, 

~ I'" 

(Footnote eontinues on next page) 
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','''' \.. ,'" 
"," , ., ....... c '\ _.":,,," .. , 

torms and' sales materials bearing: outdated" information >constant· :.~ 
pressures to sell NCN's promotional products coupled=w,ith:qloW'inq 
cOmlnission promises wh.ich never materialized,· arieFperceived: 
substantial and material discrepancies between financial statements 
in i ts st~ck offering and those submitted' to the California',·, 
Commission, MO determined to file, 'and did' file her June' 1~;1990 
protest to the NCN application." ..... ~ ..... 

It was' AnO' s further testimony' that' a.bout:'twoweeks· lat'er 
, , 

NCN's Bill Walker (formerly National Sales Director, but· 'after' 
NCN's May 17, 1990 "reorganization,:" NCN's Senior:,vic:ePresident) 
repeated.ly telephoned her: adInittinq past NCN' inistakes and·' asked 
her to withdraw her protest: and give the '''new management" another 
chance. ADout this same time Ailo had eng-aged an 'attorney," '.' 
Rosalinda W. Azanaga to try to' get back her'downline'orqan'ization: ". 
(then' cancelled :by NCN') and' to ' resolve' the '.' crisologO:' stock: ',.' 
questions. The' correspondence incorporated into Ano's prepared 
testimony indicates that Azarnqa: and C~lifornia attorn'ey' 'I'hayer' 
C. Lendauer (Who assertedly acts' as legal counsel to- NCN' i'n . 
marketing matters and. california PUblic Utilities Commission (PUC) 
application hearinqs), aeout· Junes, 199'0, worked out: a '-settlement:'" 

. -
under which Ano was to withdraw h.er pucprotest.However~:·:fo-r 

. \ ' , ,~., : " ~ . ,. , ",' " 

, ' " ,' ..... ,: .. ,.. .. , "" ... 

(Footnote continued: from previous page}':'· :'" '>' •... 

received and' failures to provide any hookUp' :ofsiqned"'custoiners'~'..· 
She also· included a copy o·f Order No'. '90-1lSO in Docket· ,.,' 
No. 89-643-C of the l?Ublic Service Commission of South Carol'ina 
dated December 3, 1990 denyinq NCN's Petition for Rehearing and 
Reconsideration of Order No. 90-988. In the latter the Commission 
had noted a lack of NCN control of its independent multi-level 
marketinq foree, its placement of more emphasis on sale of traininq 
material than the sale of telecommunication service, and concluded 
t.'lat NCN management lacked the experience and technical, capability 
and support,to ~ff~ively 'manage' and ·operate,.a telecommuni.cation .• 
resale servl.ce l.n that sta.te.· 

- 13 
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... ,.~. ," I '. __ :",' '~~ .. ,-:, 

unexplained<l:~easonsAzarraqaceased" to~.represent Ano" aI?-d that, . 
•• , • " " ...... "., '... ".' '".' c" '.' .... ,. ! ,' .. J," .' ,,'. ,: ,,'Ir.., ' . 

settlement ~wasnot, apparently accepted"by.Ano.. .-
Ano- then testified ~at,NCN'~~ne~~presid.~~t,'Charies 

. ... ~ . . . ".. ' ,..... : :. . "." 

Bisbee joined Walker in further telephone.efforts,to' persuade her . ".".. , , . ' " . 

to wi thciraw her protest. '. NCN' s la~er Lindauer also: threatened 
" . 

leqal action, on June 26, 1990 send~nq.Ano,an ultimatwn,letter. 
That let'Cer, also incorporated into Ano's, prepared. testimony, 

, . " , . 

offered h.er the choice of signing an enclosed, ~ith~rawal o'f, her' 
protest (to, l::le " delivered.., to then c.tlief ?J-:1 Carlos at .the, POC by 3 

p.m. June 29, 1990) or facing an NCNcivil action for.,damage's,(in 
excess of. $15·,000 and stated to repre~ent' NCN'S' costs, that" would be 
incurred in defending its PUC application:' plus 'lostinte'r.im,. ' . ': 

" ... h "",'"' .'. 

revenues caused. ,to NCN ~y Ano's,failure to,adhere to the. Azarra9'a-
. . .. .... . .. . 

Lindauer settlement, and by Ano' s filing of a "spurio,us~" protest) • .. ' ". ., ,', 
The letter also- threatened to include Azarr,a,9'a in the, civil action 

.", '. , .. ,. ' .. ' ,. ... 
and to also refer-her condu.ct.to the California Bar Association if 
discovery showed she lacked s~'ttlement authoritYi~~ne9'otiating:: the, e 
June 8, 1990 settlement with Lind.auer. 

"', .... 

Arlo, next testified ,that.at, the "last minute we made an . . ".. '. ,"" " ' .. : 
arrangement" ,that NCN would bu.y caek the stock and. pay, theexp~nses. '. 

• • • , ~. J.' • • ... . 

AnO had incurred leading up,tothe p:z::ote:st. Ano, ,testified 'she. was. 
to be paid. $5,000 for expenses and $40,000 for the stock,' an<:l that 
her downline would be returned.. 11 Ano testified tnat the 
telephone ag-reement was confirmed. in writing by a June 28, 1990 
letter from NCN's General Counsel Willi~s, a let'Cer incorporated '" 
into her prepared. testimony. This letter,had enclosed 2,.,chec:ks}. ' . 

. . , ~. , . .... '" .... , ',.... ..... ',' 

one da:ted .r.une 28-, 1990 for. $5,,000,. andano:t.her, pos.tdated ,~uly28, 
1990 for $40, 000. Photocopy-t~csimile';'sll~wed l:lotli."~h.eck.s"wei~.- :. ':: 

I·" 
, .. " 

" ", 

. ' , 
h, '.,' .. " •• 

.-. " ~ 

,',' .. 

II :Ano-:said: that 'Bisbee told/her'they didn':t 'h.ave;'ca~h,,~~,'~the:;,,~··-~:;'::; 
moment, but· would send $5-,000 ,and~:a postdated' ch.eck'for-.$40·,:0-O-O', ... , 
therel::ly allowing NCN' :3 0 days to raise the money:.. ,:',~" ': .. ,' , ''',' , -" 
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. '" 
••• ••• p • \1'''' . "' ~: .. , ,~.- ',?' ,,'"~ ,v.~':; ,:.:;~'l~ 

siqned by JerryW., Gun"- ,Neither,check. s,tated TNhat;.,its.,;,:t:.e,sp~~tive 
payment was for ,st6ck or expenses. :.' ·tnter,al.±a~~il-'l:fams~/;: letter 

.. . '.' '. ,~_ . " , • ,I.. .' ~"" ~ J • :~'. 'I". I" ~~ .. ~.. .'~ .,: 

sta ted. that by the settl ement ',Ano ,agreed. 'that:,' " " : ,'~'::"', 
"Neither you nor any mem.ber'o'f.-Your I group' 
shall mention, ,aescri.oe or a~ludeto the terms>:' 
or existence ot thisaq:t:eement to any person' 
for any reason,' except to state that the 'stock 
was bought back, the downline ~eturned, you 
have withdrawn the protestand'that your'are 
satistied.'" (sicJ ' '" 

.... - . 

>"', ".:. - ." 

The letter alsQ stated Ano'agreed she would not cash, deposit or' 
otherwise neqotiate the $40,000 checkunt'll 'July "28 ,l9'9:0;:' a)id that',· 
within 30 days of June 23, 1990',Ano would. 'deliver ,to:NCN:,the 
crisologo stoCk. The' letter, however,' also did 'riot' specify~'what:', 

,_ H each Check appli.ed to, whether stock' or 'eXpenses. ,- ,,' .' . , .. ' 

Ano testified that' the'$5,~00o':eheek was "good;: but that on 
July 27, 1996~ 'the day before the second."eheck was due,WilJ:~ia:ns 
sent her a FAX letter stating NCNwouJ:cf not hono'rthe'S.4'O·, 0'00 ," 
check. Ano stated that williams' letter,' couched inlegal't'erms;' 
contai~ed. falsealleqatio'ns and aCc:Usedher of "economic" 
extortion." Williams' letter; incorporated in Ano's prepared.' 
testimony and entitled' "F'W::"th.er Memo'rial'izat'iona:nd Modifications,": 
inter alia, stated that NCN had sent $5,0:0'0 ,for t..'1ecrisolo'qo" 
stock, but had not yet receivea 'it." Williams statecl:' ' 

"Fortuitously, in my Jun'e '~28, '1990' letter; ,I did~ 
not commit NCN, to paying you as\lln of money,. ", 
but instead I committed NCN to ' •.. send you two 
(2) checks, ••• one in-the alnount·o·f $40,000'.0,0. /':-" '" 
I say fortuitously because I be.lieve that you , 
applied a kind of economic extortion or 
economic duress to obtain that $40,000.00, and 
it would be, sad. indeed if that transaction were 
allowed to stand. 1o~ gave no additional 
consideration tor the $40 ,000.00 i you were ' 
alread.y committed to withcirawthe,J?rotest in 
return for chanqinq the 'downline' structure, 
according to the terms otthe June 8th ' 
agreement., ,The "duress, or pressure in the., 
nature of extortion, which you applied is 
evident and indisp~tacle. 

- lS -
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"Notwithstanding that we view your action as a 
, serious "matter, we: d:o· not',wish. you 'ill ~o'r 'bear '"~"/ 

,mal ieetoward. you . ,As.. ,you may~e""aware", th~re ., 
is presently a stop payment' 'oraer ineftect· ,. 
· .... i th respect to the, $40,000. O·O'ch.eck. 'While ,we· 
have no present intention to press c~iminal 
charges against you" it is also, ,true that we 
have no present intent'ion to .remove the"stop" 
payment order thatre.latesto the ,check.'" 

.:, , 

Ano testiti~d she immediately telephoned Walker who :'tol;d.'her'to 
" ,," " 

write NCN d.emanding payment. She did on JulY'30, 1'990',. NCN"did 
not pay the $40·,000, and Ane did .netreturnthe, stecke(lr:titi~~te" ' 

"' ." " ~ • ' , ' •. ' ,. .'- -<<< 

to NCN. After this incident, which she consid.ered .,a oreachof good 
faith, MO determined that it ~ould serve the bestinte~est: df '" '~', 

, . , 't.' , ". ~, . 

California residents that NCN be contronted with the. issues she 
. • . f L , ,,' _c I, . 

found or encountered, and on August 8.,. 1990 filed the,present. 
",pplic~tion for rehearing with the , Commission. 

Ano also testitiQd. that, a.t;ter ,she ,til,ed, her petition for 
. -'-. " 

rehearing, on approxilnately OecelUber, ,l7, 1990,. about.the eve of, the. 
• • •• ' '. " ,,',' J '<. 

suQpoenaea deposition 
Illinois, telephoned~ 
who had paid the Gurr 

date, a Norris Scb.uluete~ trom St.J?Seph, 
Scheleuter stated he was a franchise owner , " 

""" . ~ 

interests $200,.000 for.his f:t:anchise: that he . " 

wanted to revitAlize NCN and. keep it in ~us.iness, so"hehad,:-~ut ~e , 
Gurr interests together with the Gent~ Group so that Gentry COUld. 

• ., 4-c , :. ' , "", 

buy NOL He wanted to know ifAno wo\lldoe willing ,to'"negotiate to 
. . . . ,''-..-, ',... . 

withdraw her rehearing protest with the ,PUC. She, stated ,she. , 
, , , 

declined because as he conceded, the GUrrsstill own part of:"NCN. 
l'estimonv 0" Cora Lee Cri~l.ogQ: crisologo testi!ied.-th,,-t: she had . - ~ , ' <. . - , ,,' , 
joined NCN in April 19'89 and became ,a· Oistri~utor I Area ., Director. 
She personally witnessed aggressive sales techniques' by. NCN,:: 

. , " - .' . ~ . " . .... _. .. .' , 

national directors and officers pushing adefective:prodtlct, 
re.sul ting- in endl<ls:; custom~r complaint:: th.at',were notan:;w~red. 
She stopped 'N'orkinq wi thN'CN around. Mar~h of 1990,.: She, testi tied. 
she agreed with. Ano's testimony regard.ing the ,lack.of.training 

'.- .. '., ' ' .. ,' -," 

provided and long distance carrier prOblems: encour.tered-;with,' NCN . 
. ""',- .,. 
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Testimony of alexander sansanQ-!~ $ansano' testified that. he had been 
acquainted with Bill Walker', National .. NCN" Sales Director, and Tom 

c • , ' • ~ I. • 

Norfleet (olfter May 1990 reorganization the:NCN Chairman of the 
Board) since 19S7 ·,.,hile they were National Directors" of another 
long distance company. He was invited to m.eet them. in Los. Angeles 
and. met them at a ~@\inar the tvo conducteClfor NCN' l'ate in 1988. 

Sansano testified. that he was appo.inted Area. Director. and lolter the 
first Regional Director in Nor:th-ern, cali!o~ia:, 'the:t:~a!ter 
conducting training seminars tor hundreds of people in different 
hotels and homes, recruiting customers ",?C d'istri:butors. Una:ble to 
answer questions ~out NCN's tail\lre to hook up customers, NCN's 
rotus~l to pay back doposits, or make retunds, he became 
embarrassed and resigned. He testified that he had concluded. that 
NOT was more a marketing company. ready to sell any. product for . . . ', .. 

profit, in the guise of a lonqctistanc~ serviee reseller. He found 
further support for his conclusion atter'hearing NCNVice Presid.ent e Tom williams announce in· a meeting that· a numl:ler of companies had 

contacted NCN to sell their products. . He :1!oundthatafter several 
years of operating, NCN had. been very S\lccessful selling 
memberships, franchises, supp~ies, ancrsecond.ary produC:t:s, but not 
long d.istanee serviee. 
ORA's EViW;mce 

" .' 

While DRA offered no witnesses, it did sponsor four 
exhi:Ci ts to whieh exception was taken. The AJ.:J thereupon' ·to'Qk" 
officioll notice of the four SUb~issions as follows': 

l. A Noveml::ler 9, 1990 let.ter from "the: 

2. 

Vac:aville Art League askinq ~out NCN's " 
operating practices, .. and enelosing copies 
of an NCN-nonprofit organization agreement 
and N'CN literature otferinqlonq distance' 
service to the organization's. memoerz at 
d.iscount with an eight percent override'of 
t."le collected usage for the sponsoring , 
orqanization. , . , 

A· Septeml:ler l:>-;· ·l990 letterfrom .. a 
California consumer asserting that NCN was 

- 17 -
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'\' .•• ,1 • "\,,,. " 

c',' ~ _ .", " , .... " 1 ~~ • /'',. 

employinq deceptive marketing'" pr~cticesi" : ',', \'t""I" 

representinq that service would -be through ... 
AT&T :but furnishing''' it throuqnMC:t'~ and,: '~, 
being unavail~le and nonresponsive: to,: " 
compl~ints. ' 

3. A copy of Order No. ,23773 dated , 
November 16, 1990 of the Florida Public 
service Commission' cancelling hearing that 
had been ordered !ollowing numerous 
consumer complaints, and. in view of " 
Commission adoption of a September 18,1990 
settlement offer from,NCN and NCN agreement 
to aQhere to numerous listed terms and 
conditions, as well as payment ot a $20,00'0') 
fine, qranting NCN a prelilIlinaxy' ,. 
certificate--provided no protest is filed. 

4.. A copy o:f a SeptelI\J:)er 25, 1990 order of, the 
Minnesota Public Utilities commission 
denyin9' NO' a certificate of public" -
conve~enee and necessity atter concluding 
that NCN's marketing organization is not an 
accept~lc means otsellinq regulated 
telecommunications service: that its 
distributors lack training and are not 
accountable, resulting in a system not 
beneficial to its distributors" customers, 
or the qeneral public. The order also 
contained a cease and desist order' 
requiring NCN to stop providing service in 
Minnesota, and requiring notice and 
refunes. 

Applicant's Evidence 
•• ! ., I' ,,'0, • c 

Applicant's attorney Montys:tated that she repres.e,nted 
both NO' and the Gentry Group., but, was' n~t prepared 'top'resent " 
witnesses nor to address the issu~s fa~d. was app~~r'ing solely to 
present the changed NCN circumstances. and.'to J:'cques.t permission for 
the Gentry Group to reapply. However,Monty did.cross-examine Ano 
with regard to the stock transac:tion' and' the circumstances 
sur:=ounding Ano'swithd.rawal of her protest, and "criso'logo as to 
when she ceased ·...,orking with NCN. Monty also moved; t'o admit copies 
of the prepared testimonyof,williams,cand.attached.·exhil:lit 
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material) I ,Manning and Splain" lZ al: th9uqh. the 
had. not appeared.. The ALJ;accepted.these .. not 
for:n of. adJnissionsagainst; interest. l :r . 

spons,or :witnesses.. ".:-:,'; 
a:se~b'its',,~~tas: a:..:, 

", "j ',a .'" ". '," ' .. , . I : .• .'~ ,. f' 

.. In' closing statementsDRA argued ,that the Commis,sion" 
. , - " ' .. ' ',-" .•.. 

should either. d.ismiss or deny ,the NCN-, application and require that 
, ' . . " '- ".. '", "" ""'." "'. . . ,", 

NCN notify all California customers· and distrib1.4to·rs .,in i1:,s ... ,_' . ".,. ,. 
. ,,' -' . . '...,'.' .. ~ ".. ....... '.,' ,~ '.. ' .. 

marketing chain of such a d.is.po~ition,.. ,with a,.notarizecl, ,.:', 
verification· of its compliance with. the Commission's ot:de~~to·):)e 
filed within ten days after the order. ORA would also requi~~ NCN, 
to refund to each customer $lO to cover the cnarqes for switcniz:,g, ,,' 
both to- .and. from ·NCN ,and to·:furnisha california, custome~ and 
distru,utor list to the Comlni ssi on wi thin three days of .the" ,order. 

, ' • .., • ,~. . '. ,1,. - ' •. ' , • "h. ""-' • '. •• 

"j" 

,J ," 

~', .. ' 

12 'l'he proposed. ""'prepared :testimony'" 'of: NCN ~eral',Counse-l'-:', ... ' 
Williams of interest here containcd..ah.istory of ,NCNstatinq, it was .. , 
an Arizona corporation engaged in the resale of long 'di'st~nce' ' 
ser'V'ice, and; became a sUbsid.iaryo.! th'e' Gentry Group:, a: Miehiqan. .' 
corpo.ration,. through sale o.f 71% of NCN's outstand.inq .common. stock 
via issuance 'of ad.d.itional shar'es. Included. is a l:rief stat'ement 
regardinq the Crisologo stock, its cancellation, ",ndthetact, that 
the certificate was not returned.. 'l'hereis also a ~rief history of 
NCN"s carrier relationships, and descriptions ot NCN'"s' marketing 
plan and franchising results. Attached. are three "ex.."l.i:b.its": 
Exhibit A is stated to ~e the dOCUl'nents reaci and signed .by , 
crisoloqo in purchasing NCN stock; Exhi~it B is an NCN 4/5(90 
financial statement and. 'auditor's report; Exhi~it C is copies'of 
NCN-carriers correspondence; and Exh~it 0 is a 76-section concept 
statel:lent of NCN' and. its marketing ~lans ~ . , 

The proposed "prepared. testilnony". of Manning (Oakland) and 
Splain (Napa), N'CN distributors and area directors, are identical' 
statements on :behalf of NCN' and contain copies o,f l2/'17/90 :downline.
reports. 

13 Adopting as a rationale, that "adlnissions against'· interes.t"·· are 
statements made .by a party or, one in privity with or, identified. ,in 
leqal interest with such party, and areadlnissible"whether' 'or' not'· 
the declarant is available ·as a witness.' The worth:, 'weigh.t',:'a.nd 
cred.i~ility of these is for the AlJ and the commission. 
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• \ ,0 '.' ~+' <, ... 4" -... .'. '" ,I ~ 

Th.e protestant'S "a.sked. that" the ;:Couission-immed:j;atel'y' 'revoke:·th,e' .... 
existing ·certi!l.cateto prevent"NCN "from~cont1n\l'i'nCJ J'setti'liq: up:~;-· ;;.' " 
customers and selling their produets'in:' Califo'rnia .'''''' '\·NC~'argUe'd ....... . 
t."lat th.e testimony presented was of actions and from;:·:persons:,who.,·· 
have not' been active in NCN since March:ofl'99-'O:j 'ancl' 'ye:st'erday's 

problems should not jeopardize the' continuity o! current: 'customers:", . 
service until the Gentry Group can "reapply and~·complete· .'steps ~be'in9'" 
taken to cure any of the former prol:llems." '.' " -" 

After closing 'statements' the matter was st.Wmittecr -tor 
decision. 

..-'''' "', _,I , ~., ' ..... .. 
.• '"_d' .... ;. ,_, 

Decision - , . ,,' ~ ...... .,., " .... ';:,',,';.: .. 

The primary function of public utility rCCJUlat:ion-;·is:<to·· ., 
fairly control public utilities tor -the' protectfon:and. .. ·wel:!are:· o;:! ... -

the general public, and the granting or withholding of a 
certificate ot public convenience and necessity is an exe.rcise of 
the State's power to determine whether the rights and interests of 

..... - "-,., ~~~" "-.,." .. 
the general public will l=e advanced oyan .appl·icant, in~pro.~~dinq 
the serv~ce proposed~ '!'lie Commission: represent-s :the:: pU:C:l.i'c:':;;' 
interest and is charged with the prot"ct1onot th"'~.··i~tCtrQl$.t ,·0'· 

(Hanlon v. Eshelman (1915) 169·:C·. ZOO, 20:2:'-20'3:- sa}e; V.' Railroad' 
~ommission (19-40) lS C. 2d612,· 51i~:i8}~~ ..... ~ ,.'::-. 

The' commission, in granting'rehearing,' was: not:reversing 

itself or order~g a new trial ; it was onlyopeninq ,the"d~~:i ':for ' 
the receipt of' new or additional' evidence 'or argument· ~which':i t' ., ,',' . 

might consider in' addi ti~:m to·th~ .re~ord· .th~reto:fo.r~ ,~ade:'r' to:~' :'".' . 
purposes' of 'reconsidering matterS'that mi:ght have' been· -mistakenly' ::' 
construed. in the original decision or considering :~atteri :th.~'t· .., 

might have been overlooked: in the original d·ec.islon, or "determ,i"ning 
the effeet otnew evidence on the' 'origina{ de6ision~.-all:t'6:::othEi: . 
point of deciding whether or not that original decision sb.ouldbe 
affinned, -changeQ, .or abroqated .. (Geg..F. Pearee. (1964). 63-:.C~CC:587i 

Gen Tel-coD. of ~. (1967) 6·7 CPUC' 39:~J. S±·nceO'.9o.-0·7~'02'6·'was;" 

not suspended by the COnmlission;- ,the authority to" operate:.gran.ted,::-
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, ", ."", ... " :.) '. ~ \ ~" 

by that d.ecision _r~m.ained. in .~!tact., even ,thouqh reh.earinq .. was . .. ~, ' '. -.. . ". "', ~', .,' , " 
,~. '. '", Jo 

ordered. by 0.9-0-10 .. 048 (Pearee, supra at 588)... . ... _, '.', 
• ,. J.' .•• "'" , ... 

It'must be rem~ered .. that ,in. this instanc:e' the". 
" , 

certificate was granted ex parte aftQ~ Ano withdrew her. initial . 
• "i \ • .,", _ • _.", 

protest. In retrospect it is now·· apparent. ,that .. we sh.~uld :~~V:e been, 
alerted. by the contents of that initial Ano protes~ .. to th~ .. 

desiraDility oJ! a torm",lhe",rinq be!oreq:r::~ntin9 the certi~i.cat,e. 
However, the certificate was granted •. 

T > .,".' 

When, after we granted. the .certificate, Ano returned. . with 
. '. - ,'. . ..... ,. " 

her second protest clotheci as an applica.tion for, .. rehearing,. .. i t 
. I . . I,'" I 

received closer scrutiny. TeChnically, it tailed to :meet.:t.he PO' 
. .' .. "' '... ..-

Code § 173:3 and Rule SStime limit for. a rehearing~pplic.ation. 
However, since PU eod.e § 1708 provid.es .. that. the Commission may upon 

"... c' "" '" \.' .'l,._" '''' 

notice and after opportunity to l:le heard,. '":r:escind , .. al tel:: ,or:."a:mend .. - .,. ~, . .. 
any prior order or decision, and Rule,:S7 provides fo~ deviat:.~~ms 
from our Rules of Practice and. Procedure. for qood.cause,in.v:iew of 

• .,' - '-' \ I, 

the seriousness of Ano' s allegations and exhibits, ,.we issued 
0.90-10-048 ordering a rehearing. 

At the. PRC NCN's attorney.Monty stated.,th.at.NCN'.s,witness 
• • ., , .•• , • • ,'... ,'. .Iu 

for the hearing ,WOUld be NCN's General ,Counsel Willi~:ms ':.' ,r,' ... 

Subsequently,. after Monty ceased as,NCN.'s representative~ .Williams 
. ,.- ," . • _, \.' .' .c· 

h.imself on Oecexn.ber 17, 1990 s~:mitted. .. h.is .. prepared. testi:mony,~ ~nd 
eXb.i:oits intendec1 tor the January. 10, 1~91 hearing •. Note that .. th.is 
~'as atter the Oecem.ber 10, 1990. sale to.tlle Gentry Groupo! the 

. .. -, ., " 

controlling interest--a· fact revealed as such only at. the. 
January 10, 1990 hearing, and noted. in the Williams' prepared 

. '. .., , "" ." '''' .. ~ . 

testimony as an antieipated.ev~nt. But then Willi.ams did not ... show, ,. 
• , • .. • ,,' • , .~ ~ ". f .',' ~ 

up at the we 1 l-noti.ced,· January 10, 1991 h.earing, nor, did any of the 
" ... , ,-' ,. ,'" 

Gentry Group appear, although. as..,Montyacknowledgeci,. both were 
- , ';.' ,.'" ' 

aw~=e of the scheduled heolring. Monty, reassocia.tede fo7' the,. . 
hearinc;, had· no- witnesses. to present: for.NCN or tne, ~entry.Group. 

While no- party ·is bound to introduce wi.tnesses or 
,. , , • I .~' 

evidence in a rehearing" .. i tis also ]:'l,ot incumbent .. 1J.pon; .the,_ ~e' .' 
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Commission <'stat! to develop: : applicant t: S case., ':''I'heComm-isslon . 
expects an applicant to make such 'an affinuativeshow*ng,. :'and: to", ,<::: 

r~ut any protests, as will support£ts pleadings and.'· ..... arrant 
sustaining the prior grant of auth.ority~ And where'." recpening" is' 
clearly ):)Qttoxnod in grievous allegations'and evidence'as those: 
posed by MO'S application, 'and as wereessential'ly at least ';.in "" 
part conceded 'by NCN's attorney~at the January 10; 1991'hearing",' 
any failure to affirmatively support the qrantof authority:by 
presentation of competent testimony'ancl evidenee tends to:'imply an 
abandonment of the applieation:itself (oonovan Transportation Co. 
(1928) 32 CRRC 163) . ':" 

The testimony and evidence submitted to 'the Commission 
during the hearinqpresents ." pieture ota' s:mall,,' close-knit, ,and 
very aggressive marketing organiZation based in' Arizona~" 
representing itsel f to have:' contractual eonnections with, a 
succession of national carriers" (thereby assertedly being, able to' • 

/ ,.~ I "' 

avoid the cost of owning or leasing' its' 'own lines' or switches), , and, ,: e 
seeking nationwide to operate as a long distance reseller. ," 'Osing. a· ' 
multiple-level or pyr3lnid marketingseh.eme, 'it' employs'a hierarchy 
of independent contractor sales- representatives called> ,',," 
distributors. The distributors'pay for the opportunity and· are 
accountable to no one. Consistently and repeatedly,' "before" it' has. 
finalized a carrier relationship, and while moving, trom',carrier to,' 
carrier, it has continued to sign up customers wh.ile knowing"it was 
\mable to accomplish. hOQkups for'aetual~' service;" ' It'~' had operated:'" ,,' 
in California months before it app'lied' f'or operat,inc; authority. from;. " 
this com:rnission, cond'C.ctinc;'sales seminars in, Los, Angeles ,late in:-
1983, as Sansano '5 testimony states', and, signing "up: customers: :as:'. 
corroborated by its downline report' to Ano' e'nding March. 12, 1'990 
and Exhibit :3, its Aprl.l 20, 19'90" bill to' Ano'. ' 

The evidence clearly shows that NCN's m'arket'ing~ scheme -is " 
artfully designed to put emph.asis on' pushi'nqitsindepend.¢nt 
distributors to' pUrChase and. setlNCN's OPS-Trainlnq packages-and·, ,:,-. 
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promote 'sales~ ot its numerous marketing- iids;":'whi'le' ;avo'idin9~'or; ',.:'-:' 
adopting a nonresponsive' 'stance 'to' eustomereompl:a=i'nts·.'·· 'Indeed;,:' ,.; 
the I:lcome Statement s'@mi tted as EXh~:bi t: 3" tei tS'Ap'r:i'l, '27~,':;' l~'~O':"" 
~pplication sets forth for the period,' endlng DecelUber 31',' 1~89· 'long ': " 

distance sale~ o!$635, lS3as compared" to Oistril:iutorSales of,.·' 
$l,822,000 and 'Supplier Sales ot' $196·,04z.-14 Further ',.:': " 
corroboration of this emphasis is readily apparent in"NCN" s> ...... :, 
downline report to Ano ending March 12, '1990 "tor '108l~'cust'omers 
showing $149.90 customer usage commissions 'IS. $9'50.00' In' overrides' 
and com:missions tor salary, CPS-Training Packages', and' supp:1ies.· . 
Also in Manning's downline' repono! Oecember 17';' 199'O :cove'ring- ll$': 

customers and showing $12. 75 ''Is.'' $290, respectively;: :andin 
splain's downline report ot December :L7, 19'90 covering::3 6:3· .. · 

customers and showinq $S6.24vs. $~:40;resp'eCtiveJ:Y, 
NCN's problems with its carriers led to 

misrepresentations in its sales promotions 'and "fai'lurest:6>hook up e most customers;lS In turn,these'led to numerous custom·er··- ;; ",' 
trustrations when they tried to complain or obtain refundz'.:· .' 
Routinely, these complaints we're ignored. or" stalled by NCN· ... e 'This .' 
general p-raetice is evidenced bY- 'copies " of ~Customer" 5- comp·laint:: 

. , ':.' ,~. ,',-' ~ . 

~ :,' ~.~. ; .. ,,~ C.: 

"... ~. ,-+ 
'cl.,.',.,t .~- .... :';; ", ,- . 

14 These :figures are eorroborated<'in :the.':12 :.page· audited '<', • ....., . 

financial statement dated. DecenWer :31, 19S9 includ.ed as ExhiJ6'it C 
to the "'Prepared testi:D,ony" 0:( NCN' General Counsel Williams" 
accepted as' an admission .against interest a.t the·Januar.:r 1:0·, .. 1991 '" ~',:, 
hearing after Williams faile~ to appear to testify. Attached to, . 
bQt pot part of the audit report, were two 'pages listing' figures, .. '" 
for und.ated months purporting to show a complete reversal of ~~ese 
revenues. 

lS Clearly, NCN' encountered problems in arranging binding 
agreements with its carriers. But these d.id. not interfere with its" 
aggressive sales promotion representations, with'many customers 
eomplaining that they were led. to sign'up in the und.erstand.ing they· 
were getting A'I'&'I' etc., service, when they' were' connected. to' - .: 
another carrier, or no carrier at all. 
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,,',. ·<.,.i.' 
' .. -.', 

letters incluaed as attachments to Mots prepared. testimony" and 
., , ,., .,,", ,":,.;. ," , ' ', ... " :., I, :,:." ... , , ~' ,I., r.' I', I • "" \ '::",' ~,~. 

the May 1:3,,·199.0 ,letter to ,this"cornm.ission from Robert Dolan of 
. ~ ... ' , ~ , .::.... , •. ',. I·. J _,I :.:'~.;,:~' ':, ".' ~)::~,I ::. " :',:' .. > _'~ 

Fremont, California. Corroborative testimonY of these. ,problems was 
provid.ed byAno., 5ansano, andC~iS'O-log,o at't..~~ J:anuarY,~lo,' ,1,9'9,1', ':~.~ 

.' " _' • • ".1 • '" ". _ " ( • ' ••. " ',,'. " 

hearing. . Evid.eneethat this problem, of. customers. negl.ect o,r N~N 
indifference is reflective of NCN .practi~e in other jurisd.'ictions 

" , '. - I .', • • , 

is provided in ,the respective decisions of the Florid.a:Public "'I,' '" ", 

ServiceCom:mission,. the Minnesota Pul:Ilic Utilities COnUnis~Jon,' and 
• . .,' " •• " •. s '" •• 

the Public Service commission of So.uth Carolina ,.taken under 
official notice by our ALJ'.16 . The' 'b'e:tter 'Business Bureau of 

. • • , ' , • t '. ,.' "', " >" '.' .. 
Phoenix, Arizona,. reports that it advises, .. caution to prospective 
customers and. distriJ:)utors,. and. that NCNtsrecord -isun~atisfaetor:r' 

• .', '~', 'j 

due to a pattern of mispresentation,.inmarketingpraetices.and. " 
• • ~ I, . 

tailure to settle complaints and elimi,na,tc. the underlyinCJ.,:~auses. 'ot ,,' , 
complaints .. . .'. \~. ., ~, . /"1"" '" 

• T.' •• " _. ' ........ ~ .. '.' ., • ~ .. 

, Nat t s. r~or9'anizations,. changes ot corporate' ,iden1:.i ty 
, " • .~ '" ,'.. ,... . r • ,,", ". ~ '. ". .... ~r.';o " :"/". I ", ,_. 

while retaining the same name,.. ,and. inconsistent s:toekissues .make 
it d.itficult at best to determin~ the actual ,entity or "af'fi~-' 

., -" .. '"," ,'. , ; , ' , ,~ , ., . 

respons~ility, although it ~appears that, ,the .. Gurrs "under the 
• - ~ '", >. r 

leadershipo! Jerry M. Gurr at all times controlled the entity . 
• ', ., .. - • 0 , •• ~ .. I ~ , , 

Itts loose practice on stock sales, as evidenceQ by the Ano-
crisolOg'o purchase, are not those of a responsi~le entity or of an 
applicant for california authority. 

Ano introd.uced. a photocopy of the ItConfidential Of_f,er_ing 
Memorand.um" (ExhiJ:)i t K to. her prepared ~tes.timony):' which: she: 
testifiecl Robinson sent, to her aft.er:~l.s:.iater .:JulY :~l9~,9'. telepnone" ,. 
solicitation. The memo., dated. July ,14',. :'l98:9, .offered.,'sha:t-es in'" , .. 
"National coItllnunica tions Network, jnc~' .:' CN:CN') '~, a:·Nevad:i',. coiPor:~>ti6n' ': 

" ': ._.' ~"'o . 

16 It·, is also' appears from these .C1ecisions ,and.';.one , from "the;~Nort.h."i 
Dakota P"..lblic--Service ·Commission':.t.b.at_NCNhas' viOl.atedl:aws' ,.... .', ':.': 
regarding certification:. before "providing- service in" states, other :::":'~ 
than Calif'ornia. ' . ' :'. ... . . , ',' , '., " ,":' ',' 

• oj T I. ':' ~'J ," ... • ...- ".. ~: ~ ". I . -, .: _" __ 
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, ., •• :.~ .~: I,. ...... ..,":.~ .• ~'~. .Je .~::' :.~ •• /':' • 

accord.ing' to:~e memo,. offered. at SO.,OOl .,par. value, . ,for ,S.o.50 ,per. 
share, minilnum inv~~tment 20, 000, . shares. 'The 'fine' pri~t "sta;ted': : . ., :': 

• • • • • • • -' ,~ c' , I ' ~. ~', ~ • :; (; ,. ,.' ~,. 

that "National Communications .Network.Inc. (NCN) ," the Arizona 
corporation predecessor ,. h.ad. ,.been a'cCiu:Cred" by Magneti'c~' . Inc., ~ 
Novad~ corpor~tion, which in turn ,hac! boen' renamed ';N~ti~nal 
communications Network,. Inc. (Also NCN) .". 'rhe memo set ,for:th that 
the three Gurr family mem}jers" both, before and after the ',offering; 
owned, and would ~ontinue to oWn, 'the controlling intere'st. The" 
s~scription agreement bearing Cora tee i~ crisologo's s~9riature 
and signed July 24, 1989, indicates in her handWriting. that she was 
paying $5,000 (at 50 cents a ~h."'re, this would J::eprc's,ent' 10,0,0,0, ' 

shares). 'rb.e first paragraph. .of that .signedSul:!scription ,agre,ement:. 
states: 

" , . . .. ,' 

"'I b.erel:ly subscribe for the num.bers of Shares of 
Common Stock ('Shares") set 'forth be'low,. which.' 
are being, offered. in National',Communications 
Network Inc. a Nevada,corporation (the, 
'corporation'), pur!#uant to a contidential' . ~. 
O!ferinqMemol~d\ll'Q dated July,14, 1988, (the 
Memorandum).'" . 

On Septe~er 7 I' 1989,crisoloqo. ,was issued certificate 

No. 1031 for 10,000 common sllares, of:stockin "National." 
cownunications Network, Inc.," stated on the face of the 
certificate to· be an o:l:.;izona' corpor~tion •. 

- " 

•• 1., y 

.. ' . 
.... '1 • J.. '. 

'''' .. 

17 Note that the corporate name 'lacked the comma':between the 
· .... erd.s "Network" and "Inc.," and that the.,otteringmemo referred to 
list's' "l988" as the year the offer "was "being made. Although' it, is 
stated that a new entity, the NCN of the present application was 
incorporated on September 21, 1989 in ,_Arizona, acquired the assets 
of t.."l.e old NCN, and either issued nor~wo1l1d'issuethe new-NO: stock 
to shareholders in the tormer NCN f it appears th.at criso'loqo" as,. a .' 
shareholder in the old NCN was nev~r" intormed . or attordecl a~, . 
opportuni ty to vote on the proposed. changes " and" was never issued 
replacement stock in the new NCN although she had become a 
shareholder on September 7, 1989. 
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Thus crisologo was issued 10,000 shares to an Arizona 
corporation Wh~~ 'shesubscrib~d 'to: 'buy shares :'in ~a' Nevada:':' ::' ';,,;. '.,. 
corporation, ~d, fUrthermo're, the' ·purcb.ase~ o't io~o'o'O>'sl'iares ~was" . ,,':, 

. " , . " " . .' ~" , ," '. 
contrary to the 20,000 share minimuxn set forth in the'offer:i:nq~ 

'In ad-eli tion, 'in' the ''Preparad.''Testimony'' of' NCN' s" General 
Counsel willia:m.s, offered by NCNrs counsel during thehear£nq~: and' 
accepted. by th~ AL1 as an AdlIlission AqainstInterest, 'EXhibi"t· A '" ".' 
thereto, is stated by WilliamS to reiiect the dOC1.Unents read,and' 
signed by C%'isologo before she purchased the stock;':' ButWi~liams 
oeviously has shuffled. the docUments that make up hls Exh~i t'. His' 
exhibit includes a differentofferinq'memorandumwith aeopyof the' 
subscription agreement O:iso10go signed~ William"s Exhibit <tias:a " 
covering offering memorandum entitled "Private Placement ,"" 
Memorandum" dated March 25, 1988, offerinq no par shares for $1.00 

per share, minilllum. 'investlnent 7,000. shares' C$7~ 000) :inthe,:,stock of 
.• ,'., .,.1 '.,. "., ... 

National communications Network Inc.;. (no comma between,:,Network and 
Inc.), an Arizona corporation. The ,accompanying subsciipt±on 
aqreement signed "by Crisoloqo on July 24, .19'8:9' refers ;to1:he Nevada 
corporation, and the HConfidential Offering Memorandum,'" not the 
"Private '. Placement Memorandum, H and. ',states, the payment, ,to ·J~e $0.50 

per share. The purchase could not 'have beenof,the'Arizona: 
corporation stock. " . , " _,' ' ' ' 

This appears to }:)e,little'-d.oubt",that NCN,' ·under wb.atever~ 
name or legal entity at the moment, was, as the rumors reported by 
Ano indicate, desperate to raise funds, but either the controlling 
interests were incredibly careless with legal niceties, or artfully 
intent upon misleaciinq and takinq in potential investors. ,S~,~~rl'y'l .. _., 
the objective was to get the investor"s' money,. in, whatever,::al'Ilount,' .. 
wi ~ . little or, no regard to terms' of', the for:nal offering':::nemoranc,i>' 

, . . , .. ' . ' 
NCN has seen fit~d.espite ample notice 'and ,opportunity to' 

do so, no,t to contest or rebut the, evidence presented at, the . ~ 
• 'r • 0' ' • • '" " ,'.. ~. • 

January 10·, 1991 hearing .. , Ind.eed,. its· attorney at tb.at':'hear.inq:. c. ,:-

tacitly conceded Hpast pro~lems": ~ 'Thus~, the facts presented' are:" >" 

", ,-'~' '... ',,'." ,., ,,... . 
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not really :in'dispute,and we can: 'only- eonclude. :,that cNCN.:: ,does :not " ',: ' 
meet t."e puJ:)lic ,convenienceanct necess,itj" stand.arcis WQ· expect o.f-,a~ 

public utility reseller of telecommunication serv-ices' in ",
California. Its shifting management entity, practices,~ and, ,.: 

operationsare~ not eeneficial to- the general puJ:)lic ,its' customers, 
distributors, and" investors. . It has: operated in california , .. well. ' 
~efore filing its A. ~0-04-0S0 in Aprilo! 1990 ;ithas"continued 
customer solicitations when' knowingly it ,could. not proV"idecar=ier 

service:- its marketing scheme is des.igned to· place more.emph.asis on'" 
sales of its 'marketing ,tools than upon '~provision of '. ',,' ,'''' .. 
telecommunication service 7i t has d'eviouslysouqht to"tlvO"id. ::. 
hearing::. on alleged tro.nsqressions, and."ithas: mi5repr~5ented,' , ' 
evidence it caused to be placedbetore;the Commission. , 

For these reasons the commission'will revoke:the"'::'H .,; 
certificate of 'public convenience': and, necessity it granted, NCN by 
0.90-07-026 to offer and. provide reseller telecommunic~tions 
services in california. 
Comments· on the :'Proposed ; Decision :;' 
of the Admini§j:rati ve J.a.w Judge 

~."'''", •. T, 
n'A ••. ' ... __ •• _O'Tr,,' 

\ ' ....... ,' 
~, .. ,.J ,~. 

"As provided by" PU :,Coc1e,§ <~,l~lr ,the.' Proposec1Deci:sion .-~f 
AL'J John B. :'We'J:ss was served on the ;,parties to-.this .,proceed.ing .. , 
Only NCN s~mitted:eoltlInent - ORA alone' subm.i tted reply ·:conuuent,. :.. " 

In its . conunents, 'except 'wi th 'regard. to·' 'ilnpJ;ementation, 
NC!'J' states it has no objection to the ,proposed o,rder.," With::the" 
stated objective ,of implementation' in't.b.e:Oest. in.terest .. of the,' 

"'c,_. ',' 

Commission and NCN's California,':custome.rs,NCN asks.':for'; '., ,. " 
mod.ifieation of-paragraph 3 of the proposed:ord.er;.:By 'that· :'. 
proposed modification NCN essentially asks for 3,-0 days;'in whicb.-:o' 
mail notice of ser.rice discontinuance" and "another 3'0 days,",f:om 
customer receipt of such notice in ,whiCh. to accomp'lish~such: ,; 
discontinu~nce. ",-

'ORA,' in reply, states that, its prevailin9 .. concern is.that 
NCN be required to terminate,itsCalifornia"oper:ltions:',at~the'_, 
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earliest possible date, .butin a' InaMel:, ensurinq ,uninterrupte~,lo_nq:,;: 
distanc.ec.ustomer service.' DRA is-al·so:concerned that it be. made ," 
clear to the eustomers that NCNl-sD-eing required to: ceaS;e ,: 
California operations. .. : .. 

We have .carefully '.consider.ed :NCN's comments;"and,-.ORA.,':S " 
reply. We note that to some-extent bO,th h.ave transgressed:-.. }j~yon~" . 
the scope contemplated in Rules 77 .• 3', and 77 • .s~res~ectively',.'of our
Rules ot, Practice-and Procedure which- essentiallylimi ts- bo.th ~to "' ,., _ . 
!ocus on factual,.. leq.al,.:. or technical errors,. However" .we.:believe, 
the concerns ot both- with. regard to· customer access. to other long 
distance carriers . upon NCN's d.ecertification are·well . taken .•. " 
Accordingly" in' order to ensure that· NCN' s customers·· in California 
may obtain alternative long distancetelecoXtllnunications,without. 
interruption or inconvenience,. we have revised the AIJ.<s~:third 
conclusion' of law I and. order±nC]: paraC]raphs- aS',set " to,r:th ,in our, 

order which follows. ''- •. ", 
Findings or Bct,~~ ,." , . " 

l. NCN, variously styled and incorporated·:::in~.'other stat,es,a:e:'::, 
the time of the captioned application,,' Was ~ representea:'i'n,:~th'at ' .. '.;"' 
application. to bean AriZonacorporation'operatinC]. on',a.:nat.,ional 

:Oasis in selling"discounted long d.istance te-lephone service' ", 
targeted to· resid.ential customersand.'Sl'nall ·}jusiness owner5--.-:.::. 

Z r Without investment in proprietary swi teh equipment,. NCN 
asserts to prospective customers that··it offers. its discounted l.ong 
distance ser.riee }jy m.eans ·of '''relationships'' with major, ,: '. ", 
communication carriers: however~ .. in practice these claimed 
relationships have very frequently failed to d.eli ver. .. the promised ,', 
service,. or were a.borted or o't:b.er..,isenot, finalized 'during, , cor .. tract: " 
negotiations,. very frequently leavinc;, the s,igned ': up· ;customers~ .. 
·..,ithou'C the promised service and with an N~ coldly nonresponsiye;· 
to complaints. . , ..... ." .. : '" 'h'." 

~ • NCN employs a %nul ti-levelmarketing netwo,rk" scheme,. 
primarily u.singindependent _ contractor' distri.'butors, "aq9ressi vely :<',~i ;', 
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recruited, to pursue' customers; these d:istri:but'ors're'ce'ive:,:at best 
fracrmentary 'training before 'commencing market'ing:" act"i v:-ities, ":fo,r"',, " 
NCN. ", .• "J '. 

4. Distributors earn commissions and.' overrides: by ,recruiting 
new distributors and. customers and :from sale~ of NCN' s' DPS:: ,Tro.ininq 
Packages and sales materials. ' , ' ", " 

$. The primary emphasis in NCN"s market'ing,scheme.:and..its;;::. 
practices, both in ~li!ornia and other 'states, -ippears 
coneentrated. on sale' of its training packages and materials, and to, 

recrui t adcii tional ' distributors, with' minimal' concern :for service: ' 
issues. 

6. As a result of NCN's switches in carriers', distributors. 
are often lett' to al::lsorb' the cost 'of obsolete 's",lesmater'ials and 
forms' sold. to' them :by NCN', thus torc-ing 'them to> purchase' :new.' ' 
materials to continue with NCN. 

7. NCN :frequ'entlY "reorganizes" or 'realigns,~ a!though)the:': 
th.ree Gun :family prinCipals always emerge in 'de: ::e,,:ctO: coritro.1~ of 
the new entity. ,'c,,;" ,. 

8. NCN's stock o:ffering practices are grossly ,improper, if 
not fraudulent: in its quest :for quick cash' it has,' disrega'rded ,the 
terms of its own lnemOrandUlUofferingsto a<:cept paY'llent,and.:~issue 
~h~res in less than st~ted minimU1n 'amounts, but in another' 
corporate entity bearing perceptil6ly thesa:me name, ~ut':an' entity 
incorporated in another state; and then~ refusing to, answer 
inquiries about that stock. 

9. When its applicationbefore~the' Commission,was:prot'ested 
by one of its distributors who raised serious allegations' and 
questions concerning NCN's mode of operatio'n, . integrity,:"and'" 
financial representations, NCN bought o'£f the protestant by,.' 
arti!ice and questionable practice.~ 

10. Relying upon the face of the' petition, theColnlUissi;on·b.y. 
0.90.-07-026 granted. NCN a certificate' of p~lic::'c::onvenience and· 
necessity to operate in california. 
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Once certified, NCN- soon parted .company, with .. i,ts" .. 
• e' ... " 

ll .. , . 
., ' 

d.istributor, leading- t.."le lat~r to orchestrate. a ,renew,edset"of. 
allegations and disclosures and to fil~ f~r rehearinq~ '., '- " , 

l2'. Pursuant to PO' Code § l700 ," the commission :by o. .•. 90:-l0-048 

determined to review, the matters.alle9'e~ wllicb..:. :bore, o? NS~: s. 

fitness to be a reseller ot telecommunication services in 
• ,< l ' 

california, and ordered rehearing of NCN's application. _ 
l3. Although NCN repeatedly sought delay"and associated, 

disassociated, and reassociated local counsel, a .PHC on 
• " • \ M .1 

November 30, 199.0 sc.beclulecl a hearing date and orde,red eXChange of . 
prepared testimony, which exchange was made substantially as 

SChecluled prior to hearing date. 
14. NCN's :lo<:al counsel, re-engaged, appeared.. tor .. the, 

January lO, 1991, nearing, :but without witnesses.. who assertedly,were .. , ... ' 
• , ' ' • ""~' 0 •• ,. .,.,.,,' , 

not ""'able to make it,H and again NCN sou9ht, dQlay,.::tatinq.that,.a , 
, "'" 'M. "', • 

controlling interest had .:been ~ld :by means of a stock .tr~act.ion 
on Dece~er 10, 1991 to, the Gentry Group" a MiChigan corporation. 

-, ., . , ' " . . .... ~ ... .' . . 
15. The reported December 10, 1991 sale of control .wa~ 

·s .. ' •• 

consummated without commission authority and not in compliance with 
" " , 

provisions of PO'. Code § S54. 
~ .~ .oj. ", .' 

l6. In view of the ample notice provid.ed ,}:)othcoun:s,el,and.. 
principals of NCN of the January lO ,l9"9l hearing,. the .ina:bility of 

., ... ". ...' -'- .-

NCN ·..,itnesses to-:be "atJle to- make it" despi,te the .evident _serious 
nature of the allegations and indicated evidence to :Ce introduced, 

. , . '. . 

illustrates the disdainful attitude held :Cy NCNprin~~pa"~s"to, the 
regulatory authority and jurisdiction of this Commission. :,' . 

17. At the January 10, 1991, hearing,. NCN's attorney readily." 
.• • t, .'. "; " ... ".", "'" 

conceded "past problems," and these past problems h.ave ,"been. 
" '.' ,. -

demonstrative of the fact that NCN has failed to show a high degree ." 
of responsibility and lacks the satisfactory fitness .. to provide 

. . - -. '" 

communication reseller services to the benefitot theqener~l 
.,.' ) 

public its customers, or investors .. , .. 

' •• , "J,'" 
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~. ,''', .t. .', ,''''' ".. '" , ...... 
,.. .~ ". '." '"' "A"...I, ~ 

1. "NCNhas' amply~ demonstrated by: i:ts, . actions,. and.. eonduct .. 
, c .. " .... ., •••• ~ ,., ~. '.. " _ • ' .. 

that it does not meet tb.ep\.lljlic convenience and. necessit.y, 
st~ndards expeeted of a pu.clie, utility;:r.eseller ot' . ,','.': 
telecommunications services in California. . . 

't, " 

2... 'l'h.e Certificate of, public: convenience, and. nec~ssi.t.y;,'." 

granted NCN by 0.90-07-026- to ot't'er ancLprovide. resQller. ' 
- ,. • • ,_. c .' I .' .,_ •. '" I.. '. ,. 

teleco:mmunications services in Califo·rnia. show.d ,be revoked. " 
z. Because of the serious nature of NCN's deficiencies in 

trust, pertor.manc~, and r~lia~ility, and to prov~nt turthQr 
.. .'" -. ." \" . ' 

activitie.s,. this· revocation should be made effective i:mllled.iately., 
and NCN's operations in 
practic~le.in a manner 
existing NCN customers. 

California should. cease as. soon as ... 
. . ~. -. '" . ' 

that ,will. ",llow for ad.oquate notice to 

'. ~: ! ':~ ". I .... , 

r.r :cs ORDERED tl:la t: .. - : . 

1.. 'l'he .certificate o'! .public.convenience and. necessi.ty , 
. '. ..~,. 

granted to NCN Communications, Inc •• (NCN) ,.to operate as a .resell.er 
, '. - • -.- "".. •• • .. , ,,'" .' ~ •• , .... " .' h " 

of telecoItllll1.Ulieations services-within,california .is revoked. in 
accord.ance with. the ordering paragraphs which follow ... 

2. NCN shall i.nunediately cease.all California operations, 
, , ,.., '. I '," 

including, :but not limited to, soliciting' or connecti.n9'".ne~ 
customers or d.istributors. NCN may continue to provide long 
distance service to customers connected prior to the effective d.ate 
of th.is order until 30 days from that effective d.ate, a1: which time 
all NCN lon9 di~1:anee ~erviee in Calitornia must cease. 

3. Within 10 d.ays of the eff~ctive d.ate of thi: order, NCN 
shall ~ail to each of its California customers, distributors, ~nd 
other participants in its California marketing network notice of 
this revocation of its operating authority in california and of 
this order that it eease operations in this state. 
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4. In addition to the information required in Orderin<r;.'~~:·.·. 

Paragraph 3,'sUch' notice' shall include:' 'statements' th.at, 30>;'days.: 
from the effective date of this' order', NCN:will no.:-:longer:"prov'ide' 
long distMce service in Califo':i:nia- and· that:' customers should .... : ::. 
contact a long distance carrier ot' thei'rcho-ice or·eont~et· their' 
local eXChange company to arranqe'fora>new long. distan~ carrier. 
Such notice shall not inelude'the: names of·' any: alternative.~ l'ong 

distance providers and shall not solicit: any further ):)us.iness::·witll 

N~ or its affiliates. 

,". 

5. Within lS d.aYs of the; effective: date"' o·!' this:: o,rd.er NCN ' 

shall provide the Executive Director o·f this Commission a~ notarized.~j 

verification signed. by its 'Chief Executive Officer of its ., 
conformance with the provisions of Ordering Paragraphs 3 'and>4' . 
herein, together with a copy of the notice sent its 'customers: and 
others as provid.ed. in said paragraphs, and a list of the customers, 
distributors, and others to· wholll'th:e'notiee was sent. 

6. Within 45 aays of the effective date of this oraer NCN 
shall provide the Executive Director of thi'sConun:i:'ssxon :a: notarized 
verification signed. l:>y its Chief' Executive O·tficer o·:! its 
eQnfQl:'l'1lanee 'wi th all the provisions o'.f this' order.:' .. , 

7 • NCN may eontinue to assist Cust'omers' to ensure 
uninterrupted service and. completion of final ·billings·. NCNand 
its representatives shall not provide'any referrals for· long: 
distanee carriers. 

'" . 

. - ' " ' .. (," 
• Ii .' ~.' '., 

";.' -,<', \', •• , •. " 

", I ' .+ ,,\ • 
"./ ... '.' 

r', r .-. 
' .. .'., ' ... '::: ' " '" ~ ",' .' 

. " " " .... ' ... . , . ~ .,,, ... ,., 
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8. NCN is placed on notice that failure to comply fully with 
each of the provisions of this order may result in imposition o·f 
penalties pursuant to PC 'Code § 2107 for each violation or failure 
to comply. 

This order is effective today. 
Dated May 22, 1991, at San Francisco, California. 

PA'!'RICIA M. ECKERT 
President 

G. MITCHELL WIr..K 
DANIEL Wm.. FESSLER 
NORMAN O. SHUMWA~ 

Commissioners 

commissioner John S. Ohanian, 
bein9 necessarily a~sent, did 
not participate. 
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