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BEFORE . THE PUBLIC UTILITIES COMMISSION OF IHE STAIE OF CALIFORNIA ‘M

In the Matter of the Application-of’ , .
NCN Communicaticns, Inc. for.a . . ! o
Certificate of Public Convenience 0w e

and Necessity to Operate-as a. . .: )~ *Appl;cat;on 90-04—050
Reseller of Telecommunications (Filed April 27, 1990)
Services within California.
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Alexander, Millner & McGee, by Barhara-
Monty, Attormey at Law,‘for NCN L
CQmmunmcatlcns, Inc.,’ appllcant. - '

Marlvn Ane, for Ainsly-Ane - & Associates and
herself, protestants. o

Armour, Goodin, sanlotz & MacBride, by

Attorney at Law,- for.
Califeornia Assoc;at;on of Long Distance
Telephone Companies; and
Attorney at Law, for Toward- Ut;l;ty Rate
Normalization; interested parties.
ato, for the Commission
Advisery and Compliance Division.

ng;;n_Lgmhgn Attorney at lLaw, foxr the
Division of Ratepayer Advocates.

The predecessor corporatrons to NCN Communlcatlons,,Inc.‘;,
(NCN) have been in business since. late 1982, until 1987, '
pr;nc;pa’ly as a regmonal company se“llng dxscounted long d;stance
telephone serv;ce and acquiring and servmc;ng customers in the'
Phoenix, Arizona area. The current ownersh;p began Ln 1985 as ATS
Ccmmun;cat;ons, do&ng bus;ness as Natlonal COmmunlcatmcns Network
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Inc. (Nationmal). 1 In 1987 a decision was made to operate ‘on a' B
national basis us;ng a multi-level market*ng ‘network " to acquire
long distance. customers, wmth the target market belng the I
residential customer .and’ the small bus;ness owner Ain equal access '
areas, whose monthly long distance bill is approxlmately 5500 or
less. o R

As NCN describes it, the leng d;stance lndustry LS one of ;f

giants and midgets, with few medium-sized competitors. AI&T, MCI,
US Sprint, and ITT control '90% of the market. Most of the others
operate on a regional baszs by ownershlp or- access through a costly
switeh mechanism by which they direct -their customers’ calls to the
various telephone lines l;nk;ng any part of the ccuntry. NCN, a
rswitchless reseller,” w1thout such major investment in equipment,
would operate through a ”relat;onanlp” wzth ‘one-or more of the
major nationwide long distance carrlers, thus- lnstantly obtaining
access to a nationwide market.?_ Tpe major,carrler_se:v;cea the

1 ATS Communications more recently does.business as an affiliate
of NCN, with National reportedly having-gone inactive on or about
October 1, 198%.

2 Relations between National and MCI commenced in March of 1988,

according ©o NCN, and a certain number-of National customers.were-
placed on the MCI network, although about ten times as many were
submitted but never successfully placed on the MCI network.-
Accordingly, National sought a relationship with AT&T and in . -
October of 1589 signed an agreement to become a Software Defined _
Network customer of ATST. The promise of unlimited, swift customerx
hoockups and no line charges didn’t materialize, and AT&T could -
place only up to 400 customers a month with a monthly line charge.
NCN got its advance payments and deposits of approximately $450,000
returned and in February 1990 terminated the relationship, and -
reestablished a relationship with MCI, successfully achlieving some
hookups. In June of 1990 MCI filed a revised tariff which
allegedly discriminated against switchless resellers, and following
a dispute presently in litigation, MCI ceased serving NCN customers
for NCN’s account September 14, 1990. Meanwhile in July 1990 NCN
contracted with Allnet and Allnet has been expeditiously connecting
NCN’s customers.
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calls of. NCN's customers then bllla NCN dlrectly, prov;dlng
tremendous dlscounts because of the lower overhead costs lnvolved.
NCN then bllls Lts customers at its own rate ) s well as provzdlng
customer serv;ce operatlng off the carrxer dlscount. oo o

The common denominator of tne NCN multl—level marketlng R

program is the Independent Dzstrlbutor, an lndependent contractor
whose functaon is net only to acqulre personal customers, but also
to recruit other Independent Distributors. NCN wants not only to~
acquire creditworthy customers who WLll use long dastance, but” alse
to sell its Data Processing Servmce and Tralnlng Packages (DPS-
Training). 3 Each Independent Dlstrabutor ls pald a commmsszon on’
the net collected long distance usage of hls personally recrulted
customers, as well as a commlssaon on sales of DPS-Tralnlng
Packages. Througn both recruitment success and package sales,
advancement nmay be made to hlgher levels such as Area Dlrector and"”
Regional Dlrector. Customers are ‘not requlred to«become
Independent Dzstrabutors, but rf they do, in order to gain aceess
to tralnlng sessions and quallzy for further advancement tney must
first purchase a $230 DPS-Training Package. Slmllarly, the cost of
the Area Director Material/Training Package is $350. And ‘there are
available at a price, a substantlal varlety of forms, brochures,""
manuals, visual sales aids, videos, and tapes. Franchlses, S
consisting of one or two states, may also be purchased. -
There are no setup fees although normally tnere is a
small charge o the customers levaed from the local serv;ce o
provider for the changeover te NCN. The’ Independent Distributor
whO aCquUires a new customer earms 4% of that customer’s monthly

3 The data processing service provides a distributor .an. .
accounting: funct;on, automatlcally issuing weekly. and/or monthlygn g
earned .commission checks, while the training package ‘provides f“”’
training materials and access to classroom training conducted by, a’
Certified Area Director.
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long dlstance bill wben pald and upllne d;str;butors and_sales

managexrs -earn tbe rema;n;ng 7%. In some cases because of possxble“‘*
non-qual;!ylnq factors attrlbutable to a d;,tr;butor, les* “than - 11 3

would be paid out to the dlstrxbutors. In such znstances NCN '
retains any remaining percentage. . ”’“;” m

By 1988 capltal apparently was needed to flnance -
expansion of National’s mushroomlng telecommun;catlon reselllng
business. Accord;ngly, in March of 1988 by a przvate placement
memorandum stressing the higb rm;k, non-liquid ,peculatdve nature

of its offering, National offered a 100,000 = 500,000 total share o

commeon stock offering w;th the ofter to be open no later than
October 31, 1988. The offer;ng mater;al revealod that three
officer-director members of the Gurr family owned 99. 995 of

National‘s 1,501,000 shares outstanding before the offerlng. The a
offering was ‘made as an Arizona corporatlon. The ftock was no par e

value; sold for $1 per share; minimum lnvestment 7, 000 shares.

In July of 1989 Natiomal in a confidential offerlng o

memorandum offered 800,000 common sbares, again stresa;ng tbe hmgh
r;sk non-liquid speculative nature of its offerlng,'and statzng '
that the securities had not been placed with the Securltees and

Exchange COmmlsalon or approved by the securltzea regulatory

authority of any state. The offerang materlal revealed that then, J

before the offering, the 3 off;cer-dlrector Gurx famzly members .
owned 58% of the 8,692,623 common shares outatandxng,‘wh;le another
4 officers or directors owned anotber 19.9%. The offer;ng would
serve to dllute the Gurr interest to 53. 8%, it was stated. Th;s

offering was made as a Nevada corporatlon.é” The stock was par e

-

4 According to statements made -in’ the offering: memorandum,‘w"l :
National ‘had been acquired by Magnetic, “Inc., a- Nevada-corporatlon:ﬂh
which in turn had been renamed “National Communmcatzon,-Network
Inc.,” same name as its predecessor.:
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value $0.001, selling for 50 cents a,snareﬂ,minimum¢invg§;mgp;:

20,000 -shares, - o o . L a  me a PN
Several months later zranchxszng was determlned upon as.

another methed to raise capital. Assertedly, rather than wait tpe,.

time it would take to audit National, it was decided to form.a new.

corporaticon, perform an audit of the new entity, and thenw P e
franchise. The new entity, the NCN of the present applmcatlon, was
incorporated on.September 21, 1989 back in Arizona, . qualified in
some states, and assertedly on ox about October 1, 19589 purchased ’
all of the assets of National, and either issued or stated it would .
issue NCN stock to Natlonal‘shareholders‘Ln,theﬁsamq propprt;qn_asw
National Stock was held. .. . : . -

Meanwhile, as early as 1989, and well bororo it .ought
authority from this Commission to operate as.a reseller of.
telecommunication services in Cal*fornxa, NCN began Lts aggress;ve
recruiting and sign up of customers and a dmstrxbutor network'
within California, and in a number .of instances. provided long .
distance services.
NCN’s Califormia COm:iSSEOn
Application = A.90=04-050

on April 27, 1990, NCN filed Application.(A.) 90-04-050
with this Commission under Public Utilities (PU). Code.§ 100L for a
certificate of public convenience and necessity to. operate as a .
reseller of telephone sexvices-offered .by communication common
carriers providing telecommunication service in Califernia.. The
application set forth that NCN propesed to start. operations{by.‘
providing 24-hour intexrlLATA long distance service between
origination peints in California which were equal access and
serviced by MCI Telecommunications Ceorporation.

- ~ - - 4-

On June 1, 1990, Marlyn Ano and Ainsly Ano & Assoc1ate¢'
filed a protest to NCN’/s application. Ano, idcntifled in. ‘part as .
an NCN Area Distributor, made numercus allegations pertaining to
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NCN’s financial representations to the Commission; -its mode-of-
operation, inducements to the publie, problems with long distance -
carriers;‘stcck salés, and misrepresentations. -However, on
June 28, 1990, before any hear;ng was set, the protest was-
withdrawn by Anc.s ‘o R . o @
Ex_Parte Certification - o SR

In the absence of further protest, the application - .7 ..
processing continued ex parte and by Decision (D.) 90-07=026 issued’
July 6, 1990 NCN was granted a- certificate of public convenience
and necessity and authorized to offer and provide reseller services -
restricted to an interlATA basis with service to begin after
submission and approval of its tariff schedules. On July: 23, 1990-
NCN’s Vice President and General Counsel Jefrrey G. Wllllams f;led
NCN’s acceptance of the certificate. - x SO .
he Ainsly-2 Petiti ror Rel .

On August 8, 1990, Ano and Ainsly Ano & Associates 'filed™ "
a petition with the Commission seeking a rehearing of 'D.90-07-026." - .
In the petition Ano alleged that the Commission had erred:in
relying upon her June 28, 1990 withdrawal of her’ 1nzt1al protest
which she argues should reasonably have alerted the Commission to
investigate further the activities of NCN and the truth or"
falseness of NCN’s representations in its application. “She
asserted that the withdrawal was made-in response to lawsuit: - -
threats against her which led to a settlement agreement induced-by -
a monetary offer unilaterally abrogated by NCN after the protest
was withdrawn. She repeats assertions that-NCN’s financial' -
statements in its application are at variance with financial = -

-

S The Calzfcrn;a Asacclatxcn of Lcng Dlstance Telephcne
Compan;es on' May 22, 1990 had alsec filed a protest limited™to a 7 .
possibility -that the Commission might determine that-no.certificate-
of public convenience and necessity would be required. Otherwise
it had no objectien.

"
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;nformat;cn submztted to prospect;ve stock’ ‘purchasers. She- alleges
that NCN 15 carrylng on a ”supormarket of NCN products,” and-makes -
more money ‘#zom sales of promotlonal ‘materials than from long -
distance serv;ce, which raises questlons 0f a’'possibdle ”pyram;d or -
scan” enterprlse preylng on innocent California residents. - She
asserts NCN m;srepresents lts long d;stance carrmer as well a* its o
actual legal identity. : : : - S
D&2Qzlﬁz%ELSEﬂszﬁ_Bshsaxing“

Upon rev;ew ‘of the Petition for Rehearing, ‘the Commission

LT TR
PR

concludéd that the NCN conduct compla;ned of may have a bearing om -

whether or not the public interest is served by the issudnce of a’
certificate to NCN, and alsc whether NCN has misrépresented its
financial status. Accordingly, by D.90-10-043 issued October: 12,
1990 the cammxss;on granted rehearing, orderzng applicant and all’
interested part;es to attend a- prehearinq conference (PHC)- to be
scheduled. e e

The matter was asSignéd'tb"AdministrativeiL&&’Uudge?(ALJ)
John B. Weiss. On November 22, 1990 NCN’s General Counsel Williams'
telephoned the ALY regarding scheduling, seeking delay. He was =
informed that the PHC would be scheduled late in November. -Formal
notice of the PHC set for November 30, 1990 was mailed to all "~
parties on November 9, 1990. S ‘

On November 23, 1990 Attorney Barbara S. Monty of the San

NEREN PN

Francisco law firm of Alexander, Millner, & McGee, telephoned-the - -

ALJ to request a continuance, stating her firm had been-retained

only ”yesterday” by NCN. Pointing out that NCN had had ample time =

to retain local counsel, that there were still seven days before -
the PHC, and noting the’ cOmmxas;on 'S concern over the allegat;ons;
the ALT denied the recquest. ' o o e
Ibe November 30, 1990 PHC

On November 20, 1990, the scheduled PHC took place in San

Francisco with appearances by NCN, Ano, the California Association

of Long Distance Telephone Companies, and Toward Utility-Rate . .- -
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Normalization. The Division of .Ratepayex Advocates.(DRA) had '
advised it would not part;c;patee ALfter, tne general parameters for.
the hearing were.discussed, arrangements were made ﬂor an. exchange
of witness lists (deadline Decembe: 3, 1990) .exchange of
prepared testimony (deadline December 17 1990) ,. w;tn hearing set
for January 10, 1991 (and. January 11, 1991 in reserve) Deposlt;on j
of Ano by NCN’s attorney Monty was scheduled and not;ced for
December 21, 1990, and subpoenas were issued. , .
On-December 20,.1590 the ALJ was Ln:ormed that as of
December 17 1990, Monty’s law firm of. Alexander,,M;l nexr. & McGee
no longer represented NCN. The previously noticed deposmt;on or
Ano was thereupon cancelled. Nonetheless, concurrently, both the
applicant and protestant parties exchanged prepared testlmony for o
their intended and announced witnesses for the hearing. NCN’s
General Counsel Williams (from NCN’/s Gilbert, Axizona, orrice) sent
prepared testimony for himself as well as propesed witnesses Splamn
and Manning, both California. D;strlbutors of NCN. Ano sent
prepared testimony for herself as well as that fLor proposed
witnesses Crisologe, Sansano, Newton, and Moran.mp. . .
On December 13, 1990 the Commission’s DRA flled not;ce of
its participation in the proceed;ng.,”’,,‘,_ P
The Januaxy 10, 199) Heaxing -
-The duly noticed public hearing was held in San,E:anCLsco
before ALJ Weiss on January 10, 1591. At. the outset NCN’* ottorney
informed the ALY that her. law t;rm had been. re-retalned several
days previocus to the hearing, but that the. NCN przncmpals and .
witnesses were.not able to make. it to the hearzng.f She stated tnat é;
NCN had heen sold that she.had been retained to. appear, .state the “;;
new circumstances and request permission f°:_a.33¢PP1+93F19§rbY‘M- -

o

o+
I s
R

PR
.

e e e e - . . .
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ALg Ano did not ceomply until after the'deadline and warning.by:the .¢

.‘
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NCN, meanwhile allowing NCN to-cdntinue serving existing customers: . :
Stating that her information was obtained from Detroit, Michigan, -
Attorney Mike McInerny, whoe she understood to bewbnerbkmthemtourz
controlling interests in the new ownership. Monty stated that' -
since the November 30, 1990 PHC the NCN situation had changed.
dramatically. She related that on December 10, 1990, after a .
6-month study, the Gentry Group, a Michigan corporation,-had . -
purchased 71% of the outstanding common shares of NCN via “issuance
of additional shares.” Monty asserted that the Gentry Group was.
aware of NCN’s many problems, past mistakes, and was working.on -
them; that it had signed with Allnet as well as making an agreement.
with SPRINT to serve those NCN customers previously signed up but
who were never hoocked up. She asserted that the new NCN Board of -
Directors had long experience in management of multiple-level
marketing and teleccmmunzcatlons, and were. puttlng NCN’s ‘house 'in
order. R ' a o
Monty asked that NCN be allowed to refile.under the: .
Gentry Group and be given opportunity to put forward current facts .
regarding the Board of Directors, who the' shareholders are, the
managenent situation, the-financing and capitalization, operations, -
the technical consultants, and legal counsel in all the states
Meanwhile she-asked to continue servxce whxle not szgnlng any new
customers during the interim. = o S
The other participants in the hearing were opposed-te any’:
delay: neting that NCN had notice and should have "been present
ready to preoceed. The Ano representative expressed concern based
upon their knowledge that the Gurrs were still in"the oxganization;
tating that changing the management team and “reorganization” was
a familiar practice at NCN. They noted that Regional Directors,
stt*lbutors, etc. were continuing to obtain money from’ v vt
Californians under misrepresentations and that unless:NCN was ... -
stopped quickly there could be no effective remedies. DRA" argqued .. ..
that there were serious unanswered questions regarding NCN/s .~ -
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fitness to serve the public, and.that until -there is a hearingD§CN,uw

should not . continue to serve, noting that if NCN. were Lo be.,
decertified, :its customers would still be able to obta;n long ,
distance serxvice, perhaps not as direct.a d;allng pattern, but
their ability to access the long distance network need not. be ;n

jeopardy. DRA argued that NCN had had.its opportunity to. prepare .l!

for this hearing, but was not here so whether or not. it has
connected customers should not.influence the prqceedlng.‘ The _
attorney for the long distance telephqneicompanies,pqinteﬁﬁgpfr

another issue raised by the Gentry Group’s acquisition of NCN=-that

of apparent noncompliance with provisions of PU Code § 854 in. the. .

transfer of control by a stock transaction witnout“prmor,chmls xon .

authorization. . S L ‘ ,
After hearing argument the ALT denxed a. cont;nuance and
ruled that he would proceed with the scheduledvheagmng, t;kzng .
testimony and evidence from those witnesses present, allowiné |
cross-examination, and taking any ¢losing argument before. .

submitting. ALJ Weiss observed that both NCN and the Gentry. Group.

were aware of the hearing scheduled for January 10,.1991,.and. yet
neither was “able to make it” despite the obvious stakes in the
proceeding.: He noted the pattern of conduct which can only be
construed as one. designed to delay or aveid Commission review
despite the serious charges about NCN misxepresentations.and

conduct which go unanswered. He noted.the continued. confus;on and
frustrations of signed up but unconnected‘cu.tomgrse—cuutgme:a with

no recourse. The ALJ then proceeded to take evidence. . . .

Protestant’s Evidence

The protestant introduced testimony. and exhibit;hﬁﬁfbﬁth;l

four witnesses: o - R e e e
Testimeny of Maxlyn Ane: It was Anoe’s testimcny.:hatashe_h;d)been‘
recruited in April of 1984 by NCN Regional Dirxector.and Trainer
Sansano. At that time Ano paid $175. (today $230). to become.a
Distributor, and another $295. (today $350) to becqpe,aﬁhA;e;:
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Director thCh status ‘was te entmtle ‘her 'to various éenmi;sion;'and i
overrides. In the apprcxlmate year ‘of her assoc;atron ‘with NCN“she™
developed her own downl;ne of over l ooo of these, however, “only 4N
about 100 were ever hooked up. ‘She testified of the’ complamnts and
confusion derived from NCN s Lnablllty '£0 hook up, or 'deliver‘eon
its changing representat;ons of long d;stance servzce tnrough AT&T
and MCI, and of NCN’s failure to accept or" respond to customexr 't -
complaints or problems by telephone.7 Meanwh;le, NEN- prcssurcd
for product;on on recruiting more d;strlbutors and customers ‘and
pushed sales of promotional materzals, some bearlng names of
outdated carriers (which materials NCN refused to replace or buy
back). Anc testified that NCN never replled to telephone or
written compla;nts for refunds. S

. Ane further testified that in July ot 1989 she" had been S
contacted by NCN Vlce Presxdent Duane Robinson and offered o
part;czpatzon in what was sald to be NCN’/s" initial stock o:terlnq. S
Urged to take 40, 000 shares at 50 cents a share, ‘she" declined that:
number but agreed te join with her daughter Cora Lee' Crlgologo and
invest $5,000. On July 24, 1989 her daughter executed the required
subscrlptaon agreement sent her by Robrnson, ‘and” returned it with
$5,000.7 On September 7, 1989 Crisologo was issued Certifitate

7 An allegatlon corroborated by the May 1990 issue of ng’s
communigator which contains a statement that NCN“’s Marketlng ‘
Department would only accept’ telephone inquiries from.regzonal
directors, franchise holders, and rmeld vrce preexdents.al

8 From a shonp;ng lr;t of some 47 suppl;es and nromotronal
items. . Wl

9 On July 17 1989, Jerry Gurr, NCN's presrdent announced that .
NCN as of July 24 1989 had become a public company, and that its
stock sometime durrng the last week of July 1989 would be traded -
on the Over-the=Counter market. However, when Ano contacted the

(Footnote continues on next page)
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No. 1031, a 10,000 sbare cextificate ot National, identified on lta“ i

face as an Ar-zona corporat;on. Tnat certzrlcate was s;qned by
Jerry M. Gurr and Robert Guzx for the corporat;on. '; o
Ano. also testified ohat after NCN ln Augu t 1989 n o
announced a fr anch;s;ng program,,sne had been contacted by : )
telephone by Robinson and offered a rranchxse for SSO ooo.“':n“‘ ‘
November of 1989 she went to Phoenlx, Ar;zona for a two-day meetlng m'

of prospectlve franchise buyexrs. Although she understood that $2.7

million in franchises. were sold, she declded not to invest. Later,
early in 1990, she again expressed lnterest asklng about _;
California, and Robinsen told her tnat Cal;forn;a s tranch;se had
been sold.

By april of 1990, wnen NCN flled its Calx‘ornla N o
application for authority to operate in the State, Ano had become T
disenchanted with NCN. Frustrated by customer compla;nts and NCN'
facile unmet promises relatlng to ;ts long dlstance carr;ers and
failures to hook up customers, mlsrepresentatzons, and evasmons

concerning the status of the Cr;sologc stock shares, NCN’s actual
legal identity, disturbing news about NCN legal problems Ln o
different states and an adverse Arzzona Better Bus;ness Bureau

10

reporet on theﬁenterprlse, NCN'* reruodl o replace or buy back

(Footnote cont;nued from prevzous page) Dl

three brokerage firms (re pect;vely in San Antonlo, New'York and L
Spokane)’ in which the shares allegedly were traded, she was e
informed they never traded tne shares.

10 Ane followed up on these leads and lncorporated as exn;bl  in .
her prepared testimony correspondence from dissatisfied buo;neoa
and other customers in Colorado and California demanding refunds
and complaining. of misrepresentation regarding promised ATST .
oerv;ce use o the NCN ”call;ng card,” the ”so—called” tra;nzng.

(Footnote continues on next page)
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forms and sales materials bearinéfodtdated“informAtion}'constant'”
pressures to sell NCN’s promotzonal products coupled- wzth glowing
commission prom;ses which never materialized, and’ perce;ved
substantial and material discrepancies between financial statements~~.
in its stock offerlng and these submitted to the California“- '
Commission, Ano determ;ned to r;le, ‘and did f;l» her June 1,:1990
protest to the NCN application.” - * T e T
It was 'Ano’s further testimony that about’ two weeks  later
NCN‘’s Bill Walker (formerly National Sales Director, but after
NCN‘s May 17, 1990 ”reorganzzat;on,” NCN’s Senioxr-Vice President)
repeatedly telephoned her, admlttlng past NCN' mistakes and- asked
her to w;thdraw her protest and give the ”new management” - another
chance. About this same time Ano had engaged an attorney,r -
Rosalinda W. Azaxraga te try to get back her downline' organlzatlon .
(then cancelled by NCN) and to resolve the Crisolege’ stock:
questlons. The c¢orrespondence anorporated into Ano’s prepared -
testimeny indicates that Azarraga and California attormey Thayer
C. Lendauer (who assertedly acts as legal counsel to NCN in
marketing matters and California Public Utilities Commission (PUC)
applzcat;on hear;nqs), about June 8, 1990, worked out’ a settlement T
under which Ano was to withdraw her PUC protest. However, for

(Footnote continued from previous page) - “To T wnoTeTa
received and failures to provide any hookup of signed customers. -
She also included a copy of Ordexr No. -90-1150 -in Docket: - -..: _
No. 89-643=C of the Public Service Commissien ¢f South Carollna
dated December 3, 1990 denying NCN’s Petition for Rehearing and
Reconsideration of Order No. 90-988. In the latter the Commission
had noted a lack of NCN control of its independent multi-level
marketing foxce, its placement of more emphasis on sale of training
material than the sale of telecommunication service, and concluded.
that NCN management lacked the experience and technical capability
and support to effectively manage and operate a oelecommunlcatlon
resale service in that state. - | _ CE e
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unexplained.-reasons Azarraga ceased. torrepresent-Ano,_asd‘tnatw
settlement was not apparently. accepted by. Ano. L '”zwﬂl 5
Ano then testified that, NCN's new. presldent Charles 1p””“”'d
Biskee joined Walker in further telephone e:forts to persuade her i
to withdraw her protest.. NCN’s. lawyer Llndauer also threatened o
legal actien, on June 26, 1990 sending Ano.an ultlmatum letter.‘
That letter, alse incorporated into Ano’ s, prepared testlmony, |
offered her the choice of signing an enclosed w;thdrawal of her
protest (to be delivered to then Chief ALY Carlos at the PUc by 3
p.m. June 29, 1990) or facing an NCN. c;vml actmon ror damages (ln _
excess of $15,000 and stated to represent NCN's Costs_ that would beﬁwn
incurred in defending its PUC appllcatlon plus lost lnterlm _ vl_
revenues caused to NCN by Ano’s fallure to, adhere to the Azarraga— o
Lindauver settlement, and by Ane’s fll;ng of a ”spurlous” protest) ‘”j
The letter also threatened to lnclude Azarraga in the, o1v11 action
and to also refer-her conduct to the California Bar Assoc;atlon if
discovery showed she lacked settlement authority ln 1egot;at1ng theh'w
June 8, 1990 settlement with Lindauer. |
Ano- next testified that at.the "last mlnute ve made an p |
arrangement” that NCN would buy back the stock and, rY, the expensesﬂnl
Ano had incurred leading up to the protest. Ano. testlfled she was
to be paid $5,000 for expenses and $40,000 for the stock and that
her dewnline would be returned.>* anc testified that the
telephone agreement was confirmed in writing by a June 28, 1990

letter from NCN’s General Counsel Williams, a letter incorporated .. ...

into her prepared testimony. This letter had enclosed 2 checks:
one dated June 28, 1990 for $5,000, and.another postdated July 23,;Jw
1990 Zor $40,000.° Ph°t°°°py‘faCSlmlles-snowed both<checks were:» Lo

1l ‘Ane-said that Blsbee told her’they dadn’t have casn,a* thepf.jlg
mement, but would send $5,000 and - a postdated check. for 540 OOO, .
thereby allowing NCN 30 days to raise the money.. . > - AN
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signed by Jerry W. Gurr.. . ﬁéitﬁér.cheékuétdted what: its respective
payment was for, s*ock or eypenses._ Inter alza, Wlllmams' letter
stated that by the settlement -Ano agreed that.r,-”¥,£ .

“Neither you nor any member of your ‘group’ ,
shall mention, describe or allude to the terms'
or existence of this agreement to any persen
for any reason, except to state that the stock

- was bought back, the downline returned, you
have withdrawn the protest and that your are
satisfied.” [sic) : )

The 1etter alsd stated Anc "agreed she would not cash, deposit or
othexwise negct;ate the $40,000 check until July 28, 1990,° and that -
within 30 days of June 23, 1990, Ano would deliver -to NCN :the :
crisolego stock. The letter, however, also did not specxfy what!
each check appl;ed to, whether stock or expenses. it T
Ano testified that the '$5,000 ‘check was ‘good, but that on
July 27 1990 ‘the day berore the second check was due, W;ll;ams
sent her a FAX letter statlnq NCN would not honor the “$40,000
check.{ Ano stated that Williams’ letter, couched in legal” terms,
contained false alleqat;ons and accused her of “econemic
extortion.” Williams’ letter, lncorporated in Ano’s prepared
testimony and entitled’ rrurther Memorialization and Modxtlcatlons,”:f
inter al;a, stated that NCN had sent $5,000 for the: crlsologo
stock, but had not yet rece;ved At. " Williams stated: '

”Fortultously, in nmy June 28, 1990 letter, I did - "
-~ . not commit NCN. to paying you a sum of money, ..
but instead I committed NCN to ‘...send you two
(2) checks,...one in-the amount of $40,000.00.”
I say fortuitously because I believe that you
applied a. Kind of economic extortion or
economic duress to cbtain that $40,000.00, and
it would be. sad indeed if that transactlon were . .
allowed to stand. You gave no additional '
consideration for the $40,000.00; you were
already committed to w;thdraw the Protest in
return for changing the ‘doewnline’ structure,
according to the terms of the June 8th
agreement.. The duress, or pressure in the.
nature of extortion, which you applied is
evident and indisputable.
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”Noththstandlng that we view your actien as a
serious matter, we do not wish you ‘ill -or bear
malice toward you. .As.you may be aware,, there
is presently a stop payment ‘order ‘in effect
with respect to the $40,000.00 ‘check. While we:
have ne present intention to press ¢riminal o
charges against you, it is also true that we
have no present intention to remove the" stop
payment orxder that relates to the check.”

Ano testified she ;mmed;ately telephoned Walker who told her o
write NCN demanding payment. She did on July 30, 1990. NCN.did
not pay the $40,000, and Ano did not return the stock certlrzcate

to NCN. After this incident, which she cons;dered 2 breach cf good‘

faith, Ano determined that it would serve the best lnteregt of

California residents that NCN be confronted with the issues. ne o

found or encountered, and on August 8, 1990 z;led the present
application for rehearing with the Comm;ssxon.u

Ano also testified that after she. :1led her petition foxr
rehearing, on approximately December 17, 1990, about the eve of the.f:'

subpoenaded deposition date, a Norris Schulueter zrom St Joseph

Illineis, telephoned. Scheleuter stated he was a franchlse .owner 1;"
who had paid the Gurr interests $200,000 for hls franch;se, that he
wanted to revitalize NCN and keep it in business, so. he had put the‘ ':
Gurr interests together with the Gentry Group 50 that Gentry could o
buy NCN. He wanted to know if Ano would be wxll;ng to negotlate topf_

withdraw her rehearing protest with the PUC. She ftated uhe ,
declined because as he conceded, the Gurrs Stlll own part ot "NCXN.
xg§;imggx;gx_ggxg_xgg_gzigglggg: Crzaologo tes tlrled that ‘she had
joined NCN in April 1989 and. became - Dlstrlbutor/Area Dlrectcr.
She personally witnessed aqgress;ve sales technlque by NCN
national directors and officers pushing a defectlve product
resulting in endless customer complaints that’ were net answered.
She stopped working with NCN around. March of 1990.. She testified
she agreed with Ane’s testlmony *egardlng the lack cf tra;nlng
provided and long distance carrzer problems enccuntered wzth NCN.
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Iestinony of Alexapnder Sapsano: ' Sansano: testified that he had been
acquainted with Bill Walker, Natlonal NCN Sales Dlrector, and Tom

Norfleet (after May 1990 reorganization the NCN Cha;rman cf the
Boaxd) since 1987 while they were National Directors of another
long distance company. He was 1nv1ted to meet them in Les. Angeles
and met them at a seminar the two conducted for NCN late in 1988.
Sansano testified that he was appointed Area Director and later the
first Regional Director in Northern.Calxzornma, tnerearter
conducting training seminars for hundreds of people in different
hotels and homes, recruiting customers and’ d;strlbutors. Unable to
answer questions about NCN‘s. failure to hook.up customers, NCN’s
refusal to pay back deposits, or make refunds, he became
embarrassed and resigned. He testified that he had concluded that
NCN was more a marketing company ready to sell any'product for
profit, in the guise of a long distance service reseller. He found
further support for his conclus;on azter hea:mng NCN Vice President
Tom Williams announce in a meetlnq that: a numbexr of compan;es had
contacted NCN to sell their products. He found that after several
vears of operating, NCN had been very successiul selllng
memberships, :ranchlses, suppl;es, and’ secondary products but not
long distance sexvice. S S

While DRA offered no witnesses, it did éponsor four
exhibits to which exception was taken. The ALJ thereupon took
official notice of the four submissions as follow s

1. A November 9, 1990 letter from the "
Vacaville Art League asking about NCN’s
- operating practices, .and encleosing copies
of an NCN-nonprofit organization agreement
and NCN literature offering long distance-
service to the organization’s members at
discount with an eight pexcent override of -
the collected usage for the sponseoring
organizatien. S

2. A September 13,:.1990 letter Lrom-a - Lo
California consumer asserting that NCN wasz




A.90=-04=-050 ALJ/JBW/p.C

- enploying deceptive marketing practices:. . .. uveow
representing that service would be threugh ™
ATST but furnishing-it through MCI, and: ~~- - 7
being unavailable and nonresponsive: o . -
complaints.

A copy of Order No. 23773 dated T
November 16, 1990 of the Florida Public
Service Commission cancelling hearing that
nad been ordered following numerous e
consumer complaints, and in view of
Commission adeption of a September 13, 1990
settlement offer from NCN and NCN agreement

to adhere to numerous listed terms and
conditions, as well as payment of a $20,000
fine, granting NCN a preliminaxy ,

certificate--provided no protest is filed.

A copy of a September 25, 1990 order of the
Minneseta Public Utilities Commission
denying NCN a certificate of public -
convenience and necessity after concluding
that NCN’s marketing organization is not an
acceptable means of selling regulated
telecommunications service; that its
distributors lack training and are not
accountable, resulting in a system not
beneficial to its distributors, customers,
or the general public. The order alse
contained a cease and desist order:
requiring NCN to stop providing service in
Minnesota, and requiring notice and
refunds.

E J- !, E -v! ) ‘

Applicant’s attorney Monty stated that she represented
both NCN and the Gentry Group, but was not prepared to present
witnesses nor to address the issues, and was appearing solely to
present the changed NCN ci:dums;;nces,and :o ;equesf permission for
the Gentry Group to reapply. Howevexr, Monty did cross-examine Ano
with regard to the stock transaction and the clrcumstances
surrounding Ano’s withdrawal of her protest, and Criseloge as to
when she ceased working with NCN. Monty alse moved to admit copiles
of the prepared testimony~o£“williams‘Cand.attacnedwexnibit
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material), Manning.and Splain,”" although the sponsor wztnesses :

had not appeared. - The ALJ accepted these . not as exh;bzts but as 2 {;

form of admissions against ;ntere,t.lzi,.

Closing Statepents

-In elosing statements DRA argued that the Commz s;on

should either dismiss or deny the NCN.application and requ;re that“.:
NCN notify all California customers. and. d;strzbutors An %Fﬁv:,m;ukuﬂ

marketing chain of such a dl.po,;tlonﬂ with. & notarized .
verification of its compliance with the. Comm;sszon’v order tc be
filed within ten days after the order. DRA would also requlre NCN |
to refund to each customer $10 to cover the charges for sw;tchzng.
both to and from NCN, and to fuxrnish a California, customer and
distributor list to the Commission within three days of the ordexr.

L Sl e N

12 The propesed -“prepared testimony” of NCN General' Counsel

Wwilliams of interest here contained a history of NCN stating mt wg;;

an Arizona corporation engaged in the resale of long distance
service, and became a subsidiary of the Gentry Group, a Michigan
corporation, through sale of 71% of NCN’s outstanding commen. stock
via issuance of additional shares. Included is a brief statement
regarding the Crisologo gtock, its cancellation, and the fact that
the certificate was not returned. There is alsoc a brief history of
NCN’s carrier relationships, and descriptions of NCN‘s marketing
plan and f“anch;smng results. Attached are three “exhibits”:
Exhibit A is stated to be the documents read and signed by .
Crisologo in purchasing NCN stock; Exhibit B is an NCN 4/5/90
financial statement and ‘auditor’s report: Exnzblt C is cop;es of
NCN-carriers correspondence; and Exhibit D is a 76- sect;on concept
statement of NCN and its marketing plans.

The proposed “prepared test;mony” of Mann;ng (Oakland)'aﬁd' -
Splain (Napa), NCN distributors and area directors, are identical”

statements on behalf of NCN and contain cop;es (=54 12/17/90 downline:

reports.

13 Adopting as a rationale. that “admissions against interest” are
statements made by a party or. one in privity with or identified.in
legal interest with such party, and are admissible whether or not-
the declarant is available -as a witness. The worth, weight, and
credibility of these is for the ALJ and the COmmLSSlOn.

s
-




The protestants asked that the'Commission immediately revoke the ™
existing certificate to prevent NCN from”continuing “setting up:: & 7
customers and selling their products”iﬁ‘californiaJ”VLNCNﬁargued~T”‘
that the testimony presented was of actioens and from persons who..
have not been active in NCN since March' of ‘19907 and’ yesterday’s
problems should not jeopardize the continuity of current customers’.
service until the Gentry Group can reapply and’ complete steps.belng
taken to cure any of the former problems. - el ST oL
Arter closlng statements the matter was submltted Loxr
decisiori. . o . . , R .’;,: Wl o
. s ”;‘; ' o L T T S RPN SR
The primary function of public utility requlationm is to "=~
fairly control public utilities for the protection ‘and- welfare of . .
the general public, and the granting or withholding of a
certificate of public convenience and necessity is an exercise of
the State’s power to determine whether the rights and interests of
the gemeral public will be advanced by .an applicant in prov:.d:x.ng o .
the service proposed. The Commlsszon represents the~publ;c '
interest and is charged with the protection (=} that int@rast
(ml_o,n__ﬁgnglmn (1915) 169 C. 200, 202-203*
Commission (1940) 15 C. 24 612, 617=618).. - . e e
. The Commission, in granting rehearing, was not reverszng
itsel? or ordering a new trial; it was only opening . the door for .
the receipt of new or additional evidence or argument ‘which- Lt
mlqht consider in additien to the record theretofore made, for .
purposes of reconsidering matters ‘that m;ght have: been mlstakenly
construed in the original decision or cenmsidering matters that
might have been overlooked in the original decision, oxr determining
the effect of new evidence on the original decision--all £6é the .
point of deciding whether or not that original decision should be
affirmed, ‘changed, or abrogated (Geg. F. Pearce (1964) 6&»CPUC 587:
an;ZQL_JzuaL_gm_ggl_ (1967) 67 CPUC 393) Si nce 0. 90-07 026 was

not suspended by the Commlss;on, the authorzty <o operate granted
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by that decision remained in effect. even . theugh rehear;rq.wag,”
ordered by D.90-10-048 (Reaxce, supra at 588). . .. e

It must be remembered-that in this Lnstance tn
certificate was granted ex parte arter Ano withdrew hev antxal }
protest. 'In retrospect it is now.apparent. that we snould nave beenf
alerted by the contents of that initial Ano protest. to tﬁe__ ‘ \
desirability of a formal hearing before granting the certlfxcate.
However, the certificate was granted.. .. .. =

When, after we granted the certlflcate, Ano returned w1th_'
her second protest clothed as an application for. rehearzngh lt
received closer scrutiny. Technically, it fa;led to meet. the PU
Code § 1733 and Rule 85 time limit for a rehearing applxcatxon.
However, since PU Code § 1708 prov;desmthat the Commlss;on may upon
notice and after opportunity to be heard,..rescind, alter, ox.. amend  :
any prior order or decision, and Rule.87 prevmdes for dev1atlons ‘
fron ocur Rules af Practice and Precedure fox geod. cause,_ln vxew ef__
the sericusness of Ano’s allegations and exhxb;:s,wwe issued . N
D.90-10-048 orxrdering a rehearing. . . o “:.’

At the PHC NCN’s attorney Monty stated that NCN' 'wltness |
for the hearing would be NCN’s General Counsel. Wllllams-b
Subsequently, after Monty ceased as NCN’ S representative, W:.ll:.a:m.a
himself on December 17, 1990 submitted.his.prepared testxmony and
exhikits intended for the January 10, 1991 hearing. Note that, thlse
was affer the December 10, 1990 sale to the Gentxy Group ef the
controlling interest--a fact revealed as such only at. the ‘
January 10, 1990 hearing, and noted.in the W1lllams’ prepared
tTestinony as an anticipated event. But then williams did Dot dhow'fm
up at the well-noticed January 10, 1991 headlng, ner. dld any of thef“
Gentry Group appear, although as Monty acknowledged both were
aware of the scheduled hearing. Monty, reassociated. for the
hearing, had no witnesses to present. Lo NCV oxr the Gent“y Greup.

While no party -is bound to. ln;reduce‘wlppesses er‘ _
evidence in a rehearing, it is also got_incumbentdgpen:;dew:j,“
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Commission ‘staff to develop applicant’s case. ''The Commission ..o
expects an applicant to make such an affirmative showing,tand to. ..u:
rebut any protests, as will support its pleadings and warrant
sustaining the prior grant of authority. And where'a reopening.is:
clearly bottomed in grieveus allegations: and evidence as those -
posed by Ane’s application, and as were essentially at least in -
part conceded by NCN‘s attormey at the January 10, 1951- hearlng,“.
any failure to affirmatively support the grant of authority by
presentation of competent testimony and evidence tends to imply an
abandonment of the appl;catmon xtselr (Qgng_gn_::gngngz;gsggn_gg_
(1928) 32 CRRC 163). sl

The testimony and evidence submitted to the Commission
during the hearing presents a picture of a small, close-knit,. and "
very aggressive marketing organization based in Arizona; '
representing itself to have contractual connections with a-
succession of national carriers- (thereby assertedly being. able to- -
avoid the cost of owning or leasing its own lines or switches), and: .
seeking nationwide to operate as a long distance reseller. Using a.:
multiple-levei or pyranid marketing scheme, it employs a hierarchy
of independent contractor sales- representatives called: S
distributors. The distributors pay for the opportunity and are -
accountable to ne one. Consistently and repeatedly, before it has
finalized a carrier relationship, and while moving from'carrier o’
carrier, it has continued to sign up customers while knowing it was -
unable to accomplish hookups for actual® service:  It'had operated " -
in California months before it applied for operating authority.from -
this Commission, conducting sales seminars in Los Angeles:late in-
1983, as Sansano’s testimony-states;‘andveigning‘upicustcmers:asﬁ
corroborated by its downllne report to Ano ending. March 12, 1990~*~
and Exhibit 2, its April 20, 1990 bill to Ano. - o S

The evidence clearly shows that NCN’/s marketing: scheme is -
artfully designed to put emphasis on’pushing its independent
distributors to purchase and sell NCN’s DPS-Training Packages and . '~
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promote. sales of its numereus marketznq a;ds, “while avoidmng Qor
adcptlng 2 nenrespons;ve stance to customer cemplaents. Indeed,~
the Income Statement submltted as Exhibit 3 to its Apr_l 27,~1990
application sets forth for the period endlng December 31, 1989 long
distance sale;‘or $635,183 as compared to Distributer Sales ef
$1,822,000 and Supplxer Sales of $196, 042.%4  Further - 2
corrcberation of this emphas;s is readmly apparent in NCN’s
downline report to Ano endlng March 12, ‘1990 Tor 1081" customers'
showing $149.90 customer usaqe commlss;ens vs. $950.00 in' overrides -
and commissions for salary, DPS-TraLn;ng Packages, and sunplles.
Alsoc in Mannlng'- downline’ repert of December 17, 1990 coverxng 115w
customers and shew;ng $12.75 vs. $290, reapectzvely, and in S
Splain’s dewnllne report of December 17, 1990 covering 368
customers and showing $56.24 vs. $340; ‘respectively. -

NCN’s preblems with its carriers led to
misrepresentations in its sales premotlens ‘and failures to hook up

most cuutomers.ls In turn, these ‘led to numerous customer - ~
frustrations when they tried to complain or obtain refunds.
Routinely, these compla;nts were - lgnered or stalled by NCN.-- This"
general pract;ce is evmdenced by‘cep;es of customer s cempla;nt

Lo e -
PR et s

124 These figures are cor*eberated din the 12 -page QQQL&QQ -
financial statement dated December 31, 1989 included as Exh;bmt c
to the “Prepared testimony” of NCW General Counsel Williams -
accepted as an admission against interest at the January 10,_1991
hearing after Wlllzams failed to appear to testify. Attached to,

e , were twe pages listing- figures-

for undated months purperting to show a complete reversal of these
revenues.

15 Clearly, NCN encountered problems in arranging binding
agreements with its carriers. But these did not interfere with its~
aggressive sales promotion representations, with many customers
complaining that they were led to sign-up in the understanding they
were getting AT&Y ete., serv1ce, when they were- connected te =
another carrier, or no carrier at all.
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letters included as attachments te Ano’s prepared testlmony, and o

the May 13, 1990 letter. te this. Comm;ssxon from. Robert Dolan of

Fremont, Califernia. Corroboratlve testlmonv of these problems was‘f:

provided by Aneo, Sansano, and Crzsologo at the January lo, l99l

hearing. Evidence that this problem of customers neglect or NCN o
indifference is reflective of NCN practlce in otner jurlsdlctlons‘

is provided in the respective decisions of the Florida Publlc_w“_ o
Service Commission, the Minmesota Public Utilities Commission, and

the Public Service Comml551on.of South Carollna taken under
official notice by our ALJ The better Bus;ness Bureau of
Prnoenix, Arizona, reports tnat it adVloes cautlon To prospectlvo
custonmers and distributors, and that NCN's record ls unsatlsfactory
due to a pattern of mispresentation in marketlng practlces and

failure to settle oomplalnts and eliminate the underlyzng causea of

complaints. : . ‘ : e
NCN’s reorganlzatlons, cnanges of oorporate ldentlty

while retaining the same name, .2and 1ncons;stont stock issues make o

it difficult at best to deternmine .he aotual entlty oxr afflx o
responsibility, although it. appears that the Gurrs under the _fl
leadership of Jerry M. Gurr at all tines controlled ‘the entzty
It’s loose practice on stock sales, as evidenced by the Ano-
Crisologe purchase, are not those of a responsible entity or of an
applicant for California authority.

Ano introduced a photocopy of the “Confidential Offerlag_m

Memorandum” - (Exhibit X £o her prepared testlmony) whlch she..
testified Robinson sent to her after hls later July 1989 telephone
solicitation. The memo, dated July .14, 1989, ‘offered shares in-
"National Communications Network,' Inc._(ch ”[ a xggagg corporatlon

16 It.is also appear' from “hese. decisions and one from tho North
Dakota Public-Service Commission’ that NCN- has’ v;olated Taws v
regarding certification. be:ore prov;dlng servzce ;n states other
than California. L.

.y
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accordlng to the memo, offered at $0 001 par value for SO 50 per
share, minimum investment 20, 000, snares.‘ Tne flne prlnt stated f:::;
that “National cOmmunxcat;on Network Inc. (NCN) ” the Az;;gn; o
corporation predecessor, had been acqumred by Magnetlc, Inc.,‘a
Nevada c¢orporation, which in turn nad been renamed ”Natlonal
Communications Network, Inc. (Also NCN).  The memo set forth that L
the three Gurr family members, both before and azter the offerzng,'“"
owned, and would continue to own, the controll;ng mnterest. ‘The
sub»cr;pt;on agreement bear;ng Ccra Lee S. Crisologo’ s sxgnature\
and signed July 24, 1989, ;ndzcates Ln her handwrxt;ng that ,he was"
paying $5,000 (at 50 cents a shaxe, this would reprc ent 10,000
shares). The first paragraph of that s;gned subscr;pt;on agreementl,
states:. S _ . B
”I hereby subscribe for ﬁhe'huhbef of Shares of
Common Stock (’Sharxes”) set forth below, which:
are being. offered in National-Communications
Network Inc. a Nevada corporatlﬁn (the
’Corporatzon ), pursuant to a Confidential -

Offering Mem0£9ndum dated July 14, 1988 (the
Memorandum) . ” ‘ . .

PO v .

On September 7, 1989,‘Crisologo;was issued certificate:
No. 1031 for 10,000 common shares of -stock in ”National =
Communications Network, Inc.,” stated on the face of the
certificate to be an Arizona corperation.-

neey ‘.:., .

17 Note that the corporate name  lacked the comma: between the T
words “Network” and “Inc.,” and that the offering memo referred to
lists 719887 as the year the orfer-was’ ‘being made. Although it- is -
stated that a new entity, the NCN of the present. application was
incorporated on September 21, 1989 ln Arlzona, acquired the assets
cf the old NCN, and either issued nor-would issue the new NCN stock -
to shareholders in the former NCN, it appears that Crisolege, as a -
shareholder in the old NCN was never. informed ox afforded an
opportunity to vote on the proposed chariges, and was never issued
replacement stock in the new NCN although she had become 2
shareholder on September 7, 1989.
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‘Thus Crlsologo was issued 10,000 shares to an Arizona
corporation when 'she subscrlbed o buy shares “in ‘a 'Nevada ™~ BT
corporatlon, and furthermore, the' purchase of 10,000 ‘shares- was
contrary to the 20,000 share ninimum set forth in the- offerxng;

In addztaon, in the ”Prepared ‘Testimony” of NCN’S Géneral
Counsel Williams, offered by NCN‘’s counsel duxing the hearing; and
accepted by the ALJ as an Admlsszon Aqalnst Interest, Exhibit A -
thereto is stated by W;ll;ams to reflect the documents read and’
smgned by Crlsologo before she purchased the stock: " But Williams
obvicusly has shuffled the documents,that make up his Exhibit. His
exhibit includes a different’ offerlng memorandum with a- copy of the-'
subscription agreement crlsologo s;gned. William‘’s Exh;blt nas'a "
covering offering memorandum entitled ”Private Placement
Memorandum” dated March 25, 1988, offering no par snares for $L.00-
per share, minimum anestment 7,000 shares ($7., OOO) Ln the stock of
Natiocnal Communacataons Network Inc. (no comma between. Network and
Inc.), an Arizona corporat;on. The accompany;ng subscriptaon
agreement signed by Crisclogo on July 24,.1989 refers.to the Nevada
corporation, and the “Confidential Offering Memorandum,” not the
rPrivate’ Placement Memorandum,” and-.states the payment to-be $0.50
per share. The purchase could not have been of the Arizeona:
corporation stock. o S o T L S

This appears to be little-doubt that NCN, under whatever‘
name or legal entity at the mement, was, as the rumors reported by
Ano indicate, desperate to raise funds, but either the controlling
interests were incredibly careless with legal niceties, or artfully
intent upon misleading and taking in potential investors. Clearly,
The object:.ve was -to get the :anestor“s noney :.n whatever:amount,
with little or .no regard to terms of the formal offerzrg memoranda.f’

'NCN -has seen fit, despite ample notice -and. opportun;ty tow_
do so, not to contest or rebut the evidence presented at.the |
January 10, 1991 hearlng.‘ Indeed, its. attorney at that- hear;ng
cacitly conceded ”past problems.h Thus the facts presented are:j;f

. Y e e
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not really "in’ dispute, and we canionly conclude .that NCN: does mot ..

meet the public convenience ‘and necessity standards we-expect of- a-

public utility reseller of telecommunicatien services in -
California. I%ts shifting management entity, practices,. and .. ... .
operations are not bheneficial to the general public, its customers,
distributors, and investors. It has: operated in California well ..
before f£iling its A.90-04-050 in April of 1990; it has-continued
customer solicitations when knowingly it c¢ould not provide -carrier
servicer its marketing scheme is designed to place more emphasis on. -
sales of its marketing toels than upon provision of - Lo
telecommunication sexrvice: ‘it has deviocusly scught to-aveid:
hearings on alleged transgressions, and it has misrepresented. .
evidence it caused to be placed before .the Commissien.

For these reasons the Commission will revoke the:. . : _
certificate of public convenience':and necessity it granted NCN by ... .
D.90-07~026 to offer and provide reseller telecommunications .. -

services in Califeornia. T T e

Comments on the ‘Proposed Decision - . .. "% . . v U3 .
of _the Administrative Law Judge . . . A R RIS
"-As provided by PU:Code § “31l, the Propesed Decision -of
ALT John B.-Weiss was served on the.parties to.this.proceeding.
Only NCN submitted comment. DRA alone submitted reply comment. . - - -
- In its comments, except with regard to implementation,
NCN states it has no objection to the proposed order. - With: the -
stated objective of implementation in 'the best interest of the .-
Commission and NCN‘’s Californiacustomers, NCN asks:for ~: . .. . »o:-
modification of paragraph 3 of the proposed order. By that - .-
proposed modification NCN essentially asks for 20 days-in which to.
mail notice of service discontinuance, ‘and another 30 days-from
customer ‘receipt of such notice in which to accomplish.such::
discontinuance. : A
"DRA, in reply, states that its prevailing.concern is that
NCN be required to terminate:.its California operationsrat-the.. . _ ~=
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earliest possible date, but in a mannexr. ensuring uninterrupted long ..
distance customer sexvice. DRA is-alsc ¢oncerned that it be made .. .

clear to the customers that NCN is being requiredgto;éea§g~;uu
California operations. - oo e ‘ : ,

We have carefully ccns;dered NCN’s comments. and—DRACS ‘
reply. We note that to some -extent both have transgressed.- beyand

the scope contemplated in Rules 77.3 and 77.5, respectively, of our .

Rules of Practice and Procedure which essentially limits both .t

focus on factual, legal, or technical exrors. However, we - bel;eve
the concerns of both with regard to customer access to other long‘¢‘.

distance carriers upon NCN’s decertification are well taken. . . .
Accordingly, in order to ensure that NCN‘s customers.in Calmfcrnxa
may obtain altermative long dlstancemteleccmmun;catlons,w;thout,
interruption or inconvenience, we have revised the ALJ’/s-third
conclusion of law, and ordering paragraphs as set forth in our .
order which follows.: oy RIS D e e
Eindings of Fact I P )

1. NCN, variously styled and incorperated.in-~other states at..

the time of the captioned application, was represented in that. "
application to bhe an Arizona corporatien operating on-a-naticnal
basis in selling-discounted long distance telephone service - ..
targeted to residential customers and small business owners.. - -

2. WwWithout investment in-proprietarv switch equipment, NCN
asserts to prospective customers that-it offers its discounted lLong.
distance service by means of “relationships” with major . .
communication carriers:; however, .in practice these claimec

relationships have very frecquently failed to deliver the prcm;sed e
service, or were aborted or otherwise not finalized -during contract..

negotiations, very frequently leaving the signed. up .customers-- -

without the promised service and with an NCNV coldly nenresponsive.-. . .

To complaints. SR
- 3. NCN employs a multi-level marketing network scheme,

primarily using independent. contracter distributors, -aggressively .- -
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recruited, To pursue customers; these distributors receive at best
fragmentary training be!ore commenczng marketmng actmvities fox
NCN. : : S N T
4. Distributors earn commisaioﬁS‘and‘dverrides'by recruiting
new distributors and customers and from saleu or NCN’s' DPS Training.
Packages and sales materials. ' Dol e

5. The primary emphasis in'NCN’s‘markétingﬁsChémeaand«itax:;ﬁwa
practices, both in California and other states, appears . ‘
concentrated on sale of its training packages and materials, and to
recruit additional distributors, with’ mln;mal concern for service -
issues. _ ‘ : e

6. As a result of NCN’s switches in carriers, distributors
are often left to absorb the cost of obsolete sales materials and
forms sold to them by NCN, thus rorcang them -3 purchase new -
materials to continue with NCN. ' SRR N

7. NCN frequently “recrganizes” or realigns, although'the == =
three Gurr ramlly prxnc;palg always emergerln de facto control of
the new entlty. S T .

8. NCN’s stock offering practices are grossly improper if

not fraudulent: in its quest for quick cash it has’' disregarded the
terms of its own memorandum offerings to accept payment -andi-issue
shares in less than stated minimum amounts, but in -another
corporate ent;ty bearing perceptlbly the same name, but-an entity
anorporated in another state, and then refus;ng £& answer '
inquiries about that stock. -

9. When its application before -the Commission was. protaested
by one of its distributors who raised serious allegations and
questions concerning NCN’s mode of operation,'integrity;“an&“ '
financial representations, NCN bought off the prctestant by
artifice and questionable practice.- - P

10. Relying upon the face of ‘the petition, the Commission by .-

D.90-07-026 granted NCN a certificate of public convenience and
necessity to operate in California.
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1l. Once certified, NCN soon parted company. wztn lts
distributor, leading the latter to orchestrate. a renewed set of
allegations and disclosures and to file for rehearzng.

12. Pursuant to PU Code §1700,. the COmmlsalon by D 90 10 048
determined to review. the matters alleged wh;ch.bore on NCN'
fitness to be a reseller of telecommunication uchlceulln
California, and ordered rehearing ¢f NCN’s appl;catlon.ﬂ_

13. Although NCN repeatedly sought delay,. and. assec;ated
dzgas,oc;ated, and reassociated local counsel, a PHC en . _
November 30, 1990 scheduled a hearing date and. ordered exchange of )
prepared testimony, which exchange was made subs tant;ally as
scheduled prior to hearing date. ,

14. NCN’s local counsel, re-engaged appearederor the

Januvary 10, 1991 hearing, but without wztnessesuwno assertedly weremmﬂ

not ~able to make it,” and again NCN sought. delay, etating that 2
controlling interest had been sold by means of a stock transact;on
on December 10, 1991 to the Gentry Group, a M;ch;gan corpcratlon.

15. The reported December 10, 1991 sale of control was.
consummated without Commission authority and not in compl;ance Wlth
provisions of PU Code § 854. . .

16. In view of the ample notlce prov;ded botn counsel end _
principals of NCN of the January 10, .1991 hearing, the xnabxl;ty of
NCN witnesses to be “able to make it” despite the evxden: serlous
nature of the allegations and indicated evidence to be Lntroduced
illustrates the disdainful attitude held by NCN prznc;palf to the
regulatory autiority and jurisdiction of this Commission. .

17. AL the Januaxy 10, 1991 hearing, NCN’s attorney readlly
conceded “past problems,” and these past problems have. Deen . .
demenstrative of the fact that NCN has falled to show 2 hzgh degreee

T responsibility and lacks the satisfactory rfitness to provide
communication reseller services to the benerit.or_ehe:generei _
public its customers, or investers. . .. R
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.......

Conclusions of Law . T S R SRR S ST

1. NCN has: amply demonstrated by its actiens. and conduct. |
that it dees not meet the public convenience and ne;essi;YUL, "
standards expected of a public-utility reseller of . .
telecommunications serxvices in California. ,

2. The Cextificate of public convenience. and neccss;ty
granted NCN by D.90-07-026 to offer and.provide. re,eller o
telecommunications sexvices in California should be revoked._;

3. Because of the serious nature of NCN’s def;c;encles in
trust, performance, and reliability, and to prevent :urther ‘ |
activities, this revocation should be made effective meedaately,
and NCN’s operations in California should cease as soen as .. .
practicable in a manner that will allow fox adequate notice tc
existing NCN customers.

.

J _i\:‘

nxsonbm th.a.t. e

l. The cextificate of public conven;ence and necessmty
granted to NCN Communications, Inc. (NCN) .to operate as a reseller
of telecommunications services within California is revokeq;;n .
accordance with the ordering paragraphs which follow... . . ...

2. NCN shall immediately cease all California operat;ons,
including, but not limited to, soliciting or connecting new
customers or distributors. NCN may continue to provide lbhg
distance service to customers connected prior to the effective date
oL this order until 30 days from that effective date, at which time
all NCN long distance service in California must cease.

3. Within 10 days of the effective date of this order, NCW
shall mail to each of its California customers, distributors, and
other participants in its California marketing network notice of
this revocation of its operating authority in California and of
this order that it ceasc ¢perations in this state.
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4. In addition to the information required in Ordexing . =’
Paragraph 3, such notice shall include’ statements- that, 307'days.:
from the effective date of this- order, NCN-will no” longer provide-

long distance service in California-and that' customers should ... ..o

contact a long distance carrier of their cheice or ¢ontdct thelx
local exchange company to arrange for a-new long distance carrier.
Such notice shall not include the names of any:alternative long -
distance providers and shall not solzcxt any further business with
NCN or its affiliates. T : ' L

5. Within 15 days of the effective date” of this order NCN .
shall provide the Executive Director of this Commission a’ notarized -
verification signed by its Chief Executive Officer of its. t
conformance with the provisions of Ordering Paragraphs 3 and:4 .

herein, together with a copy of the notice sent its customers and ...

others as provided in said paragraphs, and a list of the customers,
distributors, and others to whom the notice was sent.

6. Within 45 days of the effective date of this order NCN
shall provide the Executive Director of this Commission ‘a notarized
verification signed by its Chief Executive Officer of its =
confcrmance with all the provisions of this order.:

7. NCN may continue to assist customers to ensure"
uninterrupted service and completion of final billings. NCN and
its representatxves shall not prov;de any referrals for' long
distance carrlers. : AR :
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8. NCN is placed on notice that failure to comply fully with
each of the provisions of this order may result in imposition of
penalties pursuant to PU Code § 2107 for each violation or failure
to comply.

This order is effective today.
Dated May 22, 1991, at San Francisco, Califernia.

PATRICIA M. ECKERT
President

G. MITCHELL WILK
DANIEL Wm. FESSLER
NORMAN D. SHUMWAY
Commissiconers

Commissioner John B. Chanian,
being necessarily absent, did
not participate.

I QERTIFY THAT THIS DECISON
WS APPROVED BY YAt ABOVE
COMNIUSSIONERS TODAY

4 4/ . W .
l\-t}C/J ULMAL, | Executive Directos
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