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mamended_Octobe:sl,wl9gpln

George M. Sawaya,
Complainant,
| e e .
pacific Bell,

P

- - 7l .Defendant.

e

Ccmplaxnant or;g;nally brought thlo act;on on behal; of afiﬁ
large group of consunmers. Even though hxs complalnt and his

subsequent petition for rehearing were. dlsmlssed he now seeks M,;wﬁ;f
compensation for his advocacy. He. cla;ms 512 750 for advocate s.“”ﬁi:

fees plus $115.48 for expenses.

U ——

He calculated the fees. by est;matlng that the CommLSSIQn .

has historically allowed an average. hourly fee of 5134 to
intexvenors’ attorneys. He concedes that sznce he Is a' L
nenattorney, his hourly rate ahould be somewhat less._ He is

therefore willing to accept $100 per haur as a fair rate.’ Eof :

reasons detailed below, he seeks an. ennanccment cf the hourly fee .

of 25%. This would make hlé total cla;m SIS 827 98._

‘He.claims that hls act;v;t;es ;n this complaznt dlrectly | T
caused defendant (PacBell) to correct an unquallfxed rcpresentatlon ”f

that its Touch-Tone service permztted faster dIallng. He further

claims that his advocacy was lnstrumental in causmng tne utlll.y to

make a refund estimated at $7 million o Touch—Tone custcmers
served by step-by=-step ccnt*al offlce . .He. f;nally claxma some " )
responsibility for furtherx developmenta in which PacBell ne longe*“
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the Sawava base”.lf The refund would:be:limited: to:”existing. = nrius
residential customers who-receive Touch-Tone service through.a = . ...=
step-by-step central office.” Even though: we accept the:view that
this proceeding and the -advice letters are separate” transactions, .
it would be disingenucous to assert that Sawaya’s efforts’were not-a -
primary cause of the refunds and rate relie:f: oo

The Advice Letter was protested by complainant and:
others. As a result of the protests, refunds were,made‘avallable.,‘g,
to previous, as well as-existing,- Touch-Tone. customers and.to:
business- customers. Refunds were to: be based on the full amounts: -
paid by customers for the service, rather than being:a 'pro rata .. . .-
share of the $5 million. - Refunds were required for all charges
paid in the three years preceding.the Resolution which adopted- the .
final plan. These protests thus increased.the amount of:the refund :
from $5 million to an estimated $7 million.. : : Ll

Another Advice Letter, 15657, cancelled the:- ongoxng
charges for Touch-Tone customers in: step-by-step territory..:
Complainant estimates the' annual. consumers. savings to-be: in exces
of SI’ m;lllon- : S N K SN e s e

The evidence elicited from defendant’s witnesses-at -
hearing indicated that step~by-step central offices could not
recognize Touch-Tone smgnals.: Rather than rezra;nzng from. offermng
Touch-Tone service through such off;ces, defendant had Lnstalled a
device which would convert consumers’ Touch-Tone s;gnals back into
pulse signals, thereby simulating the signals emitted by an
old-fashioned rotary dial phone. This conversion was, £or mest

R

1 A letter from a Commission attorney: took the: position- that the ..
£iling of the promised Advice Letter, while “related” Lo this = ' ro»
proceeding, was ‘entirely separate, and that:the petltlonffor SN
rehearing was resolved entirely ”“on its own procedural and
substantive merits...”
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) ”Complalnant nextner obtained the mgnaturee of
25 customers noxr did he obtain the support of
any elected officials. We therefore have no.
authority to entertain his complaint
questioning the rcasonableness of the existing -
charge .Lor Touch-Tone service in step-by-step
territories.”

Citing § 734, the Comml s;on went on to‘say-

7Since the rate for Touch-Tone service was

declared reasonable in D.84-06-111, the”

Commission, if it is to comply with § 734, may :
not oxder reparation to be paid to complalnant..mﬂ‘u
In any event, Pacific has refunded to

complainant everything he paid for Touch-Tone
service, including the. installation c¢harge.”

#Complainant also seeks an oxder requiring :

Pacific to refund Touch-Tone charges to other

similarly situated customers. Neither the PU

Code nor our rules contain any provisions. for -

class action complaints, beyond the 25 customex

rule, supra. Since complainant has not

complied with § 1702, he is in no position to

represent the Lnterests of anyone but himself.

Moreover, § 734 would have prevented us from

granting reparations or refunds to similarly

situated customers, even if complainant had

complied with § 1702.” ‘

The decision did not discuss whether it was
discriminatory for defendant to offer a different service in
step-by-step territory than in areas served by modern central |
offices whlle ¢charging the same: przce. Th;s was- apparently due to ;
the fact that complainant fa;led to ralse the lssue.ﬂ Nor dmd it
discuss whether either § 734 or § 1702 would bar reparatlonswbased
on a discrimination theory. Flnally, it did not respond to *
complainant’s theory that PacBell was. collect;ng for a nen-s e-v;ce.

Compla;nant S petitien zor rehearmng ccntended tha* h1°

claim for reparations was never 1ntended to retry: the l ,ue<oh.
reasonableness covered in the ratemaklng proceedznq. “‘~ ‘

Rather, he asserted that his dcmand foxr. refunde wWasH based

on both the alleged mxgrepresentatmon and ‘on the. ut;llty s fallure
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Under the CIAM/TURN holding, a reparat;ons case’ is" a~qggsﬂﬁi ’ :
proceeding, while a rate case would be'a quas; legrslatrve"WW'"w“”““*
proceeding. : S ]

The Trust ihstrumentialso providee'that a‘con umer o

she makes a rdirect, pr;mary and substantial” contribution to
the outcome of the prcceed;ng. Feer arc to bc charged agaxnst the

Zund only

#...where complainants have generated a- -common

fund but.that fund is 1nadequate £o meet L

reasonable attorney or expert witness fees,

where a substantial benefit has been conferred

upon a party or members of an ascertainable

class of persons but no convenient means are _

available for charging those benefited with the

cost of obtaining the benefit, or where

complainants have acted as private attorneys

general in Lndlcatlng an important principle of

statutory or constitutional law, but no other

means or fund is available for award of fees.”

The trust instrument prov;desuthat each Commissioner is
ex officio a member of a committee; the committee controls ... .
disbursements under the fund. -Therefore, when the Commissioners
approve a disbursement from the trust corpus, they act as-..-
fiduciaries, rather than as government .officials.- While the .
committee has discretion under the trust instrument, lta dxscret;on
is narrower than the Commission’s discretion under‘the‘Publ;c
Utilities Ceoder this:fiduciary discretion must be exercised within .
the guidelines. established -in the trust instrument.. .. X s

In particular, each Commissioner-has a duty.to preserve
the trust assets; if a claimant might have received compensation.
from another source, then the committee must- decide Zor itself.
whether it would be appropriate to-allow him %o .collect from the

fund. e : IR o B [T Tt
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What Houxly Rate should Be Emploved? <. o it i

At least theoretically, complainant’s requestfor
compensation fa;ls to satlsfy the Trust's requirement that we
consider the amounts paid to other persone who' pract;ce public
utility law. Complainant’s methodology was based solely on the
compensation of practitioners who have been awarded fees under this
Commission’s Rulee of Practice and Procedure. His analys;s omits
theose who pract;cc ucility law as lndependent practzt;oner
employees of corporations, or of customers’ ‘associations.

However, since complalnant's claim almost certa;nly errsf-'*
on the conservatlve s;de, we wzll not requmre addlt;onal data.

Complaznant arques that the basic nourly rate should be
enhanced by 25% or $3, 142. so. He baseo thls clazm ‘or enhancement“
on the following points: S ‘ ‘ o

71, The complainant’s dedication to pursuzng to
its final and successful resolution an: :
issue that benefited a large and
herethereto unrepresented group of utzllty
customers over an extensive portion of the.

 State --and an issue that experienced,
professional intervenor organizations had
ignored, avoided, or had failed to
perceive. ,

The . degree of suceess” obtazned by the
complainant in achieving his original
objectlves.

_ The large total dollar amount recovered tor
the benefited ¢lass and the dollar amount
of prospective benefits:that will accrue-to
them. _ f ,

The zocietal importance of the. publxc
policy vzndlcated by the refulte of tne
case.

The novelty of the lseue, the absence of o
guiding precedent, and the difficulties -~ -~ =~
encountered because. of the limited ATV TIR
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complainant. B
We have found that complalnant attempted tc perwunde the .
commission’s Division of Ratepayer Advocates (DRA). to undertake the ”
esponsikility for litigating on. behalf of consumers- He bel;eves )
that it refused on the grounds of mn,uf:;c1ent uta:: res ource . He
also c¢laims to have attempted to persuade two recogn;zed consumer
advocacy groups to prosecute thls compla;nt, but wzth ne success.xwl
In future cases, we wish to encourage peruons who.. th;nk
they have uncovered ut;lxty violations to. seek expermenced ‘
advocates before themselves assuming the responsmb;lxty or B
representing large number. of fellow conmsumers. If DRA and

intervenor organizations are unwilling to act, we belleve the L

consumer should also attempt to obtazn.prlvate expert
representation, before assuming the responszbllxtles of lay
advoegacy. - - o SR

1. Without the filing of this, proceedzng and petlt;on for
rehearing and the evidence rocemvcd at hearing, Touch-Tonc

reparations or prospecttve rate rel;ef-_,. e

2. Complainant unsuccessfully attempted to persuade DRA and
TwO consumer groups to prosecute this complalnt Wlthout_prlvate
enforcenent, consumer rights would not have been protected._w,,

3. Complainant spent 97.2 hours on the complalnt, petxtlon
for rehearing and advice letters. He spent 28.5 hours on his clamm
for compensation. He spent Slls.ds on expenses, lncludlng postaqe
copying, and travel.

4. Complainant made a majer contribution toward oktaining
$7 million in refunds and prospective rate relief of over $1
million per year for consumers. He was also instrumental in
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cOmplaanant orzglnally brought th;s actlon on behalf of aﬁf?
large group of consumers. Even though. has,complaant and hms -

subsequent petition for rehearzng were dismissed, he now seekauP::I:ta

compensataon for his advocacy. He. clalms 312 750 for advocate s'
fees plus $115.48 for expenses

He calculated the fees. by estamatlng that the CommluSIon
has h;stor;cally allowed an average. hourly fee of $134 tb o
intervenors’ attorneys. He concedea that s;nce he is 2 o
nonattorney, his hourly rate should. be omewhat 1ess.' He ms )
therefore willing to accept 5100 per. hcur as a fair rate,, Eof
reasons detalled below, he seeks an, enhancement of the hourly fee o
of 25%. This would make his total clalm SlS 827. 98. |

He.claims that his actlv;tles in thls complaant darectly'w~,

caused defendant (PacBell) to correct an unquallfled ::ep:'esem;:;_.yc_.,_oﬂ‘.vl-‘._i
that its Touch-Tone service permitted faster dialing. He further

claims that his advocacy was ;natrumental in causang the utllzty te

make a refund estimated at §7 mlllmon to Touch-Tonc cuetomer=
sexved by step-by-step central offlccg._ He fznally cla;n somc I
responsszllty for further developments in which PacBell no longer
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e
e W

accesses a sepaéite cﬁafge rfor Touch-Tone service in such areas. . . .-

Dropping such .charges will have a revenue effect of roughly =

$1 million per year.. . .. T e e e
The regquest for compensatiqn is unepposed.

Histoxy

compla;nant filed tu;g complaint to correct what he
characterzzed as a market;ng abuse (cf. RPagBell (1986) 21 CPUC 2d
182, 21 CPUC 2d 500). He alleged that the defendant had - -~ =
misrepresented Touch-Tone service as enabling subscribers served by
a step-by-step office to dial faster. He had- subscribed-and-had...
discovered that there was no d;fference in speed (his residence is
served by a step-by-step office is in Pollock Pines .) He had
already received a refund for the short time he had been a Touch-
Tone subscriber. On behalf of all others ummllarly'51tuated ne
sought to have PacBell correct the alleged misleading =
representation, notify them that there was no speed advantage, and
refund the extra charges for Touch-Tone service. ' : -

& Pacific moved to dismiss and answered. Tts motion to

dismiss pointed out that the Commission cannot entertain a -
complaint on the grounds of rate unreasonableness, except upon lts '
own motien or upen a compla;nt signed by 25 customers or certain
elected officials. (§ 1702, Publlc Utilities (PU) Code.) ’

A hearxng was held berore Administrative Law Judge (ALJ)
Gilman in Placerville. After :lllng of briefs, the matter was
subm;tted. Decision (D.) 88-11-028 (29 ‘cPUC 24 485) dlsmlssed the
action. Complalnant filed a tlmely Petxt;on tor Rehear;ng. thls
was denied by D.89~-05-07S. ST R

Contemporaneou-ly with the denial of the pet;tlan for
rehearlng, PacBell :zled Ltu Advice lLetter 15653 to make a $5°
million refund to such customers. Accordlng to a PacBell' letter,
PacBell had committed itself to refund that sum “in cdennection with = -
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the Sawava case”.> The refund would berlimited to.fexisting. .. .zou0

residential customers who receive Touch~Tone service through:a
step=by-step central office.” ! Even. though we accept the view that
this proceeding and the advice letters are separate”transactions,
it would be disingenuous to assert that Sawaya’s efforts were . not a -
primary cause of the refunds and rate rellief. ‘ o

The Advice Letter was 'protested.by complainant and - -
others.  As a result of the protests, refunds were made:available
to previous, as well as existing, Touch-Tone customers and to:

business customers. Refunds were to be based on the full amounts =~ .-

paid by customers for the service, rather than being. a-pro rata -
share of the $5 million. Refunds were required for all charges
paid in the three vears preceding the Resolution which adopted:the .-
final plan. These protests thus increased the. amount of the refund -
from $5 millien to an estimated $7 million. BRI
Another Advice lLetter, 13657, cancelled the. ongoxng
charges for Touch-Tone customers. in' step~by=-step territoxy..”
Complainant estimates the annual consumers. savings to be. in excess
of $1 million. ‘ : I < Moo
The Evidence R L A
The evidence elicited from defendant’s witnesses: at. -
hearing indicated that step-by=-step central offices could not
recognize Touch-Tone signals. Rather than'refraininq'from“dffering
Touch-Tone serVLce through such. offmces, defendant had Lnstalled a
device which would convert consumers’ Touch-Tene sxgn;ls_back into
pulse signals, thereby simulating the signals emittcd‘by‘an7
old-fashioned rotary dial phone. This conversion was, for most

1 A letter from a’ Commxss;cn attorney‘took the pos;tlcn.that the”¢
£iling of the promx.ed Advice:.Lletter,. while “related” to: this oo
proceeding,  was entirely separate, and that the petition: fcr
rehearing was resolved entirely ”on its own procedural and .
substantive mexits...”
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customers, unnecessary::most modern phones; have a-self-contained - . --

capability to-emit eithexr Touch=Tone or pulse. signals.. ...

Strikingly, the same conversion-capability.was. ava;lable,_

<o all customers, not just Touch~Tone subscrikers, throughout. each‘
step-by=-step territory. This meant that a customer who did not
apply for this “service” would nevertheless receive it if he .
inadvertently switched his phone to the tone mode.  Likewise, a

customer who knowingly wished to use tone: signals without paying .. ...
for the conversion could do so without-subscribing or.being billed. .-
for the service. The defendant had no program to detect-and bhill . . .-

nonsubscribers who generated tone signals.

Complainant’s brief argued that defendant . as well—as o

profiting from a deceptive representation, was ln;addltaon e
collecting meoney for a non-service. X oo

Defendant’s brief argued that the fa;lure to join: 25
customers merited dismissal, since. complaxnantrhxmselfvhadarecezved
a full refund and was no longer a Touch-Tone subscriber..- - .-

- It argued that “...c¢lass actions are inappropriate. before~y;

the Commission.” In support of this concept, it cited Stvepmann v
RIL.& T. (1978) 84 CPUC 373 and mggg___zggz (1969) 70 CPUC*382

Ihe Decisions T
'D.88=11~028 dismissed: theﬂcomplalnt explamn;ng._;‘”

#Even if complainant had expressly asked us to.
termlnate for unreasonableness the Touch-Tone
charge in step-by-step territories, we could -
notven?erta;n his recquest: [citing PU Code -

§ 1702]. e L .

2 Counsel for PacBell cited these cases without ulso c¢citing
v (1979) 25 € 3d 891. In that case a consumer
advecate successfully sued PacBell’s predecessor and wen a refund

on behalf of similarly situated consumers. While the Supreme Couxt. .

did not directly pass on the dquestion of whether the Commission can

entertain complaints on behalf of similarly situated customers the

outceome is hardly ccns;stent wmth defendant's lnterpretat;on of
Wood, supra. _ L : :

“ . e egm s v w L
P T Y R
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_ »complainant neither obtained the signatures of * = °
25 customers nor did he obtain the-support ©f -:
any elected officials.  We therefore have no.
authority to entertain his complaint C T
gquestioning the reasonableness of the existing .
¢harge .for Touch-Tone service in step-by-step
territories.” o ‘ S

Citing § 734, the Commission went eon TO say:
»since the rate for Touch-Tone service was

declared reasonable in D.84=-06-111, the
Commission, if it is to comply with § 734, may :
not order reparation to be paid to complainant. .
In any event, Pacific has refunded to E
complainant everything he paid “for Touch-Tone.
service, including the installation chaxge.”

#complainant alsc seeks an oxder requiring

Pacific to refund Touch-Tone charges to other

similarly situated customers. Neither the PU

Code nor our rules contain any provisions Ifox. ..

class action complaints, beyond the 25 customer

rule, supra. Since complainant has not

complied with § 1702, he is in no position to

represent the interests of anyone but himself.

 Moxeover, § 734 would have prevented us from

granting reparations or refunds to similarly: .

situated customers, even if complainant had

complied with § 1702.7 ’ - -

The decision did not discuss whether it was
diseriminatory for defendant to offer a different sexrvice in
step-by-step territory than in areas served by medern centra%mw\WW.r
offices while charging the same price. ~Thiz was-apparently due to
the fact that complainant failed to raise the issue.. Nor'did it ' '
discuss whether either § 734 or §f1702'wouldAbar:reparations&basedf'
on a discrimination theory. Finally, it did not respend to
complainant’s theory that PacBell was collecting: for. a non-service.

Complainant’s petition fox rehearing contended that his
claim for reparations was never intended to retry the issue: of
reasonableness covered in the ratemaking proceeding.

Rather, he asserted that his demand for refunds was based.
on both the alleged misrepresentation and on the[uti;ityfsﬁﬁail&réﬂf‘
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to deliver any useful serv;ce in exchange for the rate cha:ged. He
contended that the #service” -a ctually prov;ded was.so‘useleSS that
a decisien assesszng any charge“at all,t:anccendedm
unreasonableness. - AT o
In denylng the petxtlon for rehear;ng, D 89 05-075
reasoned that since compla;nant had not complied with the
procedural requlrements of § 1702, no good cause for grantlng

rehearing had been snown.3

Dj . |
The Advocate s Trust Fund ds lntended to compensate those
who successfully ‘advocate ‘a position on behalf of ‘consumers in
litigation before the Commission.. The -trust corpus was created
from that sum of reparatzons pa;d by defendant s predecessor as a
result of a stipulation explalned in QLAML&QBX___EI&I (supra) The
actual creation of the Trust 1s d;scussed in QLAM;__EE&I;QQ; 6
CPUC 2d 374 (1%81) . Recognlzlng that 1ntervenor in noncomplaxnt
cases can c¢laim compensatzon from other sources, the Trust
instrument prov:des that awards from the Fund are avamlable only to
those who represent consumers in ”quaol 3ud1c1al” proceedlngs.

3 Citation of D.88-12-028:in this- proceed;nq could be mlsleadlngnwm
unless. accompanied by the observatien that PacBell w;;llngly -
provided the refunds and rate relief by Advice letter.- [cf “Rule: 17
of the Commission’s Rules of Procedure (Title 20, .Chapter 1,
subchapter 3, California Code of Regulatlona),]

4 Intexrvenors who successfully protect conﬂumer“' lnteresto in
utility appllcatlonf can receive compensation under Rule 18. 7 or
for certain energy issues, under Rule 18.5, of the Commission’s
Rules of Practice and Procodure, supra.  Under the holding of.
GLAM/TURN, one who promotes consumer interests in ”quas;-nud;cmal”
proceedings, i.e., complaints, can ask the Commission to exercize
the inherent equitable powers described in that opinion to receive
compensation. The Commission has, not yet adopted rules for
equitable compensat;on. e
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-

Under the CLAM/TURN holding, a reparatlons case is a qpasx;judxc:alﬁﬁ
proceeding, whzle a rate case would be a quasz leglslatlve'“”‘”'”“ -
proceeding. Lo TR T T

The T*uet’instrument'also provides that a corsumer
advocate can recelve compensatlon from the trust corpus only -if he
or she makes a rdirect, przmary ‘and substantial” contributien to
the outcome of the proceed;ng. Fees are to be charged agamnst the 7

fund only

#...where complainants have generated a-common

fund but that fund is inadequate to meet .

reasonable attorney or expert witness fees, o

where a substantial benefit has been conferred - -

upon a party or members of an-ascertainable -

class of persons but no convenient means are

available for charging those benefited with the

- cost of obtaining the benefit, or where

complainants have acted as private attorneys

general in indicating an important principle of

statutory or constitutional law, but no other

means or fund is available for award of fees.”,

The trust instrument provides that each Commissioner is
ex officio a member of a:committee; the committee controls, ..
disbursements under the fund. - Therefore, when the Commissioners
approve a disbursement from. the trust corpus, they act as.
fiduciaries, rather than .as government officials. . While the o
committee has discretion under,the;trust'instrumentfelt:545§cretion;
is narrower than the Commission’s discretion under the Public
Utilities Coder this. fiduciary discretion must be exercised within
the guidelines established in: the trust instrument.

In particular, each. Commissioner has-a duty to preserve
the trust assets; if a <¢laimant might have received compensation.
from another source, then the committee must decide for itself.
whether it would be appropriate to-allew him to collect. from the

Zund.
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Is Complainant Entitled to Comgepsetiong
¥ the Adv : T £ Fund ” .

Beyond dispute, complainant’s actions made a“ﬁeﬁorﬂ _'
contribution to the rate relief and refund even though hms o
complaint was dismissed. The benef;t to affected cuetomers, worth
many millions of dollars, is very large in. relatlonsnlp to the .
nodest number, ¢f compensable hours claxmed.‘ Complaanant has e J'h"“
therefore amply demonstrated that he is entitled to compensat;on o
for each hour claimed. . . | s . -

Normally, -an advocate ‘who- has‘created ahlarge common fund
of repaxations, as Mr. Sawaya has, would be expected o" seek his
compensation from the common fund- Under this: fozm.of fundlng, a
proportionate amount is deducted from each cu tomer’s recovery o
pay the fees expended for creatlon of this recovery Under the
provision of the Advocate’s Trust 1nstrument quoted above, -such
funding, when avaxlable, is to be preferred over an expendlture ot

funds from the Advocate’s Trust.

Here, however, it is now too late.to. arrange "foxr a
proportionate payment from benefited customers. 'Well before the - ..
request for compensation was filed, PacBell had paid reparations.to
those customers at the rate of 100 cents ‘on the:dollar.: (Any ... -~

unrefundable reparations must ke paid in full as:an.escheat to.the:
state.) (CQry v CPUC (1983) 33 € 34 S22.) UV

The delay in applying fior reparations should not-be:found
£o be the kind of negligence which:would bar.complainant.from: .
recovery. We note that he is not an attorney and:has relied . . -
heavily on our staff for procedural advice.  We-are. informed that
he was not advised to seek compensation from the common fund of- -
reparations bhefore disbursement was complete. - . Tt :

Consequently, we will find- that the commen fund.is no. -
longer adequate to meet reasenabkle fees; therefore, we can
authorize payment from the Advocate’s Trust Fund.
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What Houxly Rate should Be EmPloved? - ... .5 . iiil,oil

At least theoretically, complainant’s request‘for
compensation fails to satlsfy the Trust’/s recquirement that we
consider the amounts pald to other peraons who practlce public
utility law. Complalnant'f methodology was based solely on the
compensation cof practitioners whe have been awarded feea under this
Commission’s Rules of Practice and Procedure. His analysxs omits
those who practlce utlllty law as independent practitioners; as
employees of corporatlons, or of customers” associations. ¢ C

However, since complalnant's claim almost certainly’ errs
on the conservat;ve side, we wle not requlre addltlonal data. ST

Complalnant argues that the basic hourly rate should-be '
enhanced by 25% or $3, 142.50. He bases this claim for enhancement -
on the follow;ng points: S L C e

71l. The complainant’s dedication to pursulng to S

- its. final and successful resolution an - \
issue that benefited a large and .
herethereto unrepresented group of utility

. customers over an extensive portion-of the . -
- State --and an issue that experienced,
professional intervenor organizations had
ignored, avoided, or had falled to
perceive. A

The degree of success obtalned by the
complainant in achieving his original
objectlves.
The large total dollar amount recovered for”
the benefited class and the dollar amount
“gﬁ prospective benefits:that will accrue-to.:..
~ then. i , S

-

The societal lmportanoe of the publlc
policy vzndlcated by the resultg of the
case.

The novelty of the issue, the absence of kf,,fA_”””
guiding precedent, and the dlffloultles e
encountered because of-the limited -
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financial and support resources. avalillable--
. Te the complalnant.hr“. o

" The complainant’s: s;gnzfecant role in o oo
assistirg the Commission staff to represent X
a facet of the public interest that the ‘
staff could not fully and -.adequately
represent because of cons tra:mte en lt,'
avallable manpower.”‘ ‘

We are part;cularly 1mpressed w;th the substantlal emountﬁ;}
of reparations and prospective, rate rellef resultlng from - C
complainant’s efforts. We also agree that thls was a novel 1ssue,
with little in the way of precedent to gulde the advccate.w“aﬁ“ .
sophisticated practitioner, viewing. the case at the time of'flllng,ﬂ"
would have seen that the odds were greatly aga;nst wlnnmng any .
significant refunds or prospectlve rate rellef !or custcmers. o
Consequently such a practitioner would have pred;cted that he would )
have a very small chance of being compensated for hlu servmces.

We doubt if any law firm would have been w;ll;ng to
undertake the burden of prosecutlng this complalnt w;thout a clear
precedent authorizing enhancement-in.-novel cases. - ‘We also note
that complainant was unable to persuade establ;sned mntervenors to
prosecute the consumers” side of this. dlepute.. Tt seems reasonable
to assume that they were unwilling to risk a substantial commitment
of time and effort w1th what muft have scemed very llttle hope of
being compensated. ) O :

In contrast, complalnant was wxlllng tc take such risks.
As in other fzeldu.cf endeavor, the rewards for. succeedzng in a
very risky enterprise should. be: hlgher than those fcr a-venture
which has a higher potential for success. Unless we award
appropriate enhancement, we Mlll deter pr;vate enforcement on
consumer rights in novel but meritorious cases. ’

We have therefore found that the cont;ngency value of
this proceeding, ccupled thh the flndlng that prlvate ac ion was
regquired, warrant the modest amount: of enhancement" requested. This
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makes it unnecessary to.consider. the other factors mentioned by .=

complainant. e

A - - [

] )

We have found that cempla;nant attempted te persuade the .
Commission’s Division of Ratepayer Advocates (DRA) . to undertake the
responsibility for litigating on.behalf ef condumer . He belleves B
that it refused on the grounds of Lnsufflc;ent stafs resource _He |
also claims to bave attempted to persuade two recegn;zed censumer
advocacy groups to prosecute this complaxnt, but thh no succedd.

In future cases, we w;sh to encourage persons who thlnk
they have uncovered utility vmolatlons to . seek experlenced
advocates before themselves assuming the. res ponuzbllmty of
representing large number of fellow. consumers. 1L DRA and
intervenor organizations are unwilling to act,. we. bel;eve the |
consumer should alsc attempt to obtain prmvate expert
representation, before assuming the re»pons;bllltmes of lay
advocacy. - -

1. Without the filing of this preeeedihg and petiuieﬁ‘ker"
rehearing and the evidence rece;ved at hearing, Touch-Tone ) o
customers -in step-by-step territory would have recelved no‘
reparations or prospective rate rel;ef.weA,u, "

2. Complainant unsuccessfully attempted to persuade DRA and |
two consumer groups to prosecute .this compla;nt. Wlthout,prlvate
enforcement, consumer rights would not have been protected-,rt

3. Complainant spent 97.2 hours on the complaint, pet;tlon
for rehearing and advice letters. He spent 28.5 hours on, h;s cla;m
for compensation. He spent $115.48 on expenses, anludlng postage
copying, and travel.

4. Complainant made a major contribution toward obtaining
$7 million in refunds and prospective rate relief of over S1
million per year for consumers. He was alseo instrumental in
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persuadlng ‘defendant utility to clarify’ its Trepresentations’v
concerning the usefulness of Touch-Tone service. L

5. $l00 per hour is reasonable compensation- for an lay DR
advocate under the circumstances of this case. - :

6. At the time the complamnt was filed, an experiéﬂcédf
consumer advocate would have viewed the’ proceedxngs as’ a. hlgh-r*sk :
venture. An enhancement of 25% is warranted. ' ‘ SRR

7."‘*he amount of reparatlons 'paid is more than enough to
support an award of the total amount claimed. 't T Temal e

8. The present corpus of the rund is more ‘than adecuate for
anticipated future claims. Compensatlng complalnant from the -
corpus will not diminish the prxnczpal. e -

9. Complainant was not ar:orded t;mely opportunzty to- seek
compensation from a common fund. : : Lo |
10. It is just and equmtable‘to’compensdtevComplaihantJfromﬂf»”
themnd. . AR B . I

11. Ceomplainant had no economic interest in the amount of
refunds or rate relief sought. T

12. S;nce the request 15 unopposed, 1t ohould be’made"
effective today. C - S 1o S SO

13. The common fund arising from thls proceedlng ‘is ‘no- longer
large enough to meet reasonable rees. Y : o
Sonclusions of Law R

1.>'Infedopting this Or&er; each ‘Commissiorer acts as'an ex
efficie member of the D;sbursements Comm;ttee of the Advocate's R

2. Complaznant is entltled to be compensated from the Fund
in the full amount sought.’ S L :
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QRDER

IT IS ORDERED that:
1. The Trustee of the Advocates’ Trust Fund shall disburse
the sum of $15,827.98 to George M. Sawaya. The Executive Director
of the Commiszion shall transmit a copy of this decision to the

Trustee.
2. This is a final order which closes the proceeding.

This order is effective today.
Dated June 5, 1991, at San Francisco, California.

PATRICIA M. ECKERT
President
G. MITCHELL WILK
JOHN B. QHANIAN
DANIEL Wn. FESSLER
NORMAN D. SHUMWAY
Commissioners
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