
'"' ,.'" ,,., ....... '."-' • :~ ~.' ~~'I- '~' ~:, ,." \ 

ALJ/aCG/ga'D 
Mailed 

Oecision:91';"¢6''';O,15; JuneS-,,:199l;,': <'~. '":.:;': ".:!.: ,,:.~~,~}, )~1J,>,,: L , .. ;';'::~:~".'::.;:, 
BEFORE THE" PUBLI'C OT"ILI'XIES' COMMISSIONOF';"THE .:·sTA:ri' .... or;:-CALlFORNIA:::···, '~' 

;: . ..... ': e~rrr;t(~B':'·· · ...... , :: 
) l!J UUJL.:aLb \~".!".:<""" .' 
)". .. ,'. _. Case.86:~.07.-0.13. ".'~', 
) (Pet'i'tionfor' ModS:fication 
) '. Filed,rSeptember, 1'0:, :.199.0~,. :''':'' .:" ; .. ~":: 
.) ...... amended .Octobe.rl,. .. 19.9.0J., .) . . ',. '~:... " . .' .,' ... : .. , .. , "',',, ,., 

George M. Sawaya, 

Complainant, 
. .. 
vs. 

Pacific Bell, 

. ·Oefendant·. ) . 

-------------). 
o P X N X 0 H, 

,complainant .. original'l;,,~~OUg~~ ,~'iS ~~tio,n on':.~'e~~lf· ,.6:1:: a' .... ;., . 
c, ' • ' " ' I . "" " r ' . , •• ' ,.' ~) • ~ I. • ' ..... ,., ":,,......... , ".! ,.".:. • ' " .:' 

large group of consumers. Even though his complaint.,andhis _ .. 
o ." •• '.' " .. H _. ' ... ' ~ ,J. " ,,' ,', ," ", " ,", '. '/ ~.' oj. , 1,.,: . ",. ",' H 

subsequent .pe.titionfor. rehearing. were .. dismissed, he. now. seeks, 
compensation fO~his ad~~Cacy.· H~ .. ciaim;··$12~ 7.s.o.for adv:~.~ate; .. s :.,.".,:." .. ,~ 

, ,_. "~, .~.. .. ~ .. ,.'.,' .. ' > .. '. , , .," I 

fees plus $115 ... 4$ for expenses. '.' " .: ",~;.". 
He calculated the. fees, ~y estimating .that .the .. commission, 

. ~, . " . 0... ....,. '. ' r".... .'.y ., ,...... .', :, ,. 'c 

has historically allowed an average hourly fee .o.f.$134 to, ..... 
• ,..,,~ r • • '., ' 

intervenors' attorneys. He ~oncedes ~hatsince. he is. a . _.,. 
nonattorney, his hourly rate should. be somewhat less. He is 

, ,.' . .. " , ' " :. 

therefore willing to accept $100 per., hour as a fair rate. . F.or 
, ' , ' , ,,'., " 

reasons detailed below , he seeks . an,. enhancement of the ,hourly fee .. , 
, ,~" . . . , . .' 

of 25%. this would make his-total claim.$15,827.98. 
, ' v .", -;.' , .. ,:'" ._ .~' ,' •• 

. He .. claims that his activities in. this complaint "di~ectly 
, .' , '. ., 0 ,J,~' ~ ,.', • •• j . 

caused defendant (PaCBell) to correct an unqualified "representation 
that its Touch-Tone s.ervice permitted. faster dialing. 'He.,further" . ,~'" 

. . " ... " , '., '_., 

claims that his advocacy was instrumental in causing.the.u~ility ~o 
make a refund estimated at $7 million to. Touch-Tone cust;zr:ers '. . 

, .. '. "" '. -
served by step-by-step central. offices. "He. finally. claims some 

o ' ",'. , 

responsibility for further developments in which PacEell no longer 
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the Sawaya' case". 1, The· refund:-'would':':oe:,:limi ted: to.':, '''exis.ting ..";"r:,:' '".:: 

residential customers>who-'receive 'rouch-Tone service~throu.qh\:,a 0: " ~~, 

step-by-step' central o,ffice .. '/: :.: Even"thougb,;:,W'e 'aceept"the<vi~w that 
this proceeding 'and theadvicelette'rs: are' separate'" transac.tions~ 
it W'ould~e disingenuous to assert that' S·awaya's efforts:"we're 'not'· a 
primary cause of: the refunds and, rate relief~ 

The Advice' Letter was· protested:. Joy complainant and.: " 
others~· As a result of the protests, refunds were'mad.eava.ilable 
to previous, as well as- existinq,' Touch-Tone c:ustomers. . .and.-.to: 
business:' customers. RefUnds were to, be', based on the ful'l, 'amounts- ", 
paid. by customers for the service ,rather than l:Jein<r ar' pro' rata , . 
share of the $S million. Refunds wererequired'for all charqes 

" , , 

paid. in the three' years preced'ing,,,the Resolution which adopted' the "" ,­
final plan. These protests thus increased:·the amount of:·th.e··re£und·' 
from $5 million to an estimated $7- xnil'lion. " 

Another Advice Letter, 1565-7" cancelled the': ongoing:: ' e charges for touCh-Tone customers' in: step-by-step territorj"~,:- ~ ')" 
complainant'estimates the,annual .. consumers.savirlgs to·tJe~in:excess 
of $I~.m:illion'_' . , .. ':' :::' ... ,~; ,:,. 

l'he Evidence ' 
'rhe evidence elicited from defendant's W'itnesses~·.'at.' ", . ",'." 

hearing indicated that step-oy-step'eentral: offiees. cou-ld not 
recognize Touch-Tone signals.: Rather than' refraining, fromo'fferinq 
Touch-Tone serVice through. such of1rices'~' defendant had. inst:alled a 

.• ' .." ., .. ,'n,'_! 

device which would convert consumers" Touch~Tone signals back into 
pulse signals, therel:Jy simulatinq the signals emitted by an 
ola-fashioned rotary dial phone. This conversion was, for most 

., 1 .. ,0 

.. ' ... 
' ''', I ,,", .' ., 

" ~-.'" ~: '.".,,:. " 

• ., e ••• ~! ~'~ r :,., 

• '. .... • • , .~ ,' .• ,' .~. __ r "': • \ "' 

1 A letter from' a Commission"' atto,rney: took the :posit'ion,:·'that' ·the" ~ 
filing o·f' the' promised Advice Letter" while"relatec:l.", .to:'th.iS'·~ ":.".' 
proeeed'i':lq, was: 'entirely separate, and'that' thepetition:':for..·· .. ' " 
rehearing was resolved entirely "on its own procedural and, :'::~:, ,'" . 
substantive merits ••• " 
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''''compl'ainant nei the~ o~ta'i~ed 'the' 's:igtiature:s': 0 f }': '. ' 
2-5 customers nor d.id~' 'he ootain-:the' ',support, of: 
any elected o,f,ficials.. We therefore have,. no 
authori ty to entertain his compl'aint 
questioning the roa=onablene~s of the existing , 
charqe~or Touch-Tone service in ,step-by-step, 
territories. " , , . 

Citing § 734, the Commission we:nt on to say: 

'" " .. 

"Since the rate for Touch-Tone service was 
declared reasonable in 0.84-06-lll, 'the" ' 
Commission, if it is to comply with § 734, may 
not order reparation to be paid to complainant." ._." ., 
In any event, Pacific has refunded to 
complainant everything he paid!or Touch-Tone 
service, including the, installation charge." 

"complainant also seeks an order, requiring , 
Pacific to refund Touch-Tone charges to other 
silnilarly situated customers. Neither the PO' 
Code nor our rules contain any provisi'ons, for 
class action complaints, ~eyond the 25 customer, 
rule, supra. Since complainant has not 
complied with § l702, he is in no position to, 
represent the interests ot anyone but himself. 
Moreover, § 734 would have prevented us from 
granting reparations or retunds-to similarly 
situated customers, even if complainant had 
complied with § 1702." , 

"", ,., 

The deci~ion did not discuss whether it was 
discriminatory for defendant to offer a different service in 
step-by-step terri tory than in areas served. by modern centra~ __ .,. 
offices while charging thesaxne'priee~ :,Thiswas··apparently: due .. to 
the fact that complainant failed to' raise :the 'issue .. ,; :Nor:: d'icf' it; , 

.. .. .,,' ,-, ,'. ,,"', .' 

discuss whether either § 734 or §" 1702'wQuld. barreparations:-:-based, 
on a discrimination theory. Finally; it did.'not'respond to '\ " 
complainant's theory' thatPacSell wascollectinq.for anon-service. 

Complainant's petition for reb.e~rinq conte~dect, that.! his, 
claim for reparations was never intended to retry the'iss'Uc-: of .. 
reasonab-leness covered in'the rate'making: proceeding. ," __ '" ." , 

Rather, he asserted that: his d.emand for refunds was:: based. 
on both the alleged misrepresentation and' on the. util'ity~s~::fa'il,ur.e" 

. ,." ' "' '" ... :! I :. '" 
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Under the CUM/TURN holding a'reparatl:onS"> case'.:i;:s~'·:a:;'quas·i·)·j;udici·aJ. ~:;: 
I . ,''', ''', "": "."" ~ ...... ,. '>" .... "roo 110, .,.,,..;...1.- ,t",," ...... ;:_ 

proceeding r while a rate case wouldb'e' a qliasi legisJ.~ti~e~ "'... "... ". 
proceeding. .," Y' , 

The Trust instrument-also provides' that a' consumer :';,' 
advocate can rece'ive compensatlon fro:i:nttie' trust corpus' only:'if· he· 
or she makes a "direct, primary and sul:!lstantia1" cont'ribution .. to 
the outcome of the proceeclinq'. Fees arc' to' be 'charged· 'aqa'inst'- the~, '.-~<~' 
fund only ,,' " .. ~ ~, 

" ... where complainants have generated a 'common 
tund :but. that fund is inad.equate . to, meet 
reasonable attorney or expert witness tees, 
where a substantial benefit has been conferred" 
upon a party or lllem.bers of .anascertainable·· 
class of persons but no convenient means are 
available tor charging those benefited with the' 

.'.,.; .... 

cost ofobtaininq the benetit, or where. . 
complainants have acted as private attorneys 
general in indicating" an important principle of 
statutory or constitutional law, but no other 
means or fund is available for award of fees·." 

The trust instrument provides .. that each Commissioner is 
ex of:ieio a member of a .commi ttee; thecomxni ttee controls ':". .., '. ' 
disbursements under the fund. 'Therefore, when ~he Commissioners 
approve a disbursement from the'trustcorp\l.S,· they act as,;:,::',-' 
fiduciaries, rather than as government ,officials. "While the 
conuni ttee has discretion under ',the trust '. instrument,.i ts· ,discretion 

....... '- - . 

is narrower'than the Commission's discretion\l.nder·the P~l,ic 
Utilities Code:- this.ficiuciary .. d.iscretion ,must peexercised within 
the guideli.nes. established·inthe ,trust instrument. ,., ", -' 

In .particular,; each Commissioner·has a duty; to preserve, 
the trust assets;. if a claimant might have received compensation. 
from another source, then the.committee,must,decid.e for itself, 
"..,hether it. wO\lld. l:le appropriateto"allow him to, ·collect ,from the 
fund. 

\ - " 
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WlNj: Hourly Bate jhould Be' EmplOYed?' ',:,~: ':;,: ,,' : :>", '.~" 

At least theoretically, compiainant' s 'request' .. tor 
compensation fails to satisty the Trust~srequirement that ,we 
consider the amounts paid. to other 'per:i,~ns who'pi'aetice plJblic 
utility law. Complainant's methodology.was,based,solely on the 
compensation of practitioners who hav,e ,been' awarded fees under this 
Commission's Rules of Practice and. Procedure. His analysis omits 
those who practice utility law as'independentpractitioners,/ as 
employees of corporations, or of customers' ':associations~ 

However, since complainant's claim'almost certairify'errs' 
on the conservative side, we will not require additional 'data. ,. 
Should ~ Basjc Hourly,·RAte Be EnhAnced? ' 

complainant argues that the basic'hourly rate'should'be 
onhanced by 25% or $3,142.50. He 16asesthisclaim tor enhancement' 
on the followinC] points: 

"1. The complainant's dedication to pursuing to 
its final and. successful resolution an ," 
issue that bene t i ted a, lar,9'a and , 
herethereto unrepresented'group ot utility 
customers over an extensive portion ~t the, 

, State --and. an issue ,that experienced, 
professional intervenor organizations had 
ignored., avoided,. or had. failed to 
perceive. 

2. The. degree of success' obto:l.ineci' by ',the' 
complainant in achieving his original 
objectives. 

3. The large total aollaramount reeovered tor 
the benefited class and the dollar amount' 

,'.', 

.-, , : 

of prospective .benefitsr:that,will accrue·,to',: ' '."" 
them. ' 

4. The ~ocietal importance ot the,pUblic , 
policy vindic:a~ea by the results of the 
c~se. ' 

" , j,t 

5. The novelty of the issue, the absence of 
guiding preced.ent, and the diffic:ul tie's ,',,' 
encounterecl pecause of the limited , ';':: 
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Ir.akes it unnecessary, to·, consider, the, otherl,taetors "mentioned by , 
. " . , .. ," .... ;.',,' .~ ... ) '.' -_,I.' .. '." .~j,:.,;',.', ,',~' • .',.,' :'""),:,' .•.• \'.);..;~.~I.~'..':,,~:' 

complainant. _';:~ ,'" ,,, .. ,,",0' 0_ 
'. " ,.-' 

NeeeIDt,y of Priv~te Enf9Agem~nt _';_';""',< ,"\ ": ::: ~ 
We havo found that compl~inant attempted to per~uade the 

commission'sOivis:ion of Ratepayer Aclvocat~s (ORA) .t~' und~~~~ke th~ 
.• '. • •.•• ' ~ , ... .', •• ,.. : , \ _ "1-,.' • 

responsibility for litigating on",behalf of ,consumers. He believes •.. !_,., I' . ., • r ,,,.I 

t.hat it r~tusod on the grounds otin:sutticients:eatt resourcee;. He 
I .'.. ' , 'J. '" . 

also elaims to, have attempted to persuade two recognized consumer 
" •.• -' •• , •. '. •• I 1_ •• ,. .' 

advocacy groups to prosecute, this complaint,. but,with no ,success." 
.- •• ", • • I. ".' " ',.,' ,_ ' •• 

In tuture cases, we wish to encourage persons,who,think 
, . , ' . . 

they have uncovered utility ,violations, .to, seek experienced 
"" co' 

advocates before themselves assuming the responsibility of 
I " •• '.. ',"_ .\ 

representing' large nUlt\ber, ot fellow conS\UXlers.. If ORA and", 
intervenor organizations are unwilling- to act, we believe the . 

. -, . .. 
consumer should al~ attempt to ob.tain p?=,ivate expert _', 
representation, before assuming the responsibi'lities of lay 
advocacy ..... 

, .... \.:', . 

Findings of Fact 
• , v' ,.~ ~~c 

1 .. Witho1.l.t the filing of this ,proceeding.andpeti}:.ion for 
'.. - •• , -.,. '.." - • .. " • ,,I " ~ • ,) • 1 ,,' ':,. 

r~hearing' ,and the evidence recC!!ived at hearing, Touch-Tone" 
, ' .. ),,' ,) .\ ". 

customers ·in step-by-step territory would .have received.' no." .. 
. '. . /", ,-- . . . -,,' ' 

reparations or prospective rate relief. .. 
2. Complainant unsuccessfully attempted to persuade .. DRAand 

I. 'rI. , '.,' , 

two consumer groups to prosecute .:this ,complaint. Wi.thoutpri va te 
,,_ _.... I. ,'. • 

enforcement, consumer righ~ w0uld~ot, have . .oe,en protected .• ,... _ 
3. Complainant spent 97.2 hours on the complaint," p'etition, 

for rehearing and advice le:tters. H~. sp.e,r:t. 28.5 hours onnis claim 
\ ,j '·"""1' ',. " ." 

for compensation. He spent $l15.48 on expenses, incl~dingpostaqe 
copying, and travel. 

4. Complainant made a major contribution toward Obtaining 
$7 million in refunds and prospective rate relief of over $l 
million per year for consumers. He was also instrumental in 
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George M. Sawaya, 

Complainant, 
. , 
vs. 

Pacific Bell, 

Defendant .. 

) 
)" 
) 
), .. 
) , 

): 
) 
) 

" .) 

--------------). 
,,', J ':,'1' ". 

. ' .. a~'U~l8~' ., .... ".:. 
'," Case S6:~,07.-013¥ .. ,_ " 

(Pet'ition" for' Modification 
, F iled:<Sept ember, 10, :~l:9~~O~:,~:: ':,' ,;::,: 
"amended. octo~er, 1,. ,19.90)." ",' ",,' 

• " '. '" '" '/'0 .. < •• I,,! \.... .", 

. ", I o" ~ I. ' . ,,' ... ,' 

.. 
' .. 

,~ 9 :e I N I Q..JL 

Complainant originally, J~r,OUqh~,~iS a~tion. o~ .,b~~~~I#: ;,~la~"': ' , 
large group of conswners. Even though his, complaint. and his, 

• • • .' - .'., I • ' ":./ :. , .... ,) ~ •• 

subsequent ' petition for, rehearing were ,dismissed,. he now", seeks.. ." 
, '..~' •. - , • . • .1," ..,.. •• ~,' _. ,. '0 , ... ' • .1 : o' ,J : ' •• 

compensation for his acivocacy. He,claims ~l2,750 for ad.vocatels 
.. ' " .' ... , ..... ' . .' ... " 

fees plus. $ll5 .. 48 tor exp~nses. " .' , ", " 
He calculated the ,fees ,by estimating that,the,conunission 

. . , .' . .- -" . , .. ' . ' ... ' . . '" . -,,' .' ..,' ,.:', ~, ... .. .,.,' ~" '" ,~ " ,. 

has historically allowed. an average ,hourly tee o:f,$l:34 to 
. .• /' . . ' 0' 

intervenors' attorneys. He conced.,e,sthat,:since .. he i~a 
nonattorney, his hourly rate,should.~e somewhat less. He is 

< '. ~ .~ 

theref~re willing to accept $100 per hour as ,a fair rate .. For 
. .,'" ." '. ,', 

reasons detailed below, he seeks, an, enhancement of the, hO,urlyfee 
of 25%. This would make his ,total claim $15,827.98. 

" 

,He, claims that his aetiviti~s in this complaintdire'dtlY' 
caused defendant (PacBell) to correct an unqu~lifie~repr~~en'ta~ion" 

• ~ •• ,j ~ : ... ' 'If ~ 

t~at its Touch-Tone service permitted faster dialing .. He further 
. - , , . ' 

claims that his ad.vocaey was instrumental in causingtne'utility to 
make a refund estimated at.S7 ~illion to Touch-Tone custom~rs 
served,~y step-:by-step central offices •. He finallY"claims some 

• ". ' • r ... 

responsibility for further developments in which PacBell no longer 

- 1 -
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.'" ,a,." , " " • 

' .. ~R" :', I. 

", "", ,-, ~ 4' .' ",... .... 

,',' . 

accesses a separate dlarge for 'I'ouch-'I'one'ser:vice,:in:such, ~aJ::ea~ ... : ' .. ~J'::' 
Dropping such .ch~rqQs will, hQ,ve . a revenue et.t.ect, ,o.! %,oug'hly , . 

. " • .... \ "~,. , ,,' " - ,_0,' '. . \ , ). !.\ 

$l million per. :t.:ear~. 'l"'~'" 
The request for compensation is unopposed. 

complainant riled ,this complaint to correct what.h~ 
characterized as a marketing abuse (cf. PaeBell (l986) 2l 'CPOC 2d 

182, 2l CPUC 2ci SOO). He alleged that the defendant had , .. " 
misrepresented Touch-Tone service as enabling _subscr~ers served by 
a step-by-step office to dial faster.' He-had-subseri:bed",·and .. had-··,·,,·· 
~iscovere~ that there was no difference in speed (his residence is 
served by a step-by-step office is 'inPo-lloek Pines.) He had 
alreaciy received a refund for the short time he had been a Touch­
'I'one subscriber. On behalf of all others similarly situated, he 
sought to have PacBell correct the al'leqed' misleading" •• ~. 
representation,.notify them th~tthore was no speod. 'adVantage, and 
refund the extra charges' for Touch':'Tone se'rviee. 

Pacific moved to dismiss and answered~ 'Its motion to 
diSl'niss pointed. out that the cOXnInission cannot entert'ain' a 
cOl'nplaint on the grounds of rate unreasonableness'~ except' upon: its 
own motion or upen a complaint signed: ~y 25 customers 'or certain' 
elected otficial$~ (§ 1702, Public Utilities (PU)'Code~) 

A hearing wac held before Administrative Law Judge (ALJ) 
Gilman in Placerville. After filing of briefs, the matter was 
submitted. Decision (D.) SS-~1-028 (Z9CPUC 2d 48'5)' di'smissed the 
action. Compl.ainant filed a'timely PQtitiontorRehearirig~':<this 

. " 

was cienied by 0.89-05-075. . ': 

Contemporaneously with the ': denial ot the peti t.ion"' for 
rehearing, PacBell filed its Advico Letter l565st'6'"mako a $5; 

.. 
. million refund to such customers. According to a"Pac.8ell' letter, 
PacBell had committ~d itselt to 'ret'und·th~t sum '''inconnection'with 

- 2 -
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the Sawaya easeN •
1 The retuncFwoulct:be~:li:mited~ to,,,Hexis.ting_.~:·.,· .. ::, ...... ; 

residential customers who·-receive Touch-Torle service"through,: a' .. ,: .. ' .:: 
step-~y-step central office'."".· Even· though' we 'accept. the' view that 
this proceeding and the' advice letters. are' separate~: transactions, 
it would be disingenuou~ to assert that Sawaya's' efforts" we·re . not· a 

primary cause of the refunds anCi r;,.te relief. 
The Advice· Letter was' protested: .l:jy . complainant and '. 

others. As a result of the· protests.., refunds..: were' made; availa'ble' 
to previous, as well as existing; Touch-Tone. customers ·and·: :to: 
business customers. Refunds were' to be' based on the ful'l.alnounts' _ .. 
paid by customers tor the service, rather than beinq. a'p,re- rata. 
share of the $5- million. Refunds were" required' for all· charges 
paid in the three years preced'ingthe Resolution' whicn adopted' the. 
final plan. these protests thus increased the amount of.the· refund' 
from $5 million to an estimated $7+mil'lion. '. 

Another Advice' tetter, lS65-7,. cancel lad. the ongoing.' e charges for Touch,-'!one customers .. in step-by-step territor,{' ... : . 
Compl'ainant estimates the annual consumers· savings ·to.· ~e· in: excess 
of $1' million.' " ,', ,'I .. 
Ih!LEViden&e . . 

The evidence elicited. from defendant's witnesses.'·a.t','·· ",'" 
hearing indicated that step-by-stepcentral.offic::es. eou-ld: not 
recognize Touch~Tone signals. Rather than' refraining from::o'ffering 
Touch-Tone service through such office'S~d.efend.ant h.ad· .installed. a 
device which would convert consumers'·'!ouch':"Tone signals back into 
pulse signals, thereby simulating the signals emittQd.by 'an 
old-fashioned rotary dial phone. This conversion was, for most 

.. ",' 

.. .. . 

1 'A letter' from . a" Commission~ attorney.: took the ·positio~""'Ch.~"t.the ... 
filing ot the promised, Advice~·te.tter I-While ·"related". ,to'this' "', .... " 
proceeding" was: 'entirely separate ,and::that:thepeti tion:·,fo·r... .., ... . 
rehearinCJ was resolved entirely "on its own procedural and.··.::' .• 
substant;J.ve merits •.. " 
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" " ''1-.' ~,.' " c,." •• , 

customers, mmecessary;::,xnost mod.ern:.pbones;,baye. a~·self-con:t:a.inecL ::: "':; 
I • _'.r '"'' "' ... 

capability to: emit either 'l'ouch.-'I'one or pulse, signa1.s:.,:' ,~','~. ",' ,." ", 
Strikingly, the same conversion" capa~ility,~ was.: a":,,a:il~,le:. ", 

to all customers, not just Toucn-Tone subscribers, :throughout,each 

step-by-step territory. This. meant that a cu~tomer who· d.id.,not 
apply for this "service" would. nevertheless, rece-i ve it, if he,,: 
inad.vertently switched. his phone to-- the tone mode. ,)Likewise, a 
customer who knowingly wished~,to use' tone: signals withoutpayinq ".:,:,;', 
for the conversion could de so- without· subscribinq or. being' b:ille,cL: 
for the service. The defenc:lant had' no-:-, program' to detect: .-and~ :bill-. ,', 
nonsubscril::lers who generated tone, signals. ,", ' 

Complainant's brief argued that defendanti. as wel,l~ as, 
profitinq from. a deceptive representation, was in· addition,;~ 
collecting' ,money tor a non-service-.', .::;, 

Defendant's brief. argued that the :failure to j,oin:'25 
customers merited dismissal, since comp'lainant, himself" bad- .received 

, 
• 

.. ., 

a full re:fund. and. was no 'longer a T01lch-'l',one' subscriber.:,'," '; . . e 
It argued that " .••• class .actions·are inappropriate-i ,:betox:e 

the Commission." In support of this concept, it cited Sty:pmann v~ 
~.& T. (1978) 84 CPUC 373 and W90d v PG&;~ (1969) 70 CPUC:,3:S:~'\.':' 
The Decisions , " 

D'.88-~~-028 d.ismissedthe- eomp·la.int:, explainin9:,;' 
"Even it complainant hacle.xpressly as)(ed us to-, .. ;, ' 
terminate :for unreasonableness the Touch~Tone 
charge in step-by-step territories, we could',' 
not entertain his -request·;, (:c:itinq PU Code , -.'0.-" .\ 

§ 1702J .. 
, , ., ~ I ' 

• + ... ~"! 1 '" .!": '. ,..; c 

2 Counsel for PacBell cited these c~ses without ~lso citing 
CLN~/TURN v C~UC (1979) 25 C ~d 891. In that case a consumer 
advocate successfully sued. PacBell's predecessor and won a refund 

'." ", 

on behalf of similarly situated consumers. While the Supreme .Court, 
did, not' directly pass· on the question o'f whether the Commission can 
entertain complaints on behalf of, sim'ilarly situated. customers, the 
outcome is" hardly' consistent with. defendant's interp'retation-,o'f'" "., : " 
~, supra~ , 
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.' ". I'" . ..' I I' '[. I, .:.. : ", '.: ~,' I 1\'''' •. ": '..' ',/"" ", ~~'. \. 

"complaJonant nel. ther ,obtal.ned. the sl.qnatures ot ' " '" 
'2'5 customers nor 'd.id' he obta,in; ,the<supportoof': ,,':,:! 
any elected officials.. We ,therefore have, "no, 
authority to entertain his complaint' " 
questioninq the reasonableness of the existing 
charge ,for Touch-Tone service in step-by-step, 
territories." " , ' , 

Ci ting § 73.4, the Commi::sio,n, wC,nt on to say:, 
"Since the rate for Touch-Tone service was 
declared reasonable in 0.84-06-l1l, the 
commission, if it is to comply with § 7:34, may 
not order reparation to :be paid to complainant. '",d' 

In any event, Pacific has refunded to 
complainant everything he paid "for Toucb.-Tone, 
service, includ.ing the installation charge." 

"Complainant also seeks an ord.er,requiring 
Pacific t~ refund. Touch-Tone charges to other 
similarly situated. customers. Neither 'the PO' 
Cod.e'nor our rules contain any provisions for 
class action complaints, beyond the 25 ,customer, 
rule, supra. since complainant has not ' 
complied. with § l702, he is in no position to 
represent the interests of anyone but himself. 
Moreover, § 7:34 would have prevented us from 
granting reparations or retunds.'to similarly. 
situated customers, even if complainant had 
complied. with § 1702. 1

' " 

The deci~ion did not discus~ wh~thcr it w~s 
discriminatory for defendant to offer a different service in 
step-by-step territory than in areas served by modern centra~_<",_ , 
offices while charging the samepriea. : This w~s><a.pparelltly due,to 
the fact that complainant failed to raise the -:tssue •. ,Nor'<d':td: it'" ,:' 
discuss whether either § 734 or §H 1702 would b~r 'reparatio~s:,b~sed"''''.-
on ~ discrimination theory. Finally, it did not respon~ to -,. , .. 
complainant's theory that PacBell was, collecting', for, a non-service. 

Complainant's peti tio~ for" rehearing' contended. that: his> 
claim for reparations was, never intended to' retry- thc,i:::sue,: of" ',' 
reasonableness covered in the ratemaking proceeding. 

, " 

Rather, he asserted that h.is demand for refunds was ]:lased, 
on both the alleged misrepres~ntation ~:nd on the utilitY's_:;fai1ure", 

. ".' ,., •.. '-1 :,t-. 
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'~. " ' ... ~ .I , 

to deliver any useful ,service in exch~nge tor the rate cnarged. He 
• , •• , ' ;.. • '( • -I •• :.... ..." : ;", \;. " • I ,(' j , .... ,.~ .<\', ... ~" 

eontended that the~"serv'ice"': -actua-lly prov:ided:, ,waS:- ,,~, ='us~J.'e~~s that 
a deeision assessing-any charc:j'e' at all ,"tran.s~ended· " ',,", , 

~I., • .. "_' ", 

unreasona~leness. ", '"'"' 

In denying the petition for rehearing, D. 8~-05-075" 
" , 

reasoned that since complainant had not complied with 'the 
proeedural requirements of §1702, no good c~u'se for grantiriq 
rehearing had ~een shown. 3 ' , , ': ", ,:. ::," 

, ~ ,:. '" ''':'';rl,~. ~>._.~ 1\'~,1 

Discussion 
Th§ 'l'rU3 ', •• ,_ J v.' 

_ i ': J I " ., , l • .... '. ,'~., ~,'~, ,.., 

The Advocate" s 'Trust; Fund is, intended, to. .compe'nsat"e those 
" .... ,. . 

who sueeessfully advoeatea pos,itfon' on behalf of cons'Ull\ers<in 
litigation ~efore the Commission.,~, The.trust corpus:;~a$.,.cre.~ted 
from that sum of reparations.paid.~Y"de'!end.ant's. :pre'decessor as a 
result of a stipulation explained. in cInxcnnw V' ~ PT&T,(su~r~). The 
actual creation of the Trust isdi'seussed' in CLAM v 'PXScT- Co ~', 6 

1 • • ", 

CPOC 2d 374 (1981). Recognizing that. intervenors in no1j.coniplaint 
cases can claim eompensation'from other sources, 4 the TrUst" 
instru:ment provides that awards from the . Fund are av~il~i~,:onlY to 
those who represent conswnersin "quasi judieial~ proceedings . 

.. " .• :' ..... 

• " I (' ~ .. 

, ,. "" ~'."', " 

3 Citation of D.8"8-12-028:· in this"proeecding could ,be misleading" ," 
unless accompanied by the observation that PacBell willingly . ". 
provided the refunds and rate relief by-Advice '1:etter:::';: ccf'.';~ Rule· 1"'~' 
of the commission~s Ru~es ot Procednre ·(Title 20-, ,Chapter ,1"". ", , 
subchapter 3, Cal~forn~a Code of Regulations) oJ 

, ." "~,..... 

4 Intervenors who successfully protect· consumers·' interest: in 
utili-:y applications can receive. compensation under Rule 18.7 or 
for certain energy issues, under Rule 18.5, of the"Commissl'on's 
Rules of Practice and Proced.ure, supra. Under the holding.,.of. 
QLbM/TUEN, one who promotes, consumer interest: in "quasi-judici'al" 
proceedings, Le.,' complaints, can ask the CommissIon to· e>:ercize' 
the' inherent equitable ,powers descri~ed in that op,inicn ,to; ,recei ve 
compensation. .The Commission has not yet adopted rules tor 
equitabl'e compensation~ ," ' ", ,~,-

- 6, -
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Under the CUM/TURN holding a :reparatforis~ casei"is' 'a:<i'l.as':L';'j:udic:lal ;>~: 
, ., .... , .. _." ."", ,.~... . ,," .. " ..... - ;", . ...-.... ," .~ '-.- . '~~>I:~'.':'~.··~:.I,/! ~ ,,,,,: ~ , .:;.,:.'.- ..•. : 

proceeding, while a rate case would be a quasi legislatIve'· .. · - , .', ,,, ... 
proceeding.: "::,' :Y"" :~ 

The T:::ust instrument also provides that a c'orisumer' , 
advocate can receive compensation from'the:,'trust corpus\ only ·r:: 'he .. ' 
or she makes a ';direct, primary 'and substantial" contributiont'o' 
the outcome of the proceeding_ 'Fees 'are tol:lecharged against' the: '" 
fund only ,',' .... 

" - _ • where complainants have generated a '. coxnxnori 
tund ~ut that tund is inadequate to' meet " , 
reasonable attorney or expert witness fees~, 
w"here a substantial benefit' has been conferred: 
upon a party or members of .an:ascertainable,' 
class of persons but no convenient means are 
available tor charging those benefited w:i:th,the 
cost of obtaininq the benefit, or where , 
complainants have acted as private attorneys 
general in indicating'an important principle of 
statutory or constitutional law, but no other 
means or fund is available for award ot fees." 

, .. 
','j 

The trust instrument provides that each commissioner is 
QX ofticioa mem):)er of a':committee;- the committee controls:,:, 
disbursements under the fund.· . Therefore, when ,the conunissioners 
approve a disbursement from,the trust corpus, th.ey act as::,: 
fiduciaries,. rather than ,as government ,officials. ,While th.e, 
committee has discretion under .the .. trust instrument,. it:> .,discretion 
is narrower than the Commission's discretion under the ~J;ic 
Utilities Coc1e;- this. fid.uciary cliscretion, ,must be ,exercised within 
the guid.elines estaJ;,lished. in the trust instrument. .-" " 

In particular" each. Commissioner' has· a duty to,preserve 
the trust assets;- if a.claimant might have received compensation, 
from another source, then the cOml't'tittee must decide for itself 
· .... hethcr it wOllld be <lppropri~te to allow him to· collect, from the 

fund. 
',' "c \'. 

" ' 

" ;''': 'I', -. 
'. ~. . .. , ..... . 
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Is COmplainant, ~Entitlecl" to Compensation' 
From the Advocate's '1'rU3 Fund?'" . 

;~'.:: 

Beyond dispute, complainant's actions made a majo:t:. 
contri~ution to the rate relief and, retundeven thoug'h his 

. . .. . . . ' . 
complaint was. dismissed. The ~enefit, to affected customers, worth 

- • - •• " • " I '., I ',- '. • " 

many millions of dollars, iz. very larg'e,inrelationsnip to the 
• • • • • •• I • ~~,' ,- • • • 

modest nUl'rlber, of compensable hours claimed,. Complainant "has,.. _ 
'" " 4,.'~" .' _. • ... , ' ,': ',' , • "-

therefore amply d.emonstrated. that he is entitled to compensation 
for each. h.our claimed. ._ k , 

r _ I. 

Normally, 'an advocate who, 'h.as.:created ',a:,.:large , .. common tund 
of reparations, as M:r. Sawaya h.as.,;wouid~e:,exPected·, to':.seek his 

, .,. "_" -" ~ " ._. ,I ".' • '.. .' ',. 

compensation from the COlflmon fund. ' TJnderthis fo,rm.<',of funding, a 
proportionateaxnount is deduc:t;ed : from . ea;cb,-, customerrsreco:very to 

• • _.', ". .' \. I 

pay the fees expended for creation ot, this recovery. -Uncler the 
" . . 

provision of th.e Advocate's-, Trust instrwnent" quote'd' :"aboVe.;, :: such 
•• ,' •• ' I , •• ,.,' •• 

fundinq, when available, is to' l:e ~referred' over an-expend-iture of 
funds from the Advocate's ~rust. 

,~ , 

Here, however, it is now too J;'ate', to arrange "fo,r, ','a 

proportionate payment from Dene':fited 'customers. Well ]:)efore'the ", 
request forc:ompensation was tiled,. ~acBelJ; had paid reparations~.to 
those customers at the rate" 'o,t" 100:' cents 'on the :-dolla:r .. ~:,' (Any ,~' :-' " 

unrefunda~le reparations must· ~e paid' ,in" full' as .. an _.escheat to _ the' , 
state~) (~ry v CPU~ (19S2)2J C Jd. 522;;) .-

The delay in applying ,t,or reparations shou-ld .not',l:e.:- found 
to :be the kind- ofneqliqencewhj;eh:w6u·ld'::~ar)complainant~from_. , : _ 
recovery. We note -that'heis not·an' attorney:and;:has',·relied,·, 
heavily on our staff tor procedural"advice." We: are, informed that 
he ·Nas not advised to seek compensation from the common fund' of" 
reparations :before dis:bursement was complete. ' , ' 

Consequently, we will fincl"that oche common fund .. is no'· 
longer adequate to meet reasona~le fees; therefore, we can 
authorize payment trom OChe Advocate's Trust Fund. 

- 8 -
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What Hourly Bate· should Be-EmPloyes1,?" -; ,-,:':.; . . h'" ... -. ;' ' .. _, 

At least theoretically, complainant "s 'request):'for 
compensation fails to satisfy-the 'l'ru.-st~s.requirement that .we 
consider the amounts paid to' othe·rperso.ns, who pra.ctice public 
utility law. Complainant's methodology' .,wasbased solely on the 
compensation of practitioners who have been awarded fees under this 
commission's Rules of Practice and Procedure. His analysis omits 
those who practice utility law as independent practitioners';' as 
employees of corporations, or of customers ':associations.· ,'" . 

.. • • ~ , " ..' • I 't~;"., ' 

However, Sol-nce complainant's cla.l.lnallnost certa.l.nly'errs-
on the conservative side, we will: .: not require adci'i tional ' aata ~ . 
Should the Basic Hourly Bate -Be Enhanced? 

Complainant argues that the basic'hourlyrate'should'be 
enhanced by 25% or $3,142.50. He bases this claim for enl'iancexnent' ,. 
on the following points: 

,,~. The comp1ainant"'s dedicatio'n to pursuing·to 
, its final and successful resolution .an " .. 

issu.e that benefited a .large and 
herethereto unrepresented 'group' 'of ut'ility 
customers over an ertensive.portion·of the, 
State --and an issue that experienced, 
professional intervenor organizations had, 
ignored; avoided~ or had failed t~ 
perceive. 

2. The degree of. success' obtained by' the' 
complainant in achieving his original 
o~jeetives. 

...... "'," ".," 

3. The large total_. dollar amount recove~ed :'for ' 
tbe klenefi ted. class' and. the-dol'lar amount .: ."'." 
of prospective benefits: that ,wil,l accrue-·:to'.:" .,. 
them. " 

- ' .. ' ......" I ~: \. : 

4~ The societal importance of the public . 
poliey vindicated by the.,res1.l1ts .of the 
case. 

5. 
., " 

The novelty of the issue, '. the absence of 
guiding precedent, and the difficulties 
encountered because o!.-thelimited"· ' , .. , .. 

- 9 -. ,-,., 
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L~,' ,,' " ............ ,I'. 

tinancial and support",.resources.. a~aila.l:>l..e,:'/::.,",,::: ~.~. '~< _.:::;.r/:~ 
to. ,the, comp~ai%l~t .. ', ", ,.'., .. , ., . , .. ,' .. , _.' ,. 

"I'.,n'·"" ... ,',. 

The compla.inant "$ ·.siqnif,icant: role in . 
assisting the Commission.staff to ,reP:t:esent 
a facet of 'the pul:llic int'erest that the 
sta.ff could·:not fully and.adequately 
represent because of cons.traints on .,i ts. " 
a.vailable manpower." 

P, \ .... . ., '-. 

We are particularly impr.essed with. the substantial amount .. 
. , -" ' ~ '.. ' . 

of reparations and prospective <.rate .. relief .resulting~r?m .. 
complainant's efforts. We also. acjr~e .that.tb.is'~as 'a~ novel 'issue; , ' 
with little in the way of precedent t'o'guide the advocat~'~,-~r, 

, '. ..... • , • • .' • , I ,., ! I u • ~'" .~: .J.. .... 

sophisticated practitioner, viewing. the. case at "the ,'. time. of filing, 
would have. seen that the ,odds were gr~atlY against', ~inriing::~ariy .-­
Significant refunds or prospective rate' 'relief tor.:custome;:'~ ~ 

. . . .,' . , , 'r,', " I., 

Consequently such a practitioner would have predicted that.he_would 
have a very small.chance of being compensated for his ;ervice~ •. 

. ~ .. '. 

We doubt if any law firm:would.nave been willing to 
undertake the burden of prosecuting this complaint,. ~ without a clear 

< • ' " 

precedent authorizing enhancement·'in,novel-.. cases •. -We ,also note 
that complainant was \U1~le ,to persuade"est~lisl'ied intervenors to 

• • 't' ' 

prosecute the consumers" side of this dispute. It seems reasonable 
to asswne that they were unwilling to risk a substantiai commitment 
of time and effort with what 'must have' seemed very little hope of 

~. .' 

being compensated. 
In contrast, complainant was willing to take such risks. 

As in other fields of 'end.eavo~;:::'the;r~wards tor, succeeding" in a 
.. , I,. ." ," .... . <' ..... 

very riskY enterprise' should be: higher ·~tllanthose for a-venture 
which has a higher potential for success. Unless we award 
appropriate enhancement, we will deter:' private' enforcement ot 
consumer rights i!'l novel but meritorious cases.' 

We have therefore found that the contingency value of 
~ •• d· '. 

this proceeding, coupled. with the finding th.at pr~:rate'acti'on was 
required, warrant the modest:amount:ofenhancementrequested. This 

- 10 _. 
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makes it unnecessary, to:-:consider:. til.e : other v factors ,mentioned,.by ',,' _, ,.., +, 
........ - ."" ,J •• ,. .,' •. ,.~ .• , .. ,. "'d~ , .. ~ ~.)I, .... "o/,.I"""~~' .'_ 

complainant. . .. - - --, .. ,:::.; _ _,_ . ::_' <:,:~ ;~~'" _''", <~_' 
Nec~sity of Priva;t:e Enf2rc~ent 

We have found t.b.atcomplainant,attempted to_pers~a~e'the_ 
Commission'sDivi~ionof Ratepayer Advocates (ORA) ,to undertake the 

'.. I •• , ".. "'" '. • 

respon~ibility. for litigating on" behal,f' of consumers. He oeli,eves 
, , , , '. ",,' .', " 

that it refused on the ground.s of insufficient staff, resources. _ He 
. '. ' .. " ,.", " . '( 

also claims to.. have attempted to persuade two recognized consumer 
. , . ~, " '. . 

advocacy group:: to prosecute this ,complaint, but with no success. 
In future cases, we wish to encourage persons who .. think 

" ',"- "0 ., ',L"" J" 

they have uncovered. utility .violations_,~,o., seek~xperienced 
advocates before themselves assuminqtne_responsibility of 
representing large num.'ber ot. tellow. ~onsumers. If, D~ an~~_ 
intervenor organizations are unwilling to act, we belie;ve the_ 
consumer should al~ attempt to obtain private expert 

. ~ ', .. , ' ,- , " . 

representation, before assuming the responsibi'lities of lay 
advocacy. 
findings 0: fac1C 

, '-'r'-" 

" . I ,~ ..• " ':' .... '~ ,:. 

l. Wi:thout- the tiling of thispr0C:~~c1i~q, and,p~t~~.i~~ for 
rehearin9' and the evidence received at hearing, Touch-Tone. _, .. '_ 

. -' ~~, , .... 
customers ·in step-by~step territory would .have receiY,e.d. n~.,,: 

reparations or prospective rate relief. 
, ' ...... ' ' ''': /,,1 "'j :',el .:.,1 :-r .. ' 

2. complainant unsuccessfully attempted to persuade _ORA _and ._ 
.. ,..... '. n' ,', •• 1" •• 

two consumer gr,o_ups. to pr~secute ~th.is complaint. , Without 'private 
•• 1, .,1 .,' ,.,.' 

enforcement, consumer righ.ts. would not, .have ~eenpr_otected_",. ,_ , 
'. '. .,.' '" .) " .. : '. ,.': ' 

3. Complainant spent 97.2 hours on the complaint, petition 
for rehearing and advice. letters. He sI:e.I?:t, 28.5 .hours_ on, his claim 

, ' , J • ~ , ", '. • ,.' \ < 

for compensation. He !>pent $llS.48 on expel'l:ses, including postage, 
copying, and travel. 

4. Complainant made a major contribution toward obtaining 
$i million in refunds and prospective rate relief of over $l 

million per year for consumers. He was also instrumental in 

- II -" 
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persuading·'defendant utili t'i: to', clarity" its:' 'r·epresentat'i'ons:\ ;,: ',~ 

concerning the usetulness of Touch-Tone service. . :," i ~' , I 

5. $100 per hour is reasonable d6mperisatlorl' fo'r':a,::lay.:':'. 
advocate under the circumstances of this' c~se. '.,' 

6. At the time the complaint was' filed, an experienced" 
consumer advocate would have' viewed the"proceedingsas' a.high-risk 
venture~ .An enhancement of 25% is warranted. ' 

7." The amount of reparations 'paid "is'more- than "enough:: to, . 
support a~ award of the total amount claimed. .. '., 

8. The present corpus'·O! the tund is more~ 'than' adeqUate for 
anticipated future claims. compensating complainant 'from:'the '. 
corpus will notd'iminish the principal'." , .: ' ' ,. " ',. 

9 • Complainant was not' afforded. timely opportunity to .. ·seek 
compensation from a common fund. 

. ",. r' ., ., .. , . ~ " , " .. 

10. It is just and eqUitable' to 'compensate complainant" from,',:, " 

the FUnd. 

11. Complainant had no economic interest in the amount -o't:' " e 
refunds or rate relief sought. 

. ..... ~:~. 

12. Sixibe'the 'reqUest is" unopposed.', 
" ~,. 

efteetive today. 
13. The common fund arising.' from th:ts proceeding ':ts :n:o 'l~nqer :.". 

lolrge' enough to meet reasonable" tees~' '. , ,'" " 
ConclUsions 'o:tJ,.a.w' 

1. In adopting this Order, ea'ch :Commissioneract's. as·'; an, ~ 
o ftieio membero!the Ois~ursemen.ts committee 6f'the': 'Aavocat'e:';';s' ." "; 
Trust. ., " ".' "",,~,"'. 

2. Complainant is enti tIed 'to oe' compensated trom "the: Fund, ., 
in the full' amount soug-ht ~ , 

.' "1'''·' 
r ,~,. ,,"" ".' 

>,. I",: " : c,_' :": ,: , . ~,. .....' 

'. : ~ . . "-' .. ' "', ~', .... 
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9RDER 

IT IS ORDERED that: 
l.. The Trustee of the Advocates' Trust Fund shall disburse 

the sum of $15,827.98 to George M. Sawaya. The Executive Director 
of the Commis~ion shall transmit a copy or this decision to the 

Trustee. 
2. This is a final order which closes the proceeding. 

This order is ettective today. 
Dated June 5, 1991, at San Francisco, California. 
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PA':RICIA M. ECKERT" 
President 
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