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, .... -./. I, ..•. .''' I: .. :" ','.,. ' ... '. < ··:.>~.,'I'·'·.'·,'~·"~.""':' ",::':':; ,~.~!;-: .. ": .. ..,,~-:::.,.. .. "'I::':<"~ 

Mr. Michael M. _ Murray, ,./ 
Mr. Willialll. Behrman, and 
Mr. Geralcl'LeTendre',' ',':, 

Complainants., 
'")J,l ,. 

VS. , " 

communication'Seroces, 
stanford University, and :: 
Pacific. Bell, , )~l-~OlC), 

And Related ·.Matter. 
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This is a petition tor' mOd'iticat'ion of our ··order: 'qrantin9<··: 
rehearing" ot::Decision (D'.)' 90-06";065'~" In O.9;0-06-0·65'·we: resolved· a,', 
complaint againSt Pacific Bell' filed' May 1;1,'3.990' by-three 'Stanford·' 
University students (referred to'herei~'-as ,-HStudents"r~' ':The" ::'", 
Students objected to theUni versi ty's ·plan . 'Co prov:i:cle;,students 
living in Urdversity-owned' campus housing' with' telephone "service'~' 
Stanford envisioned the.purchase of on-campus telephone cable and 
wiring owned by Pacific Bell. Stanford intended to connect all 
telephones in its academic buildings and student housing complexes 
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to its own PBX switch. 1 Stuaent access to Pacific Bell's local 
exchange and to interexchange seriic~" ~~u'id be" ~o~ti~il~d by':' ::. v,':: , 

Stanford's PBX-~' We ,'dismissea the Students' complaint'<in:>' ".;' .• ~ '.... .,' 
O. 90-06-06~_on~ June 20,' '199'0. The stuaents applied, f"or',:rehearin9 . :::,: 

on July 20, 1989, ina: w~"g;~nted limited rehearing i'~ 0:9'0-11-030 
.". ,""" "'J" 

on November 9, 1990. 
In~urdecision 'g,ranting rehearing, we invited;: 'legal 

arc;ument on six of'the 15 i~sues raised by the Stuaents."" We, .a1so:"",_". 
, . .," '." .... 1.. ',." ... J • • 'j .. ) 

modified 0.90-06-065 by deleting portions of the text··and·:.;',: ",;,", ,':: 
Conclusion of Law 4 (relating to our:: Guideline~" :f~r~ Sharecr:Tenant':>"~ 
Services (STS» and adding an ordering paragraph>which directed 
Pacific Bell to file an application for"authorityto"trans'fer'the 
subj eet telephone- dJ.str:ihution cable and wiring as. -provided" by . 
Public trtilit1es (PU) Code § 8'51. 
~acitic Bell's Petition to MOdify D.90-11-030 

Pacific Bell did not ~file. an" application for authority 
under § 851. Rather, on January 9, 1990, Pacific Bell filed a 
petition for modification of 0.90-l1-030 seeking to be re1~ev:~d_of 
that requirement .b,ecause-it believes,the ,necessity of the ... § 8S1 

• • • ••• ' • _.'. ," '", •• 1 • '._ ,._, • 

application depenas on the outcome of .tbe rehearing., .According to. " 
• ',', \,1 ~,'_ • • gol,...... T""',' " 

Pacific Bell ,-if the Commission ultimately finds tha.t Stanford ,is e'_ 
,. ' " " ... " .. "' ,. .", ;,~ , .. , , .. ~. "','" 

an STS provider, ,then Pacific Bell. ,will continue to .have a duty-t'o 
serve any Stanford student .res.identW'ho,'~xercis~s,its _~ptio'nto· ' ',,, 
select utility service under (STS)--"Gu.i.cl~i.ine.,8,.,~t,pacifi~ ."Beii'· -"'" 

... • .: ••••• ',. ~. '. '" • If ,", I '"I ,", 

,- ',' ...... ' ... ". 
->,. ',. , \ 

I., " ~ .< • 

. "..... ~'. "'~. , 

1 In adaition to student telephone service, S.tanford planned to 
provide computer access and cable television over the same network. 
The telephone service portion of the program was initiated in 
September 1990. 

2 STS Guideline 8 provides that an STS provider "shall place no 
restrictions on tenants whicb desire service directly from the 
telephone utility in addition to or in lieu of service furnished by 
the (S'l'SJ providers." (0.87-01-063.) 

- Z·-,~ ' ... 
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'. 
believes that in the absence of such a duty, the property it:, sold);" 
to Stanford> was- surplus property,;' and- was" properlY',conveyed, to 
Stanforcf' tinder:' its' 'l'ariff'Rule 16. 3,. Pacific Bell :, xna inta ins. 'that 
until the' cODission 'concludes its" rehearing on.; the::questioll.l<of 
whether' the"STS Guidelines' app-1:y j" there:" is.. no f,ac.tualor;' lega.l: ':, ' 
support for the order. "\".;,., .... 

Stanford essentially, supportsthepeti tion ·for.. -,
modification.' Stanford, however" argues ;that: 0~90-11-03,0 'left 
inta-ct and did not stay the commiss.ion's.' holding' in 0:;;9'0-,06-065' 
that Stanford is not a public uti"lity.Staxiforcl claixns.,that·,it is" 
a PBX eUstome'r'ot Pacific Bell and, that: it purchased telephone' 
cable and wire on its sioe of the PBX· switch ,in:'accordance with ,
Tariff Rule 16. As such·, the cable' was.surplus-property and ,'not " 
subject to PUCode § 851. 4 Stanford: also bel'ieves::tha.t, it' 
purchased the property from Pacific Bell~ in' thegood':faith',belief ' 
that it was surplus and!s therefore:',thebenef'icfary,o:f a'>,':, 
conclusive presumption~ th'at the: cable was ;'surplus...stantord, 
further requests that anymod:t'fication '..to- D .. 90-11-03:0i.,inel:ude ' 
clarification- as to the basis: for 'inviting -legal argument~ ',',.:' 

The Students oppose -the' petition, ,for modification.: "They 
belIeve that the' petition strays beyond the-scope· of Rul.e'43 in: ' 
that it WOUld' xnake a major ,change to 0.90-11'-030';,requiring an 
application rather than a petItion' for ··mod:ification.:"· ':The-;':Stuclents 
also argucthat' Pacific Bell has 'always'known, and has."'admitted,that. 
§ SSl is applicable to the sale of the distribution cable • 

• I.~ ~. , c. : .• .:~: _ > " .. I" 
,.'., • :~ I' .:. C ::"l ,.~ .. ~ ··~t: ":') ,~' . 

3 Tariff"Rule' 16· provides' :for'the sa.le', of telephone C cable;: anc:t,;:;:; 
wiring 'made, surplus> by':the ~ installation:: of,' a.'::cu.s.tomer-owneci.: PBX.;,; r'-::~} 

. ,-. . ,. .:'.... :, •. ',' _ ., ~.:r,:: .. "':;"",;' ',~:,,: '~', . ':; .~ .. ,:~ 
4' Section,' 851' provides" in' pertinent part that." "'NOthing-.' in" this 

section -shall prevent the sale', lease,,' encumbrance',:' or" other: .. : ' . . 
dispositi'onby any public utility of"'property:which:" is:' not) .. , ,), <'" ~ 
necessary or"useful in the'performancc:'of' [a uti'l;ity'sl, duties' tOo."';:" 
the public ••• " '. ", .' .,' ~,',-,: '.' 
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'. 
Discussion " . ;" ,." .':';':'" :"::,_.\,:.~ "'. :: .... ,{~:: '.: ..... ,. . 

. It . noW" appears, to- us. .tha t, o~r ; o:;-der dir~c:tinCJ,; .P~eif.i.c:,:: ~:' ,:'._~ 

Bell to ,£i1e. a'§ .S5~ application was .. in~ er:ror· becauS:e the::,:r:ec:~;d·:lin., :.: 
this proceeding' is not sufficiently : clear:tQ--,warrant it.;,::,:.Seetion.:. :' 
851 exempts the sale of utilitY',property>which is.c, no:t useful.: or" :.'." '" 
necessary in providing utility service. Stanford "and :t:acific .Bell. 
(at least initially) have argued,that,thesalewas arranged under 
Tariff Rule . :t6whieh qoverns the· transfer of surplus;."proper:ty .... : 'I'he:::, 
Students did· not allege a viol'ation of,§-; 85-1· either,,·in the .hearing,,; 
or in their ·application. for rehe~ring. 50 Even now, .'i·nth.ei:r,;.:. ~,;" : .... ' 
response' to· the petition. for modification,. the Stud~nts:' .,o,nly.arg:ue .. 
that Pacific Bel·lknew there was: §: 85-1· issue; they o·f·fcr no, .. 

" .... ' '.',1 F 

arg'U%ll.ent that. the property sold was not surplus.: ", ;,;:. 
We conclude that it was premature .to- order, .th.e·.·filing. of 

the aS1 appJ.-ication without first ·establishing .whether the. I>.roperty .. : 
was surplus. D.90-06-06S did· not discuss and did no't: .. make ,findings, .. 
or conclusions· of law as. to the· applicability of §', SSl •..• The. 
parties,.·therefore, should have an· opportunity to present.evidence 
and argument on this point before- we,impose.therequirement .. ,. We 
will modify D.90-11-030·to delete ... Ordering Paragraph.3~ an~ .. instead 
require the parties to address· the. issueonrehear.ing,..-::; P.en.ding,our .. :: 
decision on .. rehearing, the" sale is not. voided. under. PO'· Code .. § ."3:51..., 

~ '. " . ,.... ,.' . 

We. turn . now to ,Stanford's requestforclarif.i.ea~;on,o,f .. '., 
the-scope of the issues on rehearing. Stanford believes .. that .. , 

.... ': . ~. 

S The statement in D.90-11-030 that the Students alleged that 
Pacific Bell violated. Section 8S1 is incorrect. The only x:e.1'erence .. 
to SectioD .. 851' in the record is a statement by· Pacific ,Bell's ,r'" : 
counsel in' closing, argument·that.there:,was a· section, S50l problem •. : 
Counsel explained that Pacific Bell inititallybelieved the'" '.' .. 
property in'question was surplus-,.· but ,changed its..,:mind"when..one of 
the Stud.ents contacted Pacific Telesis." chairman requesting:. that,., 
Pacific Bell' continue. to.. serve the s:t,udent hous.ing complexes.· ,. Mere' 
oral: arg'UlXlent of counsel is not·, evidence on·· which we, could" . 
determine whether or not the property was surplus. . .. 

- 4.-' .-
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.. 
O.90-1l-03:0 "leaves intact and unchanged' ,all :discussions",,:findings, 
and conclusions Qf l'av ' ••• ruling that . the-, commission had',':no;<: 
jurisdiction over Stanford:~ See,'e-.. g .,..,Decision'90-0G.~065·,..") ,: ,'~::,'''~", ~ " 
Conclusions of Law S. anel 6"Find.ingsofFact 1-5,. D'iscussicm,:at+" 
18-21."tstanford, Response to Petition,to Mod.ify:Decision," ,<:", "-~',, 

90-11-030, p. 3., see also pp;.. Sand' 6},. '.rhis, interpretation' is, at, 
odds with our statement, on pages ,Z< and 30f D.9,0-11~030· and:-" "',: 
ordering' Paragraph 1. We stated.' that "On rehearing .We invite ,the: ' 
parties. to. 'present leqal: 'argument on how ,Stanford\~s: proposal'lnay, be:: 
affected, if at all, by Guideline 8 of Decision 87-01-063." ~e: < 

went on to invite'additional' legal'argu:ment on the following 
question$.: ' "" , 

1. Whether' the Stan~ord-'Students:,livinq, in, private " 
campus housing, are members of the general 
public. " 

, '. -,I, '. _', ., '" I,'" 

2. . Whether Stanford's. proposed.telephone, network 
renders it a publi'c ut:i:litY"subject to our" 

" _. \ 

3. 

jurisdiction., '" ". 

Whether PuDlic trtilit:i:es"CodeSecti'on 741~2 . 
affects the interpretation of Section 23-4 ~", 

Whether Stanford's proposed' systemshou:td:' " " 
provide a "l:i:felin~Ntype ~ervice. 

5. Whether Stanford's system should provide its 
recipients with 900, 950, 9'7G.,or lO-XXX 
access. (O.90-11-030~ mixneo.: p.- 3.) 

.. , 
'. 

We also invited the parties 'to consider anonexclus:Lvc' 
list of appellate court authorities and Commission decision~" in ", ,,', ",< 

briefs. while we did not mOdifyall'of our find.in9s~·::oonclusions, 
and orders and did not' stay'or suspend: our 'orders': lnD:;.;90;;;'o6';"065', ,:":,~ 
we W express our desire to hear add'1tional 'leqai'::'argUxnent"on the~-:':: 
question of our jurisdiction over Stanford either as" a' 'pUblic 
utility teiephonecorp~rati~n or an' STS provider~ 'we··do:'e~ect .• ', 
Stanford and each of the parties'to take tull:'advantage:of' our"' 

offer~ 

- 5- -:, -
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" 
... We, ,note inaddi tion> that the invitation should" be;:' morc-. '\ r' . ~( 

clearly stated', in several, respects'~ ': First" our" request:.for,J legal 
arCJUlUent onS'1'S GuidelineS-· was. intended to'. focus: .upon. .whether_.or,.': ": 
not those' 'Guidelines. were intended· to'.apply, or, shou'ld 'applY',' to' .. '.: 
Stanford's telephone service.':: Wewill"not. consider:arquxnents 'as to,: .. 
whether the Guidelines. should apply' ;to· universities or residential
developxnentsgenerallyin this complaint.·Such.a·question.should 
be resolved.' if at all in a generic.proceeding, on the. Gu-idel:ines .. , 
themselves. For the present,.' we . are' . concerned. only, with' .. Stanford's, . 
service. :.: ., ... ,' 

second" our invitation to' ,present legal>largwnent (on 
whether Stanford. student residents are members of the public· was 
misstated. We do not doubt .that the: Students ·are .. members::ot .the 
public for most purpose's. We intenclect' only to consicle~'whether the 

. ' 

Students are members of the pUblic for the purpose of determining 
whether Stanford is a public utility ': with in 'the meanIng' ot' Article 

• ' '" \. J ,,' '.' , ..... ~ '. 

12, Section 3 of the California constitution and' Public·utilities 
Code Section 216. Properly. stated, the parties are . invited to., 

. "., .',,". \.".,." " ,,' "":, 

present legal argument on:' 
Whether Stanford Univcr:sitY,.isholdingitsel! 
out as a telephone .utility 'prov:iding s.ervice ·to 
the public or any'portion·thereo!.' 

The question of . whether Stanford "stelephon'e : network 
, • '.. t' ", ' , • 

rend.ers it a public utility subject toourjurisdietion:,is merely a 
restatement.of the same question an~ should, therefore, be 

withdrawn. . ~. ....v .. ' ," ,"."," 

. Third, the qo.esti~n 'relati~g. 'to",§§,.234·and··?41.2 ,is' .. , 
intended to· cali. on the .. , partie~" to pres~nt leqalargument' 'onhow' 
the~e ~t~tutes. should b~ eo~st~ed·. ., ,., '". .', ~ ...... ".. . 

'. ' .' , ' . . _" ,/ '~'1 ,. '. ". " "'.~ .,'" .;.: I .. ' •• ; 

. . Finally, the. questions cone.erninq. whether S:tanfordsh'ould 
'. " " ,'",. ,. '< '. " .) , ". p ~ ... "", "" '. '" .' 

provide l~fe~.ine,. se:rvice.,and 90.0", 9S.0,~ 97~~, or~:io:;Xxx.,.,se;r:v~~es, are .. "r 

withdrawn •.. These, questions will :turn on. whether, or. notwe'·. ,. . .. : 
ultimat~iy' ~onclud.e· that' Stanf~rd~is" sUbject to o~r'·ju:ri~dicti~~. "~"': 

': :. '.) 

- Go--' 
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. , 
If Stanford is shown to· be an S'rS-provider,.' ;th~ ,;students' would "have 
access toth.ese "services throU9'h. ,Paci:fic Bell .. ; •. I'f'..stanford':.:is.· 
found .to be 'a public utility,. "it will", "of-:course,;..,be subj;ect,'to :.all.:., 

applicable statutes,. rules, and orders' ot 'the· ,Comxn:ission'-:as we'll;:-,as ," 
federal law'. If Stanford proves. to be ,ne'i-theran ::S'I'S :provider nor:;.j 
a public utility, these questions would be ::litt:te,:morc' th~n'.": :: :, ',: ,;. 

hortatory... ',-; ""'''' ,'" 
The assigned Adlninistrati ve ·Law . Judg-e in : this ,'proceeding

is directed tOo prepare a schedule to receive ,the -;presentatl:ons ,-of .• 
legal argument· either' oral or in briefs :':in,'accordance-'wi th"~-this 
decision_' In all other respects,.. 'D.:.9'0-1:1-0,:):O' shall be gi-ven:effe'et 
as originally issued' on November g';:; .1'9'90.",< ".' '. ~ . -, '<'/ ,: ,': 

Findings of Fact .. ".::, .-; :,;,~, ,: 

: 1. 'D..:.90 .. lJ;-030: ordered Pacific' Bell ,to file .. an:':application 
for authority to., transfer telephone .cable,. wire ; .. ancL:conduit: ,: -: 
without first determining- whether the property was surplus. 

2. Th.e invitation in Dw90-06,-06S.~·to present le9'al argument 
as to whether Stanford student residents are members of the public 
was incorrectly stated. '" <'';';,' me 

3-. The -invitation .to --present legal :arqument as 'to,;whether 
Stanford"s telephone network renders- it·.,a':public.utility,is "' 
unnecessary. . , .... , .... _, .. ' ,," ·,"C' , ',0.',. 

4. The invitations·in. D~90-11-0:30'to present':..lega!·::argument,;,,:~'~ 
on whether Stanford should be ,'required-; toprovide;:'lifeline;~.!'.\ ~~;, ':, . ' . , 

telephone service and. access to ,90 0 ~ 9 50 ~': 97 6, or 10-X:OC,serviccs 
will be resolved.,- by a final resolution,"of"-the question,:of.:.'whether 
Stanford University is subject to the Co:m:m.ission,'s::STS:'Guidelines. 
or to regulation',a.s:apublic,:util:i:ty~;'. ,';' '.,.'; ':~~."':,' ,.' 
conclusions of Law. ,,,, ' ' > ,,:' 

1. Ordering Paragraph :3 of D.90-11-030 should be deleted. 
2. The pa.rties. in .. this : proceeding' shouid~,pre~ent evidence 

, • ',_, .,'" .' •• " '.' ~ ~ " -I ,'.. , ••• , 

showin9' whether or not the property conveyed to Stanford was 
. ,,-' 

surplus prope~y.. ',' ... , .... ,;' 

- 7 - ,~ -
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, , 

3. The invitation 'to . the ',parties', in. 0' .. ~90-11-0'30: to present:·:.: , .. 

legal argwnenton whatherStanford· students :are- :xnexnbers' of:.:the:· 
publicshou'ld:be restated' as "whether :.Stanford".'Oniversi:ty' s,<student· ::; . 
telephone service is. offered to the'public or.to a portion: thereof 
within theneaning of PUCode.§ 2':16, and,-Article 'l:2",.Scction·,',3," of" 

the california Constitution." .' ,.-1 .. 
• , _, ,/' ., .. " ' ''' r 

4. The invitation to the parties to present lcgal argument;·". ;.; 
on whether Stanford's student telephone servicorendars, it!'a public 
utility should be withdrawn. . . .. .... ".~.::: ::"'~.';' " .. :.; 

5-. :" .. The invitation: to ·the·parties i-n' 0 •. 9'0-1:1-0:30' to' . present' .... 

lcgal argument as to whether .Stan!ord University:'z.h.oul:d. provide:, 
universal lifeline telephone. service and:. interexchange<can:ier, 
access should be withdrawn. ",-., ... _~".""' .. :'-. ;','. 

6. 'This decision should, be effectiveimmediately· .. so (that the 
rehearing of "D.90-06-065 may proceed in a·timely: manner •.. ~ ~ ~;.;.: \, 

.. ,: ' ) '-..~\ ;' . ,--" 

'Q,'R'D:E R:.: 
, '<oj. 

,'." ,"., ~ ,,~: , .. 
IT :tS ORDERED that: 

l... Ordering Paragraph :'3 of 0_9'0-11-0,30 ;:i:s;de'leted .. ,; ":,' 

2 . The parties may'. present· evidence and' testilnonyin .. the n ; 

rehearing 'pursuant to D.90-1l-030 on the question of whether Pul:>lic·'. 
Utilities (POl 'Code § 851 requires "Pacific, Bell.to·.file art';' 
application' tor Commission approval ot·,the trans!er·.o!:its "', , 
telephone . facilities to Stanford University. " .. ' '. 

3.. The' parties. are . invited, to :.present. legal:arqument; on . the " '. ' .... 
following questions.only~ " 

·~.i. .' ~ 
~ " I • 

a. Are the Commission ~ s·: Shared :'renant .5er-.rice,··. 
Guidelines applicable to Stanford . 
University's Student Telephone Services? 

b. Is Stanford University of!ering-telephone, 
services to the public or a component 
thereof within the- scope'of Public 
Utilities (PU) Code § 216 and Article l2', .. 
Section 3 of the california Constitution? 

- 8 -
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c. How should PU Code § 741.2 De construed 
with PU Code § 2341 

" 

4. Except as modified herein, D.90-11-030 shall remain in 
effect and together with this decision shall guide the parties in 
the conduct of the rehearing of 0.90-06-065. 

This order is effective today. 
Dated June 19, 1991, at San Francisco', California. 

PATRICIA M. ECKERT 
President 

G. MITCHELL WILl< 
JOlm B. OHANIAN 
DANIEL WXo. .. FESSLER 
NORMAN O. SHO'MWAY' 

commissioners 

r CERnFY tHAT nfl$ DE~ON 
WAS APPROVED BY THE MOVE 

COMMJSSIONERS· TODAY 
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