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.• ,";' This. 'decision, ~pproves a~ proposed settlement, :between. t '" . .. ... " ~", ., ,., . . "'.' . " , .,,' ."".. " '" 

Malach~ Hydro Limited Partnership (M~lacha)., and., Pacific .. Gas and . ~. , ,,' "'. '.. ."., .• ~. ...... ..,.,,~.' 

Electric: Company (PG&E) whichwo~ld amend their 5t~~darc:l ~f~er 
No. 4 power Purchase Agreement for LonC]-Term Energy" and Capacity 

. .'" '. './" , . 

(the PPA). The ciecision',also, finds that the pricing .,provisions . . . ." ~ , '... , 

pursuant·· to. which PG&E will makepaYlXlents to ,Malacha:~cle;: ~e 
amended PPA are reasonable', and therefore the ' payme':'lts, are " 
recoverable from ratepayers (assuming ,the PPA. is, prudently , 

, . 
administered :by PG&E) , wi thout further", reasonableness review by . 
this Commission. As provided in the settlement, ,the comp~aint in 

case (C.) 90-02-001 is also di~missed with prejudice... ,.,'." 
2. Background of the Dispute .. . " " .. '.-

, Malacha· is licensed by. ,the Federal,.Enerqy Regulatory 
. ,. <.. ' . , .. " "'~., , .. " 

Commission (FERC) ~s a Qualifying Sma~l.p~wer Produc~~on.F~~il~~y 
(QF) within the definition, of the P\Wlic .. Otility .. Requlatory." . '. '. ..' ,~ .. .'. ' . . . . ,"'." 

,.- '.0 .,./ 
, ~ '. 

. ,.~,,,. ,,,. 

Policies."Act.ot 1978 •. ~.16.l].S·.C •. § 796,'.et seq ... Itowns.\a . 
hydroelectric. tacility on, the pit River .. ~e~r Nubieb~~,.,.caii!~~ia.,.'. 

'. '........ . ' .. ~ ,-.. ..". 

This facility became operational in December 19S5. r anct,Malacha.now, . ., " , c· . " '.., ~._ ... ,_ , ~ 

sells its.. power generation to PG&E, an invQstor-o~eduti~;1:Y" 

pursuant to the PPA. '.' ... ' ~ ," 
The PPA was executed :by PG&E and~Malacha~s predecessor., 

.. ,'.',' .. 

Juniper. Ridge Hydro, ~s.: otOecenWer. 4.,: 1~S4, . and . sul?7:~:.n~ly: . ~. .' .. 
assigned ~ to Malacha. It . provides .. for .. payment " of ene~gy .. , ~n~ .';~. '. ; .. 
capacity prices.in ~ccordance with options.elected.~y,Malacha from 

• " • '.' .,. ." .'. j ~ • 

the Interim,Standard otfer, ,No. ,4 (50,,4) then in.. effect ... """ " 
, ". . , ',',., -'~., ' , . 

Onder the terms of . the P~A,.Malacha is .paid.,~tor .. ener9i". 
• ,n.. "-- . '''' ." •• ..,,' '.., .. 

according to a forecasted energy price schedule during the ,initial. 
", " '. 1....., ..' ~ • 

lO-year .... !ixed price period,," and at. prices .. equal. to the; full 
. , ". '. " , ,'J'" " ..... ' , . ',l. 

short-run avoided operating costs (~. e. '.' costs app?;C)ye~:.~y ~:, thi~: 
Commission that would :become the :basis for PG&E's published enerqy 
prices) for the remainder of the :30-year contract term. 
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As-delivered capacity payments are made in acco,rdance with SO 4 
As-Oelivered Capacity Payment OptioTl".2;. which provides for payments 
computed as specified in an appendix to the a9ree~ent. Malacha 
elected CUrtailment Option A, which specifies that PG&E wil'l-.pay·':: .. ,_.,·, 
lower hydro' savinqs prices in lieu' of otherWise applic~le~ 'contract 
prices dUrinq' periocis of hyciro' spill conditions. .., , .... , ': ,~'::, :"'b"::" 

'l'he PPA' doe~ not 'describe' the"~contiCJUrat'i6n o,t Malacha'S: ,'. 
generation facility. Appendix""A" o:f the PPA silnp'lycietines the:,term 
"Facility" as, HThat generation apparatus :described.··· in Article' 3' 

and all assoei~ted Qquipmcnt oWned., maintained., and. operated.· by , 
(Malacha) ."Article 3 refers. to Malacha's "45, OOO"kW~Faeili'ty 
locateci at pit River near Nubierer (s·,icJ, Lassen: County,' 
Calitornia, It and states, "The primary energy :source" tor the .. , 
Faeil ity is water," but cioes not inciicate' whether the parties::· 
'contemplated that Malacha's hyciro faci'l'ity might,' at': some· point:, 
include reservoir storage capability. ','" . -, ',".7,::' 

As built, Malacha'''s 'facility is-;'a run-of';';;the';'rive'r e 
facility (i.e., having no reservoir storage), located . upstream; from' 
several PG&E hyciroelectric facilities.' It con:sists'ot a generator'" 

with a nameplate' capacity of 26 megawatts" (MW) that':l:s typ1cally 
operatecf'at 30 M"'i' and"has a maximwn rate of'delivery to·;PG&:e::rs 
system of :3 2. SMW. Water is': de'l i vered < to the' powerhouse via,~ a';:, 
ciiversion structure on the P'it"River cQmprised'ofa tunnel~:some' 
4-l/S miles in length., about two miles of concrete pipeline:,: and· 
350 feet of steel penstock that delivers'watertothe 'actual 
generation tacilities. As' a run-of:'the'-river facility,' the;' current~ , , 
proj ect must generate power' at Whatever time- water is avail~le; •. 

Malacha now intend.s to construct a 7~ aOO'acre-foot:· ' ",' 
ottstreaxn storage' reservoir (the' "Collett' Acld.itionN )', 'by:'!mprovinq" a'~\ 
ciry lake bed at the upper enci 'of" the' existing tunnel.' Malacha will 
then be able to pUlllp water into the reservoir (or fill: it by,· . 
gravity 'when the water level in: the reserVoir i5 .:::.ufficientlY·"low)' , . 
to be stored for later use •. This' will' enable Malacna'to"use water' 

-,,' ...... ,'.\ .', c·, ..... .~ . '". 
h ~ ,,_ "" •• ',., ,. 

"', , __ ' .. I, ...... ~! 
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that ·now :bypasses. its: genera.tor dur.in'q, periods.ef peak>gene-ra.ti~n, .... ~' 
and to concentrate·d.eliveries of ... energy and as-:del-ivered~ea~eity 
durinqthe on-peak period,s.:l Since: the· PPA :provides.~<", /> ." .. ' 

significantly higher capacity. price· tor on-peak deliyerie$~ than· to,r .. '::., 
ott-peak deliveries, the. addition of, the ·storage facility_ would· 
result in an increase in payments byPG&E"and in turn :b~{, 

ratepayers. 
A$.'a· result of the new qeneration potential. whi~h.,will be 

avail~le after constru-etion of th-e. Cellett Adaition·,·Malacha'.$: 
" "," , .. ,-1', 

average annual generation will increase trom, 93.- .. 32. qiqawatt. hours· 
(gWh) to 95.41 qWh,. a total ef 2.09 gWh, according. to- PG&E'.s 
analysis. ':this new generation, termed "new energy,." would all. be. 
aeliverea during" the summer pec.k period.. .In c.d.d.ition, &.26,qWhof 
existinq generation would' be. swi tched~ too. sUlZIlDer or.-peak: pe~iods
trom otf-peak periods. The parties refer to: this.' as ."switched-. .; 
on(\rgy.~2 The Collett Ad.dition would."c.lsoresult.in add.itional 
generation trom PG&E's own tacilit:i.es~ averaqin9 .1:.91: 9Wh per;:yQar~ 
because Col'lett is. located, ups.tream· from f:i ve· PG&E. powerhouses ~ 

MA1Aeha's plans. to Duilcl· thtt ·Collett Acldition· gave: rise. " 
to a dispute concerning PG&E' s obligation· .tOo· purchase. the .. new ~ power. 
and pay the additional cost. ef on-peak switched: power after· 
generation trom water impound.ad.· in the new reservoir commences, •. 

. ," . 

, • ,~ ~ ""Co ".,' 1 

I.,' 

1 . In his Prepared 'I'estimony, PG&E expert Christ6ph~i"E:' Th6~as 
claims that Malacha will store water in the'newreservoir/even 
when river.: flow. is.' not~· sufficient; fo·r"·.the' plant· to·· operate a:t .. ' : " 
lJiaximum cap~eity.'I'here is a lixnit to . Malacha's ~bil.it¥ to shi~t 
.:. ts generatJ.on , however.' . PG&E has sen.lor· waterrl:ghts' on \ the 'Pl t 
River amounting to ·1,200e@·ie feet· per ,second {efs) .. · at. Malacha'.s 
diversion structure, and Ma.lacha accordingly may not use the 
reservoir for storage unless' flows at' the diversion 'structure 
exceed 1,200 cfs. 

2 PG&E's estimates and Malacha's estimates ot these figures are 4It essentially in agreement. 
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Malacha contends that it is ~ntitled to construct and use the 
Collett Ad¢ition and receive' payment· for a;ll as.-cielivereci·,c:apacitY'·· . 
and energy, including that which: results from. its "construction, :, ,,: .... 
under the existing' PPA. PG&E' disputes.. this. contention· and, cla:ims ,'. 
that any obligation to purchase 'the "new and.. reconfig"tlred. 'power, 
would be to" do:. so- at lower' prices.: This: is.., the ,central, issue :which: 
has been resolved by the proposed settlement agreement. ..... ' 

In support ot its position Malacha cites the absence' o·f· 

any express co~tractual limitation' on the output whicn PG&E,is 
obligated to purchase, or any requirement that the, project .be run
of-the~river. Since the med:iticatien will not ~tect the .nameplate 
rating of the installed generator, Malaeha arquestha.t the Collet't,· 
Addition, is merely an operational enhancement to the existing 
project wh.ich· will result in greater' efticiency.. Malach.a~ also.· 
contends that PG&E is estopped trom, cUsclaiminq any ,Obligation "to' 
accept generation attribut~le to.· the Collett" Addi tien,., because' ,: 

, . 
Malacha claims that PG&E was aware wh.enit signed' thePPA that 
Malac:ha planned to build it. 

PG&E' contends that, altheugh:: Mal'acha may. have censidered 
the eption of building' a- prejectwithstorage:eapal::lil.ity" those 
plans' were' su):)sequently dropped.'· PG&E·' claims that.· Malacha \ defined 
the project when it licensed with FERC~ and.' thereafter, built,.: a, 
run-of-tb.e-river facility. 'Moreover~ PG&E contends: that· 
construction of the Collett Addition would constitute an 
impermissible attempt to phase the development of the project 
~eyond the five-year scheduled operation date for the facility; 

which was Dec~er 1989. 
PG&Eestima.tes, tha:t the net preSent': value :(NPvj,:,~ in. ~'99.l ." . 

• , • • '.. '" j -, ." ' .• , ' ••• 

dollars, of pay:ments under the PPA tor"generation:.attributable to,' .. , 
the Cellett Adeli tion is' ~t:ween.$4. 661 and- $8. 5:3 2,:'~illi'on;:' ~ove:' 
what the same ener9Y and: c:apa'city couldotherwi'se, have been ... ',,, .. : ,: 
obtained for~ under energy and capa~'ityprices ,for-ecast:ed' 'to:' be': pa~ici , ...... 

. ~ .'...., '. "" 
, -, 

, ' I,. " • • ' I ~. ,,', 

", \ , .... 
• .. J '., 

" ! 
\ .' I.' 

- 5· -



", \ ,'",,". (j ". n· ,.,.. • 

, '.' \., ..... ".. ',"'''. r,-' 

C.90-02-001, A.91-04-007 AlJ/VDR/jtt 

. , .. \\ 
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in accordance with a Standard.·-·Offer;·No;~' 1.'(50: lFc~~~;~ct~:3 PG&E 
~laims that all. of this ad.ciitio%lai::~~~{:W~Uld·· h~;je':",'t;be Dorne :by 

ratepayers. . '_.1 ,,' .~ '" " , ,: .. ,; ." . 

c· 

" ~edural Bi~tY 
Malacha,a%lticipating:that PG&E·:'·would. refuse:to·:purchase 

the power attributable to .the:c6li;tt.,:,Additi~n. at"pri~~s specified . ~ ,', ... - ,.'.",' , . 
in the eurrent PPA, filed Complaint No. 90-02-001 on February 2, 
1990. On March 15, 1990,PG&E filecl·1ts·"answer. 4·,' ".. .," 

A prehearing conference (PHC) was held on May 23, 1990. 
At that time tho parties in!o~~d 'th;:'A,W" that they had. rea~hed a 
settlement of' the 'complaint-proceeding'/and that theY' planned to 
convene' a settlement conference ·on·June l'';'" Following the.::: 
settlement conference, the proposea·settlement· waspresentea:. for· 
conunission approval pursuant to Rule·S1 o·f the Rules···of' Practice 
and Procedure as part of a Joint Motion·to>· Oismiss: complaint· ana 
for Approval of' Settlement (Joint Motion) filed by· the' 'parties on 

October l2, 1990. 
•• II" " I 

~ ,.. . ~. 

The Joint Mot·ion request$the eommission·to;~·issue an ..... ~, ,. 

o;rd.er, 
"(l) approvinq theSettlemant·Aqreement as' 

prudent and reasonable; 

"(2) finding- that the i:nterests·of· PG&E's 
ratepayers are adequately protected. under. 
the Settlement Agreement;' ' . 

... " ,.".-

3 PG&E's analysis is founded upon the assumption that payment 
for the new power and for the additional cost of the switcheo. power 
would. :be under the terms of SO 1, if the cOml!l.ission found that· _ ... M· ... '."" 

payments for·this new··anclreconfigurec1:generation.·w~rQ~~;not~. " 
encompassed by the existing ·PPA.'· The;parties appear:'to· aqree~·llpon'::::·'·':· 
this assumption. . ... . .... ' ' ... " .. " 

., , 

,-, ... .. ", . 
., ~~ ""' ,," . ", , 

4:PG&E: requested that the commission accept: late;:"filing·,·of'/its":' 
answer, and. the Ad:ministrativ(!:: Law",:·Jud.gQ '(ALJ');. granted':that'.raquest. 
on April 6, 1990. 

- 6 -
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*(3) tindinq that payments under the interim 
,. Standard, Offer NO',,~ 4~Long-'I'erm.Energy,<and.,:,:::. 
C~pacity Pow~r Purchase Aqr •• ment, signed 
by the' Seller' on' October' 1S.~ . 1984··· and·' by" 
PG&E on Oecember 4, 1984 (the 'PPA'), as 
amended, are reasonable; 

"(4) fincling that·. the Commission's approval ,of 
the Settlement Agreement, is final a·nd' not 
subject to further reasonableness review; 

"(5) approving the Settiement' Agreement' and the " 
PPA, as amended; and ' ' . . 

"(6) Qismissing this action with prejudice.* 

Because the parties. sought resolution otissues:l:>eyond.. 
the scope of the complaint proceeding: by. requesting (1), a;!inding 
that the interests of PG&E's· . ratepayers 'Would, be. adequately;, 
protected. under the settlement, .. and (2)·· an: ordering.~ paraqraph" ' . ,. ,. 

ror.elollinq 1I~~equ.nt r.~lIonablonolls reviow,. tho· Commismion: .could 
not act upon .their request. ~; Decision (0.), 91,:",,02-044,~ :.",':,; _ 
(February 2l, 1991), mimeo. pp. 7-8. 5 This circumstance was .. 
informally called to the parties' .... attention by the AL"J·f • ·,an~'. a 
decision on the matter was held in abeyance pending discussion by 
the parties of the m.anner in which .. they .. desired· to proceed. ,,,~ 
Application CA.) 91-04-007, pp. 2-3> .. .. 

On April S, 1991,PG&E tiled A.9l~04-007 and,requ8stod an 
expedited ex parte order approving the'settlement'ot C:90-02-001 
and amendment of the PPA to incorporate the terms of the settlement 
agreement. The Application encompasses precisely the same subject 

.' . ~., .. , ~ \' " " ,Aoo ,.' 
•• '" ' •• ".'" '.""1.., 

, f'" 

"'T' "_ ".,,~ , .,:.:., .~; 

',t .•• r ,., II 
~. ~ . .: ., " .. :: ~,,::: ' ... j '~' ,\' ~ ", "'"; •. 

"~'.:' .:': :", ". '.~ .:. • ,"": ,. -, 'I,"Y"''', ,'. _": • ~I"",,-:' ",' "),~ .. } .... ~,, ~, ... : ',' .' '(',".J./ 

5 * [WJe instruct"all. utilities· ana. QFs",that ·the· settlement ot:a-::, ',;: 
complaint does not entitle. t}-I~e utility. to·' a· reasonableness ... . ',., ' 
d.etermination of the expenses borne under the terms of, the,' '. 
settlement or a revised power purchase agreement. Consequently, 
the recovery of. tbose expenses from ratepayers will .notbe "ordered. 
in a decision on the prudency of. ,settlement. " . '.IA:..,-

- 7 -
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.~ ,-'" . ' 
.... ~. " '. 

'. ' 
• ,' ......... col •• ' '.- '., .. ' 

matter as~C.90-02-001,· and:·the·trel,ief .requested:is·:the,~sa:mef,as;,that·.' I:, 

requested .... :oy· . the:- parties:':Joint· Motion' in.~the' complaint;-:proceeding .":." 
'Also on April a theAI:J held, a second-PHCin. C' .. 90:,,02~001.,. 

At the' outset of the ',conference' the AL:!' stated that:' he: was:. ,aware of 
the filing o:!' the Application~, and.:':Malacha's: attorney sta.ted··,that, 

Malacha acquiesced' in that App'lieation·(Tr~ 4-3)., The parties' . 
further acknowledged that the request for an order: foreclos.ing . 
further reasenableness review did not. extend to- review of-, the 
administration: of the contraet (Tr. l2·). The ALJ"'and. the " parties , . ., 
also discussed whether the' evidence' presented in support " o,t, the . 
newly filed application satisfied the Commission's. eurrent:: ',-':. 

.,', '.'"" 

procedural requirements for ",pproval ot the settlement 0, •. By,' ':' 

stipulation of'the parties it was'aqreed'thAt,further:evic1ence was 

.··.1.- ,. 

required· to show the effect upon prices if. PG&E~ rather. than~ .' . 
Malacha,prevailed: in the underlying litigation : ('l'r ... l2), .:: PG&E's: " .. 
counsel stated that this. additional' evidence would, be~' tiled,,. and·., 
PG&E did', in fact file the' supplement '. thereafter.' . :" ":, '::, .. 

Althouqh PG&E- requested tha.t. the protest period',for the ", 
Application be shortened to lSdays, the ALJ expressed a preferenee· 
for holdinq the protest period open'for a'period~of,30 days,from 
the date of filing of the Application. 6 The 'commission,~ received , 
no protests to. the Application, nor ,any comments about .the·,proposed. 
settlement of C.90-0·2·-OOl,. notice of which had. been' served.,!upon the 
parties in that case on May 2:3', 199'0'. . , ,./ ~ ... , :,. "", "', 

'. ' " , 

The' 'only response filed in, ·e.ither, of the', two:< related 
cases 'Was a' document titled "Comments of" the Di vision~, o'f~ Ratepayer 
Advocates on (PG&E'sJ Application for an Expedited Order Approving 
Settlement of a Complaint Case Brougnt l:ly Malacna Hydro Limited. 
Partnership and Amendment of Malacha's Po'Wer Purchase Agreement." 

, .h"" 

"I '", 

----- ,~'. 
.. , " .. , 

6 The Application also requests that approva:l':' 'of~'the" settlement": .'. 
De effective as of March 15, 1990. 
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The gist of ORA's comments was that, although the proposeQ 
settlement andapplicati'on,'wero'in' all ,'respects rcaso'nable,:' and,,: , 

acceptable to . ORA" a CODiss.ion ord.er~approvin9:"the'; settlement:",:, " 
should specifically state,that lI'any recovery'of paYlDents under the 
PPA is subject'to, commission,revieW' o,t 'the" reasonableness ,o,f~,PG&E~,S: ",., 
performance and.· adlninistration' ot, .its" oklligations: and exer.eise 0:( :.'<:.::" 

its rights under the PPA .. II' As earlier, noted., 'the:parties,express:l,y, , 
consented. to, this" limitation.-. , ~>,;' _ .. J. ~:,.:' ',.'" 

By" ruling filed' May S-r -199'1, ,the\,AlJ'consol-idated",., ' . 
C.90-02-001 and:A.9:1-04-007' pursuant to' Rule', S,$:·ot·.the: commission ',S" : 

RUles of Practice and' Procedure •. , AccorclinCj·ly,·, this. Qecis;ion, '" ",' 
concludes both ,proceedings.' "'\ ., ~. *' _ F , _ 

4! The Proposed· settlement . . " ,,',' -, _." ":',. _<. -:.",, ." 

'The, parties- have' settled.·, their, dispute: by:" renegotiating,: , '::- ",.:' " 
certain terms. ot'the PPA. ~ The settlement. Aqreement:· , provides:.; f,or:, ,,"< 

amend.ment of the" original WA: so as to' requirePG&E to., pay,.· for . 
generation attributable to the Collett Addition under thej Pl>,A-· ,in . 
return ,for certain price concessions· and. other ,modifications-., to.: the" .. ,' 
PPA. 'rhe essential features of"' the settlement~ are ·sUl'IIlI1ar,ized 
here • S ' . ,. .. ,. ,. ,",.. ,. 

", '" ,) " .. 

First, the eollett:' Addition is ac:knowledged' .. to ~e .a-- par:t- -,' 
of Mal~cha'shydro facility as though'-i-twere specifically, included 
in the project definition- in; the PPA •. On. the other hand,..:;- any- othe~·. 

water storage' reservoirs which.~y be added: are· specit,ically:' ;~ .. ;. 
excluded. 'rhus, two additional storage reservoirs 'contemp,lated. by:". 
Malacha, Muek Lake and Middle Lake,'. will': not become- a. part:, of the 
facility for purposes ofcomputinq payments under:the amended PPA 

" «', 

. "",. •• _ I' ,~ 

~., . '. ' ..... , "". .. ,'" ..... - ,.,. 
! .• " ,"~.' ... 

7 The settlement agreement is contingent upon Commission 
approval. 

S A complete copy of the Settlement Agreement is included as an 
Append.ix. too.., this ciecision .. ".' . ' ",< ",., <~" • • .... ~~-.-.. --." ... '---" -

. '. ,.' " .' .' ,1-,' .. ' ;,,'::J~: ...... ;' ;",,:',. < •• .A \::~(:;4~" ~ \.:.,;.'_~. I.! 
, . 

"., -" ,Y' ,',,~" ".:~J : ... ~/'.~.:~::,.J '.'-.: :.~ , <~,.::;I 
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it those· reservoirs: are :C\lilt~ However,·:Malacha:.'intends: .. to--."deyelop',,,,, :. 
or acquire' addi t-j,onal"· sources' 0 f· upstream::' .. water:' not.: current1y,~~ .. ', " 
flowing into the' Pit River, and' the" Settlement Agreement specifies· ,"":,';:. 
that PGScE will accept and pay under, the" PPA.for generation .. : ',,":: .',.':". '. :.;: 
attributable to up to· 5:,000- acre-feet o,t such:.*new ... water~ :annually~ 

Several PGScE hyciroelectric" facilities'· downstream·, o.t . the,' 
Malacha project on the Pit River will receive benef,its: as:,.the-
result of Malacha.'s construction. and operation o·f the'Co-llett, .', 
Addition. This is ~ecause water that currently exceecis the. ,usable, 
flow o.f these plants, or is otherwise unavailable at desire,d-.ti:mes·, .. , _ .. 
will be retained in the Collett reservoir and released :cy Mal:acha·:_ .... ',,' 
at tilncs when PG&E's. plants are' able to. utilize it. '.FERC 
regulations-' would crdinarily permi t~ Malacha· to.· seek:. pay:nent~. for;: 
these Wheadwater l:leneti ts, *9, but' :the-- settlement:. provides tha.t; all:' 
headwater beneti ts resul tinq . from' the ,Collett Addi t'ion' ,( cr,: from-· any: 
other FmC-licensed faeilities. that receive· SO, 4 prices: under,· the . 
PPA) shall accrue to PG~E's dC!wnstream plants free of charqe>tor 
the SO-year term ot ~lacha's FiRC license. " 

In lieu of the original':curtailme.nt provision in- the:.PPA, 
after completio.n- o.f the' Collett Add.i tion',,, PG&E will have: the;riqht 
(subject tocerta.in limibtions) to. pay Malacha an.adjusted energy' 
price for off- and super ott-peak d.eliveries froX!t:the-; facility. for·. 
up to. 400, hours- per year during. the., first: ten years of: thecontrac:t 
term. The adjusted price is equal'to that: of PG&E's·,ava,ilaJ)le, ' .. ' 

alternative source. This provision aPP'lies'only during:.wet years, .. 
which are defined as those years ,in wh:ich, Malacha generates at .' w "'~ 

least 9'2'.8" 9Wh.~· ,.' Malaehawould be ab·le, to:'mitigate: curtailment.by·,:, 
storing water. in the collett: rese%Voir .. 10: .:' ... 

• '. _' .' '. ' .. (, • _'.... ',.. .. I , • I _:·'.,~7·' 

, -!"' .. ..,." ... ,..-.. 
' ..... ' •• ,j ....... -\' .... 

'. , 

9 ~lS CFR. Part 11. .J" , ' ~, ... , r ....... '. ", '" ", .. ' ' ...... r" " ,,' j"" 

I" , • _._, .' ,', -.' I' 01 ... ' '"". '. _",) ..... ' .. ' ......... " ......... ' ..... 

10 PG&E estimates that Malacha will ~e a~le to. miti9ate about 
17.5% of PG&E's curtailment orders. 
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_",i . , 

The Settlement Agreement also extends the original 
3 0 -year ten!!: of; thePPAto' 40,,0 years ~ ',and provides". that: .energy: and:, 
capacity pay.ments. will tle d.iscounted::in:, th.e.olatter" yearso..!:: the .. : ~.;~:.,' '~, 

contract term,,; Onder: these provis:ions~' Malacha ,wi'll:: receive) 9:0% ,oo,!: ','~, :': 

the otherwiseapplieaklle' price" for,' ener9'Y deliveriesduring:,: the'",., 

tinal lS. years'; a: price cap, o,t $l8.8, per' kilowatt-year is:' ~laced:' on ': ~ 

the as-d.elivered' capacity price payable after the f'ixed:,price 
period, instead, of basing payments upon'the' escalating: tab,le~', of as
delivered capacity, prices.- (as.-specitied.oby. the:oriqinal','PPA):- during .. " 
tlia t period.. ' ,f, ' "',,, .. 

S, Discussion ' <0' ", 0 

S, 1 General"', -, ", ' " 0 -~... ", ..... ,.... ", '", 

The dispute' l:Ietween~· PG&E and Malacha.' that' resulted,,: lin. ·the; :::;. 

settlement, and. . proposed: ,modification:' of: the,~ PPA:: is;~ one~.~ concerninq-,. ','",,; 
interpretation ot, the' contract language' •. , The complaint", ,fileci,. in' 
C.90-02-001 in. effect requests, the 'Commission, to" issue a' "" ,.' , '" 
declaration of the rig'h.ts and' liabilities. of the parties ,under, the- .o~.,: 

oriqinal' PPA~, The settlement is essentially a, novationo,'! .. ,the~. ' ... ",' 
. oriqinal PPA, substi tutinq entirely' new performance and ,price- 'tems 
tor those contained. in, the original. agreement. 

The' Commission' is now,called upon to decicie;two. ,. 
questions: first, whether the" settlement' meets:. the requ'irements' 
tor approval under'Article l3.'S ot its-Ru'les;'and- second,~whether 
modif'ieation of the stanciard.: o,ffer, contract-, terms is. permissi)jleco 

under principles enunciated: by this.: commiss·ion which:. govern,' the,' 
ad.ministra tion" of such contracts,;;' It th.e, answer to both.., o,f these' 
questions: is atfirma ti ve, PG&E:" asks that the contract terms")je . , I :"~.' 

'foreclosed from further reasonableness 'review .. tly' this" Com.mission. ,., 
Rule Sl .. l (c) permits parties to" propose: a stipulation :or. .. 

settlement tor adoption by the Commission. Und.er Rule 5,l.l(e) the 
Commission Wwill not approve stipulations or settlements, whether 
contested. or uncontested, unless ••. reasonable in 1 ight of the, .. ~h~,le"_.,,, 
record, consistent with law, and in the pul:llic interest.;w,:::': The '.' " 

'~ , '. ,," 
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effect· of conunission·:adoption··of·'the- settlement is .'th.at it;~bec·omes·:.::", 
binding on-all parties to the- proceeding~ ~Rule.:S1.·S.;: However, .'.:::. ' .. 
unless' the' cOml'l\ission expressly' :prov ides' otherwise / adoption :':0 f >,:the: ,,,:, 

settlement',Ndoes ··not 'constitute approval' of",or, .. preceder.~e·:.,·:)::,·;. ". ' .. ,; .... 
reqarclinq, any principle or issue in the proceeding or" in /~any," .' 
future proceeding. N ~ ,," " ... '-" -;-' 

Consistent'with Rule 51.S·r'in~O;"91-02-044.theCommiss'ion, ' 
h.eld that *th.e settlement of a complaint does~not entitle: the." .'" I, ,. 

utility to- a reasonableness determination·,of.the:expenses borne 
under the' terms"of th.e s~ttlement or a· revised 'powcr:'purchase" .. 
agreement. * (Mimeo. p. 7.) 'I'hus,the.,:two,questions are:entirely ,. 
independent of one another, . ana different· standard.s .:apply.... . Whereas·:. 
cOwUssion approval of a' settlement ·undQr ,Articl:e:: 13.5 - is: an ..... '., .~.: 

Official affirmation which . would give·,the.,:commission;power\within :",.-,;: 
the limits of its jurisdiction to enforce the"aqreementr"b,etween,' the.·~ .. 
parties, a reasonal=leness determination forec:loses:,anyfuture 
objection to::·the recovera.bility of renegotiated contract payments· "~." 

by the'utility' from its ratepayers .. 
Insulation· of thereneqotiated. contract terms'from' tuture' 

Commission review is entirely consistent:~with· the conceptual~ 
underpinnings of the Standard.' Offer."': As the', commission :.explaineci' 
in 0.88-10-032, '," , 

"Standard offers were developed. as. 'package" . 
deals' -.the price and performance requirements 
were consid.ered. as a whole, to bereasopable 
to ratepayers I and a"ytomatio'- approval of tho~~' 
terms by the Commission was guaranteed. This 
is particularly relevant for interim Stanc:lard 
Offer #4·which was developed, via a negotiating 
conference procedure, and presented to the " 
commission ,,"$ a neqoti""ted packa9'e~ QF~ do not' 
have an automatic right. to modify a stand.ard
offer - nor do utilities have an obligation to 
agree to any and all requested' changes. A 
utility should agree to modify only if 
commensurate concessions are made to benefit 
ratepayers. * 24 CPUC 20. 426. (Emphasis 
adciec:l.. J 
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Consequently, to attain the same presumption o,t reasonableness 
enjoyed by the original'Standard Offer contract,. modifications;:t~:,. : , .. i 
the PPA must ~ be sul:lj ected, to the Commiss ion's review to insure that., 
ratepayers receive. "commensurate: eoncessions.iJ'., .. 'I'he no~ieQ·.: .. af~orded.~ , 
by this procedure should 'be as. broad··as. that· which: was:aftorded.~ in.;':: 
developing SO 4. ~ . .... .:. .". 

By contrast, review ot a settlement under' Article:: 1:3.5·,. '. 
should be conduetedaccordinq' to, the standard, of·,', what. is reasonable 
between the" settling parties,.. qiv.inq: ,due .eonsiderationto.·the; ... 
public interest_.' ·In the' present case· this means. that:.,.the yalueo'.t 
the paYlILentsand concessions . must be reasonable in·liqht of~·the 
oriqinaleontract provisionsand·pro]:)able li tiqation outcome;·· not 
contrary to any rule or leqal.principle which would invalida:te: the 
agreementiand in furtherance~ot the'public interest to~.theextent 
that ratepayers' will not be' indifferent to·, the ' negotiated: outcome. ~ '. 
5.2 Approval 'of . the Settl!!!!JIIeDt~· 

The'probable outcome if. the; complaint were. litigated is . 
uncertain, as would be expected. in···any instance where parties:-:agree. 
to terminate litigation by compromise. ·,.At best we are: only", ablet,o 
determine whether Malacba'has agenuine-probabilityof,preyailinq 
on the merits'of",its complaint, and ,that a. compromise'settlement"o,t:,' . 
a reasonable dollar amount is therefore·justifiable.· Based,., upon· 
the record as a whole, we find that Ma1acha could indeeci··preva.i1, 
that the dollar amount of·the concessions· it has:made,.is·.,:·'" 
reasonable, arid. that the. parties are ~herefo're' 'acting _reasonably by 
settling the complaint proceeding;: .' .. 

Since the unamended. PPA does not speci'fy the,.," : 
configuration of Mal~cha's hydro.faciiity nor preclude Malacha from 
enhancing its generation capability by altering stream'flow; any 
intent which the parties may have had.' .to incorporate enhancements 
such as the Collett Addition. into the, pro; ect must:' be:, 91:eaned from 
tbe circumstances surrounding. execution. ,In' the. veri:fi~d~ ~omplaint 
Malacha claims that the parties discussed the inclusion.of"the 

.' "' ", 

- 1~ 



. ''';' .-". 

C.90-02-00l, A.9l-04-007 ALJ/VDR/jtt 

',_ .,.1 .~., , ....... ', ... ~ {r=~::",·.:" .. ·'~.'·r:lli·f: ','.';' 

Collett. :rese,tyoir. -in. ,the tacility .be, tore the. contr,act., .wa~.., signed, _ " 
. . " .. - , ... , , . " '-''''' .' .... ~ ....... .. _.' . ',. 

and PG&Edoe_s: not deny that the suJ:)j ect .was. discussed •. "' Malacba., , 
• •• • • ,. ,.. .' .-"~. ",,'. ... ••• "+ ." " , , • i j. _ ~........ .. : J ... , "" ,., I 

asserts that, ,these di!>cussions are evidenceot the parties,-~, 
, _ " ,.-', . , • ,,' ' . '" 1 .' '1f, "I', 

agreement that- the Collett reservoir-would,.De a par'!: ot_ the, ,'.', 
.' .. , . " ,.., -, .•• , .' 'I" 

"Facility," or at, least grounds for estopping :t>G&E trom, claiming 
that they a:;:e not. PG&E" on. the, other h.and, as~erts-_"that. 'Jje~ause 

, , .. ' ."" .' .. , , ' 

Malacha's original PERC license aid not include Collett within :the ' 
-', 

project scoper- the parties' intention was. to exclude,the res~rvoir 
. trom the wFacilityW dotinition at, the timo,ot contractinq. , 

, ,. 'I ~ • • .,' ,," " , ,I" 

Without a record co~cerning ~e conten,tand" ,cont,ext, "ot 
these. discussions we cannot,predict which party _would .win the. 

, .,. .', ,I '. , .' • '... " ". 

litigation. However, the tact that the term wFacili:ty," ,as defined 
·A ,I ~ .," .,.') " 

in the contract r contains. no limitation upon the,. contiqu::ation ,ot 
.,. .., ., h ,,,,.J ", ..... 

spillways and reservoirs is indicative, that the contract,Ieayes 
those m.atters to· Malaeha's eliscretio-n. ,This, PPA" as· ap~ar~~tlY is', 
true of all SO 4 contracts, m.akes ,no_proyision for varying the. 
temporal aistribution of power. eleliveries at .the specitiedmaximum 

, ,i , " • ., '., ., ' ',', 

voltage anel.rate. Indeed,. the payment provisions appear ,to, 
, ,.,' , , .~ - ") 

encourage the QF to maxilnize on-peak deliveries, .whicn aJ::~, .those 
most demanded -by the utility._ In light' ot't.hesefacts" i~' -appears 

, .. . . "~" ,. " ' .. , . ' . 

th~t Malacha has a g'onuine pro~al:lility,ot l(revailinq ,if tho_ c,ase 
, . \ .,,"': . 

were 1 i tiga.ted. ._;;",' 
It -Malaeha were to prevail ill' the, litigation, ,the,' . 

,'. . , '. . . ,.'. , , ~. -,,' . , ' 

evidence. demonstrates that theNPV of payments it would :l;ec:eive tot', 
• . . ,_ I • " , '. , ,.. ":' ,.... " ~ ~' 

new and reconfiqurQd power would exceed that ot payments, under. the. 
original PPA by $l2. 7 to $l3 .. 9 mill.ion ove'r .the life ,~:t the. ': . . 
contract. II This is in. cont~ast to ,.an , estimated incr,e-as~"o.fS:4. 6, 

, " , ", . . ,'."., ' .. :' ··,t' ':,"""1·' , .. 

to S6. 9 -million under the _settle~ent,_ .wi thout. rega*.d,,;tO,: ._:!~. .', 

• ~'~... "'I -. ,1" .~~ • 1. :.::-' .:, ) " ~."~'. 

11 These. (and suJ:)sequent) .figures were oDtained bysubtraC:ting 
the ran9'e 'ot' estilnate'd tot-al payments under the unamended'PP'A' 'trom 
the est~ated totals tor the alternative outcomes. The totals 

.. cannot be predicted with greater precision because ot inherent 
,., uncertainties in the forecasted prices. 

- l4 -

, ",. > -~",' 
•. ' rl 



C.90-02-001, A.91-04-007 ALJ/VOR/jtt 
•• ' " .. " >':'.'.~, ;', .'.), t t (' • ' •• ,', "'," " ,'\ 

commensurate benefits available to PG&E as a result of the 
settlement'~ "on' 'the other hand I' PG&E" estima"tes ,tlla t': ,th'e: :add.it1'onal' 
value of payments' 'it would" make ft it' prevailed' iIi the: :lit'ic;ation,': 
would. be bet:Ween~'$5 ~ 2' a'nd.' 'Si ~s million,' which.' is" approximat"ely' in: 

,', " """ '-r" • , "'". I I"'" " J .... 

the same range as that of the settlement;.' Coupled"w~th the . 
possi.bility that Malacha co'uld obtain a mo're-a favorab:le ~resu'lt' if', 
the matter were litig'ated, settling-'the dispute' at thisle.ve-l is:' 
reasonable. 

The' settlement is supported '):)y consideration'and':'::' ,:~" ,. 
consistent with pUblic policy as announced ):)y thi.s· Comm·iss"i'on. 
Indeed, th~ a~reement conforms'to thls Co-mmiss'ion' s 'fund.amental 
requirement for renegotiation of 'so :'4-contracts':: PG&E's' 'acceptance:' 
of the new and reconfigured' generatfon'''attr~utabl'e to the Co,llett·, 
Addi t.:i.on i~aeeompani.d by significant price conc:elS~fon"" arid' other 
benefits from Malaeha. ~ 0'.8'8-J:0-03'Z,2'9 CPUC 2d:4'15;: 4'2'9:. ' 
ADsent' any objection to the settlement in the recorc1,: the 
Commission tincts that' it 'is not contrary t'o 'law. ',',; e 

Finally, the settlement' is in the' 'public interest'." This'" 
is not only true ):)y reason of the dollar value of the 'ratepayer ",: 
):)enefits afforded' by Malaeha; but also~ because MalaCha's ab:i-lityto·:: 
requlate the flowo! the Pit River wi:tl' increase the overall" 
efficiencY of generation by Malacha andPG'&E~ Instead of' 
releasing, unused, the excess flow during periods of lower"demand, 
water can be "impounded for peak 'period" use by Mar~cha's: 'pro':fect and 
by PG&E' s downstream' generation facilities '.This wfll : .ixierease ': ' 
overall capacity without add'itional >invest:ment 'by PG&E' th~tw6ula 

ultimately b.av~ to be recovered- from ratepayers. 
5.3 EQreelosureot Future ReasonableneSs'~evie~ 

We now turn to 'the question whether this d.ecision :should 
cloak PG&E's future payments under the amend.ed PPA with protection 
tro:m turther re~sonableness review. We eoneluae that it shoulc1. 

The application procedure provides adequate notice .. and, ..... 
" ... 

other safeguarcis to, protect ratepayers,~' interes:ts.:" Tha:t,'-pr,oced~re 
. I.·.. . , 

" I" 

" -
,,', 

, . ' .... 
<.. .,_ " ~,.' .. ::''. .~, ':' '.:_' ... ~. . ... __ . , .. _ ...... "r 

. I ,H :~-
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has ~een tollowed:-hereo. there has consequently ~een, ,adequate ... 
notice and:opportuni ty· for the' public .to.. be heard" .. which. Rule 51 .. 1 

0" " ':'0 

dcesnot provid.e...:.~2 .' .,' . '; " ,:.:' .' 
Reasonableness ,:tor, purposes' o.t: the'> present; '. 

d.eterminationr·i~ assessed from thestanc1point.that.the iX)creased 
payments· will eventually ]:)e' ]:)orne by: the ratepayers.. Since-:, 
mod.ificationSto- the price. structure-o,t- the- amended: PPA are .the.:, .. 
produet of eompromise of a clailn that· .. wou-ld otherwise be reso:l veci .. 
by the Commission, they must be viewed ,in' relation- to the possible:. 
effect upon ratepayers. if' the dispute. wer.elitig-ated.~ . Our .. 
fundamental concern is for the ratepayers, rather than· the parties. 
to the a:mended. aqree:nent, because.our,decision will .substitute.tor. 
the after-the-tact determination that would normally be afforded by. 
an Enerc]y Cost Adjustment Clause. (ECAC) proceeding-a.' In "this.', 
respect, our task differs· sig-nificantly· from that· of. determining' ,. 
wb.ether the settlement His reasonable, consistent, with: law" and in .. 
the public interest""'. for thepurposeot. approval under Rule ... ,5:l,.l.. ,; 

If Malaeha were to prevail onit$.complaint"all,ot.the. 
new and shiftedqeneration' attributable to: .the Collett Addition 
would :be d.eliverecl to PG&E. at priees 'fixecl~ by the unamended,., SO. 4 

contract; the i~c:reased payments~ould simply ~e added-,to those. 
Malacha would b.ave received under the original SO '4 contract .. 
This is the most drastic outcome which-. could. affect ratepay.ers, for 
the costs would presumably be passed o~ to them·.., However ,.:if, the 

, i.. .., , .. ,h .... d ~,,,: • 
" ,~-. 0- .. . '.' ,~ ~', 

• , • I' ':'\.,~' • ' '': • ..,,:.:,:' •• :~:.~.' ;'<#'.',:~···.~·:,~·,.7 ":',J;: .. ',.:.~:',-::,~ 
12 'the cer:tl.!l.cate.of. servJ.ce indJ.cates that copies o! the. . 

Application were served on Messrs.' Ross ~.Ain,. Gary D'.::Bacrunan, 
and Michael·A.oSwiger ofthe .. firm -o·t, Van:- Ness, .. Feldman-, Su~chiffe .. & 
CUrtis: Douglas K. Kerner of the firm of Robert & Kerner tor the . 
Independent Energy Prod.ucers;- E. Robert Mooney o:fMalacha ·Hydro·· 
Limited Partnersh.ip~ Ph.ilip A. Stohr of Downer,. Brand, seymour &. 
Rohner: Thomas W. Thompson of CPUC's Energy Branch: Douq Long of 
its Advisory Braneh~ Faramarz Yazdani of the Division of Ratepayer 
Advocates: Hallie Yacknin of the Legal Division; and the AI.:1. 
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PPA is modified to provide benefits to· the ratepayers in return for 
increased payments, the risk ·o:f~·sucha .result is averted . .:~·: .;::: ,: . '.; '.' 

The" Commission' s: Guidelines~for, . Contract Admini:s.tration., '. 
of Standard Offers specifically permit parties to settle' ,~. :dispute·, 
by negotiating modifications' to·:. their SO:~ 4::contract_,~ See'generally 
O.8S-10-032~29 CP'O'C 2(1'41S-. 'Onder GUidel:'ine I(l);,: .. i!.th~::".:·· 

modification 'of the' contract results. in' aggregate payments ,with.a· ~, 

net present value equal to. or' greater ·than .that.which 'Would- J:>e- . 

received' under the unamended contract·, :it is preswnptively:: ,:, 
reasonable if it is also. "'accompaniedkly price'andlor, perfonnance 
concessions .•• commensurate in· value;.. .... : IsL.:: 440 .. ':. This "is' kleea.use. 
the original contract containing commission-sanctioned. 'Stand'ard" , .. 
Offer terms is presumptively reasonable, ,as 0.8:8:-l0-0'32'. expl'ains, 

sup:ca . , ~. """ . 

As the NPV, o,f payments. for new· anct switched. .... po'Wer,'~und.er,· ' 
the amended> PPA will kle in the range :o,t $4: .. 6·' million to "$ 6 .:9') .:: ,,: 

million, it the concessions. to.' which' Malacha has also aqreed··.are', 
commensurate in' value, the amended :payment, provisions' will be ,", e 
considered reasonable. Malacha has.. agreed to' fiveilnportant: 
concessions which would· be of direct'or indirect' monetary value. to, 
PG&E's ratepayers. These appear to.,·be commensurate." in·:va.lue,with 
the alD.o'Unt o!increased payntents to.. Malacha, and.' therefore' 
reasonable'.. .... ,' 

I .,' 

The first concession conce'rns' a direct benetit, o·f .. ' 
indeterminate value which ,PG&E will receive.Construetion.':o·f the;, 

Collett reservoir will result in add.itional generation from PG&E's 
downstream facilities of l.91 gWh per year, which PC&E will receive 
without additional capital expenditure. This klenefit will be 
passed through ~o PG&E's ratepayers. 

see6nd, PG&E is.: relie~~dfrom. any payment' .. o~ligaii·on 'to' ',:", " 
, • • • , L " " ,. .....,...c ~, ' • ~' .. _ " '., 

Malacha tor' the the head.water bene:fits:'wh'ich,:wil~ 'resu'lt .!rom.·the' .. ' 
new reservo~r; PGScE estimatestheNPV ofthls "klen~fit' '~tS2-~:Si4 . ""." 

million through the life of the ame~ded.aqreement·~, :, .. : :'~:":~_'.'- :,.:" .. :'.~"" 
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'I'nird., the curtailment provisions of the orig'inal PPA 'ar.e" " 
,". \ .' '. 

modified in favor of PG&E; PGScE estimates the NPV of this .... ch~ng'.ec,~.t .\ 
$1.079 million- , ... ; ...... : ,'."._ .. ", "'. """': .. ",',,:.'.: .. '.", "':'"'"''''' 

;'. , ... ' .. ,1 , • • ...... , .... , 
Fourth,.the energy price .d.iSCOWlt to 90.% .of. the. energy .. c 

• T • ' '" • • ' ,f • ' .", r' ~,' ; .." .. ' : ,\ ~ <, .. , •• ) .. '). r.. ",': ' ',"~ '. \, I 

prices tha.t .would ,otherwise applydur.ing, .the,. final .15 years of tha. 
~ I " >-. ". ,." '. • , ,.' '" 'I'" , ..•. .. I, ,,'.'" .r '... ", • ", . 

amended contract term has an estimated NPV, of $l.,992 to $3.065 
. " , . . ' • ..: ~ . ., ~ , .' ~ ,',j", ' •. , 

million. 'l'he cap on the as-delivered capacity, price has an. 
",dditional estimated NPV of $'1.558 milllon.' 'I'ho$o' are' vert" .. ,:,:' 

• "< • .," " .... 

significant price concessions. 
'.'. r <:, 

Finally, the amended, agreement obviates any possibility 
th.", t acldi tion~l . increases ,in payments uncle'X.. 'the' PPA "wili ' resu'i t . 

. . ' , ',' '.i .' I ,;. \. , 

trom the construction ot other new reservoirs as part of the, 
'., ... " ,I, '". "'~" , 

project.. Although PG&E's witness<.iia, not quantify this potent'ial 
savinqs ~eca~se it i$ unlikely that 's~ch r~~e~oi'rs. wil'i"~ct~ally 
be constr)lcted, this concess,ion is .in\thenat~r,e of. 'a r~~~ct~on' oi' 
the future risk that PG&E' s costs, --attributable to· Malach~ I s"proJ ect 
will incre~'s~'- . .,' . '"., .',:',",.,', ,," 

Taken together, tho vo.luo ofthf/ltl. cone_ellon" appoar$., at 
\ .' ",' i '" '., F' .. ,,' :,,,. I. '" ''''',,''''t 

least commensurate with the amounts .of, the, ac:1d.itional paymen:ts PCScE 
will have to .make tor generation ,attr~uta:bi~ to' th~·. collet:e .. 

.. . ~ ". .. , . . , .' .. '.. . , ,~ .. 
Addition. These benGfits will reclounclto the ~enefi,t of PGScE's 

I , , j" I' 

ratepayers,. as they will reduce. the costo! power'deliveries,to . ,'~. '.' 

PG&E which would otherwise be passed on in PGScE.' s ra:tes. ~ 
, ,. . .. ' , .. , , 

therefore, we tind that the contract" pro:v:isions governil?-9' these 
, .' " 

additional pa:yments to be made by PG&E. are, reas.onable tor, ECA~ 
purposes. 

, . . , . 

• '. . I 

Naturally, we .make this orde~, wi,th the proviso that 
PGScE',:; payments to, Mal~Cha must a~t~~iiYbe. m~de' in acC:ord.an~'e' w,i th .... 
the te;aLS of the !>!>A. " This means, i:h'at th~. COlnmissi~~' sti'if' may:",'. ',. ',': ' " 

audi t the history ot payments after tn'e tact tQ asc'ertain_ that" the 
contract is prudently ad.lninistered byPG&E' and that . it., is , n ,. ,', .' 

L • , I... •. 

consequently reasonable tor PGScE to be reimbursed by its· 
ratepayers. With thi~ limited exception, however, the relief 
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'. • '<I '. "h,,'. ,'. 

qranted. i~\. response to .. ~G&E'S APp17ca:i~~ is not s~"?~e~, .. :.~.,.,~urther 
review. ," ,., .""" 

§! Conclusion 
For the foregoing reasons we approve the proposed' - .- ,.,:~ .. '~ 

settlem~nt and. grant the relie-f'reqUested: iri,PG&E'S·:AppJ:':Ccat'ion 
herein. In so doing we" commend thQ partiesfor'arriv:l.ng:a-t :What 
they characterize as "a creative and 'mutually aqre'ea~lesettfement'" 
(Joint Motion~ p~ sr~ The- Commiss'ion 'encouraqes'such :eft6rts •. "'rhe-' '. 
result is a "win-win" resolution Of a dispute whichotherwise'would 
have been resolved through time-consuming and counterproductive ' 
litigation. The public, as well as the parties, will' 'obvl.o-U-sly be 
well served. by the outcome of this 'proceed.inq. ' ,. , 

Findings or' Fact 

1. MalaCha is licensed 
of l6 tJ.S.c:§ 796'~.Bst. 

'.' . "'~;'" 

.. ~ .~. ,:: .. , ' ,-' ,., 

2. Malacha owns 8> hydrOG1~ctric ticilityon the Pit\'~Rive'i: 
• I.'" -'.. "'" •• ,'". " • '.,. • , . .,. .,: ,0',_. <;I 1'1 

near Nubieber, california, wh1"ch' became operational' in DeeemJjer" 
1988. ' ' "'-.::' ."'~~ 

3. PG&E is an investor-owned ut.i:l'ity." , , . 
. 4. Malac:h.a sells pow'er'q~neratec:l'at' its NUbieber faciiity to 

PG&E pursuant to' the PPA exeeUt'ed':by Maiacha"s' preciecesso'r /-'"Juniper 
Ridge Hydro, and. PG&E; as of" December 4', 1984.' 

5. The PPA provides tor payment of'erierqy and' c'apacity" 
prices in accordance with. options elected :by Malacha from the " 
SO 4 then in effect. 'rhose terms prov"i'de',' inter: ~:' (l)' that 
Malacha De paid' for energy according to"" a torec:'asted' :energy pric'e 
schedule duri~q the initial lO-year "fixed price period.,N and at 
prices equal to the full short-run" avoided operatingc:osts: tor the 
remai~der of the '30-year contractte'rm i'that as-d~!'i vered~'eapa6i ty , 
payments are made i1'1 accordance with so 4 'As-Oelivered ca'pac1t~i' 
Payment Opti~n 2; and th:a t Malacha: wiiiDe paid: under curtaiiment· , ,," 

, . 
Option A during periods of hydro spill cond'itions. 

.. ' ..... 

,'" ,'" 
"',- . , '"'. 

" , .... ' " -<",I 

." , h~.' 
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~ ", . 
... • .... ,' ',,' ,__ ,~ • }_I • 

.. ," ~'W .~ ... , ... ", ",.' ..... 

'" ,- ... '. ,.:..,j 

6. The PPA does not deserib.e: the:· confiquration , o,!.:~ Malac~a ' $.: .. : .. ," 
generation facility, nor lim-it·Ma.la.cha's,power deliveries .~'" 

thereunder to those from a run-o'f-the-river facilitY·r; ' .. :. ':., :': ":. :::.:." : 
7. The PPA specifies that. the··. faeili:ty is:.a;~S,990 k~:,.;":,, ' .:'. 

facility located· on the Pit· River· near·, N\Wieber, Lassen; County, 

California •. ":: ',." 

s. As :built,. the facility is, currently a run-o.f~the~riyer , 
facility (i.e., having no reservoir storage) . with.. a,namepla~e 
eapacity of 26 MW, is typically operated· at 30 MW.,. ;and: has a·: 
maxil%lUlll rate of delivery to PG&E's.system-of: 32.S·MW.:: " .. 

9. Malaeha intends to eonstruct a 7,800 aere-foot .. of!stream 
storage reservo-ir (the Co-llett Addition). by,improvinq a. dry";lake 
bed at the upper end of the existing tunnel. The Collett . Acicii tionr 
will enable- Malaeha to store,·.· and laterutil'ize,. .water:;:that~ w~uld ' 
otherwise bypass its qenerator during' periods. o·f peakqeneration/. ':. 
and to eoneentrate deliveries of· energy' and as-deliveredcapaeity~, 
during the" on-peak periods. ., '. . .. , . 

10. The adeli tion of the new reservoir. would result,. in .. an " ... , . - ...., ... .' 

",,:' 

inerease 
existing 

11. 

in payments by PG&E,. anel in turn by ratepayers, under,: the . 'd,"', 
" ,,~ ( .. '"'' .. ,.' .' '.' ." 

PPA. 
Malacha's plans to :build the collett Addition qave." rise, 

•• I • 

to a dispute concerningPG&E' s obliga:tions. ,to., purchase. ne-..,ly. 
generated pc>werand· reconfiqured power generation resul ~inq fr.om,. ': " 
Malacha's ~ility tOo ilnpound water: in the reservoir ... This. dispute 
resulted in Malacha's filing its complaint in. C.90-02-001 .• , .... 

12. The parties have settled their dispute by renegotiating 
certain terms of the, PPA. Onder .the terms of: the .. set:tlement.·,. PG&E 
must pay for generation attributa:ble to the collett Adelition in 
return for certain priceconc:essions and. other moelifications-., 

l3. If the parties' elispute were litigated:,..Malacha has a 
genuine prob~ility of prevailing on its complaint. 

14. If Malacha were to prevail on its complaint, the NPV of 

payments it would receive for new and reconfi~red power would 

- 20 -
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exceed that of payments under the oriqinal PPA}:)y $12.7 to 
$13.9- million"over the- life o-~- the-: eontr~et. - ::' " -,:,:,' ,c ;" ," 

15. The estimated increase in> payment:> to Malaeha, under,the" ,-
settlement would :be' $4.6 to $6 ~ 9, mill"io,n- a}:)ovethe level of- '''' '," ,'-:; 

paYltlents made without the Collett Addition:. ,,, " 
16. If- PG&-E'prevailed' in the 1,1 tiqation and".paid :Malaeha for, -" ,', 

the new and reeonfiqured. pewer und.er the terxns' Qf SO 1, the NPVr':o'f~ ~, ,.~: 

the additional payments would be$-S.2 tOo: $7.:8' million .. - ".' 
17. The settlement is reasonable'., 
18. The settlement is not contrary to law",' 
19. The settlement is. in the p~lie'interest~ 
20. The increased aggregate' payments resulting' from 

modifications to the PPA are aceom~an1edby price- andror ' , " 
performance concessions of commensurate value, and the interests of 
PG&E's ratepayers· are therefore adequat'ely protected. and served 
under the' Settlement Aqreement. " " ,', ,., " " ,,, w '~ 

2l. Service and' other notice' of the mod'i!ications,':is',-adequate 
to insure the assertion of ratepayers' interes.ts. regardin<]'.;the"::,·",:',- ',,-
impact of those··modi·fication·s.· '.'" ~~.' ::" .",~<, .,_"I~' 

~QnclJlsiQDS 0' Lay - ;'::-- ,- , " ."" ;,,':, :~,-

1. The settlement should }:)e ~pproved pursuant to- ,', ,',,~ ,,-, ," , 
Rule Sl.l·Cc)'~ ,. ':,.',.~ ,~" ,,:', 

2. The pricinq provisi:ons- o'r the" amendedPP:A~ 'uncl'er: the :", ", 

settlement sh.ould.' not }:)e subj ect to-·,further: re'asonabl:eness,.-.'<reviewr- ", ," r 

by this Cownission, but,t..'le CommIssion 'should· be": able tOo-ascertain, ';'" 
that the PPA is being administerea 'prudently and: that 'any<:paymentS: '. ,'" 
are made in accordance fJith the" amend"ed- -terms" thereo,:e::-~ ,1-1" 

3. The complaint in C.90-02-00:1should be dismissed-with' 
prejudice. ,,' .... ' -, ,.~ 

4. The' Settlement Aqreementand·a:mend'ed PPA 'dated'7'"AUgus-t Z4,~,::-"'::' 

1990 should be approved. 
. .. :!~"'~'":- ~:::'" ", 
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.... ,. -, 
• '"..,1,-,., 

.j., ',. 

" .". '. 

.~ ~. I t . '.' ,......~. 

. , ..... \ 
}. .~ " . .. :.1 

. .' .,' , 0- R D" E· R , ... " .. ~" .'., ... ,,' 
~" ,. ,.\ 

," ,-~. . . '"' ., ...... ': ... ,..-

IT IS ORDERED that: ~; '.. . 
, I· ... ~ 

1. Paei.:t'ic.: Gas. and. Elee,tric: company;s (PG&E) request ',!or a .' .. "-,, , .. 

shortened comment period is denied.. 
2. The settlement is approved and adopted by the Commi~~ion 

in aecord.ance wi:th~ Rule,:5l~-i'(c):~" 
'.' 

3. The alIlended' Standar.c1'i Offer No. 4 Power Purchase Agreement 
tor tong-Term Energy and. ~apacity:' (PPA) is approved. 

4. The pricing- provisions' of the amended PPA are reasonable, 
and PG&E is entitled to recover all payments made pursuant thereto 
throuCJh PG&E's EnerCJ:{ Cost Acljustlnent Clause or any other mechanism 
the Commission may establish which provides tor full recovery of 
such payments. 

s. The Commission's approval of the settlement is final and 
not subject to further reasonableness review, except as otherwise 
provided herein. 

6. 'A:rJ.y recovery of payments under the PPA is subject to 
commission review of the reasonableness of PG&E's performance and 
administration of its obligations and. exercise of its rights under 
the PPA. 

7. The', complaint;· in\C·,,'9·0:-0,2~OOl is dismissed with prejudice • 
• I _ '" ... , ~. I , ... _1 " 
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" '. .....,', (. ',.~ .. ' ... \. .' ,", :~ .. ~ <" " 
., ,", -..' ...... \' .. 

s. This is a final order disposing of all issues in 
C.90-02-001 and A.91-04-007, and 'both::proceedings are accordingly 
closed. 

This crder is effective today.·:·,:;~:::: : .. :: ':':: 
~" Dated~July 24', 1991;':at:San:Franeiseo.;, CalltorrU'a,-;,(:; 

:." , ".' "',,,-

PA'rRICIA~M •. ECKERT" "-'N .. , .. .. Pre's'iderit"' ~ • J J ,~ .,' .' 

, "'" " .. G~::; MITCHELI/ WILlt';\~· i_ :';-; ~;' 

" :' .. \ JOml- B-•... OlWfI~".".,- .. ~{"7" ''''''';'''''.!., ... " .• ,~.,., 
DANIEL'~wm."'F'ESSLER '., ' " 

.. ~ .' NORMAN'~ O;'::;·SHOMWAY·',:-: ::, ::.;., .... 
" '.' i ", '., -., _,commissioners:, ''' ... ' " 
• , '. ..,,' ~. '"" _." '., ... ~, " >-"' ~ •••• ,,' -•. ~." 

.',", I' 
• , •• -t '- 4. \"H' 

, ~' 

'. '.~ . ~ ',', ."'" ..... ,' 
, .... ,:.,.1 .. ··, 

-l .... ",_.", .. ,"_ • 
" .to ~,:" ,.'..,:" I.~., 

, " 

''', k '::,:; ~ .-:~:; •• ~ :::.,' .... : ,:, 'J ,,' ,~::, 

~ .. ,'" '-, " . ,,~: / ',: :~ 

• />. , .. ... ~ 
• ",', ,_', r •• ' t',. """ •• " ..... 

~.. ... I.,. '. . .,' <, .... ... ' .. ' .. j '.' • , .. , .'_. 
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~,,''''''' ... , .... , I):k~;~ :.~r':'-" ... -:-: ,0". ~':":'.;:.::. ~'I .. :\\I" :=-~ 

" "St'l"I'LI:Kl:N'l' ).GR!:~ 
" . BETWEEN .. __ :: .. - .: -.: ~.: ;~. 

MAI.ACH).- HYDRO LIMITED PARTNERSHIP 
. ANO'" . eo :,' • ;'" " " '. ':' '., , 

PACIFIC' GAS AND EL'EcnUC COMPANY 

THIS SE'I"l'LEMENT ACREEKEN'I' is by anc1 be,t...,.enPACIFIC GAS 

MAUCH)" KYO~O LIMITED PAR.'tN.ERSHIJi) (-" S.ller" ) # .,a. ::limitll<1 

partnersh.i~.!orm.<1 Wlc1er the.lawso,t-. the State :o·!'Karyl~nd. 

PCU; and Sell~rare s:ometill1ea re,!~.rred,to ·herein.· eol:l-eeti vely 

aa the "puties" and inc1ivic1u •. lly ..... "p.rty .. ft .. 

I. ~:,'- " ". !~. ." ........ .,: 

RECII~Ls. " .,,;, . ~ I: .. ~··' ~"";'" 

A. JUNIPER RIDeE HYDRO, INC. C·ftJ\miper.-· R1dq.~ h::,:& 

Calitornia,-corporation,_on..October 15,-:1984, ,and PG'E on 
. . '. '" .•.. ' . "~', .,' . . . . ". ' . " 

Oecember. ",,1984, execut~c1: ~n... interill Stand-arc! Offer No. " 

Lonq-';".arm . Enerqy.., anc1 Capaci ty,. Pewer., Purc:~a.e Aqr.ement~, C the 

"Aqre.m.nt") fer.: a propo •• c1, hyc1roel.etric-: facili,ty._ tC·;-:be 

loeatedon the Pit Iti ver' near· Nu.biel:>er r- Lassen County, .. . " ,', , .... . 

California, (the,. "loei 1 i ty") : "and ... ' .. ' . '" ., .. 

~.~ By letter da-;'c1 :S.p-;e~r 17"'. ,19a.S.,addre5·s.ed :-to· 

PC;.Z' •. Vic. Pr.aic!eat -.Zleetric-Op.8rations,. PC;~Z was-:advised. ... ' " . .... ,. .. '." . . ..... " ~ . 

that .Juniper .Ric1qebad,.been merqed,into .KA!..\CHA. .. POWERPROJtC':', 
~ .' , .' 'T •• ' ~. • d ., , 

INC. ("Halaella Inc ... It.) "a "california "corporation-, '.and:. "tha:t: the-. ... " '- .. ' . - .. " ,-.. "', . . , .. 

•. ,"" ,'" -. .' . ,... ,. ~ '.. ..' .... " 
" , .... \ .... ,~ ...... "'- ...... --..., 

.. c.. .By lettar,c1ated July..2.5,.. 1986,Kal&Cha~In~ • ..:~nc:t1f1ed 
, ... ....... -.. """"" '. . '" 

~E that, ba.ed. en the re.ults of the interconnection stuc1y, 

-1-
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A??::::-;:nx 

it .... a c10WTlsizinq tha "ropo.ac1 projact to, J2,.!500 l(W pursuant to, 
'_ .... ~ .~~ ~'''::...-I' ,:,. .~~~ r.:' :", .. :: .. ,,: ....... : .,' ,.-; 

the California Pu.blic:·:Ot"i·lities"commiss1on's C"~"s") 
•• :~ • .' • ,." ~'" '::: ' '>. c· .... "~ ~ ; :", ,~\." ., .• ,. " 

Qualifyinq Fac,ili.tY.,M1~eston. ~roc.d.ur~ C "QFMP") a.nd paraqraph. 
." ,.' '" 

9 of the Aqreement to Esta~li5n an Escrow AcCQunt date4 June 
, ,.""\ ..... 

. 26 ~ '198'-: and '.' I, •• "e<' '~ • .". " • c ,. ... - ~ '. • ...... " .. 

0.. By latters dated.SaptelD.barl'2", ']:966 and"September 27, 

19'36-i-PG*E instructed the escrovaqant 'to 4i.burs.:· $'6-2 ;500.00 
• ••• •• " , .' .. I J.! .' .... ~ "+ _ ... ", ", 

of 'the $:2S;000. 00 QrKP'e.crc ... ac:cOW'lt to Ma1Acha Inc. 'in 

·aceord.: with )talaeha ·Ine. 'slett'.r=:of JUly' 2'5,19-86; '~d: 

E. In that certain- con.entto, :Aasi'qnm.rit,and'·:;Aqr •• ment by 

and between )talacha Inc.: PG«E, and Sell.r, siqned. by PC'E on 

November 10,. 1987, PG*!>·eon.ented, to an assiq,nJDen.t of the 

Aqr.ement to Selierr and. "" ,I '.1 

-Y. .. A 26,000)(W run;'O·f~th.-river'ta<;111t:r'wi:s'eonstruc:ted 

and beqAn initial' anerqy' 4el1 veri •• ' t'e)- PG'~ on" Cee.mtHir" 1 , 

198a~ ... hich 1s 'vithin'";the f1ve~y.ar operatioJ'7.-:'d.ad.iin.~·'-: 

contained in Article i20t /th.~Aqr •• m.nt-:':·.nc1· .' .. ~;, ", 

. c;~.. Onretl:ruary 2 ~ 1990; "Seller t11e<1:compl8:int;:: 

No.90-02-001 (the "Complaint")' with",the CalitorniaPublic: 

Uti 1'1 ti •• CoDis.ion ("~'" or,'''coui •• !on'' l~· AmOng other 

thinqa, seller souqb.t ae)cnovledqemen:t'th.at'.a 'contemplatec1 ~y 

·the AqrHmerit, the' [,', n Lt:!"1nelude<1 :.dd·±tioria'i . atcraq.':: 

capacity created" by eonatrUC:t!ng ;'. 'vater' storage" 're~.rvoir (the 

"Collett"Ac:1CS1 t1on") 'in -the ;,CoJ;l.tt :valieY-; •. 4r.f "lAlCel:>ed" along 

the la,ilit:r'. existing c1iveraion pipeline:; and.l,~th&t ;"1t ," .... s 

.ntitlec1 to receiv. payment.- und.rth .. ··Aqr •• m.nt tOl- all 
"". _., <,'+ .... 0-, "' 

.~ • M , . '.'. 
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d.eliveries associated ..... ith the Collett Add.iti"on,~ :an_d,~".,; 

H. On Karch 15, 1990, PC.E ~iled its answer ·to the 
.... ! ....: •• '..,- .:!.. ~,. ~ ,~'. - ... ~. '" 

Complaint (t!le "An.wer"). .pc.'! maintained, .Donq ,other .. thinqs, 
- " • r • ,.'. • . ,.,.' J •• ,'... .' YO "O·""·~ .... .~ • 0, 

that deliveries attributa.ble tOe the Collett Ac1d.itiorL.are not 
_. ,¥ ~... ~', ., '.p ..,,' l< • \ ,- • ,,;. • • • '. , 0, '" :". ,.~_. 

eli(Ji.ble tor payments und..et:. the. A9J::eement; and. _', ...... . 
:: ", ' , " .~:'. d ... .I.~. ,'. ' '" "" ,'," ~.,' ~,,...' . • ....... _ .. ' ,c • , ..... ' 

I. hen party desir,esto, avo.id. the. expense .. and., ", 
.• ~. ~ <' '- •• - ~.. ... '. ,,' " •• 

W"lcertainty associated .. '111:1. th 1i tigat:l.on . ot thi. d.1spute; and 
" ,... '. ' • ~ < ". 4 

J. 'rhe parties have ther.f,ore &qree<1.to', the..,terms of 
d. ,'" .' ,:" " ',' "- :: ' "" ,,'- " no ' .• ',~ .... ,- ... " .. 

their d.ispute; and 
.... . .... ', -

x. This Settlement Aqreement is .ubj.ct to' ~,app~oval 

and. snall be tiled. with the ~ in accordance with. Rule 5l of 
.., ~. ' ' , 

._,' .1'. II ", .... 

the COlllll1ission's Rules of Practice and ,Procedure; and ~'" 
, • , . '., '.... ' .'" ''''" , w'- .c'. ".. 0 _. " '. '.' , ..... ', ,.' A' .', 

of the Settlement Aqreement,. Seller' •. Complaint .hall" be 
'1, '. 'I 

d.ismissed wi'th prejudice trom the C02lllllission .. d.ocket; and 
• w ," • '. • "~ .,. 

H. PC.! and Seller aqre •. that.~e CQ11«t~ Addi:iQn is 
. . .~ . 

recoqnized and. specificallyincluded..aa part .ot, .,the [ICUi ty, 
• - " ' w' ,. , ,,' • ~. , , 

as thouqn it ...... r.or1g1_nally 1nc:lud~~ in the, ,Aqr .•.• m.~t." and any 
1- , ' , ,. " "... ., • " ........... ,~ ., ...... " ... ' ~, ,. • 

other vater atoraqe re.er"o:o,i.r.J includinq but. ,not .. lillli,ted to· 
'. .;' _ .• : :: .'" '~"':' ,,' L', ...... < ,ri' 'h ", ~<' ... :" 'h' .,' •• ' .. , ... ' r, .... ' ... "". %, ••• '.~ 

tho... pro~ •• d . " 

.toraq. r ••• rvoirs k:1ovn a. "Muck Lake" and. 
_'" .• , • • ,.' • .._', , •. _. .r .:. .' <"" , .. , .... ," .~ .. "". ' 

"Mid.dle Lak.,· are specifically exclud.ed. trom the tl<;il'ity; and. 
, '" _:.'.~, ,,",,', .:'~._," ::,~." "'.,':"" ",.,,_~ __ , .... , ~ ~"',i~" ~ :"... .', ,.. _, 

JI'. PGeE and Seller a9ree that Seller .hall receive 
• ' , , I , ~ I _, .... ' ,'~ " ' 

payment pursuant to· this Aqre.m.nt tor all en.~qy and. capacity 
• •• • ... ., '~' " ,.' , " • .' ' <,< ., \ ,,' 

deliverie. trom the Uci11tx, a.~tril:)utable to up to five,.,. 
. ..." , "', '.. , '-,' ._..... " ......... ,., ... ,' ", 

thousand. (5,000) acre teet annually ot ney watc~, p~ov1d.ec1 such 



herein:anc1' 
• I: -, ...... ,.', .. ,l 

,. '0. It is not Seller's 'intent by its" use of any new wate::: 
. ". .., ' .... ,. '. .' "". ". "'~ "' ",".~ .,: .' ,'~. ";", ":/'~ li', . ""::" ::.~ ~,': .:.c:~.~: 

toreduel the &mounto! water .va1la~le tor u.e ~y PC.E'. 
" .. ' .. - .... ". -', '. :.'.:,:"" ..... ,'- ."." .... : .. , .. '; ,:;.~,.:~.:;j 
downstrlalll prants'and th. parties ac)cnowledqe tllat Seller's 

,- .. ,' .• ~., ..... ~,. '........... , ..... ", ! . ..., ....... , 

acquis1 t10n or 'development 'ot' new .,.atet" may .nhane'. the 
" ' •• t. " • " • r • ,~' • 

availability ot vater to PGU:'. downstr.am, plant.:' and 

p.' The part1e~ aqree th~t' :>G.E 'shall r.tain':ail 'rights 

to" protect PC.l' a wa.t~r: %:iq~ta 'by: ch.ll'enqi~q:' in tlie 

ap~ropriat. forum any application ~r~therpro~s~i to~~an5ter 
." • 'I .... ':, .', ~I '..."~,, <' .... ,:", .. ~:. 

or otherwise grant Seller rights to any water, includin9 ~ 

Vlt Ir:- anc1' 
. . .... ~ 

Q; " For administrative convenience,' the 'partie." have 

aqre'ec1 te> d.e,ine "xot1r::yeorM 1~r<t~rm. of t~.l~~·~:'(:l~) ";.,;".= 

.. '" 

cons~tivl PG.Emonthly b1iiinq cYCle. J::>eq1'nninq -'on or a.bout 
001"";' .... , . 

September 23 ot each year; and ". 

• .," ~~ ',t' .,," ~ r·,~.1 ~.~ ~ ,~" 

R.PG'E and Seller aqre'e that 'the Aqreement ahall be 

a.nded·'to'q1v~ PC.E 'Curtaii~~'nto't the' ~Tj!ldil;ity u;'n 
'ccmpletl:onot the C011Itt'iC:di~'I'oti "a~.t~llo'~~: ':-iOO~~h:~u~;~ total 

per yater YI'X', limit~ to·' lO'O'ho'u'r~' 'per~orith :~nd."~i~ hours 
........... ~ ,. .- ". ,,.. ........ 

per' (1ay, ott-peak' arid. .uper'ott"'peak per'iods only. Seller 
• • ...... ,._. ,"" "-." _' n' '., ~'~,"' f·,I.~ .,~ ... , .... , ,,~ ~ .. , I..., .... ' 

shall receIve the .tandarc1 Option a 'cure'ailment' ·.dder~i- 'in wa.ter 
t . ,,' ," I ~ ~ ',' , ., 

years" c1urii,q tne fix'ita '~rie'. per~Od'~d. ~h'~lt the .undard 

Option"a curtailment adders ther •• tter;-' and. 

s. ~~ and s.lier have"~qr •• d" th~t' PC~l::'.h&ii' h~~~ the 
> ...... , ' 

option to cancel ):)Oth. the curtallllent and th." adders" at any 



,e 

,I n, , •. ' ." .\'. "'.-',. "~"""'I~~ ~. r,.::.,.f::.:·..: .... :i 
agr':!!!'ot shall ~ ext'end'ed~¥t-.. n'-"( lOY" years tor '" total ot forty 

"", ..... , "', .... ' . ''', "'''" ,. 
,", '<T' .... 

.. , ' .. ' . . .. ' c... .. •. ~ ,e _ •• " >,1' .. , ,; 

'0'"'. PGU; 4nc1 Seller'" have 4qreed tllat in y.~rstw.nty six 
. _,.,' . "'-'~" :~. "'",<,"':'.:',~; ... + ~';.·':~I.,,:.~,l,l"'~~ 

C:6) throuqh forty (40):'"en"erqy deliveries trom the rae111tx 
.. •. " .... .• t '" 

shall receive ninetyp;;cent ,'90') '~f the pri~'e otherwise 

appliea~le under the ,:.\q~ •• ment ':~o;: ~~.f~: ci~"li"v;;i~s;.)t';~m" the 
~ ,,_ .. , -"" .. ",.., .... '. ,,~ . 

rAe i 1 {t:r: i anc1 
, , -... - ~. ~', ' .. 

V. "" '"PC*E and Seller have aqr~'~d tl'1~t 'seller" '';111 "be paid 

tor .,~d.liver.d. "Capocity unde~'Aa:~d.li~~i.ti cap~'d;i'tY:"P;~Yment 
Option 2, .a now specified: '1ritheAqreem'~nt';"~~c~~~t'~ih"':~::" the 

torecAst ahort.aqe co~'t:~1h':Ta~le 0-2 will be ti.x~ at S188/kW-yr 
• • ,. - ", ." ,'" ,:.,:," ,.,' _ I. I.~". :."~." ,'t";,):.~: 

trom 1997 t.hJ:'ouqh th •• nCS" ot the.t.&a.Q.! Agr,e:en,t:" and. 

" w. To" help :.ssure 'that'Pc.E~ill rec~'1 v~t.h.~: tal"~~ of 
)' . ~ 1./':' :1 \ • " 

moc1i!ieations to the Aqre.ment asaociat.d vith years twenty-six 

(26) throuqb :or~y (40) of the term ot ogreemeDt~ PG.E and 

'S.iler 4qr •• : t.~4t' th'. t'.a ot":A~: •• m.n:. .h:&li"~' \U1d.er eert"in 

circumst~nc.s and. at pe,t's .ole~pti~n, b4I e~;nd~~'·~~~ a 

period" ot time eqUal to the leriqtn'" ot certain rac:l.ii ty outages: 

and. 

•• 4, " ,. ".,. ',> "1' " -"' ..... , .• , ... ,, t'"~'" .' ,''''-1 .'"'''~ .. ~ .. _ "-. 1"" ..... 1" ,', ~' ..... 

reator. produc:tion'" fro. the tli:;f11~' in'th. everit'1tt'ta11a to" 
':, ' .,. '.' '~'," .• ' .... ".~ ~ '>." 'h,\ ,0,",' :~'" ''', ' 

produce any enerqy tor any continuous per!'o<1 exceeding on. year 

tor any re~.on ~ther' than"' lack' ot~ater &nd."nC;;"p.r.~n or entity 
) " •••• r .. ' ..... t" .. ' .. , .', i 

ia :maJUnq a qood. faith ettort to re.tor.energy productionjO 

.", '" 
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>-' " • ~ ,- I 

PG'E and. S.ller aqr •• that PG.E,.. subj.ct to :the, ,consent.. of 
.:~ ','.. ',,' ':" .. ,.1 -: ,',' ,~, ',' '_ r".' rI .. , .,,' '.' ............. ' 

those parti.s havinq prior l.asehold., or. secur,ity illter.sts, may 
"40 ••• ~ .... ., ••• j ,. :'.. \'.~,{\' •• " .:- ',: ,c ~ '.'. ,\, "_, ",'.,..... ~ ~ .... "', ............ -. 

• ither (i) r~stor. ,the Facility. to~.an operable condition and. 
" ~ -- '" , ". > • • '. ,.' ,.r, ) .. ~'. .. • ',"', ~·""~ ..• ,"",""--'.'n--"~'l"""'" 

recover its expenses' by ottsett1nq paymen.ts. c:1ue .. unc:1er. the 
.' ... '" .' .r ~ } 

Aqreement r or (ii) have. riqht.ot ~irst retusal to acquire 

Seller"s interests in ,the Facility; and., 
- . ' 

Y. PG"E and Seller ,have , aqr.ecl" that an,y, and a;'~;",: 

h.ad. ... at.r ben.tits to ~'E's c:1ownstream, hyc1roelectric,,,plants 
,,,' ... ,~, ..... 

resultinq trom Sell.r's Coll.tt Add.ition or .t.:r:Olll. any FERe 
~, " ... ,...,""" ...... _ ...... " .. _ .. 

licens.d taciliti •• that r.c.ive S04pr,ice. unc:1.r this 
~: .... , •• '1'10- -:. .' ", '. " ' '." ,1. • " •• '" ",. '" " , ", .. ~ • • 

Aq%'e~ment r shall accrue to PC.:!:" tre., ofeharqe, f.or the term 

ot the Flci11ty", (FERC) license. .. , 

ACiRE:EKE:ft 

",,, ~ ..... i~ 

...... ,." .-" 

NOW, 'I'HEREFORE r in cons1d.ra.tion Of .. the .mutual promises 
• • J '.', " c~ ,'.; , •• ,," .. ' , •••• ' 

' ..... "." 

follows: 

l. DEFINITIONS. 
+-, ., ••. 

• ~i ""'~ j ...... , • ',"'c') ' •. ,"'~ '" .. 'h· """~' \jIi 

"\ ' ,.',.'''' ",', ~ • I ,-.... ~. _< '" 

1.1 All underlin.d ten. used her.in shalel, have. the 
.. ~ .... ..-.,~:.. J_., ••• .., ..... "':,."..:~ ... :I ,.~~,..."..._ .. o'.. ... ~.;~~~·.:.~.,.,;' .. :" ,,'T~, ... :!" •.. '.;\.,1 ":..- ........... ~,_ 

meaninq stated in Appe~dix A, Section, A'" 1. OEFINI'I'IONS,.,., ot the 
. ,', ~, •. '. '.'_ 'r . ~ .. ~ ........... ~. ,. ,.. ,. 

Aqr~~z.n~" .xc.p~ ••.• xpr ••• ly am.nd.d by thi •. ,Se~tlem.nt 
" ,.' ,.' '. _ " .... _'. • '," '.' . "'~, J,." "., ' .' . ...... .. ", " "', .".' .. . ., ", '. _ '\.,.J ~ _ . \' "\ 

Aqr •• m.nt. 
'I .'Of ~, 

1.2 Am.nd the reter.nce .to.~'E at,. pag.3, lin. 1.1r of 
• ~ ,- ,... h.":"~ ,;" I ',. . .. ...... '""" ~ ~ I. 

CPGanc1E'or 'PG • .t~)~" """'",." ". 
,. . .' ':~ "'." 'ir ,~.' _. .... '.' ' ., ~. ~ 

,~ •• ', I' 
,J' ', ........ , 

1.3 Am.neS Append.ix .. A,,,Sec:t1on.A:-1 ,DEFINITIONS, .,ot._th. 
~" •••• 'I'I ",:':' , ....... :. ~.: "~~... ..;'" r"~,,- ....... ' •• ' ,I,:.,. . .. n~' .. _',,./ ,.,.: ... ,' t .. \., ... r ~_, ... 

,A~.cm.n~ a. tollows. 
.. ..,', ' .. ,J :1, 

... ,- ".' It -I.· .. "..... ",,. 
, , ••• ~. ,,' ,I... '''' ... 

.~" , '< ." 
~-
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l.~.l In.ert the tollowinq term· and it. detinition 
". ::' ', ... : ",:. :: ''': ~~ .:' -, : ~ ... <'; .... HI :+ .... ;. ~. 1", .,'" ....... ,,' , " ~~ 

at paqe A-2,. lin.2.1:.:~ :~ .. :"~: .-.~:' .,<.:- , .. : :'" .. " -<;: ,~'.' :'L 
, ' ., c ~ .-'0 ,"' 

Col1ctt"A~d'ftioo~;";the '7:,80~0~"acr. ':!oot ott
stream wa'ter storaq. reservoir to be 
constructed by Seller as part ot the 
facility in theCoIl.tt' Val,l.y alonq the 
ex1~tinq d1 version: ·p:i'pe11ne., . .- ' 

1.3.2 Amend the d'.fin'.ltion of, "rac'ilit~" at paqe A-

3, line 8" to reac1as ~ollows:.;: :. 
, . ' ..... ' "~,, 

tAc~lity - That q.neration apparatus d.scribed in 
Article ~ .n<!: all, aSSoci'ated '. equipment owned., 
maintained:,. and: operated· by.s.ller" as described in 
the l:l:&: Qrd:er'Issuinq:I.ieensedated Ceeembar 2, 1986 
tor pro-ject No. 8296-00,1, as auCh: licen.e was amend.d. 
on J'\lne 6., 1990 pursuant to· the Application tor 
Amendment ot License tor the collett Addition to Muc~ 
Valley Hyc1roalec:tric Pro'ject, datec1',· January 1989. 
'I'he Collej;~ AdcU't100: and· any associated afterbay is 
specifically included; as part ot the laeilitx: 
providec1, hewevlr, that the CQl1'S,tAd41't100 is the 
ao1e water storaq. reservoir so included. My o'Ch.'r 
wa'C.r storage facilities, including,but nQ'C limited. 
to those proposed. storage reservoirs knQ~ as "Muck 
L&Jce" anc1 "JUddle Lax., "': are specifically Ixclud.d 
from the r3eilit~. 

1.J.3 Insert the followinq term and ita "'etinition 
-..... <I, .. ~ '.' ...... 

. , ~ '" .. ' , .. 

at paql A-~, line 11: 

.~ -'!'he: l"e-:1era·l: ,Enerqy' Requ·lat0r.f Commission. 

vith the followinq: 

fixed ~riel period - The tirat ten (10) 
years ot the tea 'of ";:t.mito'C··c1ur.tnq :· ... hie,h:·::·· "': 
torecaat.d enerqy prices anc1 torec.stec1 A&: 
deliY'Dd'ea~lc;it:! pr1:c •• ·are in et~ect .. 

~ , .• , .. , ''', e'. , " • ,-

1· .. 3.$ Inaertthe tol::l,o'W'1nq ter.uand their 
. ,",: '. \ 

detinitions at paq. A-5, lin. 22: 

-7-
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~ -, :""'~. <' , ':" .... '~. ~ ',: ": ':": ~,.7' .::+:: ~~:" :",~ ,~ ~ :~ ~ .,'~ 

Hex wAt.t - Additional sour~.s of water 
\1ps"eream of the Faeility;wnich,:Sell:er, .. "', On 

intends to develop or acquire~ as defined 
at ,ARtICLE 3', . Pt1RCKASE .. ~C).F ;pow"ER" .:,sec"eion 
(h)-; -,:,,,'::.~ 

, • ·~.l "", 

PGiL', downstream plants - 'I'hose.:P.G&E 
hydroelectri,c;!acili:ties 10catec1·c1ownstream 
ot the Faeilit~ and utilizinq water from, 

. the Pit, River. ' .. 

1.:S .6 Insert the tollowinq term, anc1 i ts~ .clef:!.ni tions 
at paqe A-7, line 10: 

". ': .::."'_ r .< " 

WAt'r year -'I'he period~, ot 'tfm.'~:·.qual to 
approximately. one. year·, covere<1~by-.·twel ve (12) 
consecutive .PCME month'ly Dillinq .statements for the 
Facility •. '1'1'1., t1rst such· statement: will cover the 
perioQ o! approximately one month beqinninq on or' 
about September 2.3, 1990. Each auccesaive :a:a.ter y,a: 
will beqin on· or abou.t September 2.3.of each year and. 
will De equal in lenc;th "eo: -ena n1Jmcer o·! days covered 
DY the tollov1nq,. twa 1 ve (12)' consecutive mon"ehly A 
billinq· atatements .ent.to Seller by PC'E. • 

2. . FACILITY 
,. 

" 

2.1 Amend .ARTICLE l ,..PURCHASE or .. POWi:R.,. at paqe 5 ot the 
~ ., ., . (,' ~ ,,,, '" '" 

Aqre.ment, by d.eletinq Section",'):)) ·1n its entirety and 

replacinq it with the following: 
. , ,-," .':;",':' .". 

CtI) Seller shall provide ~apacity and. 
energy ,trom' ita 26-,.OOO,:·)cW··Cqenerator 
nameplate ratinq at 0.9 power factor) 
facUity ·located· at the Pit River:near 
N~i.ber, Lassen County, California. 

.. . 
Amend ~ICI.% 3, PURCHASE OF POWElt, at paq. S of t.h.e 

" •... :: . ~~.: ,''':: ... 
Aqre.men"e, by c1eletlnq Section Cd) in ita en"eirety and 

, ... \ ,.... '." ... . .. 
, .- ", '1·" ...... ".",".' "",", ... "- •. ,11." ,_ .... ,,_ •• 

replaci-nq ·ltYi th ':the .. fo·llo:winq,::: 
.. . ',', . ~' " . -. ..,-

Cd) '1'0 avoid,exeeecUnq the :phy.·ical- limitations of 
the interconnection tacilitiel, Seller 5hall limit 
the Fad:l11;;:C'I actual rat. ot delivery into the PC,,"E 
aystem to· 32,500 )cW. 

. ".. .~. , ,- ...... " ", ... . 

-8-
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'.Z, .. :~ Amen'd AR'l'ICI;E':J;~"'PORCKAs~ ':or,powiR->~,:Pa:q:e:' 6" l:ly adc1inq 
" ,~ ,- - ..... , ... '~ ,"- .• " " .... 9.' .,:: ~ .. ,", /'" -:: :: ... .':: ": ./~, ',,' ;.,'~.: ,'/oP ','.1 ... '_ '" +oj 

. -=he' following' ·~e'~seet:i~n. -(h:')"a:t "l.:fne'l':S;::" t' ',: :~,.::.:-
,.~. -'~ ",~_.~:,,, ..• ,1·,,' ' ,., ...... ~.,; .. : .. ' . .:.~ .::,j',< .. ,:.'::,~,::': s·":r ... ~" '::'::.:.~",,':" _,.,~,~ 

(ll) (1) Seller:, haa'riqhts C1')~~ plJ.r·suan-~;to":Siat. 
W.a.eer Resourees- Contro-l" Board- :( "-State Bo'ar~") ~ permi t 
no,. 20063 as 0!--'Apr'11-20~~"19'9O:--and' permit' no .. " 20445 
as o! Kay 11, 1990" and: (1:i ) - riparian riqhts' 
appurtenant to.· lanc1s, alonq· the" p'i t, R'i ver between the 
poi.nt ot diversion identi!ied:' in permit no. '2'0063 anc1 
any afterbay or tail race associated with the 
Fi5eilj.t~_ Seller intend.s to.:'d.evelop or aec;;uire 
ac1c1itional sO\,1rceso! water \,1p5tream-ot the'Fasilit:r. 
Su.bject to paraqraph (h)(6) below', PC.Eaqrees to
acc:ept and pay,.. purs\,1ant to this Aqreement, 'fer 
deliveries ot enerqy and capacity trom'the ras:iH~ 
attr1b\,1ta.ble to \,1pto five thousand (5,000) ac:z:oe teet 
per year ot 5\,1ch ac1c1itional water ("n • ...,. water") wh.ich 
lneets all of the tollowinqcriteria:-

CA) Such. water is ·deve-loped or acquir.d"~y Seller 
after April' 20, 1990, and' comes from ei1:her upstream 
qroW\c1water or sur'facewater, or both, in the same 
watershed' a., the ,taefl'it:t. and 

CS) Seller's riqhts to'such water are ':valid .. 
. ., " 

eh), :2 r' Seller has 'no- 'riqht:;" and .hal'l-~:' :apply tor, Or' 
otherwise obtain, ,any r1qh.t to 'the' u.e o!'n''it''''l(A't.t, atter 
it is cl'isdlarqe<t:troZl- ',the Tac:i1it:r. '" 

(h)(J-) Seller shall'qive Per'E"written: noti'e. ot any ~ 
't(a.tl:X: no later than n1'nety (90 ),c1ays" prior to· 'puttinq suc:h 
water, to· use or when:'an'appllcation is t1lec1~:w1th. the 
St.a'Ce Boarc1, reqarc1inq: suc:li-water, wh-:i..chever· com •• first 
C"Se:ll'@r fc

, Hoti's:.").' . Such"'n'ot'ic:. shall~ provic1e the basis 
\,1pcn, wh.ich a\,1ch water'qual!:!,i •• a's· new -'iI:J:r~ased upon 
the criteria c1escribed: in~ su.bparaqraphs', (A)' and, (B-) ~ve ... 
the SO\1rce of th., ru:l(' watU',S.-ll.r' a righ.ts to that 
water, and- th. amOW"1t o,t n@ .... yote... Within 30:; c!ays after 
the receipt by ~! of' Sell.:" Noti;c, PC .. t shall not:i..fy 
Seller in vritinq o!, any a(ic1itional spec1,t1c: information. 
requested' to c:ompleteScller', Notice_ Sellershall 
provide the ac1c11tional, information raq1.lested..within 
titteen (l~) days thereafter. 

(h)(4) Payments ~y·~E for 4e11ver1e. o!enerqy 
and' capacity !rom, the" Fac;;i1 ity,· attr1~\,1tableto; water 
in excess o! 'five tho\,1sanc1, (5,000) aere.feet per 
year, which vater voul~· otherwise q\1alify •• :; ~ 
WlStct, ahall be a. aqreec! ~y, the parties,;,but~ ,in any 
event, ahall not be lesa than·:- ( 1) tor" •• -delivered. 
capacity, at prices authorized !romtim. to'time by 

-9-
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th .• ~, and .which -are' c1.riv.d~'!rompc.!"t. ~ull 
. av01dl!d eostsas' approved '~y 'the ~ 1'rom time to, 
ti:e; and (11) for ,energy,.·· :a.t;:,prices' equal~to,; 'PG_'E's 
full short run avoided operatinq costs as approved ~y 
the ~ trom., time to-. tim .... ,.~ Seller shall.', goive Pc.z 
written notice of &r1y water f.or whien1t seeks 
paYll\lItnt under this subparagraph- no later: than" ninety 
C 90) ., days prior to puttinq such water to· use or when 
an a:?plieation is filed with.· the State Board.' 
reqardinq such.. wat.r, whichever eomes first. 

(h.) (!5) l'he parties hereto acknowledge. the 
possil:>ility that, third. parties may in th._~ future 
d.velop, add.i tional sourc ••. · 01'· water which will enter 
the ~it River up.tr.am·ot th."[a<:l1ity.Sutlject to 
the provisions of paraqraph(h)(6) b.lov,. any. 
deliv.ries 01' .n.rqy and capacity trom· th.·Facility 
attri.Outa.bl. to such additional water"wh.re such 
water is d.velopedoracqt:ired .1n whole or in part ~y 
any p.rson or .ntity other than S.ll.r ("Third Party 
Wat.r"),. sh.all be acc.ptecianci paid. tor.pursual'lt to 
tbJ.. Agreem.nt; provided, h.o""ver, Sell.r shall not 
~ paid. pursuant to this Aqr •• ment for such Third 
Party Water if it mad. payments or contributed value 
toward the dev.lopment 01' such Third Party Water wh.n 
not required .by law to do so. . Payments by PG'E tor 
deliveries of enerqy al'lc1 capacity 1'rom· ~~. Fa'ili~ 
attributable tOo Third· Party water that otherwise 
woule! not quality tor pa)'1lent pursuant to· this 
Aqreem.nt shall be •• aqre.4·~y the Partie., ~ut, in 
any event, shall not be le.8 than: (1) tor as
delivered capacity, at >prices> authorized trom·time to> 
time by the ~and which are .derived -trom, PG.E's 
full avoided· co~taas approved,· by the epue trom time 
to. tim.; and (ii)~ for energy, at prices equal to· 
pe.E's full short ,%'\U'\avoide<1, operatinq· coats'as 
approved ~y the CPOC from- time to- time. Sell.r's 
actveeacy and d..tense ot i.t. interests,.. and- exchanqe 
ot information reqard1nq wa~.r. matters,· sh.al·l· not 
constitute a. cont.ri.butionot value ot any kind tor 
purpose. 0·1' this aul:>paraqraph. .. 

l'o the extent S.ller ·acqu.ir.5 actual know-ledg. of 
Third.- Party Water, as <ietin.ct" in· this. paraqraph. (h.) ($), 
S.ller shall give pe.Z:written.not1ce th.reof.no- later 
than nin.ty (90) days prior to putting such wat.r tOo use, 
or, shOUld, Sell.r>not·acquir. such Jcnovledq"in .utticient 
tim. '. to q i ve· notice vi thin that. tim. frame , wi thin thirty 
(30) days after Selleracquir •• such·knowledqe. sueh 
notice to· PC*E .hall not. bea c:oncUtion of payment vith 
respect to. <1el1".ri •• of en.rgy and . capacity· wb.ie.h. qualify 
tor payment pursuant to- thia .AqrMlllent. 

-10-
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".' , .. , 
~. ,.,. .. ' .... .' '" 

, . ,,, ~ ,~. ~., 

.,', ~,,,, 

..... :-~., .... C'h)(6r·': ··~~·ret'a1ns,,;a.rl"'riqhts>to'·protect PG'E'. 
water -rights:' l:ly~ chall .. nq-inq- in') tne approt:lriate fOr\1m 
an: a'pp1ic'at'ion, or ,other' p'rcposal:: tOo'" transfer or 
other.tise qra.nt Seller riqhts.to any water, incl1Jc1inq new wat'cr.·'" ',", 'I"· I"~ "'., -~, I.;',., r ' 

, .... , 
" '"", . . ' ~ ,. \ ,.' " .. 

" "'" .. ' , .~.' ENERGY PRICE'- , " 
I,:.' \ ,,..., 

3 .l Amencr ARTICLE' 4 ,,-.: ENERGY PRICE'~" at paqe 7 of the 

.' Aqreement by c1eletinq- line.' I" throuqh l7 inc' their entirety and. 
.' ,., ,.::' > " :' ,,' ,.. "',,, "", j '.,' •• • , 

sUbst1tutinq the' tollowinq:~ ,.,-, 
,0. ", • ' ... 

'For the':remaininq: years'ot th.teD ot 
a;reem,:nt, enerqy payments shall·be a. 
follows. Ourinq years eleven (11) throuqh 
twenty-five (25) of the tea or Agre,:men't, 
Seller shall be paid for enarqy delivered 
to PG'E at price. equal to pe'E'S ~ 
,hort-runoyoide<1 op'ro~in; c03't3as 
approvec1 from time t~ time. Ourinq years 
twenty-six (26-)throuqh forty (40) of the 
t.D o( ogreement, Seller.hall be paid. for 
energy delivered to PG'E at priee. equal to 
ninety percent (90%, ofP<riE's full :ll'lort
run ayoid.d op,:ratinq e03ts. 

4 .. 1 Amen(fAR!I'ICLE>7,~TAltHEN'I',at paqe 12 0' t.~. 
Aqreement· t>y insertinq the followinq at '1,ine'14 : 

7 .. 1 seller's selection·,:ot CUrtai'lment 
Option A abov. shallremain,in,etfect W"lt.il 
completion of, the collett Addition. As 
uaec1 herein,- "completion", "means th. Collett 
Addition is capa~le ot receiving, storing 
and delivering vater.. ~ller shall qive 
vri tten notice' ot, completion- vi thin thirty 
(30) 4ays. of completing, the Collett 
Ad,;Ut1on. paraqrapha 7 .. 2 throuqh7'. S. IIhall 
apply upon,recelpt ot- auch notice by PG'E 
.n~ shall continue for tneremaining tArm
o( Agreement unl ••• terminated' by PG'E 
pur.uantto,aec:tion 7 .. S.'~10v. 

7.2 Adju,t,d tn.r;y Priee 

7.2.1 Each~'tIAt.r y.Ar,. PG'E may curtail Seller 
during otf-peak and. .uper off-peak hours (as defined 

-11-
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in ':a.ble B-4, Appendix a). Such C1Jrtailment shall ~ • 
. lim1 ted.·.to. tour; hundre~ .. -( 4_00:l~_ ho~rs: p.r. ;rater year, 

. and. turther, 1.i:i t.d.,~ ,to:-': -one--' h.und.r_ed.~('l'o.o.)· hours per 
calendar- monUl and,. six .co). ho_urs~ per" day • 

..... " .' "",'" 

7.2.2 Durine; -all'i periods ot·· c:~rtai;im.nt in 
accordance with paraqraph 7.2.1, P~E will pay Seller 
an ad.justed. enerqy price equal to- but not in excess 
ot PC.t's availa.ble alternativeenerqy.souree. Said 
ad.jus,:ed. enerqy prices shall not ~e su.bject to· the 
adders provided, tor in Article 7.3. 

'.2 .. 3 Whenever possible:.. PG*E shall-: qiy. Seller a 
minimum 24 hours prior notice ot any curtailment and. 
its probable d\.1rat1on, tlut in, no event'lh&:llPC;&E 
give prior notice later than. 3 :00 p.m. ot any day as 
to any . curtailment durinq.· the, aul:)sequent 24-hour 
period.. 

, .,'" 

'.J ~d.d.'z:: " "- " 
-... 

7.3,.1. ·'rhti prOVisions ot thiaparaqraph 7.3.l 
shall apply through o.eeJDl:)er ,6"':',1998.. ThrouqholJ.t 
eaeh ~t.t y.ar, the,toreeaated.'.nerqy prices l'::'s':ed 
in -Appendix B, Ta~l. B-1 for,·the o-t!-pea.k and sU):Ier 
ott-peak hours .hall be a~justed.·upward by 7.7% for ~ 
Period A and. 9.6t tor Period B,;· subj.ct, however,. to' ., 
the proviaions of paraqrapn ,7.4 and Appendix G. 

, ,. 

7.3.2 '%'he proviS'ions of this paragraph 7.:1.2 
$hlSll ISpply ~qinn1nq Cec.mber 7,.1998~.and; 
continuing throuqh the end of the tID 0: aqZ::t:ernen '!;.. 
rhrouqhout each YAt'ry.o~ the applica~l. energy 
price tor the ott-peak and super ott-peak hours 
pursuant to- Artiel. 4· ot thia Aqreement ',shall ~e 
ad.jus~ed upward ~y 3.8St tor Period. A and. 4.a~ tor 
P.riod.~B;sub;ec:t, however, to the provisions of 
paraqrapha 7.4, 7.'·" anc1Appenc1ix G • 

. ,_. . 

7.4 tnd of Xltg'AdjU,tlllcnt;s 

At the end o,t each yater ylo:;, pe:.;E shall deter:nine 
th. amount ot meqawatt-hours of ,energy delivered. to 
PC'E trom, the t!!c.i1ity. It S.ll'r c1&·livered 97,aOO 
or mort Deqavatt-ho~r. of cn.rqy to pe.E trom the 
Eas;ili~ durinq.such water yeo:z:,then no- price 
adjustm.nt. .hall be mad.. If S.ller delivered. 1.S5 
than 97 ,8001l.qawatt~hours ot·'energy to PC'E trom the 
ras:ili~ d\.1%'inq such-YAter y.o~, then the tollo ... inq 
shall apply: 

7.".1 payments' ude to s.ller pursuant to-
paragrapha :7'.:2: anc1·,?3' &bove ah.all'~ ac1juated 
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III ':I':I:- .... ~:·t ........ _ ..... ..1 ..... 

" . ~ ~""'.' L..... . . ~,,"< " . ',: 
1.4. 2 Arzy.adjustmen~.made:,·pursuant to· paragraph 
7.4.1 shall be ma~e by a credit or debit~ as the case 
may be, to Seller~s power purchase statement (the 
"s'tatement") \(i'thin sixty f60)·calend.ar d.ays atter 
the end of a wat!!r y."t. I't' followinq such an 
a~justment an amount remains due either party, then 
the o .... ing party shall pay the other. party the balance 
d\N wi thin .thirty (:30) days. from the date of the 
statement. Any amount· d.ue Seller or PC'E pursuant to 
this paragraph shall accrue. interest a~ 'the 'then
current three (:3) month commercial paper rate of Sank 
of America from· the end. of. such JO-d.ay.period.. . 

1.~ Cancellation: 
"I,,, .. '-

PCU: may, at its' loie oPtiQn~'c:anc:el'the provi.ions 
of 'this. Article 7 at any time, arter .. Oec.~r " 1996, 
by qivinq -..rritten.notice to·.Seller .. If PG"E elects 
to cancel these provisions,.. the provisions o·! 
APPENOIX C, CURTAILMENT' OPTION' A - HYDRO SPILL AND 
NEGATIVE AVOIOEO COST, Ihall there4fter apply •. 

4.2 AlDend tha Aqre.ment:, ·byac1c1inq "Appendix. G" and 

"Ad. just=ent Example.". which .. are·. attached . to· ··this .S.ettl.men to 

.Aqr.ement as Attachments ,A andB,. :respecti vely, :~anc1. u,e .. 

incorporated herein by this reference". tollow~nq,;.-~~~n~.x F. 

5. '. NO'tICES • ", I" ' .... ": .•. , 

Amand.-AZ1:.:!.cla 9; NO'rICz.i;. ;t, paqe:li ~~of "the Aqreement .. .I:Iy 
" . "".. , -" ~ - " 

deleting line59 throuqh'13 rri "t.h'~.ir :~ntir'e~~(~and re'Placinq 

','> ,." 

, ..I ...-<, '-"',_ . , .. ,,,' ... ' ..... 
>. - \, ,,'" ' 

, ,~. , - .' . .,.. , .. ' " ,,- . ~, 

P~c1fic .:C.~ ·'~nd:!l~ctrlc·:~C'Qm~.ni :,::~::, 
'.Attention:: ~ '.Vic.'President- Power: Can_ration 

245 Market' Street ; Room· l-16.· . 
San l"ranciscC) ~ c;A 94106.. ,. 

, In. add.i tion, a copy .ot all 'notices"pur3uant to 
paraqraph 2.3 of this Settlement" Aqreement shall ~ 
sent to the !olloYinq: 
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Pacific Gas and Electric Company 
Attention: Manaq_r" '-: 'liyd.rocenerli-ei'on 
245 Market Street, Room ~16 
S4n' F.ranc_isco",'. ~CA ~4~1'06~" . 

TO- S@ll'er: ' . ~" 
.• '"" ."c 

.... i. 

", .'.oM 

-, ..... " ....... 

Malaeh'a 'PeverPro'jeet, Inc. 
. : Kanaqinq:Partner'" " .. :' -.' " 

Malacha' My'aro timi teff Partnership 
P'. o. Box '66'40-" .. ". ',.,' .. ," " 
Boise Iaaho'··, 8:3707~ , 

, ',", .. " , ,~" " '. - , 

In ad.ai t'ion', PC;&:e shall exert' its' best, .{torts out shall oe 
under no obliqation ~der this Settlement Agr.ement or the 
Aqr •• men-e to send. a copy of all--noticesto 'Seller sent pursuan-e 
to this Settlemen-e Agreement to: 

.: .'." "' .. ,.' . ':' 

MalaCha Hyc!ro' timi ted.' " Partnership 
Attention: Project Manager 
,15397 Prospect Drive,'" ' 
Redcling, ,California 96001" 

6. -'I'!:RK OF ACR.EDaN'T" 

"=::AJDend.· AR'I'ICU: 1'2; 'TERK O!'~:AGREEMEN'I':,' at paqe':14,'ot the 

Aqreem.nt~y <1eletin<{':lines6 through'lo;'1n th.ir'>irit±i:ety and. 

ins.rtine; the 'following: '" 

This Aqr.ement shall be ~1nd.±nq upon 
execution .. anc1,rem&in .,in eftect thex:'ea,t't:er 
for forty (40) 'years ~from,' Oecember' '7 ~""1ge8 
subject to. the provision., of this AR.'l'ICt.:e:" 
12. 

If at any time a!t.r 'the ~erid ~'ot' ye.ar "" ,'" 
tventy-five (2~.l of the tea ot a~reemt!nt 
the lAcility tails to -d.liver ,.n.rqy to' 
PG.E for 'three (:3) consecutive "cal-endar 
months or more tor any reason other than 
insufticient atre.mtlows, then the't'r:m ot 
5gr.em~nt ahall, at PG.E's aol. option~ b • 
• xten~e~for·a per104 equal to the l.nqtn 
of sucn outaqe .. ' Seller shall give "written 
notice tc pe,t'ot the rea.on tor, start 
data, and anticipated: duration ot any 
Facility outage exceedinq three calendar 
months. suen notice shall 'be q1-...:en.to PG • .t 
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" "'·'1" • .... ~. /, '. :~. ~< , .. ::.: ',"" t.'~:~ :: .". I ,,: ':' .... ~. '" .:." " 

vithin t~enty (20) days after any outaq • 
• xceeds th.ree calendar months' :1n l'.n·~h~.:<'"':: "~,, 

".'1. , ..... _- ,,· ... 11 

. . ',,, ... ,'_'"0-' 

,'.., .~ . 
"', . 

7. LONe TERK CESSATION OF PROOOC'I'ION 
"', I ..... , 

• ,.' •• _ jill , '... _'''' '. __ ~ ....... 

In the event tha:: the facility, (i) tails tc prcc1uce any 
,,, ': 

''''. - ... .,.... \' ",...... '".. • • ..- "';< ' .. ~. • .. , • • .~ " ....... 

. enerqy tor any continuous· peri'od:'exc •• d.inq;, one year for any 
. _: .. : ' .:- :0 .. \...... ,I·',: . , , • .' •.. '""l 'T . '! ,~ ... 

reason other. than insufficient:, streamflows:, . and (1i) no, person 

or~, entity is %IIakinq· a i qooc1' tai th at·tort' to restor. en.rqy 
• T • •• '" ,,' •• ~ •• ,' .'I.~:, 

production.. at-the ,Fas;ility,..,:then~,.. aubj.ct,.,to;;,-pe.E's receipt at 
• -I • .... ., q -, ". , .. , 

the time· ot· ita ,exerei.e o,t:: either: ot th.. ,opt10na described 
. "",, , " '. ,'. . .:~', . ."..' '''', '. ,- ,. 

'below,: of the wri tt.n .con~.nt· ot, .. t1')J\miper, Ridq. Ranches,. Inc_ 

and Shareholders , or th.ir',> r.specti V." succ.ssors··: in': i:'riterest,. 

pursuant to.: that certain Int.qrat.d<t •••• '·Aqr •• m.nt~;::as amended. 

'and oth.rwis. 1II0c11ti.d, m.moranda~of~whichar. r.corc:r.<1 inter 

iliA January l4, 1985-, 'in' Book" 44'l·~ Paqe166 ,:ott1e1a'I-,R.cord.s, 

and October 27, 1987, in Book:~480.,·~Paq •. "595~ .. Lassen County 

Offic1al R.cords, and.:"' (11-,-::.ny:l.nd.rs ,h.vinq a":s.curity 

interest in 'the Tae11ity at::'that'tim., :PC'E: shal'J;·'>have"the 

tollowinq' riqhts, -, to"'~ .xercise<1~'1n th.:, al:ternatj;v.::-at its 

'sol.' cption: . 

8 .. 

, .d..... . ~" ."'" \ ~'" 
~ .\' _', .. , ,'1 

,,' Cal': A':riqht of,:t1rst' refusal' .·to, ...... cquire 
seller's in~er.s~ in the Faeility on such t.~s 
as, are mutuallY:'acc.ptaDl:.,:tC,F·PGfrZ and.:-"Sell.r; 
and 

(b) '!'h. riqht tQ r.ator. the t,,111:::£ to 
opera.bl.: cond.1:tion;-,and'· th.r •• fte:- -recover its 
exp.nses through an offset against paym.nts due 
und..r th.'.Aqr •• m.nt.: C"" 
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,'. "' "_...,,, " ,," ~', .. 0-: ", '>.. (, '; '~' ~.,.; .... i,': ... '; r"-, '"', ,:"",~. ~,'~' 

Aqr.ement, as ,tol,lows~" .. ~", ~',': '.',:,':: , .. :,.<:X·' 

8.1.1 Delete in their entirety lines 19 throuqn 24 

trom paqe 0-1 an~ line. 1 throuqh 15 from paqe 0-2. suc.titute 
",.,..' ! . ...... ,., .... ," 

the fo1lo ... inq: . 

ourinq,tlle;fix~d p'ris:.'p.rios!,. the as-del iy!!r~d 
'!lpoe1~ypric.s will·be "calculated. ·in- accorc1Ance W'lth 
EXhibit 0-1 and the forecasted. ahortaqe' costs in 
Amend.ed., 1'41)le 0:-2.,,' ,. ..':, '",' .. 

For the remain1nq~ years ot· the term, 0(.:, 
agtstm.nt, PC'E .hall pay Seller for A1: 
d.l inr,d CApacity at .. the, '!I-d.liyet.c:1~ ;",' " 
copaeity prices that werepai4 Seller in 

..-!)~ ... ~t year ot tht ;fixed pric« p.riod. •. 
~r.r:y A ",,~....d 

•• 1.2' ;el ••• if' ~'."Y Table 0-2",Foreca5ted. 
~~ -u .. ~ ... +-W"'c. 11 ~ 

Shortaqe Coat Sched.ul«,. at paq. o':'~,!e.u' 8W.5~"~w1;. ~~enc1ec1 

Table, 0-2,. Forecasted· Shortaqe Co.t· Schec1ule", which,:,is 

attached as Attach:ment, C- to·: this Settle.en.t Aqreement~. and. 

incorporated h.Arein by this.: reterencA. 

e -9. "HV.DWAl'l!'.R~BEN!l:r'l'S ... ;":. ", . 

'" ,." .. ,.. 
.J ,1., .. .0'1,""" 

" - 9.1 PC.E ancS,SA11Ar: agree. that, pu.rsuant to; :the~.:-

. :.'''Aqreement to roreqo H.ac1water ~:,n~~1:U", (HWB .~A9'r.em~nt) 

attachtd.h.ereto,aa Attachllent>D and·· incorporated:.; n .. rein by this 

reference, Seller vil1 forego all riqht:s to, the~,~.ad'Wa~er 

t>enetita paym.Anta troll PC'!-.s d.etined. in the HWB Agreement to 
• ''','' r , 

whieh~ii.r oth.rvis •. :~wo~ld: ~~ .nti tlecs pursuant to' seetion 11 

ot the F%RC requlationa under the Federal Power Act. 

9.2 It, notwithatancunq-the.partie.' aqr.ement, PCU: is 

required. by FERC or other qcvernmental authority ot compet.nt 

juriscUetion to max. 'h.ad.vaterr'ben.t1ts.paym.nta, to Seller 
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. -_ ..... "' .... ,.,. .. 
..... :': ':' .. ,..J _~ ... 

, .. -.... -c.,. 
~qreem.nt, then the amQ~nts tQ b. paid by PG.t to' S.ll.r under 

'f" (I ". 

.. - ,. - ", .. \ • , ..... ~ ", r" 
. ~ , •• :1, ~ .. ".:. r.o 

,J"",, ' .•. "',. ....... 

,-.... , .. , ... ' ..... ,"'. 

10. DISMISSAL WITH Pltt.JUOICE AND lttI.EASE OF CLAIMS. 
"" ." "', ,., .... ,'." ., ' ... " ..... '. ··>t .... fr,\i<' 

10.1 .. Seller and PG'E, in conjunction ~lth·"'th. execution 
" ". • ~.'" ...... J ' ,"," , Joo,." 

ot this Settlement Aqreement, Shalf"'execute and til. a jOint 

• :,,' ,J •• : .:' p.:" ..,. t','. ,'" :: '.:. 

"party· and "parties" shall" includ." 'all affiliate., heirs, 
, • \ .,' , ", • ~ • I • • ',. " ' ", ~ .' ~:. .~., :J'" . i: .'.,,""" 

trans!er.es, successors, assiqna, otticers, c1irectors, 

shareholders, agents, employ.es, representatives and attorneys 
- .,~ ," .. ,,, ,... .' ._", .. ', /"- ." 

0: Seiier anc1 PC'E. 
. ,.' - _,.1,' • ".:,. '._. _' .... 

10.:3 
.. ," " ~ . ''1 ," -' ... , ", I' ,.' .. ' r,""" t~ \,,., 

The waivers anc1 release. set!orth her".in "1nclt.:c1e 
, ' •• '_ ~; ~ ", ........... , ",. ,,~>: ... ..,.!l4..~. ,_ 

all claims alleqec1 in; ·or· which "coUleS have ti •• "n"alleied'·-in, the 
,n' '" "'" "~'., ""'~ ,.,' <., "1 " _. \., "(' .,. 

Complaint; whether or not known by' e1 ther party at the t"ime 
.... , ,., " 

this Settlement Agreement is execUtec1, and sha'li reiease' beth 

. parti~s fro 'Ill any anc1" all lia.b11i~ty.· 

10.4 The p.art'i.~i~t~~d and "&qr •• that tlie'";a'i~~;i and. 

r.iea ••• contained. h..rein sh.li'~ effective ·fi.~"~t~l·i:"~:nd. 
"t.· • . I """"'_f'Y ." ........ , , ... " ''' . 

. tin41 release of anc1" from· afl "matters 'set forth "'in 'paiilqraph 

1. 0.3 al:>ove, and.. in turtherance of this int.ntf6~";"~~d!r party 
'. "',l' 

hereby acknovl.dq ••. and agr .... that it' is t"amiliar'wi th and. has 
._./ • .. •• ,., .. ,.,-;." .. , ". "h , .... '-.':' ...... :~.~',.'~:.;~, .. =~j."~ 

~.n advised. by legal couns".iof ita Choice concerninq the 
....... I,' "." 

...... 
-17-



, l.~al effect c~ califcrnia Civil Code Section lS42, which 
. ' .. :.:_< ': ... ""'::." "~:. ~.,. ~'.:.~ .. ..:;-::"::;: ~.:_.,,,., '-:;"'~:: :: ;:: .. ,\ .... ;~~ .. ',", .. oW ~~'::.'~ ... ,~.'',.;.'. ~ .. ;:)~~: .... 

proviaes as follows: 
... " "' __ ,,", .. ,:' ~. '." ::'" :'. _.J ','- :~-=,' .. ",,'::":::~' ""l~'· .. :~ ., ,:~, •. ~ ... :· . ...,.;:.,.':.';.;·~"".'I"::'-::'/), 

- A;:' GENI:RAL: ,~,",OOES NO'tEX'I'Dro' 'l'O:··CU1MS:-: 
W'HICH THE CREOI'!'OP. COtS, NO'!' KNOW OR. St1SPECT 'I'O 
EXI S1' IN HI S FAVOR ,,!,' ,THE': ''I'IME or EXEctr.rI'NC;:'!'HE 
RELEASE, WHICH U' KNOWN B'i' HIlt MOST HAVE 
M1aERIAtLY AFFEC'l'tD HIS SttI'LEMEN'!' WITH. 'I'HE 
OEB'!'OR. 

Each. party lainq aware ot and bavinq ~en, aelvised., by legal 
. ". " 'I . 

,', 

eounsel as to the significance and l.;al effeet of such coae 
• .::'" -. - "'\""~i""" ,~- ,.:. 

section, bereby expressly waives ana,relinquishes any and. all 
_'~'-• .,.:. _.:~" ..... ' .~': ":.,,, •.. ,\',""~,'.': ."::: .... , ... , ......... '.,.-:.,y .... '~, ., ,: .• ~' .-,~:"c.:::,::'.:: 

r1qhts and benetits aueh party may have thereunder or un4er any 
• "'. _ .". • ", ,." h '" _<, '. ",'" ... • r ".' • .~ • '.: ,-," 

other statute or common law p=incipal of similar e!!ect with 
.,' ',' ,..." ... ,., '.' "" . - .. ,' ".~ ':. ' ' .... ' .' -. -

paraqraph lOw 
"'-, \ "'\ 

10.S Each party hereby further acknowledqes that it is 
... ; .: .. ,;-', .• , , ",~' .:./ ." ... ':,T ,-;..:. "-... 

aware that it may hereafter discover facts in addit10a to or 
." , :~ .. , ,. " '.~', ".' ',:'" "',"" ~');'~.':, ~-:.: '" .,,.,~. ) ,-":.' ' ... ~,'., 

different from those whicb it knows or believe. to, be true with 
"', ...... ;::, ... :, .... ~~-.:, " ~ " 'I._.~:.o'·,"'~":. ,:._, 

resP4ct to the subject matter ,Of this paraqraph, but both 
.' ..... ~. '0, " ',' .,l .. " ~:,'. " '",' .. '1.",.1'0-' "~: ,.., ~.,:'" "!'''::'4 •. ,;,;!;~J,:.,. 

parties agree that it is their mutual intention tully, finally 
•. • ~,' , ,., - , .' ~ ':~ :':, ·"1 .... J '" ,"',' ',,: i' I;' 1'.:, '.' : .... 2" 

and forever to .ettle and ,release ,all of the matters w.,~iC:h are 
,. '" .< •• ' ........ 

the :I\U:lJect ot ~e .... aiv.rs anc:1 releasesprovi,ded. !.o.r herein 
, . ' ....... , .' , ' ~, ~ ,~: " 

,notOJi thatand.1nq the discoverr hereatt_::. ,ot any add1 tional or 
_. ",' '.. no, .r ' •• ': :1 ' ,.' ~\ I '" ", 

,., " ,''''-'' ' .• , """,,' •• , ~ • '~, :"" I~, ..... "'::, ..... :~ "., ::.': ~. 

10.6 
1 ~p~..." .. 

Eac:h pa:-ty:tle~ .. tlY,c~ov:.nant.s anc1aqr.e. that it 'Jill 
, '. ' ~ , " ,. ,_:~,: .• ~ ... ,.~ :-: .;', _;,1 ,:7 \< ;;.,'> ~ ;.~ ~ 

not, 41rec:tly or indirectly, commenc:e, institute, ,pro.ecute, or 
".''':,- :. -: .. ,," ' .... -:: . .~ ~',:-.p ',:-' : ... I.,:"·"";';"·~'· ... ~, .' ,: .. :.,-" ~.~~ ,_,:: .. ,.; ,< .. • :--;:/.:;, ,:-;~\.'''':.''''~:\ 

maintain in any manner whatsoever, any lawsuit,. r .. qulatory 
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hearing. ," action,. ,or other ,proceeding ',in .. :1&...,.;. "eq'Uity ~or,~. 
• ••• _ ~ ",. • .. ,., , ,L 

~ir.ctly or .indirec:tly,. ,.to the .. waivers ,anc1·,rel'8ases.,,'contained. 
• "" f ,', _. • ~ •• • '.' " ,.~,.' • ,. 

herein, or ,~whicnseeks .to .rllscind.,. te:n1inatein.va1id.a·te- or set 
• • .. ." • ,"'. • L ,.' ~ • ' , .... • • ~ 

asid.e this paraqrapn 10, in wnole or in part, .t.o·r.:4ny.~i,rea5en 

whatsoever; provided.,.. however,. that, an-,action may: be brought by 
. ~- . ,,',' .' . . 

.,ith,er<party to .n.t'orc:.~is:- paraqr,aph...:10 .. ~, ':', ":,,;::;,:-~<> ' 

" .. ' .10.7, The releas.e ot., clAims. ,con.tained. in, this--,Sett·lement .... -- .. ,". . , .. 

Aqreement. is. a part ot'. a. c:ompremise settlement and.~sha,l,l never 
" '.. ."',.... "",' ".' .. . . 

at any, time,. fer any .purpose,. t>e considered ,an. . admissio,n ot 
"' -, ,." .., . , 

,.liabi~i:t:y" o~:' respon.siklility ,kly e,1 the~: par:ty .... : ._',;:: _" ., 

, 10.8 ,The, mutual release ot claima c:ontail'led. ... in' this .. ". .... ,-' 

Settlement AgreeMent is the result of good,faith.negotiations 

l:>et'W'een the parties.. SuC:hre.le.~e.,.1s.: not:- :the:,: produc:t o,t 

collusion,., .t'raud or any. tortiouaconduct aime~,.:::to"in;u.r. t!le 

interests. of any person, or ~ enti ty. ." 
• ,...,~ j ~ , , .,. ."~..... .., 

11. RECt.7l.ATOR~ REVIEW j .... ' • 

,11 .. 1 This Settleme,nt.' .\~eell1en:t.: sh.al1:be,; sU:bmitted. to, the 

~ for its approval pur3uant "to ,Article 1J ... 5.,. .. Stipul&tions 
•• L • _." ,"' " , ., • "' ,. , " ....! 

and. Settle:uent:l,. .of the ~'.. Rules of ~Practiee,'.and. Procedu::e • .. ' ., . ~.. . . , . , '. -. '. 

, ,.11 .. 2 .. Thia Settlement Aqre.mentia ~conditione<1 .. upon and. 
,_ 'F • • • .' , .. " • <." , . ... h ,," ~' - ," t'" '" 

, 
shall not kle effective ,until, (a) .. the .. ~.issu.es.a, ,decision 

..... • "._ '". if -,. • ," c. ~ ........ .. ........~ .,,"""-' " 

that in terms aatisfactory to, ~z .... ~~;~~.~ ~:~e Z:.8;sonableness 

ot'. the "settlement Aqreementanc1,the Aqreuen.t,""s uended, and 
~. .. . ... .. -' -- '" y- . ~ • ~" .,' ,..,.. .. .. ~.. '... ." .. ' ..... 

unconc1itionally,a.uthorizes !ull.recovery 1:1 "PG.!:':s. rate., of all 
., "... - ... .' ~ ',' • ....1 • • •• ~ •• " -.. ~ .' •• ', -.. • 

payments made under the Settlement Aqr.ement and Aqreement as 
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C~9G-02-00' J A.91-0L-007 
'+"'. ,. " 

'1 

so amen4ed at the time the payments are made; and Cb) aueh. ~ 

d.eeisi~n"~eom.s':!in4l ,lJricond.iti:orlal' anc,,-:\~nappe4i&j;i.'"": 

Cincludinqexhaustion ~'ofill 'jl(1miriistratl ve ' .. and. ':j\laic'f~l 

appeals. ,or remedies and ~tim. p'eriods ~'th.r'.o!):;' '"PG'E'::saall 
"~',' j 

inform· 'Sel'ler of the date :..,hen 'this eond:it1on ~ .. s b •• n'" 
", r"'" 

'll~3:'PC"Eanc1' Se11er "shall:' us. thei"i"besti ".iiort.1i to

support the reasonabl~eri"s' o!'this:'·Settlemerii"Aqr •• m.rit', and 

the 'Aqreement 8aamerided,"betor.: anyqov.rnm~nt: 'authority ot 

competent jurisdictioniu,'a:, 'proc'eedinq :fnvoJ:v1nq:' ':::r.Vj:~W' of 

the 'Settlement Aqreem.nt' or 'the Aqr •• ment tor' 'purposes: :ot 

allowance or d.isallowanee in rat.s~ eharqecf by PG'E'~"::" raeh party 

ahall' :bear its own 'costs'· anct'.xPens."Assoc1at.d." v1t.'l ••• kinq 

" ,. such' approval.'::' 
", ,
,~ . '.",r,;;:" "I";': 

Except'·asexpr.ialy IlCd.1tied' bY this~ S.ttl.ment·~Aqreement,. 
the provis.i:ons 0' the Aqr •• merit~shall r.lI1ain~Un~hanq.(1-> 

, :Th"£s' Settlement .;'Aqr.ement ~eonsti tutes "the entire aqr.emen t 

'of the :part±es with ~r.spect ,'to 'the sur;j.et~matt.r :h.reO'-f and 

supersedes any· and ':allpriorn'eqotiati'ons, . eo'rrespc;nd.ence , 

und.rst'anc1inqs· and aqr •• m.nts bet";e.n ;th.' part1.s ':respectinq 

'. 14'~: 'MODIFlcATIOK' ,~. !, " .... , , ..... ~. " . '" , .. ~,..-' . ..' 
, I J .", ,- .., ~i,"" .... 

..... ..' .', ... I ._ ... 

This Settlement" Aqr.ement'·m~y' ~' tUrth.r~&mend"cf or· 
modifieci 'only '):)y a'·· wri-tt'.n ··1'riatr.ment ~os1qri.d :'l:iy "the'·pa-rti.s 

.,,10.. rl.. :~ ,:' :;" . f ' . ~' ..... ,.,." 

-20-
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here.to •. 
To • _.,.' 

15. CAP'I'IONS 

Captions are incluc1ec1 herein ,t,?rr .••• ~,.,.o;':;r.'.r.nc. only. 

!'he: c~.PtiollS: .are:. not: i~1::.n,cied., to.att,ec:t~ tJ?e;<.meaninq of the 

c:onten~.: or. scope, ot~is .. S.ttl~,m.nt""A9re.m~n~~_.":: . .::.,,::-;,,.~;.;,:, 

.... 16:- . CHOICE OF LAWS .. ", ,.".~ 1" ". T"" 

" . , ...... ,-,."" ."-

This Settlement Aqreement shall De construed and 

interpr.ted.. in. accorc1ance .. ,vi tn. the,·, lavs,,·ot ··.the·, Sta t. ot 
.' • '." -,' .... .."' , .... , ",-. • - ' , ,., ~.. • .< •• ~ ..... 

Calirornia, excludinq- anY,·,choiee ot laW'. rules that may. .,d.irect 
• c ". YO' "'. '~'..." ... ,~" _, '''' .. ".......,' ~; 

the, application ot. the la\i.~ ot .. another. jurisdiction. '. ",.~ 
• • • ." - -+ , !. , ", " , ,,~" ,,", .~ _1 .. ' "'.' .• 

17.. NON-WAIVER 

No t.rm or provision hereot shall be d.e.med waiv.d. and. no 

~r.ach.. excuse4~ unle~a such vaiver or consent ·~is,:in .. w::itinq and. 
. .. .... _. . . " .... , . "'" .. ~ . .. ........ -... ~ .... 

~ ••. P,' ., .• ' ........ ,'."'"",.. .... /," "', • ..-~ .. _ .. P'9" ... 

signed. ~y the party' claimed to· have.,so·:wafved.',-or -eonS4lnt'ec! .. 
~ ... ,. .• '. ~,., ... --~ .... ,;;, ,.,."",~~> .•••• -

18. IN'I'ERPRE'rATION 
~" .' .~,... ..... " ... - oJ'" .. : .. ".' ... ". " 

This S.ttlelllent Aqree:ment ia t.h.rr.;u-l·t-ot·-n.qo-er4ti·on. 

,Moreover,· each" party, ha. r.vi .... e<1·this ,.settlement Aqr,~~~en'C, 
- ,.. .. ". ~ .. '. , ~ " ... ~ •• , .... " ", :.,. n ••• ,,, .... ~ .• ,." ......... _. __ , ...... , _ .... ,_,_~ ........ _'''_'"', 

and.· 'has had full. and. .. adequate. ,oppOrtuni ty, ·to- .. o~tai'l1 .leq41 
• • • .",~...... ...... • ,yo ....... ~ .... ~ , 

ad.vice reqardinq. this Sett1ellent Aqr.ement'· t::om "the , .. legal 
. ,", ''" ,..,.., .... , .. _ .. - .. 

I "~.' '("'"'" 

resol ve4 aqainst the c1raftinq party shall not ,. tl •. e:mpI·oye.d 
, ..... " "oa ,~ .. fill ,,_., ..... 

aqainat either party in the interpr.tation of this Settlement 

Aqr •• ment. 
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A?PE~m!X 

19. TIME 

otherwise specifically stated~ 

.. 20::' COmrn:RP~S ", ~. ~~ .. ;, .: .. " ','" .: ;,: " . '~,.> : ':), ,:.~: :::::, 

.. .. This' Settlement: Aqre.ment-:may ~~' execute<if: i!t':: tvo' i or more 
. 

counterparts,:'; each. ot' wh'ieh' shall' b.:i!e.mid':, ai'( or-lqin4d:: a.nd all 

ot which shall constitute one and.~'th.- sam.':'instruluent. 
'''' "4' A', '." ,'" '",< 

:m-='Wrnrzss' WHEREO'--/ the'partlea:' he'ret'C'" hav.> causea·: this 

settiement Aqr.ement to ~ .• x.eUt.d.:~by their d.uly:,,·aUthorizec1 

representatives,,, and. "1 t ~ is: etteeti v.:: as:' of: the" las't'> date set 

torth below: 
- .'. ~ ,:. ..... • ' ~ " I ~" .. ',' 

., ..,.. ~ '". I _I • _', ~' • ."": ,~ .. " ". .... ,.,",., .. 

.. '. ':lO.LAOO':HYDRO":·· -.:', : .. :' ~,>"' .. ::.' .:::;.~ ": PAcIrIC~'GAS:·ANO:~Et.ECTRIC 

LIHI'I'ED PAR'I'NERSHlP .' COMPANY .. >BY''''I'I'S~GENERAL-PARl'NER'; ~ ... :~:"-:.,, .. ,::., ,;.~ ,i •.• ~.:,;;: ':':::.:; ·~c\ ;;;:~>;:--:::.;.: 

J"o;!~L 1.~-'7i-?~ ~~ ~EC."j .:ra.\C .. 

. . :'liYi~"{l '~~:"::'~'-'C:'B:~·::2:;;;;'¥>~ 
~~:'£::~OI3eM -M ':"u:c!"'f;;';;;>''';''':'NW: ;':;'ROB!R'I' J:;'t':KAYwOOC 

:.rmz2<r??ES;':De'lJ:~:··~" :',",:"";;', :':.:~~'.,,~,. TIm?:'· -v£e.~·I"Pres.£d·erit 

'.~§~'~~ i t/.i,~)r ifl90,,'" ':::: -;:J 

.' \.:, .: ;. • 1 :,,; ~/" .. :' 

KBwa", .,' . 
"lO.I;A:<:H'A2 ~ on . 

, OAt!: ~ ... ~, .;.: :::' " ~;.~ .~ 

SIGNED: . 
. ,:~-:: .,..r" . ..,;l,.. ~~,;,.-_-.-.. -------
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AT'l'ACHMtN'I' A 

APPENOIX G 

This Appendix sets forth the method ~y whieh payments will 
~e &djusted r if necessary, at the. end ot each water year, 
pursuan1: 1:0 Article 7, paragraph.' 7.4, ot the Agreement. Said. 
adjus'tl'r1ents shall ~e det.n1in.d 1.:sin; the folloW'inq tot'lnula: 

P - (ADO - AEP) eX) 

wher': 

p -

ADO-

UP -

Payment d1.:e PG_E. If P ia negative, then 
payment is due Seller. 

Total adder payments made ~y PG_E to Seller 
during the applieable yater y,ar p1.:rsuant to 
Article 7.3.2 of the Agr.ement. 

A sum of money equal t~ the difterence ~etween 
the followinq tiqur" tor the applicabl. ~ater 
~: (1) the total dollar amount ot enerqy 
payments Seller ~ould have r.ceived~ exclud.ing 
the adders applicable under this Agreement, for 
the en.rqy Seller actually delivered t~ PG_E 
during eurtailment periods it PC-! had not 
curtailed Seller's project pursuant to, Article 
7.2 ot the Agreement and. (2) the total d.ollar 
amount ot the ad.justed en.rqy price payments 
pursuant to Article 7.2 ot the Agreement which 
Seller actually r.ceived. tor enerqy d.elivered ~o 
PG'E d.uring curtailment periodS. 

X - A tactor detined ~y the following formula, with 
the stipulation that X cannot have a negative 
value nor exceed a value ot 1.0: 

x - (Y C)/lO 

wh.ere: 

Y - 97.8 qiqawatt-houra ot en.rqy 

G - Total enerqy generation, in qiqawatt-hours, ~y 
the Focility during the appliea~le vater v.ar • 
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E.."" OF'W AIERYEAR "ADrus~"""I; 
EXA.,\.1PL.ES 

·r 

EXA~tE '-"9, 1 ('"\Vet ve+t") 

Assumptions: ·.,r .... ". 

" 

-""""" ',\ 

. , , 

.... / .... \ ' 

, ,'". , .... - -. "'-".-.,~ 

., ., ">, !,,~, . 

,J' 

, '. .. ~ 

.' , 

.,"'f I 

't';~.', ":. 

-,,A,'" ' 
." •• ,' ... _,'" t 

/1"','." • 
.~.: ~ .,:::, J',., 

Toul eneriY ,ener:1te'd~' d~'ririi' 'watei'~'>,eli ~':'13o;ooo'~ih: ~::' 
Alternate price :I S.O 12lkwh " . . ... '. . .... .. .. 
Applicable S04 fixed energy pnce' 2:S;082/kwh' " ,. .' ... >:: ::: :', .... 

EnerlY delivered during curtailment periods = 10.000 mwh 
EneriY subject to adder payments :II 6.0 •. 000, mwh ~. :.. ':.:: ' ',': 
Tow off-peak adder payments (ADD) 'during'Wilter-''ye'3('='''S42'5:000 

Adjustment calculation: 

... ,~ .... I,.,·' 
,._, .j " 

, ........... ' .. , 
'. .,: I, ' 

P - (' "'D,"- II. eft)(X)' -- I"\,J,.iI -~ ,... <~I_,'.--. , •... '" 
... ' f' ". 

, .1", ~:. './> I "./ , ' .... 

where: 
", "'. I, ' I, 

,.:, /0, .~ ~ .,' ~ - .... ~., .~, ':: ':. / ' ,,~, '.,w'· '~'" =1 :'" , .. ,~: ~. :::: I:~ ' ..... 

c , ••••• .. -.: ~:""' ;,~ I:: ' .. :.: ':.~ .c. \'~. ''',: .. :: ,.: .,;'-::,:-'/ ,; '~"::' \~,:~~' --:.~:..,=. 

". I •• .. " ',' ,. ". til."', ",' • ,'"'.' ..... ,,,( I" ;/'\" .""/,.~ ... 

=- Payment due P(j&:E.~ Ifthe'end"o('year. adjus·tme~n.c.,.as:·: ,.: 
detetmine(J~ using' the ''formula' . ab()ve~ is;' ':n'e'gati\/e: p'aym~'nt is 
d~ ~~~ .!. 

, .. • , 'r '... ,~..... .. : ..... t~,..,. • " 
• ...... '"- ~.. .." • ~. .). • ...... I 

ADD = Total adder paymenu made by PG&.E co SeHer durini each 
water year. pursuant to Article 7.3.2 of the Agreement. ' . 

. \" , ... 

AU :II A sum of money ,equal tl),the,.diffcrencebetween '-rr.f th~":sum 
of energy paymentS -Seiler would' have receivediif. P(j&'E~did not 
invoke its right~to curtail Seller's.,project .p.ursuan('tO: ~c,le 7.2 
of the Aiteement and '(2) the sum' 0(, eneriY" payme'nts 'SeUer 
received at adjusted·' eneriypnces pursua.nt'to- Article' 7~2 -of 
the Agreement. _ .' " _ '.,' ," _ 

. , 

x • A (actor defined by the !ollowinl formula. with the exception 
that X cannot bave a nelative value or exceed a value of 1.0: 
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... " ..... 

.X= (Y - 0)/10 .. ' 
where: 

Y s 97.8 iiiawatt~holJrs.o£.energy_.,., ," 
.! '\ .'" .... , .... , ,I~ t.N ." v~ "" .. ,"."'" ...... 

G = Total energy gen~~ti~n~:by the Facility. in gigawatt-hours. 
during each water year. 

Y :I: 97.& 
G = 130.0, _ " ,"" , ,:' . /',/ ;,:, 
X = (Y • 0)110 = (97.8. - 130.0)/10 = -3':22"'cTherc{ore';"Or'~'-"-'" 
ADD = 5426.000 . "'~' ' "', 
AEP' :II (10.000 mwh)(.082·.012)(1.000) a $700.000 

"L, _ •• ",J , 

P = (ADD - AEP)(X) = {426.000.700.000)(0). =0." 
. ...... .'" 

Therefore. no payment is. due either pany. . .- ,,","", " 
I •• \I ,".w, -.,'., .• 

EXAMPLE !'To. 2 CMo;St yea,."L 
: :" '": <:'::-';,':,;: 

" ... ,~-. 

i~' .~: ~I '~l- \ .. >: \ .I..:: ~ (I r 

~ '''' .... _ .......... 4 ~, 

, ~" .,'. ~'~.... ., ., .•. \ I 
, .' _. '. "«,~ \ " ., I 

Assumptions: 

Total energy generated during water yen a,90.0.9qm-~It,.:,,' ~" c: 
Alternate price • S.012/1cwh 
Applicable 504 fixed energy price = S.082/lcwh ~," "', 
Energy delivered during curtailment periods :: S.'Ooo mwh 
Energy sU,bject to adder payments,~:I: 50.000mwh.:: ,,':: 
Total 'o,Cf .. peak adder paymen'ts, (ADO)" dUrinl water yei1t, .. ~ S355.000 

' . ~ , . . .', . 

Adj ustment calculation: 
• •. ~ c', ",. .... 

.~" . 
-'l; .... ' .... _." •. '.' 

~ .. ",. ',. k~ .. __ .. <'~ y 

~. _ ... L. 

Y z'97.8' ' 
G~90.0 .. ' _ ... _~.",' .. ,," ,'" ,.,~,~, ,!",r:,'- ',:':" ~,~',::., ~,. 

"'X';'; CY.-':O)110·,=-.v(97.f'·':90:0)/10',:ii':0)8,·,::.,: " C:.~':"~': ., 
, 'ADD'·:.'.S355.000: '" .':' ::,~: .. ~ ",", " .,,: "" .~." :'.'~." 
. AEP ~ .. (5.000 mwb)(~082·'.Ot'2)(1.000)~ ."$3'50.006: ::, 

, . P :." (~D • AEP)(X) a (355.000·350.000)(O~78)~ ;':$3:.900 :.::" 
, .,' ....1,. .. .";- ~ "'- ,," . .' , 

Therefore. Seller owes PGciE $3.900 
",,' . '" " ... ,., . 

. ' .. .... ,,~' ." ..,." . 
" ...... , .. . , " 
, • J • ~ ... .:1, 

Pale 2 

. ", 

...... '~ , 
" ... ' " ... , 

"., .... ' .. 
..... AI , 
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EXAMPLE No, J ("PIT year"~ 

Assumptions: 

Total energy generated during water yeU =- 80.000 mwh 
Alternate price = S.012/kwh 
504 fixed enerlY price • S.OS2/kwh 
Energy delivered during curtailment periods :I 5,.000 :nwh 
Energy subject to adder payments :I 40.000 mwh 
Total oCf-peak adder payments (ADD) durini Water yeu = S284.000 

Adjustment calculation: 

Y.97.8 
G • SO.O 
X ~ (Y - 0)/10 = (97.8 - 80.0)/10 = 1.78: (Therefore = 1.0) 
ADD :: $284.000 
AEP s (5.000 mwh)(.082-.012)(l.OOO) • S350.000 
P = (ADD .. AEP)(X) :I' (284.000-350.000)(1.0) :II: $66.000 

Therefore. PO&E owes Seller $66,000 

Pale 3 
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-: -.. ., ~ - - - -

Tur ot 
%Dc:'IY 
D.l!v-
.~~., 0'1':-, .... 
It9!' 13.61 
J 999 13.61 
200: 13.6; 

---

'or.~&.ttd tD.r,y 'rIc. Schtdwl. 

'~r.w.:: to Ordtr1D& 'ere,r.ph 3ei) 
of D.~1.1ou ~o. "-l2-104 

To~.c •• ~.d ~~.~'l ~~fe.'·1 '/k~ 
'.~!Od A PU10<1 

,.~'::.~-P .... at ~-P .. ~ O'e-'Ul( 'U:11l 
I 
,..~ 

J:.98 1%.~4 13.79 13.'8 l2.98 12.54 
12.98 12.,. 

13.79 
13.79 

ro:'.~&.ttd Shorta,. Co.: Schedwle 

'W:'WI:: to OrdtdD, 'ar'rrl,h 3(cO 
of ~t;1.toc N~. '~-12-10' 

13 ... ' 
13." 

T .. ~ - 'or.ca.~.d .hortAl' 
Cott, 'I\V7!' 

1'" 
1999 
2000 

III 
U. 
111 

A'l"I'ACHMEN'l' C 

Vt!'~:.~ 
Acr:I.l': 

at i-,uc AY.~ll· 

13.15 13.14 
13.15 13.1-
13 .. 15 13.1'" 
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MALACHAHYORO UMITED PARTNER$I-jIP' 

N-lj. 

PACIFlCc:.;asANO ELECTRICCOMPNN 

A'l"1'ACIiMEN'l' I) 

This agreement Is by and between PacJfIc Gas and-Electric Company rPG&Ei. a 
California oorporatlon. and Malacha Hydro- Umlted Panntrsnlp n.,1alacha-). a limited 
partnership formed under the laws of the Stat. of Maryland •. 

Whareas. PG&E owns and operates Federal Energy Reoulatory Commission (FERC) 
Project Nos. 233 and 2'06 which ar. downstream of Malaeha's FERC Project No, 8296 
on the Pit River: and 

Wh.reas. Malacha sells the !'Ower from FERC Project No. 8296 to PG&E under an 
Interim Standard Offer No.4 I,.ong.T.rm Energy and capacity Power Purchase 
AQrltm.nt (PPA) signed by PG&E on DtCtmber 4. 1984. and, 

Whareas. In acccrdanee with Section 1'.1 4(a)(1) of the FERC Regulations, PG&E and 
Malacl'la have negotiated a s.nsement for h •• dwater benafit payments.' 

Now. therlfore. thl partJlI Igr .. u follows: 

1. As an Inteoral part of ttl. attached· amendment to the PPA. Malacha agrees to waive 
any and· all headwater benefit payments by PG&E Involving FERC Projeet Nos. 
233. 21 06, and 8296- u regulatecl· by Part , 1 of the FERC Regulations, 18 Cod. 
of Fed.ral R.gulations. 

2. In the eVlnt that. by reason of any requirement of the FEFIC or other 
governmental authority havIng Jurfsdlc:tJon so· to do, PG&E Is reQuired· to pay 
headwater benefits to Malacha by r.ason of such faciliti.s, ttle amounts to be paid 
by PG&E to MalKha under the Stnltment Agr .. m.nt betw .. n Malachi Hydrl) 
Umltocl Pannlrship and PG&E dated shall be reduced by the 
amount of any such headwater benetlt paym.nt made to Malaena. 

3. No rtplacement.lmprov.m.nt or enlargement of PG&E FEFIC Project Nos. 233 
and· 2'1 06 or Malacha's FERC Project No. 8296 shall result In any Increase in 
PG&E', payments hereunder. provided. however. In the event Maracha's FERC 
Project No. 8296- Is amended· atter June 7. '990 so" as to· Increase water storage 
capability. Malaena ~s not waive the right to claim payments for the 
Incremental headwater benefit assocIattd· wIth the Increase In water storage 
capability. 

4. Malacha agrees to file this settlement with 1'" FEFIC for its approval according to 
the provisions of Sldlen , 1.14(a)(1 ). 

(END OF APPENDIX) 


