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Tnas dec;s;on approves a. proposed settlement between

Malacha Hydro Limited Partnership (Malacha) .and. Pac;tlc .Gas. and _ih"n:

Electric. Company (PG&E) which would amend their Standard Offer
No. 4 Power Purchase Agreement for Long-Texm Energyuandugapac;ty
(the PPA). The decision alsc finds that the priciné provisions
pursuant-to which PG&E will make payments €O Malacha. under.the
amended PPA are reasonable, and.therefore the. payments are .
recoverable from ratepayers (assuming. the PPA is. prudently '
administered by PG&E), without fuxrther. reasonableness rev;ew by |
this Commission. As provided in the settlement, the compla;nt 1n
Case (C.) 90-02-001 is-also dismissed with prejudxce-;_
2. Background of the Dispute S e I

' Malacha-is licensed bywthehsederalhEnergy'gegn;atory
Commission (FERC) as a Qualifying Small Power Prodnot;on.Fooility‘.
(QF) within the definition. of the Public Utility Regulato ryv '
Policies Act of 1978. See 16 U.S.C. § 796.e% seq, It owns a .

hydroelectric: facility on the Pit River near Nub:.eberr Callzornla.y;_y
This facility became operatzonal_lnxbeoenber 1988, andea;aohagnowTv

sells its power generation to PG&E, anzinvestor-oynedruti;gtybﬂ
pursuant to the PPA. : ; o

The PPA was executed by PG&E and Malacha s predecessor,_
Juniper-Ridge Hydro, as.of December 4,.1984, and subsequently
assigned to Malacha. It provides for. payment of emergy.and.. ,
capacity prices in accordance with options. elected.by Malacha rrom
the Interim.Standard Offer No..4 (SO.4) then xn.ertect e

Under the terms of.the PPA.Malacha is. pald tor energy

accordlng to a forecasted energy price schedule durlng the anteal_,f”

10-year “fixed price period,” and at.prices, equal. to the fall
short-run avoided operating costs (i.e., COsSts approved by th;s
Commission that would become the basis ror PG&E s publ;shed energy”
prices) for the remainder of the 30=-year contract term.
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As~delivered capacity payments are made in accerdance with SO 4
As-Delivered Capacity Payment Option’2, which provides for payments
computed as specified in an appendix to the agreement. Malacha
elected Curtailment Option A, which specifies that PG&E will pay: ' ..
lower hydro’ savzngs prices in- lieuof otherwise applzcable contract
prices during periods of hydro- spill conditions. R EA :

The PPA does not describe the*configuration of” Malacna s
generation rac;lxty. Appendix” A’ of the PPA simply ‘defines the term

#Facility” as, “That generation apparatus described in Article’3’
and all associated equipment owned, maintained;, and operated by
[Malacha).” Article 3 refers to Malacha’s “45,000 kW: 2;;;1;;3
located at Pit River near Nubierer [sic), Lassen-County, - -
California,” and states, ”The primary energy source for the
Fagility is water,” but does not indicate-whether the parties:
‘contemplated that Malacha’s hydro raczlity mlght, at some po;nt,
include reserveoir storage capablllty. : R :
‘As built, Malacha’s’ rac111ty is-a run-of-the-rlver

e v

facility (i.e., having no reservoir storage), located.upstream from '
several PGLE hydroelectric facilities. It consists-of a generator

with a nameplate capacity of 26 megawatis (MW) that is typically -
operated at 30 MW and-has a maximum rate of delivery to- PG&E’s
system of 32.5 MW. Water is-delivered to the powerhouse via-a“'
diversion structure on the Pit River comprised of a tunnel’ scme-

4-1/8 miles in length, about two miles of concrete pipeline, and - -

350 feet of steel penstock that delivers water to the -actual

generation facilities. As a run-of-the-river facility, the current: .

project must generate power at whatever time-water is ava;lable. .
Malacha now intends to construct a 7,800 -acre-foot:

offstream storage reserveir (the "Collett Addition”) by improving a '~
dry lake bed at the upper end of the existing tunnel. Malacha will

then be able to pump water into the reservoir (or £ill'it by

gravity when the water level in the reservoir is sufficiently low) '
to be stored for later use. This will enable Malacha to-use water' -
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that now bypasses its:generator during periods .of peak.generation, .-
and teo concentrate: del;ver;es of. energy and as-del;vered~capaczty
during the on-peak.perzodw. . Since the PPA provides.a - ., .-- «
significantly higher capacity price for on-peak delzvermes than &or“,g
off=peak deliveries, the addition of. the storage facility would
result in an increase in payments by PG&E, and in turn by .-
ratepayers. o oo -
‘ As a result of the new generatlon potentlal whmch will be ..
available after construction of the Collett Addition, Malacha’s- .
average annual generation will increase from 93.32 gigawatt hours . .
(gWwn) to 95.41 gWh, a total of 2.09 gWh, according to PG&E’S
analysis. This new generation, termed ”“new energy,” would all.be
delivered during the summer peak period. In addition, 6.26 gWh of
existing generation would be switched to summer orn-peak periods ..
from off-peak periods.  The parties refer to this as ”switched.
energy.*z The Collett Addition would also result in additiconal -
generation from PG&E’s own facilities, averaging 1.9l gWh per. year,
because Collett is located upstream from five PG&E powerhouses.
Malacha’s plans to build the Collett Addition gave.rise ..
to a dispute concerning PG&E’sS obligation to. purchase.the new. power
and pay the additional cost of on-peak switched. power after .
generation from water impounded in the new reservoir commences..

1 . In his Prepared Testinony, PG&E expert Chrlotopher E.\Thomas )
claims that Malacha will store water in the new reserveir,  even
when river: flow is-not- sufficient. for the plant- to. operate at Wl L
maximun capacity. There is a limit to Malacha’s ability to shift
-its generation, however. PG&E has senior water rights on'the Pit "
River amounting to 1,200 cubic feet per second (cfs)- at.Malacha’s
diversion structure, and Malacha accordingly may not use the
reservoir for storage unless flows at the diversion structure
exceed 1,200 cfs.

2 DPG&E’s estimates and Malacha’s estimates of these figures are
essentially in agreement.
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Malacha contends that it is entitled to construct and use the

Collett Addition and receive: payment for all as-delivered capacity .. -

and energy, including that which results from its construction, : .

under the existing PPA. - PG&E%disputes.this~contentionnandrcl&ims o

that any obligation to purchase the new and reconfigured power. . :

would be to do so at lower prices. " This is the central. issue which -

has been resclved by the proposed settlement agreement.. ..
In support of its position Malacha cites the absence o:

any express contractual limitation'on the output which PG&E. is

obligated to purchase, or any requirement that the project be run- -
of=the=river. ' Since the modification will not affect the nameplate -
rating of the installed generator, Malacha argues that the Collett:

Addition is merely an operational enbancement to the existing .
project which  will result in greater efficiency. Malacha:also -
contends that PGSE is estopped from disclaiming any.obligation to
accept generation attrmbutable to- the Collett Addition,. because
Malacha claims that PG&E was aware when it signed the PPA  that
Malacha planned to build it. ‘ : Lt ol
PG&E contends that, although'Malacha may have considered
the option of building a- project with storage: capability, those

plans were subsequently dropped.’ PG&E- claims that:Malacha:defined .

the project when it licensed with FERC, and thereafter built, a
run-of-the=-river facility. Moreover, PG&E contends that .-
construction of the Collett Additien would constitute an
impermissible attempt to phase the developnment of the project
beyond the five-year scheduled operationm date for the facility,
which was December 1989.

" PG&E est;mates that the net present value (NPV), ;nd199l
dollars, of payments under the PPA for generation attrlbutable to
the Collett Addition ls,between $4.661 and- $8.532 mlllzon above
what the same energy and: capac;ty could otherwlse have been

ebtained for under enexrgy and capac;ty pr;ces forecasted to be pald
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in accordance wmth a- Standard Offer No:jl (so l) contract.3‘ PG&E

claims that all of th;s add;t;onal cost would have to be borne by
ratepayers. . S . nw“.,w C el
S, .

Malacha, ant;czpatlng “that PG&E would retuqe “to. .purchase
the power attributable to -the- cOllett.Addztzon at prlce spec;f;ed
in the current PPA, filed Cempla;nt No. 90~02-~001 on Fobruary 2,
1990. On Mareh 15, 1990, PGLE filed its answer.®

A prehearing conference (PHC) was held en May 23, 1990.
At that time the parties informed the ALY that they had reacned a
settlenment of the complaint proceeding, ‘and that they planned to
convene- a settlement conference -on June 1.  Following the :o = -~
settlement conference, the proposed settlement was presentaed:for:
Commission approval pursuant to Rule-51 of the Rules of Practice
and Procedure as part of a Joint Motion-to- Dismiss Complaint-and ' .-
for Approval of Settlement (chnt Mot;en) filed by'tne part;es on- .~

October 12, 1990. : !
The Joint Motion requests~the Commission "toiissue an.

order,

- #(1) ' approving the’ Settlement Agreement as
prudent and reascnable; .

#(2) finding that the interests of PG&E’S ‘
: ratepayers are adequately protected under.
the Settlement Agreement,_

3 PG&4E‘s analysis is founded upon the assumption that payment
for the new power and for the additional cost of the switched power
would be under the terms of SO 1, if the cemmission found that--
payments for this new and reconfigured: generat;on werewnot. o - -
encompassed Py the: exlstzng PPA.v The part;es appear to agree upon
this assumptmon. ' "

[

4 PG&E requested that the Commmssmcn accept,latexrll;ng of its L
answer, and the Administrative: Law- Judge (ALT ) - granted that .regquest ..
on April 6, 1990.
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finding that payments under the interim
- Standard Offer No.: 4-Long=-Term Energy.-and
Capacity Power Purchase Agreement, signed
by the Sellex-on-October 15, 1984 -and-by-
PG&E on December 4, 1984 (the ’'PPA’), as
amended, are reasonable: Ny

#(4) finding that.the Commission’s approval or‘_
the Settlement Agreement is final and not
subject to turther reasonableness rev;ew,*”‘

”(S) 'approvzng the Settlement Agreement and the
PPA, as amended' and e

”(6) d;sm;ss;ng thls act;en wmth prejud;ce.

Because the parties sought: reselut;on of . issues. beyond
the scope of the complaint proceeding. by requesting (1) a,r;ndzng e
that the interests of PG&E’s ratepayers would be adequately -
protected under the settlement, and (2)-an: ordering . paragraph..
foreclosing subsequent reasonableness raview, the Commission could
not act upon their request. See Decision (D.) 91-02-044.
(February 21, 1%91), mimeo. pp. 7-8.° This circumstance- was:
informally called to the parties’-attention by the ALJ, and- a
decision on the matter was held in abeyance pending discussion by
the parties of the manner in which. they desmred to proceed.‘-ﬁgg
Application (A.) 91-04=-007, pp. 2-3.° : e T

On April 8, 1991, PG&E filed A.91-04-007 and requested an
expedited ex parte order approving tne“settlement”of‘C190-02-001
and amendment of the PPA to incorporate the terms of the settlement
agreement. The Application encompasses precisely the same subject

———— . A e
5 ”*[Wle xnstruct all utllztzes and QFs that the settlement of a~~f»

complaint does not entitle. the utll;ty to-a reasonableness - .. e

determination of the expenses borne under the terms of the ..

settlement or a revised power purchase agreement. cOnsequently,

the recovery of those expenses from ratepeyers will not be ordered

in a decision on the prudency of.settlement.” - Id. - - oo .
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matter as’'C.90-02-001, and- the relief requested:is:the-sameras-that-:
requested by the’ parties’ Joint Motion: in the complaint.proceéding. . .. -
- “Also on April 8 the ALY held a second PHC in C.90-02-00L. . .
At the outset of the.conference the ALY stated that:he:was-aware of - -
the filing of the Application, and:Malacha’s: attorney stated.that . ..

Malacha acquiesced in that Application (Tr. 4=5).. The parties-
furthexr acknowledged that the request for an order. foreclosing .. -
furthexr reasonableness review did not extend to review of-the

administration of the contract (Tr. 12). The ALT and the- parties-.

also discussed whether the evidence presented in support of the
newly filed application satisfied the Commission’s current:-.
procedurnl requirements for approval of the settlement. .By .

stipulation of the parties it was agreed that further: evidence was

required to show the effect upon prices if PG&E, rather, than-

Malacha, prevailed in the underlying.litigation (Tx. 12).: PG&E’s. - -

counsel stated that this additional evidence would be filed, and .

PG&E did in fact file the supplement.thereafter. - . ..~ .5 - ..
Although PG&E. requested that. the protest perioed . for the

Application be shortened to 15 days, the ALY expressed a preference - .-

for holding the protest period open: for a period- of 30 days from

the date of filing of the Application,g. The -Commission: received
no protests to the Application, nor.any comments about .the .proposed-

settlement of C.90-02=001, notice of which had been served . upon the
parties in that case on May 23, 1990. ' .. : T
The only response filed in. either of the. two~related

cases was a document titled ”“Comments of the Divisien: of. Ratepayer ...

Advocates on [PG&E’s) Application for an Expedited Order Approving
Settlement of a Complaint Case Brought by Malacha Hydro Limited

Partnership and Amendment of Malacha’s Power Purchase Agreement.”

,‘m o “ AR OTLE u.“ e R

6 The Application also requests that apprcvak’o: the" settlement
be effective as of March 15, 1990.

W
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The gist of DRA‘’s comments was that, although the proposed
settlement and -application were in:all respects reascnable:-and. .

acceptable to DRA, a Commission order.approving-the.settlement.. . ... ...

should specifically state.that ”any recovery of payments under the
PPA is subject to Commission.review of the reasonableness of.- PG&E’s
performance and. administration of its. obligations and exercise of - ...
its rights under the PPA.” As earlier noted, -the 'parties.expressl yvr
consented to this-limitation. oo e e .
By 'ruling filed May &, -1991, the ALJ consol;dated -
C.90-02-001 and A.91-04=-007 pursuant to Rule.55-of the: CQmm1551on's¢,,
Rules of Practice and Procedure..: Accordingly, this decisien. .. .

concludes both proceedings.

. ' | n oy Coon

. B N ‘ A PV Yo vl

} - BT R R R T : o W aan a
. . I LR

~The- partles.have settled: thelr dzspute by renegotzat;ng
certain terms of the PPA.’ The SettlementwAgreementﬁprOVLdes::orh
amendment of the original PPA so as to require PG&E to.pay.-for |
generation attridutable to the Collett Addition undexr the PPA-in -
return for certain price concessions and other modifications- teo- the -

PPA. The essential features of the settlement: are summarized
8 ‘ N - e

.

here.
First, the chlett,Addxtzon is acknowledged to-be a»part
of Malacha’s hydro facility as though it were specifically. included .
in the project definition in:the PPA.. ~On the other hand,:any other .
water storage reservoirs which.may be added are specifically -~ ...
excluded. Thus, two additional storage reservoirs'contemplated by -~
Malacha, Muck Lake and Middle Lake,  will not become- a part. of the
facility for purposes of computing payments undexr: the amended PPA

Py

7 The settlement agreement is contingent upon Commission
approval.

8 A complete copy of the Settlement Agreement is included as an
Appendix to.this decision.. . . . .. .. . . - e. o o L

-
B I IR LT Sy e [
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if those reservoirs are built. However, Malacha intends: todevelop. .- :

or acquire additional-sources: of- upstream water: not:currently: .-

flowing into the Pit River, and the Settlement Agreement SpeCifiQS:J“:ﬁ

that PG&E will accept and pay under. the'PPA for generation . e
attributable to up teo 5,000 acre-feet of such ”new. water”: annually.‘-
Several PG&E hydroelectric facilities-downstream. of the’
Malacha project on the Pit River will receive benefits:as.the-
result of Malacha’s construction. and operation of the Collett

Additioen. This is because water that currently exceeds the.usable . -
flow of these plants, or is otherwise unavailable at desired times;,
will be retained in the Collett reservoir and released by Malacha: - -

at times when PG&E‘’s plants are able to utilize it.  FERC .-
requlations would ordinarily pernmit-Malacha- to seek:payment. for :
these “headwater benefits, 9 put- the- settlement: provides that. all
headwater benefits resultxng.from the Collett Addition (or: from- any
other FERC-licensed facilities that receive SO 4 prices-under-the. -
PPA) shall acerue to PG&LE’s downstream plants free of charge: for -
the 50=year term of Malacha’s FERC license. o L

In lieu of the original-curtailment provision: 1n.the PPA, “

after completion of the Collett Addition.PG&E will have-the right

(subject to:certain limitations) to pay Malacha an adjusted energy . .-
price for off- and super off-peak deliveries from:the- facility for. .
up to 400 hours per year during the first ten years of-the contract - -

term. The adjusted price is ecqual to that of PG&E’s-available - -

alternative source. This provision applies-only during.wet years,- ..

which are defined as those years in which Malacha generates at -
least 92.8 gWh. - Malacha would be able. to- mxt;gate curtailment by -
storing water in the cOllett reservozr.lohfﬂ~ - Lo

9 See 18 CFR. Part 1l. - ... - o =, oame

10 PG&E estimates that Malacha will be akle to mmtlgate about
17.5% of PG&E’s curtailment orders.
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The Settlement Agreement alsc extends the original

30=-year term of the PPA to 40'years,-and provides-that' energy: and.- -

capacity payments will be discounted:in:the latter years: of:the .- .

contract term. Undex: these provisions-Malacha will: receive:90% of . -

the otherwise applicable price for energy deliveries: during: the. ..

final 15 years: a price cap of $188:perwkilowatt-yearuis:placedfon~f

the as-delivered capacity price payable after the fixed price

period, instead of basing payments upon-the escalating: table  of as-.
delivered capacity- prlceS-(as spec;fled by the- orlglnal PPA)\durlng

that permod.
5.1_General =~ : e e Tl

The dispute between PG&E and Malacha that: resulted-un the
settlementaand'proposedumodification:ot:the<PRksishoneﬁconcerninga ,

interpretation of the contract language.. The complaint: filed. in
C.90=02=-001 in. effect requests.the Commission. to.issue & .0 .-
declaration ¢f the rights and liabilities of the parties undex. the-
original PPA. The settlement is essentially a novation of. the:

.original PPA, substituting entirely new performance and: pruce terms -

for those contained in the original agreement. :

The Commission is now:called upon to decide:two -
questions: first, whether the settlement meets: the requirements'
for approval under Article 13.5 of its Rules; and second,-whether
modification of the standard offer contract terms is permissible:
under principles enunciated by this Commission which geovern: the’

administration  of such contracts. If the answer to both of these ..

questions is affirmative, PG&E-asks that the contract terms be

foreclosed from further reasconableness review by this'Commission. -.. . ..
Rule S5l.l(¢c) permits parties to propese a stipulation oxr .-

settlement for adoption by the Commission. Under Rule 51.l(e) the
Commission ”will not approve stipulations or settlements, whether

contested or uncontested, unless...reasonable in light of the whole

record, consistent with law, and in the public interest.” " The
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effect of Commission adoption-of the-settlement is that itercomesx;rﬂ
binding on-all parties to the-proceeding. -Rule-5l1.8.. However,. .-

unless the Commission expressly provides otherwise, adoption:of.the.. -

settlement ~“does -not constitute approval of, .or. preceden“::ct:"-““
regarding, any pr;nc;ple or issue in the proceed;ng or .incany.
future proceed;ng -0 R N N S T A
“Consistent with Rule 51.8,-in D:91=02-044 .the Commission. &
neld that “the settlement of a complaint does not entitle:the.. - .-
utility to a reasonableness determination.of the: expenses borne
under the terms of the settlement or a revised power purchase-. -
agreement.” (Mimeo. p. 7.) Thus, the two questions are-entirely -

independent of one another, and different.standards. apply. :Whereas . .

Commission approval of a settlement under Article:13.5.is:an: -~ -~

official affirmation which?wouldvgivelthexCommissionﬁpowerywithin ST
the limits of its jurisdiction to enforce the agreement between-the- ..

parties, 2 reasonableness determination :orecloseS'anwauture
objection to'the recoverability of renegotiated contract payments
by the utility from its ratepayers.. 77 nolo o Lo LU0 Lo

Insulation of the renegotiated contract terms-from tuture~
Commission review is entirely consistentrwith-the conceptual- - '
underpinnings of the Standard Offer.: As the Commission:explained -
in D.88=-10-032, : T T vl

#standard offers were developed as. ‘package- '

deals’ - the price and perfomance requirements

were copnsidered, as a whole, %o ke reasonable

Lexms bv the Commission was guaranteed. This

is particularly relevant for interim Standard

Offer #4 which was developed.via a negotiating

conference procedure, and presented to the

Commission as a negotiated package. QFs do not"

have an automatic right to modify a standard

offer - nor do utilities have an obligation to

agree to any and all requested changes. A

utility should agree to nodify only if.

commensurate concessions. are made to benefxt

ratepayers.” 24 CPUC 2d 426. T[Emphasis
added. )
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Consecuently, toO attain the same presumption of reasonableness
enjoyed by the original “Standard Offer contract, modificatiens.to.. . .
the PPA nust.be subjected to the Commission’s review to insure that. .
ratepayers receive 7commensurate;concessions.” . .The notlceﬁar;prdedltf
by this procedure should -be as brcad-as that which was afforded.in.. .
developing S0. 4. - S SRS - TR TE IS

By contrast, review or a settlement under Art;cle 13 5
should be. conducted according to the standard of»what~zs-reasonable
between the settling parties, giving .due .consideration to the.-
public interest.. In the-present case-this means that. .the value or
the payments and:concessions must be reasonable in-light of. the .
original contract provisions and probable litigation outcome; not
contrary to any rule or legal principle which would invalidate the .
agreement; and in furtherance-of the-public interest to. the extent . -
that ratepayers will not be indifferent to.the negotiated cutcome.. .
5.2 Approval of the Settlement-. - -~ - oo v e o

The: probable outceme if,the;ccmplaint were litigated is . .
uncertain, as would be expected in-any instance where parties-agree.. -
to terminate litigation by compromise. . At best we are.only able to
determine whether Malacha-has a genuine-probability of. prevailing
on the merits of its complaint, and.that a compromise settlement-of. .
a reasonable deollar amount is therefore justifiable.  Based-upeon. - .
the record as a whole, we find that Malacha could indeedﬂprevail,
that the dollaxr amount of the concessions it has.made is .
reasonable, and that the ‘parties are theretcre actzng reasonably by
settling the complaint proceeding. - SR

Since the unamended. PPA does not speclry tne -
configuration of Malacha’s hydrc £ac;l;ty nexr preclude ‘Malacha from
enhancing its. generation capab;l;ty by altering stream :lcw; any
intent which the parties may have had to anorporate enhancements
such as the callett Addition 1nto the pro:ect must be gleaned from
the circumstances surrcundlng execution. . In the verltled-ccmplannt
Malacha claims that the parties discussed the inclusion of the
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Collett reservoir. in the tac;lrty be:ore tne contract was s;gned

and PGSE does not deny that the subject was discussed.  Malacha & .

asserts that these discussions are ev;dence ot the partles}
agreement that the Collett resexrvoir would be a part of the,ﬁ:
“Facility,” or at least grounds for estopplng PG&E from cla;m;ng
that they are not. FPGLE, on the, other nand, as sertf that becauce )
Malacha’s original FERC license did not include COllett wzthln the
project scope, the parties’ intention was to exclude the reservo;r
from the “Facility” definition at the timo oL contracting
 wWithout a record concerning the content and. context of "
these dlscuss;ons we cannot predict wh;ch party would wln the'r,“ L
litigation. However, the fact that the term "Facxllty,” ac deflned“
in the contract, contains no limitation upon the, con:;gurat;on o: ‘
spillways and reserveoirs is indicative that the contract Ieaves L
those matters to Malacha’s discretion. rn;s PPA, . as. apparently Ls
true of all SO 4 contracts, makes no. prov;smon for varyzng the‘
temporal distribution of power. deliveries at the spec;t;ed maxzmum
voltage and rate. Indeed, the payment provxsions appear to _ ,
encourage the QF to maximize on=-peak del;verles, which are those' |

most demanded by the utility. In llght of these facts, lt appears' w”

that Malacha has a genuine probnb;l;ty ot pravailmng m: the case
were litigated. . : .

. If Malacha were to prevazl in the llt;gat;on, the "V:"‘
ev;dence demonstrates that the NPV of payments it would rece;ve for[h'
new and reconfigured power would. exceed that of payments under tneuL
original PPA by $12.7 to $13.9 million over the life of the',
contract.ll This is in contrast to an estlmated anrease of 54
to $6.9 million under the . settlement, w;thout regard to M;' 

11l These. (and subsequent) tlgures were obtalned by subtractlng
the range of estimated total payments under the unamended' PPA’from
the estimated totals for the alternative outcomes. The totals
cannot be predicted with greater precision because of inherent
uncertainties in the forecasted prices.

- 14 =
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commensurate benefits available to PGLE as a result of the

settlement. On the other hand, PGLE estimates that the additional - -:

value of payments it would make if it prevailed in: the—lxtlgatlonf
would be between $5.2 and '$7.8 mllllon, which is approxzmately in
the sanme range as that of the settlement. ‘Coupled with the'” A
possibkbility that ‘Malacha could obtain a more a favorable result lf"
the matter were l;tlgated settllng the d;spute at thms level is-t o
reasonable. ' e B L

The settlement is supported by consideration and'’ -
cons;stent wzth publ;c policy as announced by this Commission.
Indeed, the aqreement conforms to this Commission’s fundamental
requirement for renegot;atlon of SO "4 contracts: PGLE’S’ acceptance“
of the new and reconf;qured generation attributable to the Collett
Addition iz accompanlcd by siqniricant price concessions and’ othorr
benefits from Malacha. ﬁgg D 88-10-032) 29 CPUC 2d ‘415, 429. -
Absent any objectlon to tne settlement in the record, the 7
Commission finds that it is not contrary to law. o

Finally, the settlement is in the ‘public interest. This '
is not only true by‘reason of the dollar value of the ratepayer - -

benefits afforded by Malacha, but also because Malacha’s ab;l;ty To~

requlate the flow Of the Pit River will increase the overall
eff;c;ency of generation by Malacha and PGSE. Instead of’
releasing, unused, the excess flow durlng periods of lower demand,
water can be ;mpounded for peak per;od use by Malacha’s project and
by PG&E’s downstream generat;on facilities. This will ‘increase"
overall capacxty without additional rnvestment by PG&E that would
ultimately have to be recovered from ratepaycr ' ‘ ‘
5.3 Foreclosure of Puture Reasonablepess Review

We now turn to the‘question whether this decision 'should
cloak PG&E’s future paynents under the amended PPA with protection
from further reasenableness review. We conclude that it should.

The appl;cat;on procedure prov;des adecuate notice.and. .
other oafeguard- to protect ratepayer - Lntereots.j rnat procedure
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hazs been followed here. There has consequently been adeguate -
notice and oppertunity for the publlc Lo be heard, which Rule 51.1
does not proV:Ldef.-lu-.- o . o oLn AU AU ST o
- Reasonableness, for. purposes of the present R R R
determination, 15 assessed from the standpoint.that the increased .
payments will eventually be borne by the ratepayers.. Since-- -
modifications to the price.structure of: the amended PPA are the. ..
product of compronise of a claim that would otherwise be resolved. .
by the Commission, they must be viewed in relation to the possible. .
effect upon ratepayers if the dispute were litigated. . oOur
fundamental concern is for the ratepayers, rather than-the part;es
to the amended agreement, because our decision will substitute for
the after-the-fact determination that would normally be afforded by. .
an Energy Cost Adjustment Clause (ECAC) proceeding. -In. this.
respect, our task differs significantly from that of determining -
whether the settlement ”is reasonable, consistent with law, and in.

the public interest” for the purpose of approval under Rule, 5l.l. = ...

If Malacha were to prevail on its complaint, all.of the.
new and shifted generation attributable to the Collett Addition
would be delivered to PG&E. at prices fixed-by the unamended. SO 4
contract; the increased payments would simply be added. to those .
Malacha would have received under the original SO ¢ contract.

This is the most drastic ocutcome which could affect ratepayers, for
the costs would presumably be passed on. to them. - However, if. the - .

- P
N ¢

AT R

12 The certificate of service xndlcates that cop;es ot the‘”w
Application were served on Messrs. Ross D. Ain, Gary D.-Bachman,

and Michael ‘A. Swiger of the firm -of Van-Ness, Feldman, Sutchiffe. & .

Curtis; Deouglas K. Kerner of the firm of Robexrt & Kerner for the
Independent Energy Producers: E. Robert Mooney of Malacha Hydro
Limited Partnership:; Philip A. Stohr ¢of Downer, Brand,  Seymour &
Rohner; Thomas W. Thompsen of CPUC’s Energy Branch: Doug Long of
its Adviseory Branch:; Faramarz Yazdani of the Division of Ratepayer
Advocates; Hallie Yacknin of the legal Division; and the ALJ.
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PPA is modified to provide benefits to the ratepayers in return for

increased payments, the risk of such a wesult is averted.. . -, - o . .-
The Commission’s Guidelines! for .Contract Administration. . .-

of Standard Offers specifically permit parties to‘settlezaudispute_,
by negotiating modifications to their SO’ 4: contract.. . See generallvy

D.88=-10-032, 29 CPUC 24 415. Under Guideline I(1l),.1f thew v, - oo
nodification of the contract results in aggregate payments with -a - .

net present value equal to or greater .than that which would-be -
received under the unamended contract, ‘it is presumptively::
reasonable if it is also ”accompanied by price  and/or performance ..
concessions ... commensurate in value.” Id. 440.  This is because
the original contract containing Commission-sanctioned Standard . -
Offer terms is presumptively reasonable, as D.§3-10-032. explains,
As the NPV of payments. for new and switched .power under -
the amended PPA will be in the range of $4.6 million to:'$6.9:-
million, if the concessions to which Malacha has also agreed. are .
commensurate in value, the amended payment. provisions: will be -
considered reasonable. Malacha has agreed to five important
concessions which would be of direct or indirect monetary value to
PG&E’s ratepayers. These appear to-be commensurate’ invalue: with
the amcunt of increased payments to-Malacha, and: therefore:
reasonable. ‘ Tl e
The first concession concerns a direct benefit of -
indeterminate value which PG&E will receive. Construction:of the.
Collett reservoir will result in additional generation from PG&E’s
downstrean facilities of 1.91 gWh per vear, which PG&E will receive
without additicnal capital expenditure. This benefit will be
passed through to PGSE’s ratepayers.

‘Second, PG&E is relieved ffbm,any payment obllgat;on to
Malacha for- the the headwater beneflts wh;ch w111 result from the
new reservo;r, PGLE estimates the NPV of th;s benef;t at 52‘514
million through the life of the amended agreement.:jvx‘:‘uux-~
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“mird, we cursailnent “provisions of the original PPA arei;':
nodified in favor of PG&E; PG&E estimates the NPV of th;s change at' :

$1.079 million. ...
Fourth,. tne energy pr;ce d;scount to 90% of the energy

prices that would otherwise apply during the t;nal 15 years of the ’j f

anended contract term has an estimated NPV of $1 992 to $3 065
million. The cap on the as-del;vered capac;ty prxce has an :
additional ostlmatod NPV of $1 558 milllon. Thosc are very
significant price concessions.

Finally, the amended. agreement obv;ates any posszb;llty 4
that additional increases in payments undor the PPA w;ll result
from the construction of other new reservoirs as part of the .
project. Although PG&E’s witness did.not quantlfy this potentzal
savings because it is unl;kely that such roservo;rs wxll actually
be constructed,. this ooncession.xs An the nature of a reduction or

the future risk that PG&E’s costs attrlbutable to Malacha s projectwﬂ_w

will ;ncrease. «
Taken together, the value of these concessions appears at )
least commensurate with the amounts o: the add;t;onal payments PG&E
will have to make for generation attrlbutable to the Collett o
Addition. These benegits will rodound to the bonerit or PG&B'
ratepayers, as they will reduce the cos st ot power del;verles to
PG&E which would otherwise be passed on 1n PG&E's rates. ‘
Therefore, we find that the contract. prov;szons govern;ng these o
additional payments to Dbe made by PG&E are reasonoble for ECAC

purpeses.
Naturally, we make th;s order w;th the provzso that _

PGSE‘S payments to. Malacha must actually be made in accordance wzth,:'t

the terms of the PPA. This means that the, COmmASSLon Stlll may T
audit the history of payments arter tne :act to ascortazn that the .
contract is prudently admxnxatered by PG&E and that it is S
consequently reasonable for PG&E to be reimbursed by Lts o
ratepayers. With this limited exception, however, the relief
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granted Ln response to PG&E’s Applrcataon rs not subject to further
review. e oans

L

R

For the roregoang reasons we approve the proposed'“l*‘ BRI

settlement and grant the relret requested in PG&E‘’s- Appl;cat;on
herein. In so dozng we commend the partmes for' arrivmng at what
they characterlze as "a creative and mutually agreeable settlement”

(Joint Motion, p. 5). The Commass;on encourages such erforts. The - -~

result is a “win-win” resolution of a dispute which otherwise would
have been resolved through tame—consumlng and counterproductrve |
litigation. The public, as well as the parties, wrll obv1ously'be
well served by the outcome o! thls proceed;ng. o
Findi !li :

'1. Malacha is llcensed by FERC as a QF wzthmn the defanataonf’”“
of 16 U s.c. § 796 et §gg o o SR

2. Malacha owns a’ hydroelectrrc facility on the Pit’ Rrver
near Nubaeber, Calzfornaa, which became’ operatlonal in December
1988. et

3. PG&E is an znvestor-owned utllrty.

4. Malacna sells power generated ‘at’ its Nubieber racillty to
PG&E pursuant to the PPA executed by Malacha's predecessor, Junaper
Ridge Hydro, and PG&E, as of December 4, 1984. ' '

$. The PPA provmdes for payment of ‘energy and capac;ty
prices in accordance with opt;ons elected by Malacha :rom the
SO 4 then in effect. Those terms prov;de, ;n;g: gl;g (l) that
Malacha be paid for energy according to a forecasted’ enexgy" prlce
schedule durzng the lnltlal lo-year mfixed pr;ce peried,” and at’
prices equal to the full short-run avoided operatang ‘costs for the
remainder of the 30-year contract term. ‘that as—dellvered capac;ty
payments are made in accordance with so 4 ‘As-Delivered Capaczty
Payment Optlon 2; and that Malacha will be paad under Curtaxlment
Option A during perrods of hydro Splll condatrons.'
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6. The PPA does not describe;theyconfigura:ipn;ofﬁnalgcpa{sg.;dp

generation facility, nor limit Malacha’s.power deliveries .-
thereunder to those from a run-of-the-river facility..

7. The PPA specifies that the facility is.a. 45,000 kw P .

facility located’ on the Pit River near- Nubieber, Lassen;County,,
Cal;forn;a. : - ' e

8. As built, the fac;lzty is currently a run—of-tne-r;ver
facility (i.e., having no reserveoir storage) with a nameplate
capacity of 26 MW, is typically operated-at 30 MW, and has a-
maximum rate of delivery to PG&4E’s system-of 32.5 MW.-- .

9. Malacha intends to c¢onstruct a 7,800 acre—foot. offstream
storage reservoir (the Collett Additien) by improving a.dry.lake
bed at the upper end of the existing tunnel. The Collett Additioen .

will enable Malacha to store,;and:later.utilize,~waterxth;t:wpuld_‘-ww

otherwise bypass its generator during periods of peak generation, .
and to concentrate deliveries of energy and as-delivered capacity.
during the' en-peak perioeds. - =~ - . v Pt e

10. The addition of the new reservoir. would result in.an e
increase in payments by PG&E, and in turn by ratepayers,wppgquthegm'?”
existing PPA. - T ORTIUR »-~r@m.' Q.' ‘i -

1l. Malacha’s plans to bu;ld the Collett Add;t;on gave.rise
to a dispute concerning PG&E’s obligations to purchase newly: ,
generated power.and reconfigured power generation resulting from.. .
Malacha’s ability to impound water in the reservoir. .This dispute .
resulted in Malacha’s filing its complaint in C.50-02-001. -

12. The parties have settled their dispute by renegot;at;ng -
certain terms of the PPA. Under the terms of the settlement, PG&E
nust pay for generation attributable to the Collett Addition in.
return for certain price concessions and. other modifications.

13. If the parties’ dispute were litigated, Malacha . has a..
genuine probability of prevailing on its complaint. ‘

14. If Malacha were to prevail on its complaint, the NPV of
payments it would receive for new and reconfiqured power would
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exceed that of payments under the original PPA by $12.7
$12.9 millien” over the life of the contract. . tr .ok =07

15. The estimated increase in payments to Malacha under the
settlement would be $4.6 to $6.9 million-above the level of-

payments made without the Collett Addition:

16. If PG&E prevailed in the litigation and. pald Malacha for. .- ..
the new and reconfiqured power under the terms of SO 1, the NPV-of: ..

the additional payments would be $5.2 to $7.8 million. . .-

17. The settlement is reasonable. :

18. The settlement is not contrary to law..

19. The settlement is in the public interest.

20. The increased aggregate payments resultiﬁg'from
modifications teo the PPA are- accompanied by price and/or -
performance concessions of commensurate value, and the interests of
PG&LE’s ratepayers are therefore adequately protected and served -
under the- Settlement Agreement. : S S G AEAN

21. Service and other notice of the modifications: is adequate«fw
to insure the assertion of ratepayers’ Lnterests‘regardlng the': =nl-
impact of those modifications. v ' SO
. lusi of Yaw .

1. The settlement should be approved pursuant to
Rule 51.1(¢). L S PO < S A O
2. The pricing provisions of the' amended PPA under’ the:-

settlement should not be subject to further reasonableness review . = -
by this Commission, but the Commission should be able to ascertain . -
that the PPA is being administered prudently and' that any payments ..

Lt

are made in accordance with the amended terms thereof. - I
3. The complaint ‘in'c.9o-oz-oo-1 should be dismissed: with °

prejudice. . : S ‘ : e
4. The Settlement Agreement and amended PPA dated“ﬁugust 24

1990 should be approved. - “on ! S e .
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PR
By e

O RDEER

IT XS ORDERED that: e S e

1. Pacific:Gas and Electric Cc»mpany s (PG&E)V.:equgsp;v.,gar a
shortened comment period is denied. '

2. The settlement ms approved and adopted by the Commission
in accordance with- Rule 51 2(e)

3. The amended Standard.Offer No. 4 Power Purchase Agreement
for Long-Term Energy and Capacity~(PPA) is approved.

4. The pr1c1ng provisions of the amended PPA are reasonable,
and PG&E is entitled to recover all payments made pursuant thereto
through PG&E’S Enexgy Cost Adjustment Clause or any other mechanism
the Commission may establish which provides for full recovery of
such paynments.

5. The Commission’s approval of the settlement is final and
not subject te further reasonableness review, except as otherwise
provided herein.

6. Any recovery of payments under the PPA is subject to
Commission review of the reasonableness of PG&E’s performance and
administration of its obligations and exercise of its rights under
the PPA.

7. The complaint; in . C.90-02-001 is disnmissed with prejudice.

."“"v-\
P oL Wf
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g. This is a final order disposing of all issues in
€.50-02-001 and A.91=-04-007, and both'proceedings are accordingly

closed.

\ L S
TR ..

This order is effective today.
-‘pated~July 24, 1991, at’San- Francisco; California.:

. . P -
L ) -~ /-, PR e v,
- " ce e I PP s,

PATRICIA-M. ECKERT . ... ...
~ 7 " president’” T

T Gus MITCHELL: WILK: e .
< JOHN. B. OHANIAN.. ... ... . ...
DANIEL Wm. FESSLER &~ " " -
. NORMAN- Do SHUMWAY' =% =)
. ..Commissioners.... . ..

P

1"CERTIFY THAT- THIS- DECISION -~
WAS APPROVED BY THE ABOVE
COMMISSICNERS “TODAY...
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P””ézrwn:xﬁxf“xdéfzﬁfﬁim‘ '
, U BETWBEN - o e aorn
MALACHA HYDRO LINITED PAR”NERSHIP
T e
PACIFIC GAS AND zxzcwn:c coprxr

o
LI

THIS SETTLEMENT AGREIMENT is by and between PACIFIC CAS
_ AﬂD ELECTRIC COMPANY ("PG&E"), a .California corporation, and
MALACHA HYDRO LIMITED PARTNERSHIP ("Seller"), a limited
partnership .formed under the . laws of: the State of Maryland.
PGLE and Seller are sonmetines referred to herein collectively

as the "parties” and individually as "party." .

© Teo-
A.  JUNIPER RIDGE HYDRO, INC. ("Juniper-Ridge")-:a

California corporation, on. October 15,:1984, and PGAE on
Decenber. 4, 1984, exacuted .an interim Standard Offer No. 4
Loag-?grm;zncrgy,and Capacity- Pover.Purchase Agreement-(the
"Agreenent”) for.a proposed. hydroelectric. facility tc-be
located on the Pit River near Nubieber, Lassen County,
California (the "Facilizy");.and . .- .. - - .-

.. .B. By letter dated September 17, 1985 addressed -to
PGLE’s . Vice Prqgidcg:hf,Elcctx;c:cpcratiqnq,wacaz\wasﬁadvised
that Juniper Ridge had.been merged.into MALACHA POWER PROJECT,
. INC. ("Malacha Inc."). a.California.corporation,.and that the
Agreenent had been assigned to Malacha Inc. in connection with
3uch merger; and . . ... . . - L el

.€~ By letter dated July 25,. - 1986, Malacha Inc..notified

PGLE that, based on the results of the interconnection study,

-] -
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it wvas downsizinq tnc proposod projcct €0 32,500 kW pursuant to
the CAlizcrn;a Public Ut;litics connission's ("QRUC/s™)
Qualirying Fac;lity Hilestonc Procodurc ("QMMP") and paragraph

9 of the Aqreoment to'Establish an Escrow Account dated June

- [,

26, 1985; and . o . IDIDaDo v aloTon DU
" D. - By letters dated September 12, 1986 and September 27,
1986,-PG&E instructed the escrow agent to digburse $62,500.00
of ‘the $225,000.00 QFMP escrow account to Malacha Inc. in
accord with Malacha Inc.’s letterof July 28, 1986; ‘and
E. In that certain Consent to Assignment and Agreement by
and between Malacha Inc., PGLE, and Seller, signed by PGSE on
November 10, 1987, PG&E-consented to an assignment of the
Agreenent to Seller: and A ‘
‘F. A 26,000 XW run-cf-the-river Facility was constructed
and Degan initial energy delivaries o PG&LE on’ Dacember” 7,
© 1988, which is within’the five-year operation deadlinae’~
contained in Article 12'0f ‘the Agreement; and =~ ~~ %~
" G.  On February 2, 1990, Seller filed'complaint ™"
No.90-02-001 (the "Complaint®) with-the california Public
Utilities Commission ("CPUC* or-"Commissicn"). Among other
things, Seller sought acknévledgement that as contamplated by
the Agreement, the raciliry included additional storage’ '
‘capacity crcatod’by"constrﬁbfiﬁq”a*vdtor9st6faqc”£i§¢fﬁéir (the
"Collett Addition®) in -the ‘Collett Valley, a dry lakeDed axon§
the Facility’s existing diversion pipeline, and that it was

o e “ ~ [N 1o -
I N N AN A

entitled to receive payments under the Agreement for all
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“delivorics associatcd with the COl ett Additicn. andn,rd

37‘ on xarcn 15 1990,»?6&2 tLlcd its answer to the

inOmplaint (tncyﬂAnsw-r") PG&E maintninod, aneng .other. things,
’tnat doliverxcs attr;butablo tortnc Collett Addition. are not
cllgiblc tor payments undor tno Aqrocment, and. ...
_ I._ Each party desires to avoid thc expense._and..

_uncartaxnty associatnd witn litigation of this disputc. and

;. Tno partics hav. ncrczorc agrocd_to the terms of

tnis Scttlcmcnt Aqranment as a. tull and complcto scttlement of

‘tncir disputc. and L g

Lo

K. This Scttlcnont Aqreemcnt is subjcct to :zn: approval

and snall bo tilcd with thc czng in accordanco witn Rule 51 of
thc chmission's Rulcs of Practico and Procedure; and_

L."N PG&E and s.llar lqrco tnat,_upon CQERISSLOH Approval
ot the s.ttlomont Aqrcnmont Sllllr'l Compllint lhlll bc
disnisscd with prejudicc tron :n- Commission dockct, and

x,’ PG&E and Sollcr nqrco tnat tnc Qg;lg:;_Adﬁ;;;gn is
rocoqn;zed and spcci!ically includodkas part of tho ;;;;;L:x,
as tnouqh it vere oriqinally includod in tna Agrocmont, and any

| otncr vat-r stcraqo rcncrvoiru, 1ncluding but not linitad o
tnosa prcposod ltaraq- ros.rvoirs kncwn an "Huek Lako"‘and
"xiddlc Lakn,' are spoci:ically axcludcd £rom tno EBSilin and

N. PG&! nnd s.llcr agree tnat s.llcr snall rccoivo
paymcnt pursuant ;p;tniquqrqcmgn: :or nll‘cnc:qy and capacity
_doliv-rics rron the 2‘:111;1 lttributablc to up to :ch.%
thousand (5,000) ncr; feet annually of nnx_un:g: pfo#idcd sucn
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LeY _wWater conforns to the terms and conditions lp‘leiCd

- - T Y e

herein: and-
‘0. It is not sgllcr's Lntont by its use of any new _water
to reduce the amount of water available to;uﬁno bQE;EZE'
downstrean pInnts and tno parties acknowlndqe tnat Scllor s
acquisition or dev.lopment of ngggﬂm;g: may onhanco tne
availability of water to PGEE’S downstrcam plants- and
P. The parties agrec that ?G&E shall rctain all rzgnts
' o protact PGLE’s water rights by challonqinq in :n.

appropriate forum any application or othcr propcsal to transzer

or otherwise grant Seller rights to any watcr, iﬁcludinq hot-1"4

!III: and’
df’ For adninzstrativo convcnionc-, :nc partios havc

aqrocd to define zn:g:_xgn:“ in tnrml ot twclvc (12) o
"consocutivo PGLE nonthly billinq cyclos boqinninq on or abcut

Scptcnbcr 23 of cncn ycar. and -
' R. PG4E and Seller agree tnat ‘the Aqrocmcnt snall be

amended to qive PG&E curtailncnt ot tno z;:ili:x upon

P

“completion of the ;gllg;;_ﬂdgi:ign as tcllows.' 400 hours total
pcr WALSX vear, 1initod to " 100 hours pcr nontn and six nours

s

pcr day, otf-pcax and lupor cf!-poak pcricds only. Seller

t g Sl

shall receive the ltandard Option B curtailncnt addars‘ n water
ycar: during the zixad_nzzgs_nnzinn ‘and nalt tho :tandard
Option B curtailmant adders tncr-aztcr. and

'S. Pc&E and Scllor havo lqreod that PG&Z lhall havc the

cption to canceal both tna curtailncnt and tno addcrs at Any

EN R
armeaus L
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APPINDIX
" tine after Dcoumbcr 7 lDQe-‘;ndfr e
T
‘ ngzggngn: shall be cxtendcd tcn (10) ycars for ; totallof rorty
(40) years; and = AR S
'~ U.  PG&L and Seller havc aqrccd that in yuaés'tw;oty six
(26) through forty (40))" cncrqy a.uv.ziu zz-om tho Fac{livy
shall receive nincty pcrcent (90%) o: tno prico otnorwise
applioablc under the Aqroamont tor onorqy dolivorics fron the
. md - o k ; LA i
: ﬁ. 'PG4E and Seller have aqrood tnat Seller wi’l be paid
for n:;dnlixn:nd ;gnggi:x undor As-dolivcrod Caplcity Pnymont

option 2, as now spcciried 1n tho Agreomont, oxcopt tnat the

b W

forecast shortage co-t in lelo D=2 will bo tixod at $188/kW=yr
from 1997 tnrouqn tno ond ot tno ;g:n gz ngz;gﬁgn: and

K ‘W. To holp assure that’ PG&E will rocoivo tho value of

medificaticns to the Agreement associated with yoors twonty-six

(26) through Iorty (40) of the :gm_g_:,mm; PG&E and

Seller aqrnc ‘that the ;g:n_gz_nﬁzngmghg snall, undar cartain

oircunstancas and at PC&E': solo option, bc oxtnndod‘tor a

period of time equal to the 1onqtn‘o£ cartain Facility ocutages:

T T Lk

and
X To provido PGEE with ‘a rnasonablo opportunity to
rostoro production tron tno z;:iligx in thc ovcnt it :‘iln
producs any energy for any continuous poffod-dkcoidinq ono year
‘ﬂfot:any'foosoh‘otnof’tnnnAidCX‘otﬂﬁotnr'ino“ﬁo“poélon or entity

is making a good faith effort to :..c¢f¢”.ﬁ.:¢y production,
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PGLE and Seller agree tna; PG&E,fsubjcct‘:ovtnawconsgntmot

tnoso partics naving prior loasenold or. sccurzty Lntercsts, may

'cltner f;) restorn tno zn;ilizx to an cperablc condit;on and

o M, . e

vrncover its cxpcnsas by ofrscttinq paynants duo under - the
Agrcemcnt, or (ii) nav- a riqnt ot rirst refusal to acquire

Seller s interests in tn- 2;;;11;3 and
Y. PG&E and Sellor navo aqrcod tnat any. and all

hcadvatar bcretits to PG&E’s downstrcam nydroclcctric plants

r-sulting !rom Seller’s Collett Addition or fxom any FERC

PR R R

licensed £aciliticl tnat rocnivn 504 pricas under this

v' Aqrnenent, shall accruo to PG&E !rco ot charge,)for the tar:
oz thc xngilixx;; (FERC) licenso.{m”J" B
: AGBZZHZHI,W S S

Now IHEREFORB, in considcrat;on of tho mutual promises

and obliqaticns stat-d horcin, s.llqr and PG&! hereby agree as

h_:ollows-ﬂ . ‘ L
1. DE}‘INITIONS

A

1. 1 All und-rlinod tlrns uscd harcin snall navg.tpa

ﬂn.aninq statnd in Appcndl; A Saction A-1, DEFINITIONS, of the
| Agreenent, except as, expressly amended by this, Sevzlement

‘Agreement. .

. .. 1.2 Anend :n. rotcrcnc- %o. pciz at page 3, lino 11, of

ftho‘Aqr-cnont to ruad.‘ !PACIFIQrcﬁgfgxp:5;59?3;9 COMPANY

-t R

1 3 Ancnd Appcndix A, Soction A—l DEFINITIONS, o! the

o\wn

(“PGandE’ or *mz')- e e e

‘Aqrcmcm: as rollows.m PR A I At R L YORS S BN
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) 1 3.1 Inscrt : tollowinq torn and its definition

at paqc A-2, liM 21- | t’:“‘.'“,'..j: " ‘:"’"."f o

‘"ggllg;;:Addigign»-fthc~7ysoowacrcifcot off~
strean water storage reservoir to be
constructed by Seller as part of the
Eagility in the Collett Valley. along the

: cxist;nq divcrs;on pipolino.- .

‘1 3.2 Anend the definition of znsilisx" at page A~

3, line 8, to read as follows: . _ . .
Eacility = That generation apparatus described in
Article Y and all assoclated equiprment owned,
maintained;, and operated by Seller as described in
the IERC Order Issuing License dated Decenmber 2, 1986
for project No. 8296~001, as such license was amended
on June 6, 1990 pursuant to the Application for
Anendment of License for the Collett Addition to Muck
Valley Hydrcaelectric Project, dated-January 1589.
The Collets Addition and any associated afterbay is
specifically included a3 part of the Eacility:
provicded, however, that the Collatt Addition is the
s0le water storage reserveir so included. Any other
water storage facilities, including but net limited
to thosze proposed storage reservoirs known as "Muck
Lake" and "Middle lLake," are specifically excluded

from the zn:ni:x- - ,
1.3.3 Ins.rt the !ollcwzng term and its dc:;nit;on

-

at page A-:, lin- 11._ . )
, ZZRQ Tho radoral Encrqy'noquratory Commission.

1. 3-4 DoIcta tnc dozinitionuqu zixﬂd price pericd”

_'vnicn appears at paq. A-4, lincs 5 thzoﬁqh 12, and rcplaca ic
“witn tho rollowinq.v

nm_nzm_mnm . The tir-t t-n (10)
years of the Lerm of agreement during which::-

forecastad energy prices and forecasted ag-

:u...umn ‘capacisy pricu ‘are in effect.
1.3.% Inlcrt ‘the :ollowing torn: nnd thelir

M ay Ay

definitions at page A-S, lin- 22*\
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ugg_xg:g: - Additional sourccs cf water
upstrean of the Facility which Seller . -:n
intends te develeop or acquire, as defined
at. ARIICLE 3, PURCHASE OF POWER, section

@

! - Those PG&E
hydrcelectric . tacxlitzes located downstrean
of the Facility and utzlizxng water from

- the Pit River. .

1.3.6 Insert the following term and its- definitions
at page A-7, line 10:

Hater vear = The period. of time, equal to

approximately one.year, covered by twelve (12)

consecutive PG&E monthly billing statements for the
Facilitv. 7The first such statement will cover the
period of approximately one month beginning on or

about September 23, 1990. EXach successive wyater year

will begin on or about September 23 of each year and

wvill be equal in- length to- the: number of days covered

by the following twelve (12) consecutive monthly

billing statcnonts unt t.o s-n.:- by PG&E. .

2.; FACILITY
2. l Anlnd ARIICLE 3, PURCHASE or- POWER at page 5 of the
Aqrccmcnt, by dclotinq SQction (b) in its ontirnty and
' replacing it with the :ollowinq- -

(b) Seller shall provide capacity and
- energy .from- its 26,000 -kW-(generator

nanaplata rating at 0.9 power factor)
-located at the Pit River near
Nubiobar, Lasson CQunty, Calizorn;a.

2.2 Amend ARQ!CLZ 3, PURCHASE OF POWER. at paqc 5—o£ the
Agreenment, Dby dolotinq Scction (d) in ita ontiroty and

r-placinq it with th- zollowinq.,

g cd) To avoid cxcooding the phylical limitations of
the inzerconnection facilities, Seller shall limit
the Facility’s actual rate ¢f delivery into the PGLE
system to 32,300 kW.
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2 3 Ancnd ARTICLE 3 PURCHASE‘CF POWER; paqc 6, by adding

~
o

.ne :ollowlng now soctlon (hj at lino 13» Eti”:.Tf:
(n)(x) Sollcr naa riqnts (i) pursuant o Stata
Water Resources Control Board-("Statc Board") pernit
no. 20063 as of April 20, 1990 and pern;t no.- 20445
as of May 17, 1990, and’(ii) riparian rights
appurtenant to lands along the-Pit River between the

- point of diversicn i{dentified’ in permit no. 20063 and
‘any afterbay or tail race associated with the

- Seller intaends to develop or acquire

additional scurces of water upstrean- of the Facilisy.
Subject to paragraph (h)(6) below, PGLE agrees to
accept and pay, pursuant to this Agreement, for
deliveries of energy and capacity from'the
attributable to up to five thousand (5,000) acre feet
per year of such additional water ("new wata:“) which
neets all of the tollowinq critcria~‘

(A) Such water is. dcvclopcd or acquirtd by Seller
after April 20, 1990, and comes from either upstrean
groundwater or surface wvater, or botn, in the sane
watcrsnad as - the Iggilixxr and’

(B) s-ller s riqhts to such watar are valid.

(h)(:)” squor has no-rzgnt, and shall ng: -apply for, eor
otherwise obtain, any right to the use or nng;xn;gz atter
it is discnarch fron the En:ilinx. B

(RY(3) Sollcr snall qivc PG&E vritten noticc of any pew
¥YALAX no later than ninety (90) days prior to -putting such
water £o use or when an application is filed with the
Stato Board rcgardinq Such- water, whichever comes first

- Syeh notice shall- provide the basis
upen- which such water ‘qualifies as paw warer based upon
the criteria described in- subparagraphs. (A) and (B) above,
the source of the ney watar, Seller’s rights te that
water, and the azount of pew water. Within 30 days after
the receipt by PG&E of Seller’s Notice, PG&E shall notify
Seller in writing of any additional specific information
requested to complete Seller’s Notice. Seller shall
provide the additional information requestad witnin
fiztaen (150 days tnarcaztcr.

(h)(4) Pnyncnts by PG&E for dalivorial of. onorgy
and capacity from the Facility attributable to water
in excess of five thousand (%,000) acre.feet per
year, which water would- otherwise qualify as ney
Waler, shall be as agreed by the parties,-but, in any
event, shall not be less than: (i) for as=-delivered
capacity, at prices authorized from time to time by

-9-
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APPINDIX.

the CPUQC and -which are  derived - from PG&E’s full
avoided costs as approved by the CRPUC from time to
tize:; and (ii) for energy, at-prices equal- to. PGLE’s
full short run avoided operating costs as approved by
~the CRUC from time to- tinme.. - Seller shall give PG&E
written notice of any water for which it seeks
paynment under this subparagraph no latesr: than ninety
(90) days prior to putting such water to use or when
an ajsplication is filed with-the State Board:
regarding such water, whichavor cones tirst.,

(h) (%) The partias ncroto lcknawlcdqc the
possibility that third parties may in the:future
develop- additional sources of water which - will enter
the 2it River upstreanm of the-Facility. Subject to
the provisions of paragraph (h)(6) below, any.
deliveries of energy and capacity from the Facility
attributable to such additional water, where such
water is developed or acquired in whole or in part by
any person or entity other than Seller ("Third Party
Watar"), shall be accepted and paid for pursuant to
this Agreenment: provided, however, Seller shall not
be paid pursuant to this Agreement for such Third
Party Water 1f it made payments or contributed value
towvard the development of such Third Party Water when
not required by law to do so. Payments by PGLE for
deliveries of energy and capacity from the Facility
attributable to Third Party Water that otherwise
would not qualify for payment pursyant to this
Agreenent shall be as agreed by the Parties, but, in
any event, shall not be less than: (i) for as-
delivered capacity, at prices authorized from time to
time by the CPUC and which are derived from PG&E’Ss
full aveided costs as approved by the CPUC from time
%o time; and (ii) for energy, At prices equal to
PGE&E’s full short run avoided operating costs as
approved by the CPUC from time to time. Seller’s
advecacy and defense of its interests, and- exchange
of information reqardinq wvater matters, shall- not
constitute a contributiocn of value of. tny kind for
purpcses of this subparaqrapn.- e

To the extent s.llcr acquiros actual knowiadqo -} 4
Third Party Water, as defined in this paragraph (R)(5).
Seller shall give PG&E written notice therecf no later
than ninety (90) days prior to putting such watar to use,
or, should Seller not-acquire such knowledge in sufficient
time to give notice within that timeframe, within thirty
(30) days after Seller acquires such knowledge. Such
notice to PG&E shall not be a condition of payment with
Tespect to deliveries ¢of energy and: capacity which qualify
:or payzent pursuant to-this Aqroamcnt. :
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T - f-,. -.‘«-ﬁ-mb_’ Y C .

o cn)(sy: PG&E‘retains all riqnts to- protact PGSE’S
"watar4riqnts by challenging- in“ the appropriate forun
.‘an- application or other proposal’te transfer or
cthervise grant Seller rights %o any water, including
qsx—ﬂﬂiﬁr-" ‘ T‘]ﬂ”ffJ*L:‘”°..u‘, el

P

' a }:m:nc;v pn:cz: R
3.1 Amend ARTICLE 4" ENERGY PRICE, at page 7 of the

© o

Aqrcoment by delctinq lincs 14 throuqn 17 in thalr entirety and

substitutinq the" follow;nq-lvir~ =

fror tho rcmaininq ycars of tne :g:m_gz
agreement, energy payxzents shall De as
follows. During years eleven (11) throuqn
twventy-five (25) of the
Seller shall be paid for cnarqy dcl;vcrad

PG&E at priccs equal to PG&E’s full

‘as
approvcd fron time to time. During years
twenty=-six (26) through forty (40) of the
, Seller shall be paid for

enexgy delivered to PGLE at prices equal to
ninety percent (90%) of PGLE’s full shorf-
Zun avoided operating costs.

4. cumum ,
4.1 anend m:cm: 7, cunn:r.m'r, at page 12 of the

' Aq:oggoﬁt by inscrtinq thc !ollowinq at lino 14'

‘ 7 1 Scllcr's sclcction -of Curtailment
Option A above shall remain in effect until
completion of the Collett Addition. As
used herein, "completion” means the Collatt
Additicon is capable of receiving, storing
and delivering water. Seller shall give
vritten notice of completion within thirty
(30) days of completing the Collett
Addition. Paragraphs 7.2 through 7.5 shall
apply upen receipt of such notice by PG&E
and shall continue for the remalning ferm
of agreemant unless terminated by PGLE
pursuant to section 7.5 below.

7.2 Adiusted Enerqy Price

7.2.1 Each yater vear, PGLE may curtail Seller
during off-peak and super off-peak hours (as delined

=11=
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in table B-4, Appund;x B). Such curtaillment shall be
- limited. to . four: hundred.-(400) hours: par

. and further limited to-one hundred -(100). hours per

calendar mon:n and,six (6) hours por day.

7. 2.2 Durinq any pcriods of curtailment in
accordance with paragraph 7.2.1, PG&E will pay Seller
an adijusted energy price equal to-but net in excess
©f PG4LE’s avajilable alternative energy scurce. Said
adjusted energy prices shall not be subiect to the
adders provided for in Article 7.3. ,

7.2.3 Whenever possible, PG&E shall-give Seller a
minimum 24 hours prior notice of any curtallment and
i{ts probablc duration, but in no event shall PG4LE
give prior notice later than 2:00 p.m. of any day as
to any- curta;lncnt during thn lubscquent 24-hour

‘ pcrzod.

T 7.3 adder

7.3. 1 ' Thc provisions o! tnis paraqrapﬁ 7.3.1
shall apply through December 6,-1998. Throughout
each yater vear, the forecasted energy prices listed
in Appendix B, Table B~l for the off-peak and super
ocff=-peak nours shall be adjusted upward by 7.7% for

Period A and 9.6% for Period B; subject, however, to
the provisions of paragrapn 7.4 and Appendix G. '

7.3.2 The provisions of tnis paragraph 7.3.2
shall apply beginning Decembexr 7,-1998, and
continuing through the end of tne

Throughout each yater ysar the applicablq energy
price for the off-peak and super off-peakX hours
pursuant to Article 4 of this Agreement shall be
adjusted upward by 1.85% for Period A and 4.83 for
Period B:; subject, howvever, to the provisions of
paraqrapnl 7.4, 7. 5, and Appcnd;x G.

7.4 xnd_nz_xnn:_bdinazn:nsa

At the end of each x;;g:_xgn: PGSE shall determine
the amcunt of megawatt-hours of energy delivered to

PG&E from the Facility. If Seller deiivered 97,800
or more Regawatt~hours of energy to PGEE from the

Facilisy during such water vear, -then no price
ad4ustments shall be nade. If Seller delivered less

than 97,800 megawatt-hours of energy to PG&E from the
during such yater year, then the following
shall apply:

7.4.1 Payncnts mado to s.ll-r pursuant to
paraq:apha 7.2 and i 3 abovo :nall bc adjusted

-12=
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4.2

APPINDII

pursuant to Appendix G.. ,mf-ﬁr,;yﬂ

Ted.2 Any adjustnen:sfmado-pursuant to paragraph
7.4.1 shall be macde Dy a credit or debit, as the case
may be, to Seller’s power purchase statenment (the
"statement") within sixty (60) - calendar days after
the end of a wyater vear., If following such an
adjustnent an azount remains due either party, then
the owing party shall pay the other party the balance
dus: within thirty (30) days. from the date of the
statenent. Any anount due Seller or PCLE pursuant o
this paragraph shall accrue interest at the then-
current three (1) month commercial paper rate of Bank
of America from the end of such so-day pcriod.

7.5 cancellation .. . .

PCLE may, at its'lolo option, cancel the provisions
of this Article 7 at any tine. after .DecCember 7, 1998,
by giving written.notice to Seller. If PGLE clects
to cancel these provisions, the provisions of
APPENDIX C, CURTAILMENT OPTION A = HYDRO SPILL AND
NECATIVE AVOIDED COST, shall thereafter apply.

Anend the Agreenment- by adding "Appendix G" and

"Adjustmaent Examples" which are attached to this Settlement

Agreenent as Attachments.A and B, -respectively, -and are.

incorporated herein by this reference, following Appendix F.

5.

AdganAfﬁicli'éiINQ:IQZé;_;tlﬁ§g;;;ii6;;€nc Agreement, by

dclctiﬁéxiincs'9‘tﬁfodéh*laxiﬁ"tﬁéfr:;néfriégiand_roplacinq

then with the :ollawinq-:. reroe

. CALL writtnn noticns :nall bo diroctod as
. ;Afollowl. e ) ‘.' - -

RENTTN

f’Paciric Gas and zlcctric CQmpany
.Attantion:  Vice President - Powcr Gcncration

245 Market Stroct, ‘Roen. - 316
San Francisco, CA 94106 o

-,In‘addition, a copy,o: tll,noticqstﬁursuant te

paragraph 2.3 of this Settlenent Agreanent shall be
sent o the following:

-13=
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- -
P o et o imse

Pacific Cas and Electric Company,
Attention: Manager = HydroGeneration
245 Market Street, Roon 316 . -
san Franc;scc, CA 94106 ' R

';I:;ﬁgll:::‘ o S
© 'Malacha Power Proj-ct Inc.w'"
“Managing:Partner '
Malacha Hydro Limi;nd Partncrship

© P. 0. Box 6640~ -
‘.BOLse, Idano 83707

In addition, PGLE shall exert its bost ctrorts but shall be
under no obligation under this Settlement Agraement or the
Agreenent to send a copy of all-notices to Seller sent pursuant

to this Settlement Aqreement to.

" Malacha Hydro Limited Partncrship‘ .
Attention: Project, Hgnager o
15397 Prospect Drive = =~
Rcddxng, Calitorn;a 96001

" 6. ‘TERM OF AGREEMENT-
“‘Amend ARTICLE 12, TERM OF AGREEMENT, at page~14-of the

Agreenent by deleting lines 6 through 10°in their”entirety and

) o-w e . Ve Bl w g M e me e e e
e MR T : [ . O T A A ]

inserting the following:
This Agreement shall be binding upon
execution and remain in effecCt thereafter
for forty (40) ycars"trom Decenmber "7 ;1988
subjcct to—tnn proviszonx oz this ARIICLE
12.

If at any time after the-end‘of year ~ '~
twenty-five (25) of the ferm of agreement
the Facility fails to - deliver energy to
PG&E for three (3) consecutive ‘calendar

months or more £or any reascn other than
{nsufficient streamflows, then the -Lerm aof
acreement shall, at PG&E’s sole option, be
aextenced for-a pericd equal to the length
of such outage. Seller shall give-written
notice to PGLE of the reason for, start
date, and anticipated duration of any
Facility outage exceeding three calendar
months. Such notic- snall be qivcn to PG&E

'_14_




within twenty (20) days after any outage
exceeds three calendar months ‘in lengthl=“™ - *

-

7. LONG TZRX,CESSATION OF PRODUCTION

In tho avont that tno Ingili;x (i) zails to produco any

I

..‘energy fbr any cont;nuous period excccd;nq one vear for any
reason other than insu!ticiont streamflows, and (ii) no person
or- cntity is mak;ng a qood‘faitn otrort to rnstor. energy
production,at>tnc zggili:x tnen, subjcct to~PG&E' receipt at
the tinme of its. cxcrciso ot nitnor or tno options described
fbclow o! thc wr;ttcn conscnt oL (i) Junipcr Ridgc Ranches, Inc.
and snareholdcrs, or’ thcir r-spectivo ‘successorsin interest,
pursuant to- that certain Integrated- ncasc‘Agrccmcnt,was anended
--and otherwise modified, memoranda-of which are recorded Iinter
alia January 14, 1985, in Book 441, Page 166, Official-Records,
and Oczober 27, 1987, in Book-480, ‘Page. 595, Lassen County
Cfficial ﬁocords, and’ (ii)-any-lenders having a.security
interest in-the Facility at’that time, PGLE:shall'have'the
following rights, "to be exercised-'in the:alternative-at its
‘sole’option: R

' (a)* A‘right of:first refusal.to acquire

Seller’s interest in the Facility on such terx:s
as-are nutually-acceptable to PG&E and Seller:
and ‘ L

(b)Y The right to restore the Facility to
operable condition and thersafter Tescover its
axpenses through an ot:sat aqainnt paymnnts due
undar the Agrsensnt. s

8. AS=-DELIVERED CAPACITY PRICE




8.1 Anend Appcndix D AS-DELIvERED CAPACITY, of the

B N P R IRt
v P PR

Agreement as follcw3~

-

8.1.1 Delete in their entirety lines 19 through 24

from page D=1 and linos 1 tnrouqh 15 from paqo D-2. Substitute

the Zollowzng"“'

Durinq ‘the 'ﬂxnﬂ.m:i.:n_mzm the as-delivexad
capacity prices will be calculated -in: accordance with
Exhibit D~1 and the rorocastod shortago costs in
Anended Table D=2.. ‘ _ S me

S For the remaining- years of the ferm of. -
agresxent, PGLE shall pay Seller for nz_

watcmumumd o
CApACitY prices that were paid Seller in

-, the, last year of the fixed price period. -
iﬁ“fﬂvzfiﬂwuﬂé
- Table D~2, Forecasted

.1'
arline 17 g

,’% ‘-LJ.A_:
Shortage Cost Schedule, at page D- , ~ahd—ENbeVirtate "Anmended

Table D=2, Forecasted Shortage Cost Schedule™, which-is
attached as Attachment. C to- this Settlenent Agreenment.and
incorporated herein by this referencae.
-9. -HEADWATER - BENEFITS. . -
.-9.1 PG&E and Seller agree that, pursuant to:.the--
--"Agreement to Forego Headwater Benefits". (HWB Agreement)
attached hereto as Attachnent.D anduincorporatadgpg;pip by this
referance, Seller will forego all rights to.the-headwater
Denefits pcynnnts tron PG&I as dcrinnd in the HWB Agreenment to
"(which Seller othcrwiso would bc .ntitlod pursuant to section 11
of tho rznc rnqulationz undcr the rcdoral Powoz Act.
9.2 :z, notwitnstandinq the- particl' agreement, PGLE is
roquircd by FERC or other qovornncntnl autnority of competent
jurisdiction to make headwater benefits payments to Seller . )

wlGm
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'Lwnich s-llcr nas aqrocd o roroqo pursuant to tho HBW

IR
'.b.*ul..n

Agreement, then the amounts to be paid by PG&E to Seller under

this. Aqreemcnt snall ‘be reduccdrby tna ancunt of any such

hoadwator bonc:it paymcnts.r”'fﬁg :

PRED

L

l0. DISMISSAL W’TH PREJUD’CE AND RELEASE OF CLAIMS.

»n,,\"

10 1 5011¢r and PG&E, in conjunction witn tnc cxccutioa

s

of th;s Scttlemcnt Aqreomant, shall cxecut- and rilo a joint

motion for disn;ssal vith projud;cc o! tnc COmplaint. o

:«...u ,nu.-u

10.2  For purposcs of this paraqrapn 10, tno tnrms
party and "partics“ shall includo all at:iliatas, naxrs,

transferccs, succosscrs, assigns, ot!ic.rs dircctors,

g

sharcholders, aqcnts, employcos, rcprcsentatives and attorneys

P PR

ot Sollcr and PG&E.

m
- S A -,

: 10 3 Thn waivers and rclcascs sct :ortn hcrcin include

" n-‘v

all cla;ns allegod in, or wnich could havc bccn allcgod in, the

CQmplaint, wnctnor or not known by cithcr party at tno tlme

tnis Scttlement Aqreament is exccutcd, and snall roloaso both

S

'parties fron any and all liability.
. 10.4 ‘The partics 1ntond and aqro. tnat tna waivcrs and

r-lnasas conta_nod bcrcin snall bc cztactivo as a :ull and

Tee A

"tinal talcaso of and from all mattars sct :ortn in paraqraph
10.3 above, and, in rurthoranc- oz this intcntion, cacn party

hcroby acxnowxcdqos and agrnon tnat it is ramiliar witn and has

1 o

'bc-n advised by lcqal counsal o: its cncic- conccrning the

s e




._““Aqroomcnt.

. :'ﬂ“\:“-'

tn—. d‘l

lcqnl arfect of Calirornia civilyCode SQction 1542, wnzcn

,.v«..,-.f..‘ E N o SR ™

P T iy i ey 4 ]
IR DA A A B DRI, SRR Rt

provxdcs as :ollows.
"~ A- GENERAL RELEASE DOES NOT- EXTEND TO' CLAIMS
WHICH THE CREDITOR CCES NOT KNOW OR SUSPECT 1O
EXIST IN HIS FAVCR AT -THE.TIME OF EXECUTING THE
RELEASE, WHICH IF XNOWN BY HIM MUST HAVE
MATERIALLY AFFECTED HIS SETTLEMENT WITH THE
DEBTCR.

Eacn party boinq awaro o: and navinq bccn adviscd by legal

’ counsel as to tnc siqnlrxcancc and 109&1 cf:cct o! such code

sactlon, haroby exprcssly waivos and ral;nquisnes any and all

.

riqnts and bonctits such party mny havo thoroundcr er undcr any
other statutc or comnon law p-xnc;pal of sinilar cf:cct with

rospoc; to tn- waivars and rn;cases provido :or in tn;s

- -

‘paraqraph lo. A N e e
10.5 Each party noroby furthcr acknowlcdqes tnat xt is

-

aware that it may horoattur discovcr Zacts in addition.to or

dirfarcnt zrcn thoso which it knows or bcliovcs to bo true with

i -

-v'rospcgt to the subjoct nattor ot tnis paraqraph. but botn
part;os agrcc tnat it is tnoir mutual intont;on tully, rznally
”and fcrovar to scttlo and releaso all of thc matters wnicn are
'tpc :ubjcct of tho waivcrs and rnl-ascs providnd for hcrein
notw;thstanding tn- discovcry hcr-artnr ot any additional or
.vd1110r.nt facts cxistinq as ot tnc datc of this Scttlcment

o - e R T - R
" -

10 6 Eacn party noroby cov-nants and aqro.s that it will

! Al

,”not. dir-ctly or indircctly, conncncc, inntitut-, pro-ccuto, or

vt - :-f o

naintain in any manner whatscaver, any Ianuit, ruqulatory
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hearing, acticn, or other proceeding in law,.equity .or:
vqtp?;yisg,;wn;cni;p‘gqy&yayLQrisqsﬁoutio:,&or¢i;q:clatod,

7 dizgq;iy or indirectly,.to the.waivers and releases.contained
herein, or which seeks to rescind, terminate invalidate or set
aside this paragraph 10, in whole or in part, for-any reason

- whatsoever: provided, however, that an action may be drought by
c;:ngr_par;y to enforce this paragraph .10. . .- .-

. ...%0.7 The ralease of claims contained in this.Settlement

_Agreenent is a part of a compronise settlement and.shall never
at any tinme, for any purpose, be considered.an admission of

M;iabi}i;yuo;frcsppa;ibi;ity‘by either party. . ... .. ',

110.8 The mutual release of claims contained.in:-this
Settlement Agresenent is the result of gccd»:aitnﬁncqctiaticns
between the parties. Such release-is not-the product of
cellusion, fraud or any tortious conduct ainmed.to injure tie
interests of any person Or emEATY: ... . .:. . ins oo

1l. REGULATORY REVIEW

X1.1 This Settlement Agreexzent_shall be submitted to the

. CPUC for its approval pursuant.to Article 13.3, Stipulations
and Settlexments, .cf the CRUC’S Rulqs,ot,Prac:icg&anq.P:ocedure.
. 11.2 This Settlement Aq:cemcn: is .conditioned . upon and
shall not be effective until (a) .the CRUQ issues a,docision
that in terms satisfactory to PGLE approves .the reascnableness
of the Settlenent Agreement and the Agreenent as amended, and
unconditicnally authorizes full recovery in PGLE‘s rates.of all

ﬁaymcnts nade under the Settlenent Agreerxent and Agreenent as
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30 amended at the time the payments are made; and (b) such SPUC
decision*bocomésffinal}“&nédﬁditféﬁailandﬁuﬁgﬁpeafdgi‘:
- (including exhaustien of ‘&ll ‘administrative and ‘judicial
‘appeals or remedies and ‘time periods ‘thereof). ‘PGLE ‘shall
" inform Seller of the date 'whén this condition has been
" satisfied. L T e
"11.¥ PGLE and Seller 'shall use their best ‘efforts to
Support the reascnadbleness of this' Settlement Agreement’, and
the Agrecnent as“ambhdhd;*bcfbr57any”qoﬁbrnhan'hﬁfha:ity of
- competent jurisdiction in a proceeding involving a' review of
the Settlement Agreement or the Agreenment for purposes of
allowance or disallowath‘1n‘rhtis*chhrchTbY’PciEiWitadn party
'shall bear its own 'costs and expenses associated with seeking .
- “such’ approval. - ' P S R R s
127 ETFECT ON AGREEMENT 7

R T e T

©Exceptas expressly modified by this’ Settlement Agreement,
the provisions of the Agreementshall remain-unchanged.”
13. ENTIRE AGREEMENT o o W
*7Th£3'SctticnintEAthcndnt‘éoﬁstitutes“tﬁe entire agreement
of the‘parties with-Tespect to' the subject-matter herecf and
supersedes any and‘all prior negotiations, correspdndence,
understandings and agreements S&tVi&ﬁ*tho"piffiis*fospoctinq

the subject-matter -of this Settlement ‘Agreement. =~ -

4 am

. - | Ay

247 MODIFICATION - ¥here
This Settlement Agreement may De further ‘amended or

modified ‘only by & written instrument signed by the parties

[ I PO T AT T
B . o aw T e ey

[—
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13- CAPTIONS B o T O R R ol A TR (i
Captions are included herein for ease.of-reference only.
- The.captions are not.intended to.affect. the.nmeaning of the
.,contgn;s:or.scopo,o:_;nis,SQt:lppcntwhgrncmgp;,hythzgﬁﬁ‘
~16. . CHOICE OF LAWS. .. ... | -.o - oo <o
This Settlement Agreement shall De conatrued and
 ,intprprct-d¢ip.accprdango%yipp:tpoﬁ;aygﬁotﬁgng:Stagc of
California, excluding.any.choice of law.rules that may. direct
- the application of the lavs.of another jurisdiction.....
17. NON=WAIVER .

[ A i A A Y

No term or provision hereof shall be deemed waived and no
- ‘breach. cxcuscdmunlcss such vaiver or consent. is An.writing and

signed by the party clalmcd to have. so wa;vod or conséni;d.

18. INTERPRETATION e S A

This Settlenment Agreement is tn¢~r-su&t"o£~ncgotfatzon.

vxorqovcr, oacn‘party has revieved -this Sottlomont Aqrcencnt,
-and-'has nad full and adequate opportuni;;T;;ng;:;;'icqal
-advice regarding. this Settlement Agrconenpvtzqm_tnewlaga.
counseal of its choico. Accordingly, tnn rulc of construction
inCivil Code § 1654 to the effect that: any'anbiquity shall be
resclved aqninst the drafting party shall no;ZQnggg;Sgsd
against either party in the interpretation of this Settlement

Agreenent.




19. TIME

All references herein are to calendar days unless"’

othervise specifically stated.
" 20.7 COUNTERPARTS ~- 7

. e

[ ]
~ '

RS ]

This Settlement’ Agreement may be- executed” in’two’or more

counterparts,” each of which shall be deemed’an’original”and all

of which shall constitute one and" the- same instrunent.

P - oy o

- yom
v PP e e T e

| INYWITNESS WMEREOF,  the- parties-hereto have caused- this

' Settlement Agreement to be- executed by their duly-authorized

representatives,-and it’is’ effective as”of the’ last’date set

forth below:

..mm ,.mm'- e e N
. LIMITED PARINERSHIP e m
~"BY 'ITS "GENERAL-PARINER, "~

i Pe%e &Cwecr—'mc

NAME: E-Ro3ERT )’\/7
rrrrEs TRES D@08

. B 2lhos 19

KBWS
"MAZACHAZ.DPT

a A oas e W

~ "4\1

Sty . PRI
W et LT

AR o
v -

"S-+ PACIFICTGAS® AND“ELECTRIC

COHPANY :
e ERA IR S AT

B -+ S
ﬁ{r’a-u e

**anzziénbaznr'J&ﬁuixwooo
- PITLEF"-Vice 'President

'DATE" " F7
__SIGNED: _




ATTACHMENT A
APPENDIX G

This Appendix sets forth the methed by which payments will
be adjusted, if necessary, at the end of each waler vear,
pursuant to Article 7, paragraph 7.4, of the Agreenent. Said
adjustnents shall be determined using the following formula:

P= (ADD = AEP) (X)
wvhere:

Pm= Paynment due PGAE. If P is negative, then
payment is due Seller.

ADD = Tota)l adder payments nade by PG&E to Seller
during the applicable water vear pursuant to
Article 7.3.2 of the Agreement.

A sum of money equal to the difference between

the following figures for the applicable paleX
year: (1) the total dollar amount of energy
payments Seller would have received, excluding
the adders applicable under this Agreenent, for
the energy Seller actually delivered to PGLL
during curtailment periods if PG&E had not
curtailed Seller’s project pursuant to Article
7.2 of the Agreemant and (2) the total dollar
amount of the adjusted energy price paynents
pursuant to Article 7.2 of the Agreenent which
Seller actually received for energy delivered <o
PG4E during curtailment periocds.

A factor defined by the following formula, with
the stipulation that X cannot have a negative
value nor excaed a value 2f 1.0:
X = (Y = G)/10
where:
Y = 97.8 gigawvatt-hours of energy -

G = Total energy generatior, in gigawatt-hours, by
the Facilizy during the applicable waler yeaxr.
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END OF WATER YEAR' A.DJU ST\/IE.\T

/ et N . Y
e e s et

EXAMPLE Ng. | ("Wet vaar™)

Assumptions:

L e P e
Tt

Total energy generated” during warer vear = 130,000 mwh
Alternate price = $.012/kwh e
Applicable SO4 fixed energy price’ = $.082/kwh ] ‘
Energy delivered during curtailment periods = 10.000 mwh

Energy subject to adder payments = 60.000 mwh . . . ... ...
Total off-peak adder payments (ADD)- dunng wareryear”="$426.000

. Adjustment calculation:
P= (ADD- AEPYXX) - -
where: - »
P = Paymcnt due PG&E. If the end” of yca.r adjustmcnc. as |z
‘determined- using ‘the formula abovc. is' "negative, payment is
due Seller. R

A -

ADD = Total adder payments made by PG&E to Seller during each
water year, pursuant to Artcle 7.3.2 of the Agresment,

AEP = A sum of money equal to the difference between ('1,) :hc sum
of energy payments-Seller ‘would have receivedif. PG&E.did net
inveke its right to curmail Seller's project pursuam: "to Article 7.2
of the Agreement and (2) the sum of energy’ payments ‘Seller
received at adjusted” energy prices pursuant to Article’ 7.2 of
the Agreement. e e e

= A factor defined by the following formula, with the exception
that X cannot have a negative value or exceed a value of 1.0:
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. X=(Y-G)y0
where:
Y = 97.8 gigawa:t-hours\. of --\cncrgy S,

G = Total energy gcncrauon by the Eagility, in gigawatt-hours,
during each water vear.

Y = 97.8
G = 130.0 R R
X =Y - G)Yl10 = (57.8 - 130.0)/10 = -3.22" (Therefore = 0)
ADD = $426.000
= (10,000 mwh)(.082-.012)(1.000) = $700.000
= (ADD AEP)(X) = (426 000-700 000)(0) =0.

Thercfore. no payment is due either party :

P

- .

o - .
- A i e

Assumptions:

Totl energy generated during water vear = $0.000 mwh.
Alternate price = $,012/kwh

Applicable SO4 fixed energy price = $.082/kwh

Energy delivered during curtailment periods = $.000 mwh
Energy subject to adder ‘payments = 50,000 mwh-

Toul off-peak adder payments. (ADD) during __;umu 3 5355 000

Adjustmeat calculation:

Y =97.8
G =9%0.0
N “X'=, (Y G)/IO = (978 900)/10 l 073
. 'ADD"= $355,000° ~
"AEP = (5000 mWh)( 082 012)(1 000) = 3350000
, P = (ADD A.EP)(X) (355 000-350 WO)(O 78) = 53.900

Therefore, Seller owes PG&E $3,900

Page 2
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EXAMPLE No, 3 ("Drv vear™

Assumptions:

Total energy generated during water vear = 80.000 mwh
Alternate price = $.012/kwh

SO4 fixed energy price = $.082/kwh

Energy delivered during curtailment periods = 5.000 mwh

Energy subject to adder payments = 40.000 mwh

Total off-peak adder payments (ADD) during warer vear = $284,000

Adjustment calculation:

Y = 97.8

G = 80.0 :

X = (Y - G)Y/10 = (97.8 - 80.0)/10 = 1.78 (Therefore = 1.0)
ADD = $284,000

AEP x (5,000 mwh)(.082-.012)(1,000) = $350,000

P = (ADD - AEPX(X) = (284,000-350.000)(1.0) = $66.000

Therefore. PG&E owes Seller $66.000

Page 3
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PACIFIC SGAS AXND ELECTRIC COMPANY
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-, .
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-— PRACALE SRLLT o San PRANCISCS CALPEEN L gateg o WINNIAN o *nun s iergoge

AMENOMENT T0 ZABLL 3 = )

Yoracasted tncrjy Price Schedule

Pursuszs to Ordering Paragraph 3(¢)
of Declialon No. 86=12=104

Year of .

Toecgy Yorecasted Evecgy Pricece. {/xvh Velghce?
Dellye Peciod A Pariod 3 Anrual
e~’es OrePeaxr Pa="lal=Peax Of7=Peak Oz=Peak Par=is] Peax Off{=Peak Average

1995 13.61 12.98 12.8 13.79 13.48 13.18 13.14
2008 13.62 12.98 12.56 13.79 13.48 13,15 13.1a

® These prizes aTe diffecertlaced by the time peciods as defined fn Tadle B=i.

AINOMENT 70 TABLE D = 2
Forecasted Shorzage Coss Schedule

Pucsuac: to Ordering Paragraph 3(d)
of Decistor No. 86=)2-104

. Yorecasted Shortage
Yesr Cost, $/xV—yr

1993 188
1999 188
2000 132




0.90=02-001, A.91-04-007

APPENDIX

@ HEADWATER BENEFTT ALLOCATION AGREEMENT
BETWEEN
MALACHA HYDRO UMITED PARTNERSHIP
AD
PACIFIC GAS AND ELECTRIC COMPANY

-

This agreement is by and between Pacific Gas and-Electric Company ("PG&E"), a
California corporation, and Malacha Hydro Limited Partnership ("Malacha®), a limitad
partnership formed under the laws of the State of Maryland.

‘Whareas, PG&E owns and operates Federal Energy Regulatory Commission (FERC)
Project Nos. 233 and 2106 which are downstream of Malacha's FERC Project No, 8296
on the Pit River; and

Whereas, Malacha salls the power‘from FERC Project No. 8296 to PG&E under an
Interim Standard Offer No. 4 Long-Term Energy and Capacity Power Purchase
Agresment (PPA) signed by PGAE on December 4, 1984, and,

Whareas, in accordance with Section 11.14(a)(1) of the FERC Regulations, PG&E and
Malacha have negotiated a settlement for headwater benaefit paymaents.’

Now, therefore, the parties agree as follows:

1. As an Integral part of the attached-amendment to the PPA, Malacha agrees to waive
any and all headwater benefit payments by PGAE involving FERC Project Nos.
233, 2106, and 8296 as regulated by Part 11 of the FERC Regulations, 18 Code
of Federal Regulations.

In the event that, by reason of any requirement of the FERC or other
governmental authority having jurisdiction so to do, PGAE is required-to pay
headwater benefits 10 Malacha by reason of such facilities, the amounts o be paid
by PG&E to Malacha under the Settiement Agreemaent between Malacha Hydro
Limited Partnership and PGAE dated shall be recuced by the
amount of any such headwater beneflt payment made to Malacha.

No replacement, iImprovement or enlargement of PGAE FERC Project Nos. 233
and- 2106 or Malacha's FERC Project No. 8296 shall result In any Increase in
PGA&E's payments hereunder, provided, however, in the event Malacha's FERC
Project No. 8296 Is amended: after June 7, 1990 3o as to increase water storage
capabillty, Malacha does not waive the right to claim payments for the
Incremental headwater benefit associated: with the increase in water siorage

capability.

Malacha agrees to file this settiemant with the FERC for its approval according to
the provisions of Section 11.14(a)(1).

(END OF APPENDIX)




