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BEFORE 'l'IiE_' PUBLIC TJ'I'ILI'I'IES, COMMISSION OF 'I'HE S'I'A!XE OF CALIFORNIA 

~~~~~~~x::~;o:i:!~iif~~~e l' ... ·.· ... rmOO~~~ro&~'· 
Commission's rules of procedure in .) ~ 
accordance-with: Public Utilities.: "y .R";.:84.-J;2-02a. . ':: '-., , 
Code section 322. and considerin9'_)(Filed .December, ,19,1984), " 
changes in th'e 'corunission's Rules' ) -" , ,.,.' -' '"". '" ,," ( -" , .. ' 
of Pr:1etiee.and, Proeedure_' .) ".' • f : \' .h ,. 

. \' .. ' 

------------------------------------) 

IntrQSiUction 

INTER:Q( OPINION ISS'O'XNG PROPOSED ROLE 
TO GOVERN EX PARTE COMMUNICATIONS 

IN COMMISSION' PBQCEEQXNGS . 

, . ~ .: \ 

Today we issue a rule' to· govern, ex: parte communications.' , 
in cove:r:ed Commission proceedings. . We ,detine a, covered proceeding" 
as "anyformal- proceeding other than ,I a.- rulemakinq' or,.·an.'OII, " e consoliciateCl-w.ith a' rulemakinq to the extent-that the"OIJ::·ra·ises 
the identical issues raised in the rulemakinq" • Since the,: ,rule' 
will be added to: the Rules· of Practice' and" Procedure'i-,we"will 
torward it to the Office of Administrative Law '(OAL)~,in. accordance 
wi th applie~le provisions of the Government Code.. ,: At the 
conclusion of the OAL -publication: process.,-: we intend to' adopt' the" . 
rule as set forth in Appendix B. 

Because'the ex parte rUle will have a significant. impact: 
on this commission and the parties who. appear before it, we makean'~ 
ettort in this. decision to 'aescril:>e the coxnmission's·,tormal, 
decisio:cmakinq process and to araft a rule which: is flexibly 

, , 

attuned to, the dynamic and' diverse: nature ot that ,process,; 'As a"· ,,' 
matter of souna public poliey f we l:>elievo 'that- any' rule:.:applicable 
to all formal proceedinqs must be effective, fair-', (both', in;:,reali ty 
ana in.appearance), understandaQle,. and easily aciministered. 
However, such clearly beneficial 'goals': must he' realized in '.an 
environment which accommodates the Commission's various functions. 
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The Formal J)eeisionmAking Process 
'I'hiSComlu'ission.' is an administr~ti';'e agency:~':'T.rnii~~::·~::·:::·::' 

purely legislati~e~ or:' ;p~relY judicial body,. we enqaqe'.:in:itwo ,types,~,':-~: 
• '. , • • • '.. .., ,0# ... ~.' 

of tormal'::'decisioninak{ng~:,which extend ac:z:::oss a sp,ect~: o~ :':,:; " ,,' .',:-
activity. At, one end of the spectrum. is' pure 1I'1egislativell'·':: 
activity, while at the other end is ,pure Had.j udica,tion~ ",; ':, '';he ,,' 
legislative forum, by its very nature, is one ,in· which the' ;, ,- , 

decisiorunakers seek and receive an array- of viewpoints on" issues:" of ,­
,prospective, and typically general, application. It is an 

. " I ' 

environment in which the decisionmakers must have full and open 
access to the broadest array of viewpoints if they are to discharge 
their responsibility fairly and effectively. In contrast, 
adjudication is a process in which participants expect tairand 
reasoned treatment in a' context devoted to retrospective ',: 
consideration of: specific facts and issues.,' To achieve'the, goal of 
fairness in adjudication, the decisionmakers must restrictthc-
ability of -any- one' participant to circumvent the formal, process, 'and e 
thus gain an." advantage over others." 

Between these, two ends' of the spectrwnlies. -a qreatrange .. 
of formal decisonmaking which. may: combine elements:, of ::both. ' ,"" . 

categories. Our task is to develop a rule which. recognize's, and 
accommodates not only the two ends'ofthe spectrum, :but the.' range , 
of acti vi ties :between the two. Below" we" examine- the - , 

characteristics which distinguish these formal decisionmaking 
processes and, the legal :basis for fashioning" the', ex parte rule" "­
which we issue today. Our rule will, operate clifferently depending" 
upon decisionmaking, contexts, and represents our considered effort - ,',. 
to :balance the' 'reqtlirements of a multi-faceted process against:, , ,,:<::' 

fairness and due' process, concerns. " <." I,,,',, 

1. Adjudicatory runctiODS " 

When the commission is acting, in its: ,most adj udieatorY 
capacity,. it is enqagedin clispute resolution '):)etween, or:'~amon9":" "" 
parties about the leqal effect 0 f . past actions, or:; events. ,~' This:: is',', " 
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an attempt to. ascertain the truth reqardinq:'p'ast eVents""or"'tacts, 
so that existi~g "rules', ~equlatiotis:' o'ria:.:is 'c~n b~'" ~'ppl"ied'" to 
d.ecid~'.' the 'merits oi the allegation's i~:- issue: ':*Enforc~ment-""'> 
related proeeedingsw'~' as defined., in the 'propo~ed' rule'~ , pr~";id:~~' an> 
example of such' ad.judication because thei:r>Subjeet'matteririeiud~~' 
the alleged violation of a law, or of an order or': rule'" of th~" 

'.,. .. I," .. 

commission .. 
The .. retrospective nature of ~djUd~eatOry:~aet~finding'an(j~~', 

decisionmaking reql.l.ires that we regulate off-the-recQrd.··' . ' , 
communicatio~s botweon parties and clecisiorunakers 'in' ad.jUdIeatory , 
proceedings more restrictively'than in any other type of'covered 
proceeding.. Therefore, we promulgate a rule which, in ' 

, . .' . . . 
""'enforcement-related proceedin9sw~' reql.1ires disclosure of ex parte 
contacts until' submission of ' the case I1ncl prohibits ~x part~'J 
contacts atter that time. . , ,. 

We are' persuaded that in our"purely adj'uc:l.:i:catory 
proceedings' it' . is unnecessary to appli a blanket prohibi ti~n" of 
ex parte communications. Such communications macle priQ.t:" to: 
submission ot the matter will·not·be'·pr.ohib:i.ted.Howe~er,;:'a fair 
result requires that any and all ex parte communications ,be 

c· \". 

available for review in a file that is publiely access~ble. We 
will require our.Central File Room to maintain tiles'of ex,parte 
communications, an~.to make 1:,hem avail.~~e 'for public :r.nsp~etion. 
Thus, the rights of all parties will be protected by public 

, " 

disclo~ure of such communications. 
At the saJne time, we also are persuaded that ,;ex·:parte 

eOl!llnunications in adjudicationmadeatter .. ,the matter .is:sUbmitted 
should be prohibited. To. allow such.eommunications atter::: 

• .r.\ •. " .'. 

submission, we believe, could.sul?j.ect our decis.:i:onto .. ~un:fair 
intl uence ... .. ' .. " .J....... ." 
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2. Legisl§tive Fyn£tions, ' ,_, _ ,. " .... , I". "', """,~, '. 

_ , When acting a~ a Consti tutio~~'l, al:ternatiy~, ,.1:o:"~r:. ,.; ... '. :. ',. '," 
delegate" of' the Legislature, the Commission 'operat,es i~'_~ .. p'~.QaC1£ive 
mode, formulating new or revising existing poliey" via a process,'~:, ,.-

.' • . I , '. ,I • • • ~ 

which often (though not always) involves assessing, facts of,a more 
. . , ~' .' ,,' . 

generalized nature than those which" form the basis o,f an, , 
adjudicative case. We believe that the overwhelming majority of 
our activitie& involve logislativo functions. Some of ou~ 
proceedinqs are exclusively legislative; these proceeding-s .. include 

• '. • .".. • .',. 'J, • " ,. "I' 

rulemakings. PUrsuant to Rule 14.1 of our Rules of practi~~ an~ 

Procedure, rulemakinqs solic~t public comment on the proposed rule 
but do not require evidentiary hearings. 

• ',1 

Because. rulemakings constitute ,a forum fors~l;ci:ting., '. , 
public comment,. they require an open process whicb. affords,us the 

.. .' 

opportunity to hear and consid.er conflicting viewpoints. This open .. , 
process is a fundamental characteristic of a rulemakinq" as the 
'C'nitecl States Court of Appeals for the District of ColUllll:>ia Circuit. ," e 
observed in 1981: 

Under our system of government,. the ver:/ .,' ,", 
legitimacy of general policymakin~ performed by 
uneleetecl administrators .. depends l.n no small 
part u~on the openness, aecessibility, and. 
amenabllity of' these officials"to the needs and 
ideas of the public from whom their ultimate 
authority derives, and upon whom their commands 
must fall. • • • Furthermore, the importance to 
effective regulation of continuing contAct with 
a regulated industry, other affected groups, 
and the public cannot be underestimated. 
Informal contacts may enable the agency to win 
needed support for its program, reduce future 
enforcement requirements ~yhelping those 
regulated to anticipate and. shape their. pl'ans 
for the future, and spur the provision of 
information which the agency needs. (Sierra 
~ub v. Costle, 657 F.2ci 298, 400isee also 
Administrative Law Treatise, Kenneth CUlp 
Davis, 2d ed., vol. 1, § 6:18, p. S37.) 
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We'.coneur· with.this:;view;.''':Cons:equentl~{/ ;.to :'enabJ:e.'·us<tO'.:,::· 
tunction.·eUicienUyin,: a:ru~aki:riq,,..;:we· :bel'ieve: ~fulJ; ariel' open. .:.' ',:':, " 
communication between the . participants in .thaleqislativeI,process' 
and the Commission.is.mandatory~·· : When' ,the' commission: is. ~·enqaged;. ·in::: 
rulemakinqr'it is .'appropriatein the,interests',of"furtlierinq:'the'; , .... ; 

Com:mission"s·proactivepolicylt1akinq· funct'ion· to neither prohibit ex-~ 
parte communications, nor to ·require their·publ:icclisclo·sure.::. 
Therefore, we exclllele, ex parte communications. from coveraqe':uneler . 

the generic rule. 
3. '!'he Oi~:ficulty o:f 'Readily· CJ;assifyinq All "commission 

EXoceedings According to These Two Functions 

It is possible to classify certain. kinds: of 'Comm:isS:ion' 
proceeelinqs as. whol:ly aeljuelicatoryor wholly leq±slative' : ('i'.:e;'i 
enforcement-related proceec:linqs and'rulemakings'as discussed 
above). However ,our application and investigation. proceed'inqs are 
not so easily classifieel as necessarily 'lying atone, end of'·the' e spectrum: or 'at the other.. At the same, timej'in.. crafting 'an: ex­
parte rule, we consider it ilJlportant,that.the' rule be 'clear 'and 
simple in its appliC"-tion. Trying to· define whether any" 'particular,: 
formal proceeelil?-q is. legislative oraelj'udicatory wouJ;(i" otten :demanel' 
an inquiry 'into the case's individual. history/ . scope I.' or p:r.oceelural" 
development, thus. invitinq litigation. and· uncertainty,.:. ".'. 
Accorclingly, rather than develop a· rule that. turns on the.· exac.t· 
nature of.: a proceeding-, we establish a. rule that· wiJ:l apply-' broadly~ , 
to entire classes of proceedinqs. 

The:classes:offormalCommissionproceedings.'that do not 
lie at either end of· the c:lecisionmakinq'·spectruminclude-: .. :. 
application cases:, complaint cases challenging the 'reasonableness- ":- <.' 

of the. level' of·a requlated' company"'s" rates.,.- and·. Commission.: "orders 
instituting investigation (OIIs.).'. Many ·oftbese cases-involve'" 
ratem.aking, which. is a prospective,' legisla.tive function. -:This 
point has been repeatedly affirmed by our Supreme Court. (~ 

Consumers Lobbv Against Monoplies v. Public Utilities Cmmn."., 2S 
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Cal.3d 891". 909 (1979) and,the'.doc:isions .there: cited.' •. As·,'.we have 
noted above in diseussing .our.,~e9'islative"·function,:;' ,the:>openness/::.: .,':. 
and accessibility of decisionmakersin. :.sucb. .proceedinqs :is::::agoal'~':': .' 
to be souqht.. On the other :band'ithese,proceedings,.:·unl'ike:~; , ... , 

rulemakinqs , involve evidentiary hearings'. . And,'.thoseproceedings ". 
may incorporate some· elements of adjudication,. . .consequently;,. at," 
times it would be impossible to· ela.ssify .particula·r, proceedings as ". 
solely leqislative or solelyadjudicatory"ancl. at ,times,. 
exceedingly difficult. 

We bear in mind, two·coxnpeting.:considerations, in'.".,.' 
developing an' ex parte rule to cover these"broadc'lases ':of' 

proceedinqs.' First,. we wish. to foster our ability:to hear. a range 
of viewpoints in a more inforlnal setting, which encourages an~ 
exchango of ideas. Second,: wewishtopromote~"fairnes$ -and-the.' 
appearance' ot fairness intheseproceedinqs •. '.; As' .notedal:>ove, these 
proceedings typically involve hearings',. where" different interests 
compete'in a clearlyadve.rsarial setting ... ' In: such a·i proceedillC].:,.: 'we­
are concerned that a communication outside o'fthe pul:Jlie: record 
could unfairly ~ntluence our decision if other. parties are n~t 
afforded the opportunity to, respond to that communication.',_ 
CS;:oln'Qart!, .e,ateo v. Federal Labor Relation:; AU;thority:,.' 685 F .'Zet 547,. 
564 - 565, (D.C. Cir. 19-82).) On balance, we conclude': that. a" rule. 
permitting ex parte contacts, but requiring, their disc:losure,,"fu-lly , 
protects' the fairness of the process without stiflinq .. ··the exchange" 
of viewpoints. 

In'short, to ensure'that the Commission's decisions are 
rendered based, on the evidence ,of ' record .. (Rule-1. 2:) and that,the 
decisionmakinq process fosters. fa.irness-, accuracy, and, due:,'process~'{. 
of law, we wiJ.,l require disclosure of' ex parte cormnunieations: in ' 
all proceedings other than rulemakings' and: (as more':fu'lly discussed~ ~ 
below) in' certain eases consolidating.rulemakinq with: OIIs .. '·We 

, ,.", ,<. -, •• -. 
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'-.. • "J <- ...... " .' • ~ • t • • " •. " '.,,' .... " \ t. ..... ,I -::~:, .~"'.~\:.'~~ ' .. :" \,""~., 

remind, parties. to .. our.,proceed.ings that. when .. we .func.tion-,'in. o.ur ....... , .... ' .. 
•• • '. .. , <' ~ , • ~ ",.. , '. ..' L • • ,', • " '.. " .. '\ ... ~ I ,'. ,..,. .' 

legislative m.ode,. communications from, the parties.,are, .. toJ:le '" 
- .... • • ,-I, ,,".- -.- ,> .'.' ,,' \. ',', .' .' .,. ',. \...,' '., •. ' \ ~.' '., "I '. ., , .. ; , 

desired. Our goal is to make. a record. of" not .discourage,.. such.., ,._ 
,,' ~. ,. .." •• '. .J • , '" ~ , 

contacts_ 
(,' "'" .,' I '--"' .• " ''",t:'', 

., ' •• " : I. • ~> i ", ,I , 

On.March 22,,1991,. the Assigned Commiss:Lonet:,is:S:ued a 
(~ ~ , , •• , • . " ,'I' '. , ,. ___ 

ruling inviting comments on a proposed g.eneric, ex .parte rule,., The, " 
•. ., , ' ..~ .' '"i \, .. ~, . ,..... .... "J'~ h., , '.' '.. ' • \., 

Assi9'ned Commissioner's prop,osedrule, which. is ,attaCh.e,~ a,s,. 
Appendix A, . isa disclosure or "s':l.nshinell'rul~" whic;h:~0':l.ld:apply .. 
to all contested Commission proceedings at the time of submission. 
The As::i9l1cd Commi:.sionor'.s propo~lspe.cifically exemp:t;s,: 
rulemakingsand nonenforcement Co~ission .investigations, fr~~ the . 
rule governing e~parte communications., ,:. :', ., ' 

Twenty-five parties filed written conunents ,in r,esponse to 
. .' ,~ . , 

the Assigned Commissioner's ruling.. The, commenting, parties are.: 
the Ad Hoc Carrierscommi ttee (Ad. Hoc) ~.Profess'or . Mich.a~l: A~imow 

.' •• •• ' < ,,'" ••• 

(Asimow) " Bay Area Teleport (BAT) ,CACO, the CalitorniaWater 
• 1. '.,,~ • ," 

Service Company (Cal Water), the California Cable Television 
Association (CC'rA), calit~rnia Industrial Group '(eIG.) , .. c~iifornia " 

. .' .' " ", -~ ".' '. .' '. ," ~. , 

TruCking Association (CTA), the Ca~ifornia Water, Ass,0ciation. (CWA) , 
the Center for Public Interest Law (CPIL)" ORA, GTE Cal~to~ia 
Incorporated (GTEC), MCl Telecomm~icatio~s Corporation ~CI>'" 
Pacific Bell, ,Pacitic Power & Light Company (paci,tic p~wer,",.~a,c.ifie , 
Gas & Electric Company (PG&E) " the Commission's. Public-Advisor's. - ',' . ,", " .. ' ".'., ' 

Office (Public Advisor), san G~riel Water Company, (San Gabriel), 
San Jose Water Company (SJ"WC) , San Diego Gas & Electric Company 

. -', , ," ., 

(SDG&E), a group of lO inciependent local eXChange .carriers (the. . . . . .. , 

independent LECs) , Southern California Edison. Company (Edison), 
, ," ' ,', .,-ai', • J. 

Southern california Gas Company (SoCalGas), TowardUtility.~Rate 
',. , , .... ' .. ' 

Normalization (TORN), and Ut,ility Consumers Act,ion Network ".cUeAN') 
filing jOintly, and US Sprint Communications ,compan~ Limited 
Partnership (Sprint). 

The issues raised in these comments fall into several 
categories, including the scope of the proposed rule, who should be 
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covered. und.er such a rule, the adequacy of the reporting e 
mechanisms, key definitional: terms, an<i"'en:roreeraent;" 'l'he~parties""'" 
eom:ments,suxnmarized belo~1' have assist~d" llsin:~framin9:"and': :" . ""\ . 
resolving the' issues addressed.:byour' rule~ . ". 
Scope an<l,Appligtiou..ot the Proposed Rule 

1. %be SCOW 
.. ' 

In . assessing 'issues ot scope;' we have' 'determined which 
proceedings'will be sUbj ect to ··the rule. We ' a15'o' have ad.dressed· 
certain relatedpraetical issues, including. whether··to adopt a 
disclosure or "prohibition rule~ and the'appropriate duration>'of any 

, • ~ • • J 

such :rule. 
Several parties assert that the ' rule' 'shoul'd:'apply 'to,-all" 

Commission proceedings from comxnence~ent,'ratherth'a'n Subltll;Ssion' 
(e.g., DRA Comments, p. 3; Pacitic"Be!l~cQmmentsl' P~'2".'CPII. 
favors a.silllpler and more fiexi~le ~pproaeh underwhiel'l. the 
Commission would apply the ex parte' 'rule to all proceed:ings 'unfess' 
the Commission decided that it would 'be useful to waive·the 
requirement o't the rule tor apartieula"r pr()ceed'i~q" (CPIL" co:m:ments~ 
p. 3). Sprint"s view is that it the Commission ,adopts ex 'parte' .' 
rules, they should apply to ali 'types of'Commission "proceed'lnqs,. 
includ.ingrulemakings and. investiqat'i6n~ (Sprint coxiilnents~'p.'3) ~ 
Ind.eed several parties argue aqa·inst·the e'xemptlon:'tor"::rulemakings 
and investiqa tions proposed':by the 'Assigned C~mmis~'i:~ner .... (TO:RNj'o'CAN ; 
Ad Hoe, MCI ,. and CCTA). Several' pa-rties' i'ncluc:linq G'I'EC,' the: 

independent LECs, SJWCI' PG&E, Ectison" and ASmiow, who ::tavor-' . .. , 

exemptinq rulemakinqs and investigations, maint'ainthat" th'e' scop'e . 
of the ex parte rule is more appropriately' limited' to' :matters .. 
determined on an evidentiary record atter Madjud"icatorYH hearinq'" 
(Asimow's Comments, p." 3) • 

Our proposal does not . confine the "'scope ot the r,J.'leto"' 
the narrow MadjudicatoryM categorY some o~t the parties preie:r::.":" 
Rule 1.1 (c) defines a IPcovered:"!:>roceed.'ing.M ~s:' ", .. _" 

- 8: -- ", 
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"any'formal proceeclin9" :.other' --than' a·· rulemaking- :1.: .. ":; .', .': ,:-:, ,,: " 
or an OII consolidated with a,rulemaking.,.to.the ',,' .. 
extent that the OIl raises the' Identical . 'issueS. ., 
raised·· in, the rulemakinq .• , , '·,bOII is,:otherw'"ise"'~ 
a covered proceeding. ,. Except for OIIs /" if. no 
timely answer or protest or request' for hearing 
is. filed in response to- a pleading initia.ting'" a· 
covered proceeding,.., the proceeding ceases. to be 
covered. It an answor or protest is withdraWn, ' 
the proceeding' ceases' to be a covered .. 
proceeding. However,.. if there has been a., 
request for bearing, the proceed'ing remains 
covered until the request has been denied. N 

Our rule excludes informal Commission processes such as 
the advice letter process, wh'ieh do not: require development' of an 
evidentiary record (however, a workshop c6ndueted' in a cove:re~£:' . 
proceeding would' be subject to the rule1,. '. '., " 

','" ' 

'., ',I,e 

" .... 
.... _1" 

Our rule also specifically excludes rUlemakings,"whe're 
the Commission acts' in its most leqislative capacity and" aoes'riot"·· 
take evidence. We' are cognizant ,. however,' that' often'the>' ~ .. 
commission consolidates rulemakinq ancf investiqatory doek~ts~' for' 
the P'lrpos~of procedural flexibility in the event that' :it' i:s~:' 

• "',' '. "1\' " • 

necessary to hold evid.entiary hearings on issues relati"nq ·to a' 
rulemaking .. Where suCh consolidationo'ccurs,' 'we d.o 'not ':trttena the 
ex pa:rte rule to apply automatically'.,· In: eases where' the ,",:' ' 
consol"idated.' investigatory docket covers the' sam.e 'issues' 'as 'the 
rulemakinq, the rule will not' 'apply. ' ':i:n: eas-eswhere the" '.,' . 
investigatory docket branches out' to~over;' is'sues:' not' w{chr"n' the ' .:':,' 
scope of the rulemaking ~ the rule will; apply t'o su'ch pO:iti~ns of .. 
the investigatory docket ••• The'W '~ay res~J.ve anyd"i:spute"~out'" ;., 

". • "~ j. , , ..... \ p" •• , 

". ",' ,',j ' ... '.' .,1 •.•• " 

., .... , ,,0-- ro, , ....... , ' ''''''',' 

• '~. ,~' • I ", •• 01' "' 

, "-.'..... " " ' •. ,.:,: . .''':' " ...... ,,..'.. t', • 

1. Gi:ven the definition ,of','decisio:mnaker,N, .. which, exel,ucles- CACD',~, .. 
the' practical effect of bringing-some workshops under" the ,,' .. " , 
parameters. Qf the. rule is s.imply t'o . cover e~ ,parte, communications" ,.; 
on the substantive issues raised in .. the workShop .~etween , parties 
and decisionmakers,' but not between' CACD and' . '. ...,., , '\ ' 
parties/decisionmakers. 
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the applicability. ;.0£ :the e;){:parte'rule-,·in:·the~:case.of,conso'lidated 

rult~makings ,~d':/nves~iqa~i6n~.~· ,:.:,"~,:: ::: .. ,: .. ' •. ~'~;"':.~, ~:" ~:'.:~.:: ;:: :" .. ;.;~.:.-::.~;:' 
several- partiesaddressed~:·the, :question of whether both 

prol:edural and'substantive ·co~unica~ions,'b,etWeen.,par1::i~'s 'and 
'. .".. '.' ','., . • • f. • I, , 

decisiomnakers 'should be covered,. . For. example', 'SJWC,be'lieves that 
reporting ofsub'stantive (butnotpro.cechirafj communicat'l.ons is 

.f " •. 

sufficient. Mer, which favors. a ,prohibition rule in' 'contested 
If'adjudicatorylf' proceedings, and a disclosure rul'e in rU'temakings 
and OIIs, confines its recoXlllllendation to- substantive 
communications. such comments are c.onsistent wi:th our experience 
in proceedings such as the r,ecent A.SS-12.-035., In that. proceeding 
we adopted an ad hoc ex parte rule .which carefully def.ined", 

. . ' , ,~, 

If'procedural communicationsif', and excluded them from the rule" 
.' .. . . 

thereby ,facilitating necessary, communication on sucn matters as 
.' .. ' ,,' 

scheduling, filing dates, and s~rvice list issues. In ,the interest 
of retaining the flexibility to process .contested proceedings 

. \. .. , ,,' . . 

efficiently, consistent with our past experience, we have. confined . 
. ..: >', I ,," .. ' .' ~ ,_ 

the proposed rule to substantive issues and have excluded defined 
, , ,~, '- " ~ .. ~" . 

If'proceduralW inquiries. . 
_ ' , i, __ ._ ." '. 

There is no consensus among the commenting parties, on .. ~ ,.. .. 
whether the Commission should adopt a, disclosure o~ wsunshinelf' ... , 

• •• • .' • .. ' •• h • '" ~ ,., ".'.., • 

rule, a prohibition rule, or some combination. . For example" DRA 
.. • .• PI' ...... 

favors a sunshine rule from commencement to submission of a 
proceeding and a prohibition ,following, submis~i~n •. 'McI·\..ro~~l~~: .. ', 
prohibit all,communications between parties anddecisionmakers. on 

, . 

s~stantive matters in contested If'adjudicatoryw. proceedings, while 
requiring disclosure in rulemakinqs' and' OIIs.m and UcAN' ", 
suggest that disclosure is appropriate but that prohibition seven 
days prior to the Commission meeting may be required in order to 
ensure that last minute ex parte communications are avoided,.-­
Sprint also echoes the view.' that contacts' within a specific' period . . . '. . ,,, '. ... . ~ .' 

before a-decision is reached should be prohibited·.(Sprint~Comments"" 
p. 6) •. BAT would prohibit ex. ,part'e .communications in'"c'ont'ested.·' 

" , '-.~ \ 

- 10 - '.' '. 
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, 
matters-but .. permit: them. und'er"a d'isclosure: requiremertt'in:~,:i.:~>~ ::.::. ", 
rulexnakings. ,'and. OIIs·until,one week' prior":·to co:m:misston ;act:ion'.:;','~·' '.~-' 
Asimow :favors: 'proh~,itioncoupled; 'with;'a: 'narrow ele:finitton: o:f' ,the :.,:. ' 
proeeedings to which the rule 'Would· ':"appJ:y ." -:' -, ,- .. 

After considering':.' these .. and~. the" other.' comments·,'tiled:, it 
is our view that a 'disclosure rule -from· 'commencement' 'ot -the 
proceeding to, the date 0,;( issuance"of",'a' final order ~in the: ... :- '. 
proceeding is appropriate- in·most caSes~ The'onlY'exceptionsto--: 
this rule are en~orcement--related'- investigations or' complaints ' 
which raise a:llegedviolations ·of provision.s of law or 'orders:; or 
ruleso,! the COlTllD.ission.. 'In such cases, ou7' rule requires:. -,: 
elisclosure from.,'commencement until :submiss'lon, anclproh'ibition>:from· 
submission until the date of' issuance ota finaJ: order~,-This dual' 
approach balances- due process. concerns, 'in proceedinqs.'wherealleged­
violations-of law are litigated, against the ·Conuni·ssion;~(s:.:- . 
decisionmaking.-needs, by- barring· eX' parte communications:: 'only: 'a:tter· e the matter is "submitted", for decisionmaking:: -purposes., wb:ile·· 
carefully restricting such communications pri'or to··'submission~·." . ", 

At this tilDe, we do- not extend· the prohibition ,to other 
covered proceedings,' even in the days:, prior' to issuanceot.: 'a,::: 'final 
order ,- assu9'gested by TrJP.N/TJCAN·,-' Sprint, and' BAT'~ In-' appropriate~ 
cirC'lllllStances involving covered': proceedings' under Rule '1:.:3 (]:),)'~ ': the 
Commission may invoke Rule l-..6-and impose> a:prohib·ition·up·Qn'-~,'· ,', 
further ex parte communications for, some period prior to ,issuance' 
of a final· order. If ex parte 'coXDlllunications occur' just·priQr to· 
issuance of, a final order, it may be necessary to postpone: fina·l-· 
commission.a:ctionin order' to accommod:ate the necessary· dise-losure, 
and any opportunity-to responel', l:lut this' is,.; 'a 'matter-'which~we will,,':·' 
hancil'e as it arises.., , .. -', . 

, . "The,.rule we issue: today. is app,licable to al);:':"covereel" ' .... 
proceedings:pending on the date it: is- effective, and· to all"covered~:~; 
proceedings-commenced on or atter that date.' However"we,wil'l-,make'··, 
our final order 'adopting, this· proposal:: (wh-ich we::wil'l:· consider at· 

- II -:-



" " '.. ~ .. 

'. 

" , . 
" -

the conclusion ,of, ,the OAL process) effective within-Jco-60 :,days.,-;",:', ,: 
thereatterin order, to,' allow',t,ixne ,for, implementation· ef-forts,; ;',;, ,,­
including, staffing augxnentation,which, 'is necessary ,to-. properly ,and, 
efficiently a<iminister this new, :rule.' 

2,.- )fho is ·Coy~red under the Proposed- RYJ& 
Several parties havG,.addressed,the,question~ ot, who-is, a, 

decisionmaker and who- is a party under, the proposed ,rule-.Most ot­
the conunents focus on the, question o'f, our, ;staff. ,For example-,.:CWA,­
San Gabriel, and SJWC, are concerned. about, CACO· Water Branch's role" 
as an advocate in certain, proceedings'. Others such as Asmiow" 
believe that if the Commission bans ,ex parte communieations', ,the. 
ban should not extend to-- CACO" although, CAC!>, shou.ld not;engaqe' in 
ex parte communications in any: event. , ,For:. its part, CACD_ wisheste: 
be excluded trom'whatever ex parte-, communication rules ,the, ";­
Commission ad.opts (CACOComments, p'. 10). ,ORA believes aCo-'and 
the Transportation Division must De' covered. when acting" as .,' <.' 

~ .. 

advocate. ,ORA also supports a'morecomprehensive defihition of ,the-' e 
term ""party" vis-a-vis ORA. ", " , , , 

As stated:, previously" our primary.,concern is-,to- a~ieve 
an appropriate balance between': fairness and due process' <: ' .. ' 

rcqu'irements and legitimate decisio~in9" need.s, .ineluding access' 
to staff. Our rule adopts a- narrow definition of· Hdecisionmaker~'.- " 
It covers Commissioners' personal advisors, but does not,cover , 
othar advisory' stat! such as CACt).,. On, tho· other, hand,: --the rule' 
adopts a compr,ehensive de-!inition of,ApartyH which effectively. 
includes all ORA stat! melDbers as well, as those. members of: other ' 
staff. organizations and divisions 'whO'. are:' acting in an; advocacy: 
role in contested' proceedings subj.ect to this rule.' Thus,,'the:'rule'~', 

encompasses within the definition ot Il'partyll' the CACDWater Branch" ,:".' 
acting in, an- advocacy role; however, .,it. covers only those:':. members 
of CACD'Water Branch who, are,. appearing as' advocates. or'witnesses',::' 
for a particular party in contested proceeci:i.nC]s sUbject;, to the' 
rule-. Silnilartreatment,-is accorded.- only, those .. 'l'ransport~tion'. -' ",';'" 

- 12- -
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Divis.ion,s:t.a!!: members. or other.,. s.taft:·, m~r$' ~ho ... ,appe.~,r as~::"~ ... :. ,.' ",' 
adv~tesor, :witnesses in c.onte.stea..,proeeedings, su.bject,t,o'~ th~.,.: 
rule _. ,Inclusion ,ot the te:m *agents*. in :the., party: de'fini~ion is, 
designed to ensure that other· staff . members o,t CAeD ,or .,' .:,<_" 

Transportation. Division, who. are neith~r, advocates nor, wi~nesses in ' 
a proceeding covered by this rule,. will not circumvent, this rule •. 
However, speeit,ically excluded:troIn, the, clef ini tion o,f "'Commission 
Statf of Record." for purposes of detcarmining party status·under. ' 
this rule, are the Executive. Director,· the ,General Counsel, and. 
Oi vision Directors (except the. director of· the, staff di vis,ion 
created pursuant to § 309.5),. who regularly advisetha"cownission. 
on a.variety of , matters, and. who perform· functions, critical,to 
ensuring. the., flow of-expert advice to . Commissioners.., .' .. 

Finally, in responso,to an. issue raised by the, Public 
Advisor, the proposed rule specifically,provides,that a me~er,of. 
the. public,. who:, is not acting:;as the ,agent or:~employee .of:~a~partyr ' . 

.. ' I" ,: 

3. Reporting , ... ," " ,.. . . ".:;, j'" "" .• ,' 

In connection with disclosure provisions, several.:.parties,;,: 
favor imposing the reporting o):)ligation on the decisionmake,r (e.g., 
TORN, UCAN,' Sprint) • . other .. parties tavor, disclosure ,by, ,both the 
decisionmaker and. the party ..(e.g_ ,.DRA, .. CPIL) •. ,', still other ,parties, 
favor disclosure ):)y the initiator, of the .. contact (e. g ... ,G'I'EC r···· , ... 

Pacific Bell).. CCTA suggests that d.ecisionmakersshould .have ~.the, .. 
opportunity t~, correct ~actual errors in disclosure ~otices 
s~mittecl by parties., . '" 

After .assessing- the·.comments,. we opt,,:to.~f,ollow :o.ur·" 
practice in previously adopted.,adhoe ,ex parte,rules,.:and.we,impose , ' 
the reporting obligation .on,~e party .. 

straightforward as possible, we require that . notices of .. :ex parte ... 
coxcmunication]:)e filed .in the Commission's san Franci.scoOocket. . .. ' .. 
office wi thin three ,working d"-ys,, and ~be ~provided;. si:mul taneously to, ;': 
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the assigned Al.J .,,: We are': c!ispensinq 'with:~·the- se'rv'i'ce: requ:irement'~"'!' '.' 
set :forth' in:'RUle: 4'.5, in'order' t~m1n:i'm:iz'e the' :reporti:nCJ>burden~." ',' 
However we carefully'specify the'type:' ot.intormationtc>' ·be:.~fnclude(F 

in the notice, consistent with' the' Assigned' Comm'issioner' s' earlier 
recommend.ation," in ord.er- to make: the notice' complete"and: adequate::' 
to inform other' parties 'of~ the nature- and. extent o'f~"the:: "e" 

communication.' In its notice, thcparty should not'characterize'. or ' 
represent the-decisionmaker's communication,' if any, but, rather 
should. describe only the party's communication. 

The' filing of a notice will be'reported.' promptly" 
thereafter in' the 'commission's DailyCalend.ar, and.'parties:may' 
obtain a copy of the notice from the Commission's Central'Fileroom 
or from tho filing party, who ha:s an obliqationto provido:: it! to' 
the requesting party without delay. <'To' the' extent a 'party wi-shes 
to respond. to an' ex' parte communication, the party may':' do so.' . The'" ' 
parties must boar in mind, however, that"the' dGcisiorunaker, is: bound: 
nei ther by this rule nor by fairness of process to, accord,: Hequal 
time* to every party who wishes to engage in off-the-record 
communication.,. 

4. : Definij:ions' 
Several"parties suggest the,;'need." to' more' carefullY. ;": 

pinpoint when 'a proceoding" commencos 'and, when a proceeding> is:" ,.' 
s~mitted.. Rule 1.~(a) defines commencement ot a proceed'fng 'as the:' 
tender to the Co:m:m.ission of a notice' 'of intention, 'the tiling with', 
the COmlnission of' an application 'or complaint oX' the' adoption by": 
the Commission ot an OIl. The proposed. rule alsodetines'':' 
s~mission ofa proceeding' as *describedin Rule 77' o!'the' 
Co:m:m.ission'sRU'les of Practice and Procedure. * 

We have also defined *coveredproceedingsW in a manner', 
which elearly apprises the parties of the proceedings'subject to 
the proposed rule. Our rule differs' fromthe'Assiqned" 
Commissioner's proposal in that it is effective' from commencement 
of a covered proceeding ~ therefore, we have considered '. whether 

- 14 ~ '-, 
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pr0e.eeciings ,should >be ,c~,ver~d, .. d~r;ng, ,~e"peri~d.,l:I~twe.e~;" .. .'~::":: ;::;~:<: "I,:',) 

commencement and the filing of an answer or a. ,p'ro<'t:~s~: OF. ~~CIU:~,~~, ,;' ';< 
for hearing _ We have resolved,' thi,s, . .iss?e by brinCJi~~ wi.~n the 
scope, o~ the rul~ notices o,f :inte,ntion,:a];)p~ic~ti~ns,~, ~,ci,: ;:;:, ';:", _,' .' '~, 
complaints, ,during the period between commencement,ancithe, filing", .. 

'. • ~. '. , \ ' • ~ I l •• ,., ~.. • 

of an answer ,or protest or, deni~l of ,a rE!quest for,.hea.r~ng .. , .",If,~n" 
answer or, protest is withdrawn, the pro~eeci~g "c~~,ses:t~ :1?~ ,:a:_ 

"covered proceeding." OIls, are always ~coveredproce~ding.s~~." 
except when consolidated with rulemakings,asdiscussed ab~ye~" 

have 
with 

s. sanctions " .. " .... 
Several parties incluciing, Pacific ,Power and Pacific; Bell" 

I ." '.,. • ~ I , • •.•• ~~,. ,,' ,_, .. , "', 

urged that if the Commissionadopts,sanc:tions, ,it, should cio so 
, .' • ..' I" •• ~." ' " ~, I.' ,\ 

specificity. We have addressed this concern i,n Rule 1;.5, 
where we confirm our authority to impose such penal ties and

i
" , 

sanctions or to issue other appropriate orders to ensure the 
integrity of th-e formal record and ,to, protect :the publi"c ;;,nterest. 
However" we do not propose :more specific;,provisio~, at this, :time. 
We are concerned that adoptio'n of specific sanction provisions may,. 

'" o' • • .,.. • ,_ .... • .. ' 

result in their abuse as a weapon ,by parties agai':'lsta~yersa~~esin, 
contested pr?Ceedings. We believe that the g~neral,lanquaqe 
contained in Rule 1.5 is .sufficient .tor, enforc~me,nt. purp?ses.,: and 
provides the Commission the enforcement flexibility it needs.. , 

. . . . . . ,," , , . ~ ... .. . . '" 

Snmmaxy ," r," 
,_, ...... J. , ... ,~" •. r' '. _, ... 

, , 

In drafting today.'s de!=ision,.,, we, have, be~n: ~eenly ~~ar~ 
of the fact that our ex parte rule must strike a delicate", balance •. , 
The rule must be, effective in ensurin9' tha,t, no party: has, ~!air 
access to decisionmakers; only such, a, rule, can p:7:0m()~~, both. ,~e ,. 
reality and appearance of due,. pr~ces~.,a~" W,O'll as, p~,lic <?o~ide!lce 
in our decisionmaking process., However,. in so doing:,. i~, mU,st ?ot, 
impede our ability to obtain critical input necessary to· f?olfi.,ll"" 
our obligation to act affirmatively in the public interest:.,our .. . 

, ",'." ":".,, .' .,' ... . 

role is not merely to re~pond passi v~ly to the"issues, ,presented by 
parties,., in our, proceedings. "The" p~,l ic interest i~, n?t :'; se:Z;V~<:i;~ ,~'" ' 
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the Commission.: is"'depri ved':of ·the'·)ai'owleC1g·e'"and. 'exP'ert:Cse :·':Lt":needs'-~·;: 
to functiori~effec:tively. '. ',: " ,' .. :" ",: .... ::;;':~;,;:,,"~.">'~"';:'~-:""") 

, Today we' 'i"ssue '''' rulcwhieh' wc''.belicve'''"il'll''''not'1mpede: " 
our ability ,to make' sound.' deci,si~ns~'·:·Itisaru'ie: that: favors more';'; 
access to lalowl'ed.qeal:lle'sources, including Commission staf:{::"" .. , , 

expertise, than some would 'prater.: Howev'''r';: it is ',~: rule: whi'Ch 
also contains strict disclosure and. cleariy' d.e!ined 'prohibi tfon '", 
provisions, coupled with other features which are desiqned'to 
address the fairness and due' process' 'concerns of al'l: parties:~" In' 
addition, the rule emphasizes the Commission's ol::lliqation'to 'render 
its decision based on the evidence 6trecord in its pr06eedings. 
In sum, while our rule Will 

strike a reasonable ~alance 
difficulty. 
grveat 

not please everyone, it' attempts' to 
in an area of great controversy and 

, , " ..... ", 

• <', " 

, What we announce today' represents' our collective:' 
juclg'cment, aftcr extensiVe consultation With our stOatt, 'of'an' ex 
parte rule best tailorecl to' the' needs' and' responsibilit'ies:::'oi' this 
CommisGion. Whil~ we beliovothllt it willfunction'optixnally in 
the public: interest we cannot be certain of that outcome."· IIlthe' 
final analysis, we will need that perspective which can only' be 
developed'throuCjh experience. It' our i'nteraction with' the"partiC!s 
and the public suggests that features of the rule 
moditied, it will be our responsil:!i11ty to do so . 
.tj.mti n9:..ot ' Dc..t' 

should be 

The propo'sal contained in' Appendix' B represents a 
realistic balanCing ot competinq qo",ls of ensurinq that the 
commission: has adequate in!ormattonto discharCjc'its"decisi'onmakil'lq'" 
o~liqations and that the d.ue process rights of parties:' 'are" .' 1'1 

maintained". 
coneJ,usj.OD: of La.'! 

': I" . '-' 

:On 'eompl~tion Of the', O!ticQ' O!:AdJninistrative taw' '(OAL) , ' 
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placed on the Co~.ission's Agenda tor adoption as the final rule 
govQrnin9 ex partQ communications. 

IT IS ORDERED that the Executive Director, in. 
coordination with the Administrative Law Judge Division, should 
transmit a copy ot this order to the Offiee of Administrative Law 
in accordance with the applicable provisions of the Government 
Code. 

This order is effective today. 
Dated July 3l, 1991, at San Francisco" California. 

PATRICIA M .. ECKERT 
President 

G.. MITCHELL WILK 
JOHN B. OHANIAN 
DANIEL Wln.. FESSLER' 
NORMAN D. SHOMWA"l ' 

Commissioners' 

• • ....• • ~ .... 
• • ••• 

:% 

~ 
~~ ~JZ. .~ 

~ 
~ ~ ,. . 
~.:;.. 
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APPENDIX'A" -:. 
Page :'1;., ,"'. 

LTC/f.s ~ •• ~'. " • + ',".,' I I' ',( .:' ./\ 

BEFORE THE pUBLIC' UTILITIES' ':COMMrSSION OF "THE "STATE OF" CAL:fFO:RNIA" 

Rulemaking. on ,the' CommissJ.on' s' · .. e~ .' ') 
Motion for' purposes of compil'inq the )' 
Commission's. . r\l'J.;es 'of ·proeedure.' 'in!', ' .. ):" , I' '( ,;,'... .' • .'':-: .:.t .,1f,"· " 

accorc:1ancewith Public Utili.ties _ )., 
Code' section 322 "ana'consic:1erinq" "')' 

R.84-12-028 ' 
: (Fil-ed' Deeem.ce'): "19", "198":4'-:':·'~ 

changes in the Commission's Rules ) , :'; ,'; "" ~". ', ..... . "~ " ' .. 
" .... \ ~, 

of Practice ana P:roceaure.'J'. " ,~, , ',' 

" .' <" • .--' "~:' 

,. '," ~ /" 

• '," • ~ ~" u • • " • ,,.' , • "", . "~ \. " ~:.I 
_." 

After careful consideration, I ~el-i~we' the:time·1tas come 
to revisit the'question of adoption of 'a"qcneric rUlc';c;overnirig .. -," 
ex parte 'c'ontacts 'in commission proceedi'ngs~': This:i':i not', i":new':"'::: 
issue in "this rulemaking docket. ' In 19S.6: tlieCo:m:m;i:ssion'he'ld'" -. ,'. 
workshops,- draftea' a qeneric- rule,' and' 'soli:cited',conunents~-;'but··:·, 
cieferred tinal action in 'order' to 'gain 'e'xPerience with;l ts'; newly' .,'. ' 
adopted.' rules governing "Decisions and. prop'os'eci" Reports'" (Rules 77 ' 
through 77.5).' since that' tilne,·~the Commission has adO'p'ted :ex': ..... :.~ 

parte rules in specific proceedings on a casc-by-case ~asi$" 'on' its··'· 
own :motion 'or in response to reque'sts'by,parties.' ( 

For a variety of reasons, we' now wish t'o consider ;'a 
change to the colflltlission' S . previous c'ase-by-c~se 'approaC:h~.· :wc' now-' 
have extensive exPerience with the propose'c:1 dec:tsionlcomments:~ 
process, and. it i~ difficuit to see how an ex parte' 'rul'e would not ' ' 
complement that process. Indeed, partiesshoula' add-re'sshow,·the":·'·: 
PUblic Utilities Code § 311 co:mxnents process might be improvec:1' i·:.t····a',· 
generic ex' parte rule,' along the lines of that proposed:' i"n.' this 
ruling,' is adopted.' In' addition, as we' consider ··the·· int3:oduction . 
of competition to many of the' industries we requlate / our ~ .' ',' 
proceedings are :becoming increasingly complex and 'controversial. 
Given the high stakes, the: participation: of many' partie's:' . 
representing diverse interests is' not:, Unusual.'; . 'It . is':impo'rtant 

4It that the Commission maintain ~oth the full appearance and reality 
of due process and fair access for all parties appearing ~efore it. 
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Attached to this ruling is a proposed generic rule 
governing ex parte com:municationsin-"defined.commi~~~~~. :'. .' .,' ",' 
proeeedings. Parties should review the proposed rule and file 
comments in this docket on or before" April,22, 1991 ~ ':I,., ha~e ~ . 

, . . . ~ . \,. - . 

requested the Administrative Law Judge 'Oivision to rev:i;e'W' 'the ' .. ' 
comments and to make a recommendation ,for the considerat:i:"on':o'f : the ' .. : 

• I ' ~ ., • 

full Commission. 
In preparing their wr'itten comments·;·the···part'ies··shoul'd· 

focus on the following issues, as' well as any others' they bel':(eve' ... 
the cOl'nlTlission should con:ider.: " 

J.. scone of the Ex Parte Rule 
The . proposed . rule's- primary mechanism is, public . 

," •• , '. oc ," ." '. _, ' " , ."\ 

elisclosure of ,substantive. (not pro~ec:lural) communications. BE'I'~EN '.' 
commissioners, cOI!ll'!l.issioners' advisors~. the Chief: ,A~inist~ative 
Law Judge, Assistant Chief '. Administrative,. Law Juc:lg;es-,., or .. a~y., : . , 
assigned Administrative Law Judge AND any employee,. counsel,._or. 

. . . '," , "v \' '" ' .• , 

agent of any party. to any contested proceeding, except rulemaking 
, . . '." ,,, _., .. ~. " .... -. ' .. , ..' 

proceedings and investigations on the Commission's. own motion,., . 
, ..., I • '. '" ',. .,," ., .~.; ." "'"' 

excluding en:forcement proceedings, following submission of ,a, 
, .' ,. '. ~ 

proeeec:linq. . . _ . ,', "';;': .. , 
'Parties should. comment on .the. proposal.'s,disclosur.e ., 

, • ' .' ._ ~ i • ,.. _ \.. • I " '" 

mechanism" as- well as its differentiation between .. slolbstanti ve and. 
, ., j' " • .,"". ,,' • 

procedural ~ommunications •... Part.ies :!J!~Y: ~~ish. to, co~e::t ~~ ~e 
issue of whether ex parte cOXDlIlunications. should be . subj,ect .. ,to. "' -
disclosure fro~_ the cOmll\e~eeme~t ofa ~;o~eed.ing~_'T.0:th~~:· '~~d ~"~" ,'. 
definition of "commencement of a proceed.in9'"isin.clud~d:-:.ix:th~ .. :'.' ~:', 
proposed:rule. . _M .' ", .... ,;.:,', 

In ac:ldi tion, parties .should, address the .. proposal' .. s 
' .... , , .... .,. '! .,'. • S. l" ,', -""., ~."·!l"":,''': 

coveraCJ'e of *eontested proceedinCJ's* and: entorcement- proceedings, .. "'. 
-.' ~--, _ .... '...,,'.. .. \... ,'., <' ,.... -.' "'. ,.'.. ", ••• 

and its exclusion of rulemaking: and other. investigations., initiated 
" • '.. , .. I.', .,. '.,,, .... ''- f'" ••••• "'.", .... 

on the commission'.s own motion. 
- . '. ''',,-, i '," 

Finally, parties should ad.c:lress. the ad.equacy of, .the .... ". 
-.. ,. . .. '.. ., "'. ..' ,.. - . "", . ,,' .,.. .. . ~.-. , . 

decisionmaker, and. party det.ini tions.. The. proposed, .rule. covers. the.. ", 
" ',... ." . .. . . ,~ .. ,,' ...... ,' .... ,- ' .. , "" '- " ._,' _. 

_"t". 
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Division of Ratepayer Advocates, :but does not cover ~'co:mm'i's'sion 
Advisory' and Compliance Oivisl'on (CACD)'sta'ff melnb'erswho':lD.ay 

. . 

advise deeisionmakers: parties ':shou1d'" fridicatewh"eth'e:r- "they'; bel feve' 
CACO staff members should be subj eet to" the" ex parte rule' 'in 
certain circumstances, and. if s6;' und.er what"eonditlons,;,""cACO'" 
should comment "on' this issue as well. . ',' .' ", 

2. ReportinqMechanism .n 

The p'roposed rule places' the roporting oJ"l:igation on the' " 
. . 

party, wnether the cOmlnunication is init'iated"by' the part~i 01:7 th.e 
decisionmaker. 
which requires 

The proposal' a1'so 'outlines a~reporting·mech.,:n'isln:' 
a . docket office filing and. service' o·t th.e'filing on 

all parties, within 5 working days of the communication. Since it 
is desirable to make the reporting obligation as simple, effective, 
and nonburdcnsome. as possiblo'given the strict time limits 
involved, parties should comment on the proposed reporting 
mechanism, including its allowance of the right to effective 
written or'oral rebuttal, with these goals in mind. 

Although the proposed reporting mechanism is patterned 
after rules the Commission has previously imposed on a case-by-case 
basis, it is worthwhile to consider alternative reporting 
mechanisms. For example, NNotices of Ex Parte CommunicationH might 
be filea with the Docket Office :but not servea on parties. Under 
this procedure, the Notice would appear in the Oai1y Calendar, and 
would be available to parties for review in the Commission's Oocket 
Offices in San Francisco, Los Angeles, and San Oieqo. 

Parties should. also comment on the adequacy of the 
information to be inc1udea in the Notice of Ex Parte Communication, 
and should suggest alternatives, if they believe the proposed rule 
can be improved in this area. 
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3.,:Detinitions".,· , .. ,,~;.': >:' 
. Parties may 4150 file· comments on. th~ .. adequ,acy :-o~ the, 

definitions included in the . proposed rule~.:. " .. ,"., . :,., 
IT·IS RtJLEI) that parties shall ~i~e' an original and..~ , 

twelve copies of their comments· on. ~lle prop.osed gen~ric:. ex parte ... , . 
rule attached. to this ruling, with. certificate of .ser:V'ic¢,,...;.<?rJ. or . 

before April 22, 1991. The Commission Acivisory a.~d complian~e, 
Division'shall also follow this . procedure in.filing' .i't7 c,omments .. 
A copy of the current service list is: (attached to th;s.r:u~in9' to· 
assist the parties in fulfilling' their service obligations; • 

. . Dated March. 22, 1991, at San ~x:ancisco-r"calif0:t:nia-.: 

... -, .. ' >'~ > . ' 

-' ..... 

t' :' 
I' .~. ~ ... 

I ' •• ~ ~,' ••• . < 

:'''ts[ (}>l,.TRWA' M\"'-EC1QmT'c"', '; 
", ., ... Patricia M •. Eckert , .. ~ ,. 

, ,.I 'ASsigriea. comm!,ssloner:" . ., 
'::I:·,·· ... ,.'·.~I.-+- ~.," : .. ".~I.:"":::,(~: .• , .J':";,,". ,}\". 

,.,-,). ., ...... 
,. ~',' . I C 

• ""'" ·1 ..... 

- ,.'V.' " "', ,... ... '- ..... , . 
• '.,. " ~.,,, "'''. ~ , ,. , H 

. ,,,,,,~) / .... ;. 
" d!· .. • .• ,.1. 

; 1.-; :. . ..' 
J"'::':; ~ ~ I:; I~~~: ':1 J: :r~.':' 

I I 0 ~ I • ,,~.., .' I • 
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Proposed EX Parte RUle 
", .. " ~"" ". , "': 1 " • 

", ,',. ' 

a. No Decisionmaker .shal'l have'any. oral or written 
co:m:nunicationwith'anyParty.to·any,contestecl proceeding, except 
rulemaking proceedings eonclueted ',pursuant to·:·Article :3.5 ot the 
Commission's Rules of Practice and Procedure, and investigations on 
the Commission's. own motion,.. exeluding:entorcement proceed.ings, 
concerning any substantivG issue'.involved- in: the . proceeding , unless 
the communication is reported .within, 5 _. clays.. . Communications 
limited to scheduling ancl proceclural inquiries neea not be 
reported. This Rule shall apply from the- .submission of a 
proceeding to the Commission· to, the date- of issuance of a final 
order in that proceecling. It does not apply to communications made 
prior to submission. 

b. Reportable communicat1ons shall ~e reported by the 
party, whether the communication was . .initiated 'by the party or 
decisionmaker~ They shall be reported within S'working days of the 
communication by filing a HNo,tiee'. of' Ex Parte Communication" 
(Notice) with the Commission's Docket Office (pursuant to the. 
applicable Rules for filing pleadings), complete with a certificate 
of service on all ·parties •. The' Notice shall' include' the following 
information: 

. " . . .:,'" . 
(1) the elate,.. time ,anci::location of' the 

communication,· . and whether it 'was 
oral, writte~·or a combination: 

(2) the identity of the recipient(s) and 
the person(s),initiatinq .. the· 
communication;.', ..... 

• + ., 

(3) a full aescription of the 
communication and. its content, to 
which shal'l be attached'a . copy' of .any . 
written material or, text u-sed during . 
the communication... " . . ". ' 

c. Any party shall have the right to· effective written 
or oral rebuttal'. of.· any of the matters raised.~ in :s'Ueh.- . ., 
communication,. as prescribed. by the: Adln:inistrative·Law..: Judq.e. 

~ , 

1 ''''"'. 

d •.. For purposes of this. Rule ,.thefollowing:' defini tions ~ :;'.> 
apply: 

(1) "'Ex parte communication" means a 
written or oral communication on any 
substantive· issue, in~. a'contested. 
proceeding, between a party and a 
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decisionmaker as deseribed in 
paragraph 'a., above, 'outside ,the"," 
hearing', room" and outside the presence' , 
of other parties;." 

. ' , 

"'Oecisionmaker"·xneans any: Commissioner,. 
Commissioner "S " Advisor, the. Chief ' 
Ac:lministrative Law Judger-any: . 
Assistant Chief, " Acbn'inistrati ve' Law· 
Judge, or any Aaminis.trative Law Judge 
assigned tc the proceeding; 

"Party" means any interested party, 
applicant, respondent, complainant, 

,defendant, intarvenor,dprotestant, or ' 
commission staff o·f record in a 
proceeding (but not other.members of 
the Commission·sta.ff):,: 'and their 
agent(s.) or employoo(s). ' 

( 4) "'Commencement o~a proceeding* is the -
tender to the Commission of a notice 
of intention, the filing with the 
Commission of an applieationor 
complaint,.. or the adoption by the 
Commission, of an order instituting 
investigation. 

(5) NSubmissionofaproceeding* is' as 
described in Rule. ,77' 'ot, the, .. :" 
Commission's Rules of Practice and 
Procedure .. ,: "f." 

e _ . The commission may: also~ impose such" penal ties and 
sanctions, or make any other orc1er,., as':i t deems appropriate to 
enSl.1re the inteqri ty of the formal· record and to protect the public 
int·~rest. 

, '. . 
f. In addition to- the above policy ,the'Commiss-ion, .. or-, 

the assigned. Ad.miniS'trati ve Law .:Tudqewi th· the, approvalo:f the 
assigned Commissioner, may issue a ruling governinq ex parte 
con:cacts tailored to the need.s o·~' any specific proceedinq_ 

"" .. ,'" 

(END OF .APPENDIX" A) '!"" 

",',.., 
'.' -
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Article 1.5 Ex Parte CODIDIWlications 
In'Commission Proceedings 

... ",I' :1,," 1.1 DetimiQDs, 
'" ':' .. ' 

For purpose of this Article,' '. the' followin9' 'defindJtions 
apply: 

(a) 

(b) 

(c) 

• I ... 

"Commencement of a 'proceeding"is,·the 'tender 
to the Commission'of a' notice-ot intention', , 
the filing with. the Commission' of an 
application or complaint'; or the adoptIon'by 
the Commission of an order instituting: ' " , 
inve~tig'~tion (OIl). 

"Commission Staff' of Record'" means (i) al'l; ,'. :; 
members' of the staff, organization or division 
created pursuant to ~);ic utilities'Code 
§ 309.5, (!XC~pt thosotemporarily assiqnedto 
other statf organizations or divisions; and 
(ii) members of other staff organizations or 
aivisions not specifically coverea under', ' 
§ 309.5, who ara appoaring as advocatoc or as 
wi tnesses for a particul'ar party in .eoverea 
proceedings, but excluding other members of 
such staff organizations or divisions. The 
Executive Director, 'General Counsel, and 
Division Directors (except the director of 
the staff division created pursuant to § 
309.5) are not Commission Staff of Reoord. 

"Covered Proceeding" is any formal proceeding 
other than a rulemaking, or anOII 
consolidated with· a rulemakin~to· the extent' 
that the OII raises the identl.cal issues 
raised in the rulemakin9'. An, OII is 
otherwise a covered proceeding. Except' for 
OIIs, if no timely answer or protest or' 
request for hearinq is filed in response to a 
pleadin~ ini ti'atinq a covered· proceeding·, the 
proceedlng ceases to',' be covered. If an ' 
answer or protest is withdrawn, the' 
proceeding oeases to be a covered proceeding. 
However, it there has been a request for " 
hearing', the procoeding' remains covered untIl 
the request has been denied. 
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(d) "Date ot IS$.uarice: 0'£ 'a, ',Final Order" 'is '. , 
(i) "the dato when the Conuuisslorfma'i!s the 
decision after rehearing or denying .. " , 
rehearinq; or (ii) where the period to apply 
for rehearing has expired and no application 
tor rehearing has been tiled, the' last d.ate 
for tiling an application tor rehearing under 
PU Code Section, ,173,1. ,·However ,where a 
decision does not close. a-docket, there has 
been no issuance of a final order with 
resp,ect to any issues, that,remain pending in 
the proceeding,. 

(e) NDecisionmaker~' means any COlIll'l'lissioner, 
cownissioner's Personal, Acivisor(s), the Chief 
Administrative Law Judge, any Assistant Chief 
Administrative Law Judge, ,and ,any 
Administrative Law Judge assigned to the 
proceeding. 

(f) 

(g) 

(h) 

Enforcement-related proceedings are those '. 
OIls. anc:l complaint proceec:lings. where (i), th'e 
order instituting investigation or (ii) the 
complaint raises. the allegec:l'.violation of any 
provision of law, or ot any order or rule ot 
the comm~ssion., Complaints solely, 
chal1eng4nq the "reasonableness of any rates 
or ehargesN pursuant to Public utilities Code 
§ 1702 are not enforcemont-relatad 
proceedings. 

"Ex parte communication" means a written or 
oral conununica tion on any su.bstanti ve issue 
in a covered proceeding" between a party and 
a deeisionmaker, off the r.eeorcl and without· 
opportunity for all parties. to ~rticipate in 
the communication. .. 

"Party" means.any'applicant, protestant, 
respondent, petitioner, complainant, .­
c:lefend.ant, interested., party who.hasmac:le.a 
formal appearance in the proceeding, or 
Commission. staf·t of record in covorcci 
proceedings,., and their agent (s) or 
employee(s). A meml:>erof the public who is 
not acting as the agent or employee of a 
party is not a party. 
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HS~mission of a proceedingH is as described 
in RUle 77 of the Commission's Rules of 
Practice and. Procedure. 

. .. 

1 .. 2 lhe Record 

The COInmissi'on shall render~:"1 ts::. de"cision based .,on" 
the evidence of record. Any notice' filed' pursuant 
to Rule 1.4 is not a p.,,:;t·ot the",record of .the ." 
proceeding. The record' is closed for'the receipt' 
of evidence after the proceeding is sUbmitted 
under Rule 77, unless' it is reopcn'cd' und.er." Rule 
84. 

1_ 3 APRl icab1e' Proceedings . 

(a) 

(b) 

. .-~ . 

In any enforcement-related;'proceediIlg~, no', " 
decisiorunaker shall have" any oral or written 
ex parte communication with any~party to the' 
proceeding concerning'any substantive issue 
involved in the. proceed.ing, unless' the' . 
communication is reported within three , 
working days in accordance with the reporting 
requirements set torth in Rule 1.4. 
Communications limited'to the' hearing 
schedule, location, and' format, 'filing dates 
and identity of parties are procedural 
inquiries which noed not be reported. Thic 
rule shall apply from the co~~encementof 
such proceeding to its submission to the 
Commission. After such proceeding has been 
submittod to the Commission, and until the 
date of issuance Of a tinal order in such 
proceeding, ex parte communications between 
parties and decisionmakers concerning any 
substantive issue involved in the proceeding 
are prohibited. 

In all other coverea proceedings, any oral or 
written ex partecommunlcation between a .' 
dccisionmaker and·' any" party to theproeeeding 
concerning any substantive issuo involvQd in 
the proceeding, shall be reported within 
three working days, in accordance with the 
reporting requirements set forth in Rule 1.4. 
These reporting requirements shall apply from 
the commencement of the proceeding to the ' 
date of issuance of a final order in that 
proceeding-
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( C) Where proceedinqs covere'd~" by;'sUbseCtions: (a)' 
ana (~) a~ove are consolidated, the AL3 shall 
by ruling prior to the date of submission" ' 
determine the extent tO,which the prohi~ition 
provisions of subsection, (a) ,shall apply. 

1.4 Reporting EX Pst,rtc C2JlQDunications, .. ,. 

(a) Reportable communications shall be reported 
by the party, whether the communication was' 
initiated by the party or the decisionmaker. 
They shall be reported within thr,eeworking , 
clays of the communication by f'ilinq (but not 
serving) the original and l2 copies of a 
"Notice of Ex Parte comxnunicationw (Notice) 
wi th the commission' s S~n Francisco Docket , ' 
Office. Such Notice ,shall be provided 
simultaneously to 'the assigned Ar.::1. The 
Notice shall include the, following 
information: 

(b) 

(l) the date, time and location of'the 
communication, and'whether it was oral, 
written or a combination; 

(2) the identity of the rec1p1ent(s) and'the 
person(s) initiating the communication, 
as well as the identity of any persons 
present during such communication;, ' 

(3) a description of the party's, but'not 
the decisionmaker's, communication' and' '" 
.its content, to which shall be' attached 
a copy of any written materi~Ll or text: 
used during the communication* 

The tiling ot a Notice will be: reported 
promptly thereafter in 'the Commission's Daily 
Calendar.' . ' ' 

.. ,J. 

(c) Parties may obtain ,a copy of the Notice and; " 
any attachments from the Commission's Central 
File room or from the filing. party, who" must' 
proviae it to the,requestiDg party without' 
delay. " ' 

,,' 
. \, .• ,h,.,·'· 

- i" ," 

--- \ . .' .' 
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1.5 $.ADs:;;tion~ 

The commission may impose such penalties and 
sanctions, or make any other order, as it deems 
appropriate to ensure the inte~rity of the formal 
record and to protect the publ~c interest. 

1.6 ~citie Proceedings 

In auqmentation of the provisions of this Article, 
the Commission, or the assigned Administrative Law 
Judge with the approval of the assigned 
Commissioner, may issue an ex parte communications 
ruling tailoreQ to the n~~ds of any specific 
proceed.ing. 

1.7 Applicability 

This article applies to all covered. proceed.ings 
(as set forth in Rule l.3) pending on the date it 
is eft~ctive, and to all covorod procoedings 
commenced on or after the date it is effective. 

(END OF APPENDIX B) 


