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Rulemak;ng ‘on the Commission’s: own .
Motion for purposes of compiling the
Commission’s rules of procedure 1n '
accordance with Public Utilities. .
Code Section 322 and considering
changes in the Commission’s Ruﬁes
of Practice and Procedure.. :

N .

INTERIM OPINION ISSUING PROPOSED RULE =
T0 GOVERN EX PARTE COMMONTCATIONS

Today we issue a rule to govern ex parte communications .
in covered Commission proceedings. We define a covered proceeding o
as “any formal- proceeding other than:a rulemaking or.an. OII.
consolidated with a' rulemaking to. the’ extent that the 0II raises . "
the identical issues raised in theArulemaking”..pSince;themrulef
will be added to: the Rules. of Practice and  Procedure, we will
forward it to the Office of Administrative Law (OAL): in,accordance
with applicable provisions of the Government Code. :At.the
conclusion of the QAL . publication: process,. we intend to- adopt the
rule as set forth in Appendix B.. i Cel L :
Because the ex parte rule will ‘have a significant. impact. -
on this Commission and the parties who. appear before it, we make.an: -
effort in this decision to describe the Commission’s:formal.
decisionmaking process and to draft a rule which is-flexibly
attuned to. the dynamic and-diverse.nature of that.process: As a. .- .o
matter of sound public policy, we believe that any rule:applicable -
to all formal proceedings must be effective, fair (both in‘reality
and in appearance), understandable, and easily administered.
However, such clearly beneficial goals must be realized. in-an
environment which accommodates the Commission’s various functions.
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‘ Thls Comm;sszon is an administrative agency. C'Unlike &
purely leg;slat;ve or\purely judicial body; we | engage.nn two types.T
of formal-decisionmaking.which extend across a spectrum of .~ -
activity. At one end of the spectrum is pure. ”leglslatlve”'il“'~w
activity, while at the other end is pure ”adgud;cat;on” The L
legislative forum, by its very nature, is one in-which the .. " o
decisionmakers seek and receive an array of viewpoints-on-issues of-
prospective, and typlcally general, appllcatlon. It is an
environment in which the decmsxonmakers must have’ full and open
access to the broadest array of v1ewpo¢nts if they are to discharge
their responsibility fairly and effectively. In contrast,
adjudication is a process in which participants expect fair and
reasoned treatment in a context devoted to retrospective -
consideration of specific facts and issues.  To achieve the goal of
fairness in adjudication, the decisionmakers must restrict. the-
ability of any one:participant to circumvent the: formal proces, and
thus gain an advantage over others. : : i L

Between these two ends of the spectrum 1ies a great range -
of formal decisonmaking which may combine elements of both B
categories. Ouxr task is to develop a rule wh;ch_recognmzes.and
accommodates not only the two ends of the spectrum, but the range -
of activities between the two. Below, we. examine the
characteristics which distinguish these formal decisionmaking
processes and.the legal basis for fashioning the ex parte rule: ..
which we issue today. Our rule will operate differently depending.
upon decisionmaking: contexts, and represents our considered effort. .
to balance the requirements of a multi-faceted process against. .
fairness and due process concerns.. - . 0. o LawT g v

When the Commission is acting. in its most adjudicatoery. .
capacity, it is engaged in dispute resolution between. or:among -
parties about the legal effect of . past actions or:events. This:is'
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an attempt to ascertain the truth regardlng past events or racts,
50 that exrstlng rules, regulatlons ox lawa can be" applmed to
decide the merits of the allegatmons in issuel ”Enforcement-“”
related proceedlngs” as de:xned in the proposed rule, provide an
example of such adjudxcatlon because the;r subject matter 1ncludes a
the alleged vzolatlon of 2 1aw, or of an order or rule of the ' o
Ccommission. h R

The retro pectzve nature of adjudlcatory fact-flnd;ng and
dec;s;onmakmng requ;res that we regulate otf—the-recerd
communlcations botween part;cs and decisionmakerf in adjudxcatory
proceedlngs more restrzct;vely than in any other type oz covered
proceed;ng. Therefore, we promulgate a rule whieh, in
”enforcement-rclated proceed;ng P requlres disclos ure of ex parte
contacts until submission of” the case and proh1b1t° ex parte " o
contacts after that tine. o

We are persuaded that in our purely adjudacatory

proceed;ngs it is unnecessary to apply a blanket proh;bxtlon or

ex parte communications. Such commun;cat;ons made px;gz to
submission of the matter will not be proh;b;ted- However,ra fair
result requires that any and all ex parte. communications be
available for rev;ew in a file that is publxcly accesszble. We
will require our: Central File Room to maintain files: of ex parte
communications, and to make. them avamlable for publlc inspection.
Thus, the rights of all part;es will be: protected by publ;c
disclosure of such communlcat;ons. o .

At the same time, we also are persuaded that ex parte
communications in adjudlcatxon nade g:;gx the matter ls subm;tted
should be prohibited. To. allow such . communlcatlons after
submission, we believe, could subject our declexon to unfamr
influence. SR - '31”44@,;mi
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_When acting as a Const;tut;onal alternatlve to or, :3;"“'

delegate of the Leg;slature, the commission operates 1n a proactzve»"

mode, formulat;ng new ox rev;s;ng exlstlng pollcy via a process,

which often (though not always) 1nvolves asse sing. zacts o: a more _;

generalized nature than those whlch form the basis of an ‘
adjudicative case. We pelieve that the overwhelmlng majorlty of
our activities involve logislatxvo runctmons._ Some of our.

proceedzngs are exclusively leglslatlve. these proceedlngs lnclude,
rulemakings. Pursuant to Rule 14.1 of our Rules of Pract;ce and L
Procedure, rulemakxngs oolxczt publxc comment on the proposed rule '

but do not regquire evxdent;ary hearzngs.
Because rulemakings constitute a forum for sollcmtxng

public comment, . they require an open procefs which affords us the L
opportunity to hear and consider conrlmctlng viowpoints. Th;s open N

process is a fundamental characteristic of a rulemaklng, as the

United States Court of Appeals for the D;str;ct of Columbxa C;rcu;t )

observed in 1981:

Under our system of government the very
legitimacy of general policymaking performed by
unelected administrators. depends in neo small
part upon the openness accessibility, and
amenability of these OfflClalS to the needs and
ideas of the public from whom their ultimate
authority derives, and upon whom their commands
must fall. . . . Furthermore, the importance to
effective regulation of continuing contact with
a regulated industry, other affected groups,
and the public cannot be underestimated.
Informal contacts may enable the agency to win
needed support for its program, reduce future
enforcement rcqulrements by helping those
requlated to anticipate and shape their. plans
for the future, and spur the provision of
information which the agency needs. (Sierra

V. , 657 F.2d 298, 400; see also
Administrative Law Treatise, Kenneth Culp
Davis, 2d ed., vol. 1, § 6:18, p. 537.)
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We'.concur’ with this view: .Consequently,” .to ‘enable us to. =
function. efficiently in:a rulemaking, we:believe .full: and open . iov
communication between‘the~participantswinnthemlegislativeﬁprocessth
and the Commission is mandatory.: When the Commission is engaged. in.
rulemaking, it is appropriate in the ‘interests of furthering the: . .=
Commission”s proactive policymaking: function to neither prohibit ex.
parte communications, nor to require their public disclosure.
Therefore, we exclude ex parte communications from coverage under . .
the generic rule. B SR “

3. The Dlrfzculty of Readxxy Cla551£y1ng All ‘Commission

It is possible to. classify certain kinds' of Commission
proceedings as wholly adjudicatory or wholly legislative (i.ei, .=
enforcement-related proceedings and rulemakings as discussed -
above).  However, our application and investigation proceedings are
not so easily classified as necessarily lying at one: end of the:
spectrum or at the other. At the same time, in crafting an:ex: ' - =~
parte rule, we consider it important: that the rule beclear and .
simple in its application. Trying to define whether any. particular.
formal proceeding is legislative or adjudicatory would  often demand'
an inquiry into the case‘’s individual history, scope,. or pnocedural
development, thus inviting litigation and. uncertainty.. =, SR
Accordingly, rather than develop a rule that turns on the exact .
nature of:a proceeding, we establish a rule that: will apply'broadly
to entire classes of proceedings. R T

The. classes of formal Commission proceedings that do not
lie at either end of the decisionmaking- spectrum include " .:
application cases, complaint cases: challenging the reasonableness. @ =
of the. level of a regulated:company’s: rates, and. Commission orders '
instituting investigation (0OIIs). ' : Many of these cases involve
ratemaking, which is a prospective, legislative function. = This
point has been repeatedly affirmed by our Supreme Court. (See

Consumexs Lokbv Adainst Meneplies v. Public Utilities Comm., 25
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Cal.3d 891, 909 (1979) and the-'decisions there cited. - As.we have

noted above in discussing our-.legislative-function, -the openness . .
and accessibility of decisionmakers in such.proceedings -is.a goal::..

to be sought. On the othexr hand, these proceedings, unlike. > -

rulemakings, involve evidentiary hearings. -And, these proceedings
may incorporate some elements of adjudication.  Consequently,. at .- .~

times it would be impossible to classify particular proceedings as
solely legislative or solely adjudicatory, and. at times, -
exceedingly difficult. S

. We bear in mind two- competlng»conszderat;ons in
developlng an' ex parte rule to cover these broad clases’ of
proceedings. First, we wish to foster our ability to hear a range
of viewpoints in a more informal setting which encourages an:
exchange of idecas. Second, we wish to promote--fairness -and-the. .
appearance of fairness in these proceedings. .. As noted above, these

proceedings typically involve hearings, where different interests .-
compete: in a clearly adversarial setting. In such a‘proceeding, we .
are concerned that a communication. outside of the public:record - ..~

could unfairly influence our decision if other parties are not
afforded the opportun;ty to respond to that communication...

(Compare Patco v, Federal Labor Relations Authoxity, 685 F.2d: 547,

564 - 565, (D.C. Cir. 1982).) - On balance, we conclude: that a-rule
permitting ex parte contacts, but requiring theixr disclcsure,-fully

protects the fairness of the process without stltling “4he exchange

of viewpoints. DR - BRI -
In short, to ensure that the. Commission’s decisions are

rendered based on the evidence: of record (Rule 1.2) and that the

A

decisionmaking process fosters fairness, accuracy, and due process .

of law, we will require disclosure of ex parte communications . in -

all proceedings other than rulemakings and (as more: fully discussed::

below) in certain cases consolidating rulemaking with OIIls. -We -
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nery mmene

remlnd partles to our proceedangs that when we zunctlon ln our
legzslatzve mode, communications from the partaes are. to be .
desired. Our goal is to make 2 record of, not d;scourage” such h
contacts. i T R e P (NP e T
R On March 22,41991, the Assagned Commxssxoner 1ssued 2

rul;ng 1nv1t1ng comments on a proposed generlc ex parte rule.‘,Tne,J
Ass;gned Comm;ssmoner s propesed rule, which is attached as .
Appendix A, is a dzsclosure or "sunshmne” rule,‘wh;ch would apply
to all contested Commission proceedlngs at the time of subm;ssmon.lw
The Assigned Commissioner’s proposal specifically exempts .
rulemakings and'nonenforcement Commission.investigations from the =
rule governing ex parte communications. = R L o

Twenty-r;ve parties filed wrltten comments 1n reeponoe tor
the Assagned Comm;sszoner s rullng. The commentzng partles are:
the Ad Hoc Carrlers Commattee (Ad Hoc), Proressor Mlchael Asamow |
(Asamow), Bay Area Teleport (BAT) , CACD, the Callfornla Water __;Lwl
Servace Company (Cal Water), the Callrornla Cable Televxs;on : '.
Association (CCTA), California Industrlal Group (CIG), Calaﬂornla‘ .
Truckang Association (CTA), the Californaa Water Association (CWA),
the Center ror Public Interest Law (CPIL), DRA, GIE Calafornma
Incorporated (GTBC), MCI Telecommunzcatlons Corporatlon.(MCI),.
Pacific Bell, Paczf;c Power & L;ght Company (Pacaflc Power, Pacx:;c,
Gas & Electrzc Company (PG&E), the Commxsoaon s.Publxc.Advzsor s,
Office (Publlc Adv;sor), San Gabrlel Water Company (San Gabrlel),
San Jose Water Cocmpany (SJWC), San Diego Gas & Electrlc Company .
(SDG&E) , a group of 10 ;ndependent local exchange carriers (the.
independent LECs), Socuthern California Ed;son Company (Edlsonb,h
Southern California Gas Company (SoCalGas), oward Utllaty“Rate
Normalazatlon (TURN) , and Utll;ty Consuners Actmon Network . (UCAN)
f£iling joantly, and US Sprint Commun;catlons Company erlted
Partnership (Sprint).

The issues raised in these comments fall into several
categories, including the scope of the proposed rule, who should be

o
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covered under such a rule, the adequacy of the reporting
mechanisms, key definitional terms, and” en:orcement " The- partres' )
comments, ‘summarized below, have ass;sted us’ zn framlng and
resolving the issues addressed’ by our rule. o '

AR

In assessing issues of scope; we have determined which
proceedings will be subject to the rule. We also have addressed
certain related practical 1ssues, lncludxng whether to-adopt a
disclosure or prohibxt;on rule, and the appropriate duratxon ‘of any’
such rule. ' ‘ ; N

Several parties assert that the’ xrule should apply o a.J.“~
Ccommission proceed;ngs from commencement, ‘rather than submrssion
(e.g., DRA Comments, p. 3; Pacific’ Bell Comments, p.2). CPIL
favors a 51mpler and more flexible approach under whrch the
commission would apply the ex parte rule to all proceedlngs unless
the Commission declded that it would be useful to warve the
requlrement of the rule for a part;cular proceed;ng (CPIL cOmments,
p. 3). Sprint’s view is that if the Commission adopts ex parte .
rules, they should apply to all types of Commission proceeding
rncludlng rulemakangs and lnvest;gatrons (Spr;nt cOmments, p. 3).
Indeed several parties axrgue agaznst the exempt;on ror rulemaklng, B
and investigations proposed by the Assrgned CommszLoner (TURN/UCAN*
Ad Hoc, MCI, and CCTA). Several parties including GIEC, the )
zndependent LECs, SJWC PGSE, Edlson and Asmlow; who"favor
exempting rulenakings and rnvestrgat;ons, maintain that the scope
of the ex parte rule is more approprlately limited to matters
determined on an evrdentlary record after 'adjudlcatory" hearzng
(Aszmow's COmment S, P 3). '

our proposal does not conflne the scope of the rule o _
the narrow "adjudrcatory category some of the partles‘prerer."‘“f”
Rule 1.1 (¢) defines a ”covered proceeding” as: R
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~any - formal proceeding ‘other than - a- rulemaklng 2 o

or an OII consolidated with a rulemaking, to~the,ww.;,.‘,ﬂe
extent that the OII raises the identical issues '~
‘raised:in the rulemaking. ' An OII is . otherwise "

a covered proceeding.. Except for 0XIs, if no .

timely answer or protest or request for hearing

is filed in response to a pleading initiating a.

covered proceeding, the proceeding ceases to be

covered. If an answer or protest is wrthdrewn,‘

the proceeding ceases to be a covered

proceeding. However, if there has been a.

request for hearing, the proceeding remains

covered until the request has been denied.”

Our rule excludes informal Comm;SSlon processes such as
the advice letter process, which do not requlre development of‘an
evidentiary record (however, 2 workshop conducted in a covered
proceeding would be subject to the rule ) e o

ouxr rule also speclflcally excludes rulemaklngs;‘where N
the Commission acts in its most leglslatlve capaczty and does notd
take evidence. We are cognizant, however, that often the’ “. o |
Comm1551on conscolidates rulemaklng and 1nvestrgatory dockets for
the purpose of procedural flexibility in the event that 1t 1s
necessary to hold evxdentrary hearxngs on 1ssues relatrng to a
rulemarlng. Where such consolldatlon occurs, we do not rntend the
ex parte rule to apply automatlcally. In cases where the a o
consolidated rnvestlgetory docket covers the same iss ues ‘as the
rulemakrng, the rule will not’ apply.‘ In cases where the' "
1nvestrgatory docket branches out to cover ‘issues not’ wlthrn the B
scope of the rulemakxng, the rule wrll apply to such’ portlons of

the rnvestlgatory docket. The ALJ may resolve any drspute about

Cew

-y .
S N T

1. Given the defznrt;on of ”decrsronmaker", wh;ch.excludesPCACDh:ﬁ:

[N

the practical effect of bringing some workshops under’ the -
parameters. ¢f the rule is szmply To.cover ex partecommunloatn.one o
on the substantive issues raised in the workshop between partres
and decisionmakers, but not between CACD and
parties/decisionmakers.
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the appllcabllxty of the ex: parte rule«xn,the-case of consolidated
rulemakings and' anestlgatlons. m,f.“' e R 'j *j
Several partmes addressed . the. questlon of whether both
procedural and substantlve communlcatlons between parties and
decisionmakers -should be covered._ For . example, .SIWC. believes that
reporting of " substant;ve (but not procedural) communlcatzons is
sufficient. MCI which favers a. prohlbltlon rule in -contested
~7adjudicatory” proceedings, and a dlsclosure rule in rulemakzngs
and OIIs, confines its recommendation to substantive
communications. Such comments are consxstent w;th our experlence
in proceedlngs such as the recent A. 88~ 12-035., In that proceedlng
we adopted an ad hoc ex parte rule which carefully detlned
#procedural communlcatlons”) and excluded then rrom the rule,
thereby fac;lltatlng necessary, communlcatlon on such.matters as
scheduling, fxlxng dates, and serv1ce lzst ;ssues._ In the 1nterest _
of retaining ‘the flelelllty to process contested proceedlngs 7
efflclently, consxstent wzth our past experlence, we have conflned ;
the proposed rule to substantlve lssues and have excluded defzned ”p
procedural” ;nqulrles. o . : ‘ e
There is no consensus among the commentlnq partles on pflﬂ,
whether the Comm1551on should adopt a, dasclosure ox. 'sunshlne" ” ,
rule, a prohab;tlon rule,‘or sonme comblnatlon. 'For example, DRA ,n;
favors a sunshine rule from commencement to submission of a . o
proceeding and 2 prohzbltlon follow;ng submlsszon.‘ MCI would ‘
prohibit all commun;cataons between partlesland decls;onmakers on
substant;ve matters in contested "adjudlcatory” proceedlngs, whlle ;m
requlrlng disclosure in rulemaklngs and OIIs. TURN and UCAN
suggest that disclosure is appropriate but that prohibition seven
days prior to the Commission meeting may be required in oxrder to
ensure that last minute ex parte communlcatlons are avolded.w\;w~w~w
Sprint also echoes the view. that contacts wzthln a spec;flc perlod
before a decision is reached should be’ proh;b;ted (Sprint: Comments,'
p. 6). ~BAT would prohlblt ex.parte communzcatxons 1n contested
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matters;butapermittthem~under“a'dﬁSclosure?réquirementfinxdmﬂf
rulemakings ‘and: OIIs until one week'pribr”t6~Commission”dctioﬁ:nd*‘“
Asimow favors prohibition coupled with'a ‘narrow definition: of‘the
proceedings to which the rule would "apply.: : L
After considering: these. and.theother comments” tlled, it
is our view that a disclosure rule from commencement of the
proceeding to the date of issuance of ‘a final order in the .=
proceeding is appropriate in most cases.  The only exceptions to
this rule are enforcement-related investigations or complaints: -
which raise alleged violations of provisions of law or orders: or
rules of the Commission. ~In such cases, our- rule requires
disclosure from commencement until 'submission, and prohibition from.
submission until the date of issuance of a final order. ' This dwal ' -
approach balances due process concerns in proceedings where alleged -
violations of law are litigated against the Commission’s: e
decisionmaking needs, by barring ex parte‘communlcatmonsaonly@&tterw‘
the matter is “subnitted” for decisionmaking: purposes, while. -
carefully restricting such communications prior to-submission.'

" At this time, we do not extend the prohibition to other
covered proceedings, even in the days prior’ to issuance of ‘a“final -
order, as suggested by TURN/UCAN, Sprint, and BAT. In appropriate:
circumstances involving covered:proceedings under Rule 1.3(b), the -
Commission may. invoke Rule 1.6 and impeose a' prohibition -wpen. . .. .-
further ex parte communications for some peried prior to issuance
of a final order. If ex parte communications o¢eur just prior to
issuance of a final orxrder, it may be necessary to postpone final
Comnmission. action in order to accommodate the necessary disclosure -
and any opportunity to- respond but this is a- matter 'which we will. ="
handle as it arises. ' S, EENEY T T

“The rule we issue today. is- appl;cable to all-covered -
proceedings. pending on the.date it'is effective, and to a11~covered7$
proceedings commenced on or after that date. ' However:we will-make .
our final order adopting this proposal- (which we:will. consider at . =
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‘e

the conclusion of.the OAL process) effective within 30~60 :days- .-
thereafter in ordexr to-allow time for implementation effoxrts, .. . .-
including. staffing augmentation which. 'is necessary to.properly and
efficiently administer this new .rule.. . = I o
Several parties have addressed the question of who is a
decisionmaker and who is a party under the proposed rule. Most of
the comments focus on the question of our staff. For example, CWA, -
San Gabriel, and SJWC, are concerned about CACD Water Branch’s role
as an advocate in certain. proceedings. Others such as Asmiow,:
believe that if the Commission bans .ex parte communications, the
ban should not extend to CACD, although CACD- should not engage in -
ex parte communications in any- event.. For its paxt, CACD wishes to
be excluded from whatever ex parte  communication rules the . .. .- -
Commission adopts (CACD Comments, p. 10). DRA beliaves CACD -and
the Transportation Division must be covered when acting-as. .. ...
advocate. DRA also supports a more comprehensive definition of the-
term “party” vis-a=vis DRA. . . .. .. - S S
As stated previously, our primary.concern is- to—achxeve
an appropriate balance between- fairmess: and due process . :
requirements and legitimate decisionmaking needs, 1ncludxng access
to staff. Our rule adopts a narrow definition of “decisionmaker”. .-
It covers Commissioners’ personal advisors, but does not.cover . -
other advisory staff such as CACD.  On the other hand, the rule
adopts a comprehensive definition of “party” which effectively - _
includes all DRA staff members as well as those members of other . . .
staff organizations and divisions who are acting in an advocacy .- :>
role in contested proceedings subject to this rule.' Thus,. the rule:-.
encompasses within the definition of ~“party” the CACD Water Branch .-
acting in an-advocacy role; however,. it:covers only those:members
of CACD-Water Branch who are appearing as advocates or witnesses - ..::
for a particular party in contested proceedings subject.to the:
rule. Similar treatment is accorded-only. those Transportation-. .
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Division. staff members oxr other. staff.members who,appear as..: ..
advocates or witnesses in contested;progeedings‘subjegtﬁtpgthgﬂqu
rule. JInclusion of the term “agents” in the party definition is
designed to ensure that other. staff members of CACD.or .. ,
Transportation Division, who are neither advocates nor wmtnesses 1n.,
a proceeding covered by thls.rule,“w1ll not c;rcumventuthls rule.
However, specifically excluded-from.the definition of ”Commission ..
Staff of Record” for purposes of deternining party status.under .
this rule, are the Executive Director, the General Counsel, and
Division D:rectors (except the director of the staff lelSlon
created pursuant to § 309.5), who regularly advise the.Commission.
on a variety of. matters, and who perform functions critical. to
ensuring the flow of expert advice to Commissioners. v
Finally, in response to an issue raised by the Public
Advisor, the proposed rule spec;f;cally provides that a member (=} SEN
the public, who.is not acting-as the agent orwemployee,qfwawparty,:M,
is mot a Tparty”. . oo
3. Reporting B e ,““;;w SOt L gy Lm0 e
In connection with disclosure'provisions, sévéralrpartiesfg
favor imposing the reporting obligation on the decisionmaker (e.g.,
TURN, UCAN, Sprint).. Other parties favor disclosure by both the
decisionmakexr and the party;(e-g.,-DRA,,CPIL).JnStill other parties.
favor disclosure by the_initiator,qf.the,ccntact:(e.g“,,GTEC,_Tfﬁm;M
Pacific Bell). CCTA suggests that. decisionmakers should have the. . ..
oppeortunity to correct factual errors in disclosure potices‘
submitted by parties. . P | .
Aftex assessing the comments, we opt to follow our R
practice in previously adopted. ad hoc. ex parte. rules, -and we . meosex,
the reporting obligation on .the party. . - e
In orxder to make such a report. as simplc and S
stra;ghtforward as possxble, we require that notices. of -eX parte
communication be :xled,ln”the,COmmass;on_s San Francisco Docket .-
office within three working days, and:befprovided,Simultaneously to -
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the assigned ALT.  We are dispensing with'the service requirement -
set forth in'Rule 4.5, in order to minmimize the reporting’ burden.: "
However we carefully specify the type of information to be-included
in the notice, consistent with~the'AssignedfCommissIOner’s#earlier"”
recommendation, in order to make the notice complete- and- adequate
to inform other parties of-the nature and extent of the’ w
communication. In its notice, the party should not characterize or
represent the decisionmaker’s communication, if any, but rather '
should descrxbe only the party’s communication.

The filing of a notice will be reported promptly -
thereafter in the Commission’s Daily Calendar, and parties may
obtain a copy of the notice from the Commission’s Central File room
or from the filing party, who has an obligation to provide it to
the requesting party without delay-. ' To ‘the- extent a party wishes
to respond to an ex parte commun;catlon, ‘the party may do so. " The'
parties must bear in mind, however, that the decisionmaker is bound
neither by this rule nor by fairness of process to accord “equal

time” to every party who WLShGS to engage 1n off-the-record -

et

communications.
4. mm . . B Y O L S S

Several parties suggest the- need to-more.carefully - -
pinpoint when a proceacding-commences and when a proceeding is "~ -
subnmitted. Rule 1.1(a) defines commencement of a proceeding as the"
tender to the Commission of a notice of intention, the riling witn
the Commission of an application ox complaint or the adoption by
the Commission of an OIX. The proposed rule also defines: - '
subnission of ‘a proceeding as “described in Rule 77 or the
Commission’s Rules of Practice and Procedure.” e

We have alse defined "covered‘proceedings'-in a’ mannexr-
which ¢learly apprises the parties of the proceedings: subject to
the proposed rule. Our rule differs from the Assigned - "
Commissionex’s proposal in that it is effective from commencement
of a covered proceeding: therefore, we have considered whether
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proceedings should be .covered durxing the permod.between. ot
commencenent and the t;ling of an answer or a prote,t or reque.t
for hearlng- We have resolved this. issue by br;ng;ng wlth;n the
scope of the rule notices of intention, applications, and
complalnts, during the period between commencement and. the tlllng
of an answer or protest ox denial of a recuest fox hearmng. P an‘_
answer or protest is withdrawn, ‘the proceeding ceases.to be a
7"covered proceeding.” OIIs are always "covered proceedxngs”
except when consolidated w;th rulemakings,. as discussed above._,

5. Sanctions : . e

Several parties 1nclud;ng Pacmfmc Power and Pac;flc Bell

have urged that if the Commission adopts sanctions, ;t should do so
with spec;f;c;ty. We have addressed thzs concern in Rule 1.5, .
where we confirm our authority to impose such penaltxes and.. .
sanctions or to issue other appropriate orders to ensure the o
integrity of the formal record and to protect the public 1nterest.“
However, we do not propose more spelelc provisions at th;s kime. .
We are concerned that adoption of specific sanction prov;s;ons may.,
result in thelr abuse as a weapon by partles agalnst adveruarles in.
contested proceedings. We believe that the general language . .
conta;ned in Rule 1.5 is sufficient for. enforcement purposes, . and
provides the Commission the enforcement 1;ex;b;liﬁy it.needs:we;v
Summary o \ L - o
In draftzng today s dec;sion, we have been keenly aware o
of the fact that our ex parte rule must strlke a del;cate balance.
The rule must be effective in ensuring that. no party. has unzalr |
access to decisionmakers; only such a. rule can promote bath the. ‘
reality and eppea:anceyQ:.due“p:ecese,l S. well as public. conf;dence ;
in our decisionmaking process. However, lp.so:de;ng, it must not. . .

impede cur ability to obtain critical input necessary to fulfill. ..

ocur obligation to act affirmatively in the public 1nterest.xour _
role. is not merely to respond passmvely to the issues. presented by
parties.in our. proceedings.  The public interest is not.served if ..
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the Comnission is deprxved of the knowuedge and expertlse ‘it needs™
to functlon effectlvely. ‘ ' C T e S T VT 2D
" Today we issue a rule wh;ch wo bcliove will ‘not impodo
our ability to make sound’ decisions. ‘Tt ls a rule that favors more'
access to knowledgeable ‘sources, 1nc1ud1ng‘Commlssxon staff’ ;
expertise, than some would prefer. However, it is a' xule which
also contains strict disclosure and clearly defined prohibition '~
provisions, coupled with other features which are designed to
address the fairness and due process concerns of all parties. In
addition, the rule emphasizes the Commission’s obligation to render
its decision based on the evidence of record in its proceedings.
In sum, while our rule will not please everyone, it‘atfoﬁpt;'to“
strike a reasonable balance in an area of great controversy‘and
d;tfzculty. ‘ ' - ‘
caveat \ O
" what we announce today represents our collective'
judgement, after extensive consultation with our staff, of an ex
parte rule best tailored to the needs and respons ib'il‘it’i“e's:‘ of this
Commission. While we believe that it will function optimally in
the public interest we cannot be certain of that outcome. - In the
t;nal analysis, we will need that perspective which can only be
doveloped through experience. If our interaction with the parties '
and the public suggests that features of the rule should pe A
modlfied, it will be our responsibility to do s0. o
ndi  pact e
The proposal contaihed‘ih‘Abpendix'B“reprosehts a’ o
realistic balancing of competing goals of ensuring that the
Commission has adequate information to discharge" its dec;smonmak;ng |

Yo

-

oblxgatxons and that the due process rlghts of partles are -

maintained. | : R
'~ 'On completion of the' Office or Administrative Taw (OAL)

publication process, the rule contained as Appendix B should be "
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placed on the Commission’s Agenda for adoption as the final xule
governing ex parte communications.

ANTERIM ORDER

IT IS ORDERED that the Executive Director, in.
coordination with the Administrative Law Judge Division, should
transmit a copy of this order to the 0ffice of Administrative Law
in accordance with the applicable provisions of the Government
Code.

This order is effective today.

Dated July 31, 1991, at San Francisco, California.

PATRICIA M. ECKERT
President
G. MITCHELL WILK
JOHN B. OHANIAN
DANIEL Wm. FESSLER
NORMAN D. SHUMWAY
Commissioners

| CERTIFY THAT THIS. DECISION
WAS APPROVEDBY.THE ABOVE
COMMISSIONERS TODAY

o

ety
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LIC/£eS o e e i A
BEFORE THE PUBLIC U’I’ILI'I‘IES comsszon or 'I'HE sm:rz or C:ALIFORNIA

Rulemaklng on. the CommlSSlon s own
Motion for purposes of compiling tho
Commission’s rules ‘of procedure -in-
accordance with Public Utilities .
Code Section 322 “and considering
changes in the Commission’s Rules
of Practlce and Procodure.

. R 84 12-028 .
(leed December l9 198ﬁ)

B e S S

RIS

After careful consxderatlon, I believe the tlme'has come
to revisit the questlon of adoption of ‘a gonerlc rule govern;ng
ex parte contacts in Commission proceedlngg. Thls l, not a‘mew’
issue in this rulemaking docket. In 1586 the Commission held“'* S
workshops, drafted a generic rule, and ‘'solicited comments, but
deferred final action in order to ‘gain exper;ence w1th its nowly
adopted rules governlng »pecisions and Proposed Reports” (Rules 77
through 77.5). Since that time,” the Commission has adopted ‘ex
parte rules in specific proceedings on a cauc-by~caue ba,lc on its
own motion or in respense to requests by parties. :

For a variety of reasons, we now wish to consxder a
change to the Commission’s previous case-by-case approach. Wo now =
have extensive ‘experience with the proposed decxslon/comments
process, and it is dlfflcult to see ‘how an ex parte rule would not
complement that process Indeed," partles should address how’the
Public Utllltles Code § 311 comments process might be lmproved A
qenerzc ex parte rule,’ along the llnes of that proposed in’ this
ruling, is adopted. In addltlon, as we consider the lntroductlon‘
of competition to many of the industries we regulate our
proceedings are becoming increasingly complex and controver sial.
Given the high stakes, the’ part;clpatlon of many part:.ee
representing diverse interests is not unusual.’ It is’ important
that the Commission maintain both the full appearance and reality
of due process and fair access for all parties appearing before it.
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Attached to this ruling is a proposed generic rule
governing ex parte communications . rn,deflned Comm;ssron ‘
proceedlngs. Parties should review the proposed rule and flle
comments in this docket on or bezore Apr;l 22 1991. I have
requested the Administrative Law Judge Drv1sron to revmew the
comments and to make a recommendation . for the consrderatlon ot the

full Commission. : RN L

In preparing their wr;tten comments, ‘the partles should
focus on the following issues, as well as any others they believe
the Commission should considex: .. .

1. Scope of the Ex Parte Rule

The proposed rule’s primary mechanism is, publlc
disclosuxe of substantive (not procedural) commun;catzons BETWEEN .
Commissioners, Comm;ss;oners' adv;sors, the Chlef Admlnrstratrvef
Law Judge, Assistant Cblef Admrnlstratlve Law Judges, OX. any . .;,
assigned Adm;n;stratrve Law Judge AND any employee, counsel or o
agent of any party to eny contested proceedlng, except rulemakrng.r;

excluding enrorcement proceedrngs, followrng submxssaon or'm
proceed:.ng. o . e
‘Parties should comment on.the proposal's drsclosure .
mechanrsm, as well as its dlfferentrat;on between . substant;ve and
procedural communications.. Partles may wish to comment on,the .
issue of whether ex parte communrcatrons should be subject to | N
drsclosure rrom the commencement of a proceedlng. To that end awi.
definition of ”commencement of a proceedrng is rncluded Ain the N
proposed rule. . . - - w e e
In addrt;on, partles should address the proposal’ h_i;;;“w
coverage of "contested proceedxngs" and enzorcement proceedlngs,, .g
and its exclus;on of rulemaklng and other 1nvest1gatlons lnrtlated
on the Comm;ssxon!f own mot;on.._ o N L
Fxnelly, parties. should address the adequacy ot the
dec;szonmaker and party derlnltlons. The proposed rule covers the

' . . ; "
; . AT T - . e B - B T SV L

P
RN
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Division of Ratepayer Adveocates, but does not cdvér"Cdﬁﬁigsioﬁ
Advisory and CQmpllance Division (CACD) ‘staff members who' may
advise decisionmakers: parties ‘should indicate whether' they ‘believe
CACL staff members should be subject to the‘'ex parte rule in
certain circumstances, and if so, under what condltlons. “eaep "
should comment on this issue as well.” ' R

o Thc'pfépo sed rule places the reporting obligation on the
party, whether the communication is 1n1t1ated by ‘the party or the
decisionmaker. The propesal also: outlines a reporting ‘mechanism -
which requires a docket office filing and service of the’ ‘£iling on
all parties, within 5 working days of the communication. Since it
is desirable to make the reporting obligation as simple, effective,
and nonburdensome as possible given the strict time limits
involved, parties should comment on the proposed reporting
mechanism, including its allowance of the right to effective
written or oral rebuttal, with these goals in mind.

Although the proposed reporting mechanism is patterned
after rules the Commission has previously imposed on a case-by-case
basis, it is worthwhile to consider altermative reporting
mechanisms. For example, ”Notices of Ex Parte Communication” nmight
be filed with the Docket Office but not served on parties. Under
this'procedure, the Notice would appear in the Daily Calendar, and
would be available to parties for review in the Commission’s Docket
Offices in San Francisco, Los Angeles, and San Diego.

Parties should alsc comment on the adequacy of the
information to be included in the Notice of Ex Parte Communication,
and should suggest alternatives, if they believe the proposed rule
can be improved in this area.
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Parties may also f;le comments on. the adequacy of the

definitions included in the proposed rule.... . . . .. oy e
XT IS RULED that parties sbhall x;le an orlg;nal and,(

twelve copies of their comments on Qhevpropoged generic. ex parte. .

rule attached to this ruling, with certificate of .service,.on or . .

before April 22, 1991. The Commission Advisory. and Compl;ance
Division shall alsc follow this procedure ;n.fllzng lts comments.
A copy of the current service list 1s,at:ached“;o‘tn;slrg;lng to.
assist the parties in fulfilling their service obligaticns. ..

- Dated Marxch 22, 1991, at San Francisco, California..

,”,Patr1c1a M. Eckert . S
Asszgned cOmmlssioner )
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Proposed Ex Parte Rule

a. No Deczs;onmaker shall have any oral or written
communication with-any Party.to any.contested proceeding, except
rulemakxng proceedings conducted pursuant to Article 3.5 of the
Commission’s Rules of Practice and Procedure, and 1nves*zgatlons on
the Commission’s. own motlon, excluding:enforcement proceedlngs,
concerning any substantive issue. involved in the. procpedlng, unless
the communication is reported within 5.days.. - Communications
limited to scheduling and procedural inquiries need not be
reported. This Rule shall apply from the submission of a
proceeding to the Commission to the date of issuance of a final
order in that proceed;ng. It does not apply to cammunzcatmons made

prioxr to subm;ssmon.

b. Reportable communications snall be reported by the
party, whether the communication was. initiated by the party or
decisionmaker. = They shall be reported within 5 working days of the
communication by flllng a ”Notice of Ex Parte Communication”
(Notice) with the Commission’s Docket Office (pursuant to the
applicable Rules for filing pleadings), complete with a certificate
of service on all parties. The Notice shall include the following
infoermation: PR :

(l)\ the‘dafe, timé,indﬂibéatiohuof“the
communication, -and whether it was
oral, written or a comblnatlon.

(2) the identity of the recmp;ent(s) and
the person(s). 1n;t1at1ng the N
communxcatlon,:_-

(3) a fall descr;pt;on of the
communication and its ¢ontent, to
‘which shall be attached a copy of: any
written material ox. text used durlng
. the communication. -

¢. Any party shall have the right to effective wriftehﬂ
or oxral rebuttal of. any of the matters raised.in such-. ..
communlcatxcn, as. prescrzbed.by the Admmnlstratxve Law_Judge;,

}

N d..  For purposeslof this. Rule, the followzng deflnltmons
appiy- ‘

(1) ”Ex parte communication” mcans a
written or oral communication on any
substantive issue.in’a:c¢contested
proceeding, between a party and a
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deczslonmaker as descr;bed xn
paragraph-a.. above,: -outside the
hearing.room-and - outs;de the presence
of other partles, L

”Dec;slonmaker” means any COmmlss;oner,
Commissioner’s Advisor, the Chief .
Adninistrative Law Judge, any @ =

- Assistant Chief -Administrative lLaw

- Judge, or any Adninistrative Law Judge
assigned to the prcceedlng.

"party” neans any xnterested party,
applicant, respondent complainant,

- defendant, intervenor,.protestant, or .
Commission staff of record in a .
proceed;ng (but not other members of
the Commission staff),and thelr '
agent(,) ox cmployee(s). :

”COmmencement of a proceedlng” is the:;
tender to the Commission of a notice
of intention, the filing with the
Commission of an application or
complaint,: oxr the adoption by the
Commission of an order instituting
lnvestlgatlon.

#Submission of a. proceedxng xs as
described in Rule 77.0of the .
Commission’s Rules of Pract;ce and
Procedure- .

e. The cOmm;551on may also~zmpose such penalt;es and
sanctlons, or make any other order,. as it deems appropriate to
nsure the integrity of the formal record and to protect the public
lnterest.

f. In addition to the above policy, the Commission,. ox -
the assigned Administrative Law Judge with:the approval of the -
assigned Commissioner, may issue a ruling governlng ex parte
conzacts tailored to the needs of any: specific proceeding.:

-(Exb-of~hbpﬁmdrxiajf_fsf
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Axticle 1.5 Ex Parte Communications

Cey

For purpose of thls Artlcle, the followlng deflnltlona

apply:

(a) ”Commencement of a proceedlng” is the tender
to the Commission ' of a notice of intention, -
the filing with. the Commission of an o
application or complaint, or the adoption” by
the Commission of an order instituting
lnvcftlgatlon (OIX) .

#Commission Staff of Record" ‘means (1) all
menmbers of the staff organization or- d1v1glon
created pursuant to Public Utilities Code-

§ 309.5, except those -temporarily assigned to
other staff organizations or divisiens; and
(ii) members of other staff organizations or
divisions not specifically covered under -

§ 309.5, who are appearlng as advocates or as
witnesses for a particular party in covered
proceedings, but excluding other nembers of
such staff organizations or divisions. The
Executive Director, General Counsel, and
Division Directors (except the director of
the staff division created pursuant to §
309.5) are not Comnmission Staff of Record.

#Covered Proceeding” is any formal procecding
other than a rulemaking, or an OII _
conseolidated with a rulemaking to the extent
that the OII raises the identical issues
raised in the rulemaking. ' An OII is
otherwise a covered proceeding. Except for
OIXls, if no tlmely answer or protest or -
request for hear;ng is filed in response to a
pleading initiating a covered proceeding, the
proceeding ceases to be covered. If an
answer or protest is withdrawn, the ‘
proceeding ceases to be a covered proceedmng.
However, if there has been a regquest for -
hearing, the proceceding remains covered until
the request has been denmed.
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”Date of Issuance of a . Final Order” is

(i) the date when the Commission mails the
decisien after rehearlng or denyxng -
rehearing; or (ii) where the period to-apply
for rehearing has expired and no application
for rehearing has been filed, the last date
for f£iling an application for rehearing undex
PU Code Section .1731. . However, where a N
decision does not close a.docket, there has.
been no issuance of a final order with
respect to any issues that remain pendlng in
the proceeding. : ,

“Decisionmaker” means any Cammzssxoner,
commissioner’s Personal Advisor(s), the Chief
Adnministrative Law Judge, any. Ass;stant Chief
Administrative Law Judge, .and any :
Adnministrative Law Judge. asslgned to the
proceeding. ‘

Enforcement-related proceedmngs are those
O0IIs and complaznt proceedxngs.where (i) the
orxder Lnstltutxng 1nvest;gatlon Qor (11) “the
complaint raises the alleged violation of any
provision of law, or of any order or rule of
the Commission.  Complaints solely
challenging the ”reasonableness,of any rates
or charges” pursuant to Public Utilities Code
§ 1702 are not enforcement-relatoed
proceedings.

7Ex parte communication” means a wrltten cr
oral communication on any substantive issue
in a covered proceeding, between a party‘and
2 decisionmaker, off the record and without.
opportunity for all partles %0 part;c;pate in
the communication.. . o

”Party” means any applzcant, protestant
respondent, petitioner, complainant, . .
defendant, interested party who has made.
formal appearance in the proceeding, or
Commission staff of record in covered
proceedings,. and their agent(s) or _
employee(s). A member of the public who is
not acting as the agent or employee of a
party is not a party.
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(i) “~Subnmission of a proceedmng” is as described
in Rule 77 ©f the Commission’s Rules of
Practxce and Procedure._« . .

1.2 2h£.82§9:§ . :

The Commission shall render its. decision based on’
the evidence of record. Any notice filed pursuant
to Rule 1.4 is not a part.of the record of the ;
proceeding. The record is closed for the receipt’
of evidence after the proceed;ng is submitted
under Rule 77, unless it is reopened under Rule
84. , ‘ S ‘

1.3 W

(a) In any enforcement-related’ proceed;ng, no ...
decisionmaker shall have’ any oral or wr;tten
ex parte communication with any-party to the’
proceeding concerning ‘any substantive issue
involved in the proceeding, unless the
communication is reported within three .
working days in accordance with the reporting
requirements set forth in Rule 1.4. , .
Communications limited to the hearing
schedule, location, and format, filing dates
and identity of parties are procedural
inquiries which need not be reported. This
rule shall apply from the commencement of
such proceedlng to its submission to the
Commission. After such proceedlng has been
subnitted to the Commission, and until the
date of issuance of a final order in such
proceedlng, ex parte communications between
parties and decisionmakers concerning any
substantive issue involved in the proceeding
are prohlblted. .

In all other covered proceedings, any oral or
written ex parte communication between a
decisionmaker andany party to the proceeding
concerning any substantive issue involved in
the proceeding, shall be reported within
three work;ng days, in accordance with the
reporting requxrements set forth in Rule 1.4.
These reporting requirements shall apply from
the commencement o©f the proceeding to the -
date of issuance of a final order in that
proceeding.
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Where proceedings covered‘by subsectlons (a)
and (b) above arc consolidated, the ALJ shall
by ruling prior to the date of submission” -
determine the extent to which the prohibition
provisions of subsection. (a) shall apply.

1.4 Reporting Ex Parte Communications

Reportable commun;cat;ons shall be reported
by the party, whether the communication was’
initiated by the party or the decisionmaker.
They shall be repoxrted within three working
days of the communication by lelng (but not
serving) the original and 12 copies of a
"Notice of Ex Parte Communication” (Not;ce)
with the Commission’s San Francisceo Docket

- Office. Such Notice shall be provided
simultaneously to the assigned ALY. The
Notice shall include the following o
information: ,

(1) the date, tine and‘iocation of the
communication, and whether it was oral
written or a comb;nat;on.

(2) the identity of the recipient(s) and the
person(s) initiating the communication,
as well as the identity of any persons’
present dur;ng ‘such oommunlcatlon. ‘

a description of the party’ S, but not
the decisionmaker’s, communication and
.its content, to which shall be attached
a copy of any written material or text
used during the communication. \

The filing of a Notice will be reported .
promptly thereafter in the Commlsszon 'S Daily
Calendar. S : : L e

Parties may obtain a copy of the Notice and’
any attachments from the Commission’s Central
File roon or from the f;llng party, who must’
privzde it to the request;ng party wzthout
delay. L
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Sanctions
The Commission may impose such penalties and
sanctions, or make any other order, as it deenms

appropriate to ensure the integrity of the formal
record and to protect the publi¢ interest.

specific P 3

In augmentation of the provisions of this Article,
the Commission, or the assigned Administrative Law
Judge with the approval of the assigned
Commissioner, may issue an ex parte communications
ruling tailored to the neceds of any specific
proceeding.

Applicabili

This article applies to all covered proceedings
(as set forth in Rule 1.3) pending on the date it
is effective, and to all covered proceedings
commenced on or after the date it is effective.

(END OF APPENDIX B)




