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Decision 91-08-006 August 7, 1991 AU 81991
BEFORE '.rm: PUBLIC UTILITIES comxssxon oF '.[‘HE smrz or‘ CALIFORNIA ‘f

Invest;gatmon on the. CommlSSlOn’S own) 2
motion to determine the feasibility )
of implementing New Funding ‘Sources' ) '
and Program Reductions in the Deaf ) I 87-11 031
and Disabled Program Pursuant to ) (F;led November 25, 1987)
Section 2881 of the ‘Public Utml;txes ) R TR T A
ST el | C )
)

Code.

(80 0.65-05-060 fox sppesiances.)

A T

on January 28 1991 the Caleornla Assoc1at1on oz the
Deaf (CAD) filed a request for a f;ndlng of ellgxbmlxty tor b
oompensatxon. CAD seeks thls flndzng of elxglblllty based on its”
partlczpatlon ln the Commzss1on s approval Sf the 1991 Deaf and o
Disabled Telecommunmcat;ons program budget. No responses to CAD' f
requcst were. rece;vod. We grant CAD's request. ' c

~ caD submits its request in complmance thh Artlcle 18.7°

of our Rules of Practice and Prooedure (Rules 76.51 through 76 62).
We will d;scuss 1n turn the elements ot ellglblllty. B
A. Pumpose -

Rule 76.51 contalns the purpose"

”The purpose of this article is to prov;de '
compensation for reasonable advocate’s fees,
reasonable expert witness fees, and other.
reasonable costs to public utility customers of
part1c1patlon or intervention in any proceedlng
of the Commission...to modify a rate or
estab%lsh a fact or rule that may 1nf1uence a
rate. ‘ ‘

This proceed;ng most recently 1nvolvod the Commission’s
approval of the 1991 Deaf and- D;sabled Telecommunlcatmons Program
(DDTP) budget. The budget lmpacts the level of surcharge assessed
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telephone subfcrlbers under Publxc Utzlxt;es (PU) COde § 2881(d).
This proceed;ng may mod;fy a rate, or “establish a fact ‘or ‘rule thnt
nay lnfluence a rate, and thercfore is conszstent w;th the purpose~
of this art1c1e~and falls within the dofxnxtxon or applxcahle f'qﬁ
proceedxngs. ) Ce T BN
B. Party and Customer R s Hn
CAD is an interosted party in a proceed;ng zor the )

purpose of medifying a rate, and, therefore, is a party under Rule”
76.52(d). CAD is a customer under Rule 76.52(e) because it
represents consumers of a telephone corpornt;on subject to the
jurisdiction of the Commrss;on. ’
¢. Time for Filing B

- Rule 76.54 requlres that any, flllng of a request for
el;g;bxl;ty be fxled Wlthln 30 days of the f;rst prehearzng
conference or within 45 days of the close of the evmdentlary o
heartng record. There was no prehoarzng conzerence ;n th1° phase :
of the proceedxng. CAD rxled its request w;thxn 45 days of e
December 12, 1990, when the. last set of reply comments were f;led '
with the Commission. Even though tho budget approvnl dxd not
require ev;dentrary hear;ngs, we treat the flIlng of the reply
comments as the close of the ev;dent;nry hear;ng record 1n th;s
phase of this proceedlnq since the reply comments wexe the lnot‘
opportunity for parties to influence the record 1n th;s mattcr.
CAD’s request was f;led txmely.
D. I:sms_ih_nsguess : R R 1

Rule 76. 54(a) requ;res thnt 2 request ror ellglblllty

include four items : CoL : 'uig.1%,;"

”(1) A show;ng by the customer: that - -
participation in the"hearing or proceedlng
would pose 2 significant financial
hardship. A summary of the finances of
the customer shall distinguish-between'
grant funds committed: to specific prcjects
~and dlscretlonnry funds.... i
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”(2) “A-statement: ofrissues that: the:customex:
.., intends to raise Ln the, hearzng or
‘preceedlng. '

7 ,”(3)‘ An estimate of the compensat;on that wzll :wx"“q '
T The sought. ’ e

o e

"4y A.budget for the customer'e presentatlon.ﬂ ;;f#‘J o
The adequacy of CAD’s filing on.each of these-items is..
addressed in. turn.. .. L .
1. Siqpifi ¢ i ial Hardship .-
| Rules 76. 52(!)(1) and (2) def;ne ”s;gn;tlcant fznanceal

hardshlp" to mean both. EaRE
#(1) ‘That, in the judgment of the Commission -
- the. customer ‘has or represents an. Lnterest
_.not otherwise adecuately represented,
representation of which is necessary for’ a
fair determination of the proceeding;:and,

Either that the customer cannct afford to
pay the costs of effective participation,
including advocate’s fees, expert wmtness
fees, and other reasonable costs of -
participation and the cost of eobtaining-
judicial revmew, or that, in the case of al
roup or organization, the economic o
interest of the individual members of the
group or organization is small in
comparison to the costs of effective
participation in- the proceedzng.

The tlrst element of a demonstratlon ct 51gn1f1cant

financial bardship is a showing that:

”...the customer has or represents an =
interest not otherwise .adequately .
represented, representation of which is
necessary for a faxr determ;nat;on of the -
- proceeding.” o _ e ‘

CAD avers that it is”a"nonprofit’membership*
organ;zat;on made up prmmar;ly~of deaf ‘individuals. CAD“represents
the znterests ot the deaf beneflcmarles of the DDTP, accordmng to




1.87-11-031 ALJ/BWM/f.s

CAD. Since the budget-dlrectly affects: the:interests of: deaf
Californians, CAD argues that the deaf communlty”needs,to be
represented to ensure a falr determlnatlon. Moreover, CAD assexts '
that, at least with res pect to the relay serv1ces,.the commission
is required to ”solicit the advxce [and] counsel...of statewxde
nonprofit consumer organlzatlons of the deaf dur;ng
the...implementation of the system.” ' (PU Code. §.2881l(b):)

CAD argues that the interests of CAD members:-are not
adequately represented for the following reason. = TheDDTP budget
has been. developed by telephone utxlrtles and reviewed by'tne DDTP
Administrative Committee (DDTPAC). Two of the cOmmzttee members
represent deaf interests, but the committee has hane members,
including representatzves ot the utllmtres and the commission. The
input of the. two. members representlng the dear 1nterests is
therefore diluted and the budget as presented ‘does. not necessarily

reflect their views. ,
CAD points: out-that-the other actrve partzczpants in
th;s proceedlng are the Division of Ratepayer Advocates (DRA) and

the three major telephone utllxtmes.. DRA.represents all
ratepayers. The interests of all ratepayerf are, not necessarily
consistent with those of the program benef:xc:.arn.esr a small and
mach more intensely interested subset. of’all ratepayers. The
utilities provide DDTF equipment and sexvices and are reimbursed by
the D.E.A.F. Trust. Utility interests can. and do, often conrlrct
with those of the program benefzc;arxes, as well as those of all
ratepayers. No party othexr than CAD represents solely the ‘ .
interests of deaf program benefrcxarles, accordlng to CAD In such
circumstances, their 1nterests cannot otherwlse be adequately
represented, asserts CAD o o

We conclude that CAD represents an»;nterest that is
not otherwise adequately represented. We find this by analogy to
the responses that may be filed by the utrlrtles. . The utllltzes
sit on the DDIPAC, but yet may file responses to the comments made
on the budget by DRA. To the extent the DDTPAC may t;le a
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response, it is. unnecessary. ror the.utllltles .ox. .CAD to lee the,”,‘
same response.: To. the extent the ut;l;t;es ox. CAD has a :esponse f
not 'made by DDTPAC, the utilities or. CAD may . f;le a, response. Ve f
find that CAD represents an interest that may. overlap with parts of
DRA’s and DDTPAC’s interests, but is an. Jnrerest not otherw1se
adequately represented. CAD has met. the first prong of the L
significant financial haxdship test. ... . ,

' . This request, however, raises a un;que conflzct-of-
interest issue tbat requires careful analysis.  On the one hand,
CAD serves as an important .membex of the DDTPAC. We place great
reliance on the efforts of the DDTPAC, and CAD’s. membersth offers
it a special opportunity to affect the program.from thh;n. In »
that capacity, CAD has an obligation to offer its best 1ns;ghts and”
' advice for the benefit of the program and, ultlmately, the
consumers that CAD represents and the. public._ ©On the, other hand,
through the intervenor compensation program CAD. can potent;ally
receive sub,tantxal payment . for. contrlbutzons that could mlrror _
those it might offer through the DDTPAC. . .CAD thus tacef h conrllct
between its. obl;gat;on to offer full. partlcxpatlon to the DDTPAC
and the possibkility of receiving xn;ervenor“cqmpensatxpn fq:
efforts outside the DDTPAC. L o

We hesitate to attempt to resolve thls contl;ct
through a simple determlnatlon of . what. CAD's xole should be.' wé
could prohibit. DD?PAC nmembers zrom cla;m;ng compensat;on ‘for
related outside activities, yet .that might lead CAD and others to
refuse appointments to oversight comm;ttees, or cause us to. lose
 the potential benefit of outside contx;butlcns that.genuxnely do
not overlap with oversight committee dutles.‘ The Oother extreme (of
prohibiting CAD’s. membership in the DDTPAC lf it wlshes to clalm .
compensation) would cost us the benefits that CAD and similar
groups can offer directly as participants in the oversxght process{

: Some conflicts cannot be resolved but must be managed
instead. .We will seek to manage thzs one by zntormang CAD that Lt_
may partxclpate both on the DDTPAC and in the 1ntervenor R
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compensatn.on program where’ appropnate, but’ that we' will' review its .
intervenor compensatlon requests with an eye towards CAD/s!¢ ~ i
obllgatlons to the 'DDTPAC. ‘We will' expect a full and’ honest effort-
from CAD in its DDTPAC role, but will' allow CAD to claim:’ 5
compensat;on for contributions made outside that role 'to the extent
that they do not duplicate CAD’S appropriate DDTPAC efforts. ' For -
CAD and for other intervenors that face this conflict' through
sexrvice on an oversxght committee like DDTPAC, we will requlre them
in their requests for cempensat;on to make a showing that the
requested compensable activities do not come at the expense of a ..o
‘full and fair effort as an oversight committee member. ' We' - ;
recogn;ze that th;s standard ls not preczse, but we—belxeve it wnll
prove workable. s - ' .

In this way we will balance the interests that
conflict. Provided that intervenors who serve on oversight -
committees fulrill those obligations, we will award compensation’
for other contributions even if they are made on a related subject.
The result may be something of a reduced opportunity for oversight
committee members to be paid for their contributions, buti that - '
result is fair when weighed against the opportunity to influence-
programs from the inside and the obligations of oversight committee
menbers o the Commision and the general public.

b. Cannot ALLoxd to Puy ox Economic Xutexeet Small -

The second prong of the significant hardship ‘test
requireSICAD to demonstrate either that it cannot afford to pay the
costs of effective participation, ox that as a group’ ‘the interest
of the individual members is small in comparlson to the costs of
éffective participation. CAD offers that the benefit of
telecommunications devices: for the deaf (TDD) and relay service use
may be worth hundreds of dollars to an individual deaf subscriber,”
although the impact on the individual of the issues ‘currently at
stake is lesr and not easily quantlflable. ‘The "cost of effective
participation, accordlng the CAD, is great since it requires - -
knowledgeable review of the DDTP budget and DRA’s comments as well
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as the ability to skillfully present:comment;before:the'Commissipn;
Knowledgeable review requires not only the. ability :to:ianalyze.:
budgets, it also requires knowledge of. the: DDTP itself, including. -
DDTP ‘history and past Commission proceedings involving. programs
going back to the early 1980’s, according Lo CAD..- CAD claims. the -
cost of such review and comment is great in comparison to the -
economic interest of any one deaf program beneficiary.. .. .. .

We agree with CAD that the economic interest. of the
individual members of CAD is -small in comparison to the costs of
effective participation in the proceeding. 'We note, however, that
this is the public’s utilities commission. (See D.85~-12-084: . =
D.91-03=-021.) Any person of whatever ability can come before us ..
and be heard. e

- upaxy oL _Finances- o
" The last part of .the first item that: must be .in- a . .

request for eligibility is. a summary of the finances of-the .. .
customer distinguishing between: grant: funds committed:to specific .
projects and discretionary funds. ' The rule is not entirely. clear.
We do not apply this rule to make ineligible a customer, sinply when
the customer has discretionary funds that exceed funds .committed to
specific projects. Rather, we examine  the  whele budget to .
determine whether a2 financial hardship exists. Coo

‘ ' CAD estimates the compensation it will seek to be-
$2,475. In a supplemental letter CAD indicates that the great. bulk
of income and expenses are unrestricted and that as of Octoberx
1990 CAD had $5,826 in unrestrlcted ‘funds. - NonetheIess; monthly
expenses run ahead of income. At the time CAD preparcd comments on
the DDTP budget, expenseS-exceeded revenues by“sa,ssg. ‘For all of
1990, CAD’s unaudited expenses exceeded revenues by $2,204. We
therefore f£ind that CAD’s rxnanc1a1 show;ng demonstrates’ expense
exceed income and dlscretlonary finances are 1nsu£f1cment to fund
CAD’s proposed budget. CAD therefore meets this criterion.

As we noted above. regard;ng the conflict of interest

issue, however, CAD had two opportunites to file comments in this
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proceeding. Firct, its comments might have: been included as part..
of DDTPAC’s showing. Second, it filed comments on its. own.behalf.
Therefore, it is important for CAD- to- clearly distinguish at:the.
time it files its request for compensation -any: costs- (e.g.; as part
of the $2,475) incurred as part of saerving ite role: on. the. DDTPAC. .
as opposed to its reole in filing its own. comments, as well. as. how.-
its requested compensable activities did not come at the expense of
a rull and fair effort as an oversight committee member. In the
future, we will require this as part of an intexvenor’s request for
a finding of eligibility for compensation. In this case, we will-
allow CAC to include the anormatmon in its request for -
compensation. - ‘ SRR
d. gCon¢lusion ce
We conclude that CAD-represents an. interest that is
not otherwise adequately represented and that the economic interest
of the individual members is small -in comparison to.the costs of. -
effective participation. We find that participation would pose.a
significant financial hardship to CAD~since‘itSMexpenseS<exceed'~ﬁ
income and discretionary finances are: insufficient to':fund CAD'S
proposed budget. P R e E P ) T T T I Pty
2. Statement of xiﬁngg‘;:.ﬂi-‘H'\j C T L o e
Rule 76.54(a) (2)- requires a statement of: issues that -the
party‘intendsnto\raiSe; 'CAD»observeSLthat'it)raised)the following
issuves:in its reply COMMENTS: /0 =l v e s

a. the lack of errect;ve program outreacn R,
activities, partzcularly for Pacxflc Bell' Co

b. the lack of centrallzed procurement of
equzpment.

the failure to explore alternatxve means of
ecquipment d;str;but;on s prev;ouuly “
ordered; and - . , , Y e S

the higher prcgram ‘costs and lllegallty ot
‘purchasing talophone serxvices at tariffed

rates. . B T

et
o
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, CAD meets this requirement. . .
3. Estimate of Compensation . . LT
Rule 76. 54(a) (3) requires CAD-to provide.an estimate.of
the compensation it will seek to-recover.: CAD'estimates:ithiIl‘»
seek $2,475. _ e
"Rule 76.%4(a) (4) requires a budget for the Customer’s
presentation. CAD submits the followxng budget' S

Advocate Fees a B TR R
- 12 hours at $200 por hour .- 82,400

Copy;ng costs : L SRR 7o e
tage T

E. Q.QMQD“‘IMI“BSERI&EQD&QEJ - B AP S I
' Rule 76.%4(b) allows other-parties to commention:thae:

request, including a discussion of' whethex a-common.legdla:wn?‘”“'
‘representative undexr Rule 76. 59~i5Vappropriate;f‘Under‘RuleW7e;55t
our decision on the reque,t may dcrxgnate a common lagal -
representative.: ‘ LT T N

No party commented. on this issue.  :Therefore, we find no
current need to designato & ¢ommon lagal representative: inithis

PRI TOTAL el e el 2,475 e

proceeding.

We f£ind that the bdudget approval process falls within the
definition of applicable'proceedings,“that“CAD'isua"party and a
customer for the purpose of determining eligibkbility for . B
compensation, and that CAD: filed its request timely. We' £find that
CAD represents an. interest that, although' it may overlap with the
interests of other parties, is not otherwise adequately. o
represented. We find the economic interest of CAD’s individual
members is small compared to the cost of effactiva participation. .
We find no need to designate a common legal representative. We
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find that CAD has shown its participation would pose a significant
financial hardship. Therefore, we £ind CAD -eYigible to'file a
request for compensation. We note, however, . that the ‘cost of CAD’S
participation filing its own comments are the costs we find
eligible for potential compensation.. CAD’s application for: ..
compensation must clearly distinguish any costs CAD incurred -as. .. .
part of the DDTPAC from costs incurred when it filed its comments
on its own behalf in this proceeding, as well as how its requested
compensable activities did not.come at the expensae of a full and
fair effort as an oversight committee member. R

CAD is placed on notice it may be subject to audlt or
review by the Commission Advisory and Compliance Division.
Therefore, adeguate accounting records and other necessary
decumentation must be maintained and retained by the organzzatlon
in support of all claims for intervenor compensation.' Such recoxrd-
keeping systems should identify specific. issues for whichv...-.» .
compensation is being requested, the actual tinme spent by each
employee, the hourly rate paid, fees paid to consultants and--any. -
other costs for which compensation may be ¢laimed. . '

1. The budget approval process maf modify a rate,- oxr . ..o
establizh .a fact or rule that may influence.a . rate, and.therefore
is an applicable proceeding within the rules. for intervenor - -
compensation. R SRR

2. CAD is a party and a customer for tho purpose of .
determining eligibility foxr .compensation.. L .

3. CAD timely filed its request for a fmnd;ng of- ellgxbllmty
for compensation.: B S TP T : Sl e e ey

4. CAD represents an interest. that, although it mayloverlapw
with the interests of other parties, is not otherwise adegquately: .-
repres ented._ o o S e T R ORI S e TR

5. . Intervenors who serve on oversaght commzttecs might: have:
2 unique conflict of interest, wherein they must:choose to; fully- -

T
L RV
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participate on the oversight committee or work:outside.the:: ..
committee and perhaps be compensated' for that outside. effort.

6. ' Rather than either’ prohibiting committee members from
claiming intervenor compensation or prohibiting committee- .
membership if the customer also wishes to seek compensation,:this.
conflict is best managed by allowing CAD to participate both on the
DDTPAC and in the intervenor compensation program, but regquiring
CAD to clearly distinguish any costs it incurred in its committee
role versus its intervenor role, and to make a showing that its
requested compensable activities did not come at the expense of a
full and fair effort as an oversight committee member.

7. The econonmic interest of CAD’s individual members is
small compared to the cost of effective participation.

8. There 'is no need to des;gnate 2 commeon legal
representatzvc.

9. CAD’s expenses excced income, and discretionary finances
are insufficient to fund CAD’s proposed budget.

10. CAD identified issues that it raised in its reply
comments and therefore meets the criterion of submnitting a
statenment of issues it intends to raise.

11. CAD submitted an estimate of the compensation it will

seck o recover.
12. CAD submitted a budget for its presentation.
gonclusion of Law
iz Sl qp-:equestﬂfbr a finding of eligibility for
compensatmon\shoumdvbeﬁqrﬂnted.

P XV AN
\’\\:ww’ ROARSS "“"r“\' ey

S o Yk QRPER

= Im_IS~ORDERED\thaf‘Caleornma Association for the Deaf

-~

(CAD) ls.ei;gxhle-to f&le & request for compensation in this

'proceedlng. CAD'f requeet foxr compensation must clearly distingush
between costs incurred by CAD as part of the Deaf and Disabled
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Telecommunications. Program (DDIP). Administrative Committee. and
those incurred by CAD for-its:filing.of comments on.the. 1991 DDTP
budget, and must make 2 - showing that-its requested compgpsap;e
activities did not -come- at the expense of a full. and fair effort as
an oversight conmmittce member. . : e
This order is effective today. ) L . S e e
Dated August 7, 1991, at San Fra.nczsco, Cala.foma.,

PA'I‘RICIA M. ECKERT“
S Pres:.dent WLy
- Ger MITCHELL— WILK
. JOHN B, OHANIAN
'NORMAN - D' SHUMWAY'
conmissioners. .-

.o ....,"v'.

Commlssmoner Danlel Wm.JFessle:,

e e e

| ‘:, CERMFY. AT 1 THIS ‘DECISION
- WAS “APPROVED. BY. THE ABOVE "
COMMJSSIONERS 'roww




