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Decision 91-08=-009 August 7, 1991
BEFORE ‘THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

O@H@HM&

, Case 90- 04 030
(Flled Aprzl 19“ 1990)

SALZ" LEATHERS "INC., A California ..
Corporation, .- , L

‘Complainant,
e
PACIFIC GAS AND ELECTRIC COMPANY, .. |

Defendant. - .

. N ~ s 2 B
A y -

Graham & James, by wxsmm and
Peter Hanschen, Attorneys at Law, for
Salz Leathers, Inc., complainant.

We -and Roger J. Peters, .
Attorneys at Law, for Pacific Gas and
Electric COmpany, defendant.
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Pacific Gas and Electric Company (PG&E) is ordered-to: -
refund $41,524.16, plus interest, to complainant.Salz Leathers,
Inc. (Salz) " for gas transportation charges which wexe billed under
PG&E’s Schedule G-IND but should have:been billed.under. .. - - _
Schedule GC-2, in accordance with a ““Transportation-Sexvice:-
Agreement Between Pacific Gas and Electric .Company and Salz:
Leathers, Inc.” (Agreement). — . el N . :

" The Agreement is ambiguous: in.the spec;fmcatlon of PG&E'
ebligations and is construed 'against.PG&E, which caused .the-
ambiguity. Commission policy on long-term gas:transportation .. -
agreements also supports the relief sought by Salz.
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2. Factual Backaround

Co On’ Decembex 20, 1985, the ‘Commission approved: Decision
85~12- 102 , which requ;red natural .gas distribution utilities.to..
file tarlffs of:erxng transportat;on services for customer-ownedu
gas. The Comm;ssxon found that in order to-be long-term in nature,
the mlnlmum durat;on of any transportation provision should be five
years. In June 1986, the Commission opened Rulemaking
(R.) 86-06-006, which among other things introduced a rule reducing
the minimuwm periocd to three years. .- . = =

On July 21, 1986, PG&E: subm;tted Advice No. 1369-G, . ..
seeking approval of Schedule GC-2--Long-Term Transportation
Service. The tariff went Lnto effect in- August of "that year.
Provision 8 of the rate schedule states, in part, #The minimum term
for Schedule GC-2 serv;ce_1s_threetyears1,theﬁmaxzmum is ten
years.” A
PGLE rates for transportation service are set on a
forecast basis, without balancing account protection against sales
or expense forecast inaccuracies. Billing adjustments resulting
fyom customer disputes such as this one are .not.recovered.from -
other ratepayers.: IR : : '.ff - -
Salz operates a leather tannery in Santa Cxuz, . oo

california, within PG&E’s: gas service terxitory. Salz uses. natural
gas in its“manufacturing~processes.uuSoon,afterHCOmmmssxpn apprpval
of Schedule GC-2, Salz arranged to buy gas-from Windward Energy. &
Marketing Co. (Windwaxd) ,:signing .a gas supply contract on.
November 10, 1986. The gas supply contract was: effective, through
the end of 1989 and was for a ¢uantity of 719,000 thexrms pexr yeaxr.
This converts to 215,700 thousand cubic feet (Mcf).of gas;over the
term of the contract.  On-November: 26, 1986, Salz.and PG§E,signed

T

1 20 Cal. PUC 2d 6 (1985).
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the Agreement, Whicb‘Schi?i¢5~a threeeyear:term_ane servlce‘under
Schedule GC~2. N . | | | s

Between,December 1, 1986 and Aprml 20 1989, a perlod of
approxlmately two years and f;ve months, PG&E transported 183, 000
Mcf of gas for Salz. PG&E charged Salz the Schedule Gc-2 rate for
the transportation seerce, in accordance with the Agrcement.‘ on
approximately Apxil 1, 1989, PG&E notlfled salz that zt would cease
sexvice under Schedule Ge~2 upon dellvery of 183, ooo Mct sance ‘the
effective date of the Agreement. During the perlod from Aprll 21,
1989 to.November 30, 1989, PG&E continued to transport gas for "
Salz, but PG&E charged Salz under Schedule G-IND, which is
available to customers without transportatlon servmce agreement
The xate in Schedule G-IND was hlgher than the rate in j '
Schedule cc—z at the time. Salz pald all amounts charged by PG&E
under Schedule. G-*VD. -
}_-__mmmﬂsmmd

- .On April 18, 1990 follow;ng efforts to resolve thls
matter through dascussmons w;th PG&E,_Salz flled the 1nstant
complaint. . Salz. states two causes of actlon. Fmrst, Salz alleges
that PGSE violated Schedule GC-2 and Public Utilities (PU)

Code § 532 by c¢easing to charge Salz under Schedule cc-z after only
two years and five months of servxce. Second Salz alleges that
PG&E breached the Agreement by ceas;ng the Schedule cc—z charges
prematurely.. Salz’s requested rellef 1s a flndlng that PG&E is in
breach of the Agreement and a Commass:on order refundlng to Salz
the difference in charges between the Schedule Gc-2 and o .
.Schedule G~IND rates, as applled to serv;ce for the perlod from :
April 21, 1989 to November 30, 1989, plus lnterest._

PGSE answered. the complalnt on May 21, 1990. PG&E o
asserts that. the. Agreement has a sPec1f1c llmlt on the quantlty of
gas that PG&E mast transport, and PG&E’S obllgatlon has been met.

A prehearing conference was convened on July 25, 1990.

An evidentiary hearing was held on September 26, 1990.f Qpcnlng‘and
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reply briefs were filed by both ‘Salz and PG&E. - The c‘a‘sé"“wa's‘-'
submitted on receipt of reply brlefs on October 31, 1990
_ On Aprll 30, 1991, ‘Salz filed a ”Petition of Salz

Leathers, Inc. to Set Asxde Subm1551on and o Reopen'the ‘Record “for
the Admashlon of New Ev;dence” (Pet;tlon) ' Salz has learned of a
dlopute between PG&E and another Schedule GC=-2 customer, ‘which: Salz
clalms is relevant to the issues in this case. That dispute” arose
after the submass;on of thls case. Salz seeks admission ‘of new"
evidence on PG&E’s treatment ‘of other customera, ) rebut ‘PGSLE’S
testimony on treatment of smmilarly ,1tuated cuutomers. PG&E did
not respond to the Petltlon. R R

Salz ma;ntaans that the plaln language of Schedule GC=2,
whlch 1s 1ncorporated ;nto the Agreement, obliges PG&E ‘Ho prov;de
service under Schedule GC-2 for at least three years. “The-
requirement for a three-year term appeare both in Schedule'¢C=2 and
on page 1 of PG&E Form No._62-5667 which was used to create the
Agreement. Salz argues that the tariff language must be’ str:.ctly .
construed in accordance with well establlfhed rules of- tarlff
lnterpretatlon. Salz believes that PGSE is in breach Sfthe
Agreement because of its unjustlfled and unexcused fallure to
perform under a valid contract. ' ‘ S

If the CommlSSLon does not ‘conclude that the: duratlon
provision in the Agreement clearly obllges PG&E to charge ‘only
Schedule GC-2 rates for the full three years, then' 'Salz axrgues that
the Commission should find that the’ Agreement is- ambmguous.**The~
Agreement is ambiguous pecause it does not explaln the interaction
between its explicit durataon term and eeparate specmflcatlon of a
#Total Quantlty Contracted For,” whach appear “in a table in
Attachment A to the Agreement and is des cr:.bed in Attachment B, the
”General Terms and Condltlons of Sexvice.” The Agreement is also
amblguous because (1) terms for take-or-pay obllgatlon are
inadequately deflned, (2) the purpose of an entry entitled: "Daily

PR
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Receipts” on Form No. 62-5667 is unclear, and.(3); the terms .
ragreement” and “contract” are used. in a confus;ng and lnconsmstent
manner. The Commission should resolve the ambiguities xn favor of
the customer, because PG&E caused. the uncertainty in its draftlng
of the standard agreement. - . . o ST .

- Salz believes its lnterpretatlon of thls-dlspute ms ,
consistent with the Commission’s long=-term transportatlon,program.
If PG&E’s intexpretation were adopted, PG&E.couldhszgn,agreements
for small quantities of gas, undermining thetcOmmissipn(s goal of a
three-year service minimum.: . e

‘Finally, Salz . argues that the Commzsszon should reject
PG&E’s claim that Salz has dealt with PG&E in bad falth.val:spr‘
PGLE did not plead bad faith as an affirmative defense in its |
answer to the complaint, which is required by Rule 13. 12 of. thc
Commission’s Rules of Practice and Procedure. Second, even, if the
Commission considers this defense, Salz believes that its own
conduct has been reasonable and in good’ faith. COlln -Campbell, an
attorney formerly employed by PGSE and: later the’ consultant who
negotiated the Agreement on behalf of Salz, testified for Salz. MHe
understood that the only purpose of: the #Total Quantity Contracted
For” was as a basis for Salz’s take-or-pay obligation. hmherg:qu
no relationship between take-or-pay cuantities andJ:o;;iJQggntities
- £o be transported. Campbell stated-thisfhia.interprctatiqn,ig
consistent with PG&E’s own practices for gas supply cpnt;aqtsv_‘
between PG&E. and gas producers.

2 “Rule 13.1. Contents of Answers. ‘The answer must-admit or
deny each material allegat;on ‘in. the complaint and shall set forth
any new matter constituting a defense. Its purpose is to fully
advise the complainant and the Commission of the nature .of .the.

defense. ...”
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" PG&E does not dispute the ractS“outllned An: the. Eagsggl

ﬁggxgxgyng section above. . = T T CE T SEL: SPR
' PG&E has calculated the: dmzterence in. revenuas. between .
Schedule GC-2 and Schedule G-IND rates duxing. the‘perlpd_::omg.‘J
April 21, 1989 to November 30, 1989. The amountnis~$4;,524.16, a
f;gure accepted by Salz. SRS N TR
~ PG&E denies that it violated. e;ther therAgreement

Schedule GC-2, or PU Code § 532 ' PG&E believes. that the Agreement
contains a maximum quantity of gas which -muast.be transperted by . .
PG&E. Beyond that cuantity, which is.explicitly set forth as the
»Total Quantity Contracted For,” PG&E has no obligation.under the
Agreement. This maximum quantity defines PG&E’S.requirement to .
transport gas and is blndmng on Salz. . -As Attachment B-to-the
Agreement states-‘ o ST ST

#3.A. Transport Quantities: : The.quantity of .. .

gas to be transported over the whole of the

contract period (the ‘contract quantity’) 15'

shown as ‘TOTAL- QUANTITY .CONTRACTED FOR’ on .

pPage 1 of Attachment A.”. o e
Attachment A clearly shows that the contract quantity was. 1,830,000
therms (equal to 183,000 Mcf). PG&E argues that it did allow the
Agrecment to run for its full three-year term, but- its-obligations
to transport gas were extxnguxshed when the quantity-.of 183,000 Mct
was reached. ‘ S ,
Accoxding to PG&E, Salz showed bad faith: by~;ntent;onally
understating the total amount of gas transportation service that
Salz would require over three years, in order to lower its take-or-
pay obligations, which are linked to the contract quantity. Salz
had 215,700 Mcf under contract with Windward, but specified only
183,000 Mecf in the Agreement. Even if the Commission finds that
the Agreement is ambiguous, it should be construed agaznst Salz
because Salz’s intentional m;sstatement ha caused the/uncertalnzy

to ex:. st.
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“PG&E -asserts that it has not v;olated RU Code § 532
because 1t -has not treated smmmlarly smtuated customers in-a
discriminatory mannex. PG&E witness. Mr. Harold LaFlash testlfmed
that when Schedule GC-2 was avamlable 75 long-term trancportatmon
agreements were executed, and 29 of those customers completed thelr
contract quantities before the end of their agreement terms.m At
the time of the hearing, no other, cuatomer except Salz had dxsputed
PG&E’s obligations once the contract quantrty was transported.“;J
$.. Riscussion

. The smnglo issue botore the Commlsslon ls determ;natzon
of PG&E’s obligation to transport gas under the Agreement.: Salz
claims that PG&E should have. transported gas fLor three year i} PG&E
¢laims that its obligation ended, when the contract quantmty wac
transported.

To resolve the dlspute we, w1ll frrst Lnspect the clalms
of both parties that the plain language of the Agreement xs‘"'“ '
sufficient to settle the complaint. It resolut;on is not posslble
because the Agreement is amblguous, then we wzll revrew the reoord
for clear evidence of the intentions or the part;ef when the ‘:“
Agreement was executed. If that effort ls unproductlve, we. must
then construe the Agreement against the party causing the R
anbiguity. . o
Both Salz and PG&E pomnt to express terms 1n the
Agreement which favor thelr pes Ltlon,.‘ Salz relmes on the language
of Schedule GC-2 and page 1 of the Agreoment wh;ch states that the
term of the Agreement is and must be three years. PG&E relles ‘on
Attachments A and B to the Agreement, whrch state that the quantz.y
of gas to be delivered is 183,000 Mcf., cons lderatcd separately,
each provision is clear, but amblgurty must be dotermlned zor the
Agreenent taken as a whole. The provr ions are ln confl;ct and
cause confusion over PG&E’s exact obllgatlons.u There ls no o
statenment that. the duratron is. three years or unt;l the contract
quantity is transported.
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Salz also poxnts out that ‘use of the terms “agreement”
and "contract” is confusing. We agrec with Salz; especially:when
Advice No. 1369-6 purportedly‘”changed all references to contracts
rrom 'contracts’ to ’service agreements,”...” That goal was not.
reached, and mnterpretation of the woxd “contract” remains at the
heart of the prescnt‘dispute. The express terms-of the Agreement
are not sufficient to resolve the complaint. We' conclude’that the
Agreenent is umbiguou& in the specification of PG&E’s obligations.

The intentions of the part;es are the paramount:feature
of any contract, put the provmslons of the Agreement do not
establish the intentions of the parties regarding the-duration of
transportation service under Schedule GC-2. Turning to evidence
outside the provisions of the Agreement, we f£ind that the ™
intentions of Salz and PG&E diverge. We use that evidence to
search for the parties’ intentions, not to interpret the express
terms of the Agreement. Salz certainly intended that’ more than
183,000 Mct might be transported, dependent on plant loads, because
its supply contxact with Windward allowed for 215,700 Mcf of gas. .
PG&E xntended that 183,000 Mcf was the limit' of its eobligations,
because it ceased service to other customers when'their contract
quantztles were transported. The evidence before us' does not
remove the uncextainty in the Agreement about PGLE’s obligatlons.

Because the ambiguity in the Agreement remains, we must
construe the Aqreement agalnst the party causing the uncertainty to
ex;st.'_Salz claims that PGEE caused the uncertainty because it
drafted Form No. 62-5667, the standard document used: to create the
Agreement. PG&E believes Salz caused the uncertainty by not
dis;losing'thé quantity'in its supply contract with Windward. We
agree with PG&E that Salz should Bave inserted 215,700 Mcf in the
”Quantity Under Contract” blank in Attachment A to the Agreement,
but the uncertainty concerns the rTotal ‘Quantity’ Contracted For,”
which appears elsewhere in the Agreement. These two quantities are
different, despite their similarity. BEven if Salz had completed
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Attachment A as. PGLE .desired, the uncertainty would remaln~ The
ambiguity in the Agreement is contained in its terms, not Salz 'S
£illing in the blanks.  PG&E has caused the uncertainty.
Therefore, we must construe the Agreement. aga;nst PG&E and xn favor
of Salz. _ : A y
Commission policy on transportatlon agreemcnt. algo
supports Salz’s position. Schedule GC=2 rates were lower than'ﬂ,
rates in Schedule G-IND, but PGLE received fxom customerﬂ three
substantial guarantees: - (1). minimum transportatlon quantltles,m
(2) take-or=pay obllgat;ons, and (3) the three-year mlnlmum term
that is the subject of this complaint. There is no evmdence that
in 1986 PG&E intended to sexve Salz for less than three years, but
construing the Agreement in PG&E’s favor would allow PG&E to szgn
agreements for small quantities of gas, weaken;ng the customer
obligations in our long-term transportation program. .

We will ordex PG&E .to refund to Salz $41,524. 16, plus y
interest from. the dates the overcharges wexe paid by Salz to the
date the refund is made. The interest rate,,hould bc the rate for
prime, three=-month commercial paper, as reported in the Federal
Reserve Statistical Release, G.1l3, or its predecessor. T@;f is the
rate applied to PGSE’s gas balancing accounts. h

A finding that PG&E is in breach of the Agreement is not
‘necessary to rescolve Salz’s complaint. .

The cvidenca does not support a rmndmng that PG&E haf
violated PU Code § 532. Whether PG&E had met its obl;gatmons or
not, Salz has not shown discriminatoxry treatment. The . Petxt;on, if
granted, might allow introduction. of evidence on. dlscr;mlnatlon,
but the complaint has already been resolved in Salz’s favor rrom
the record before us. The. Pctmtlon is moot and wxll be den;ed.

1. In its-complaint, Salz requests a Commi s;on f&nd;ng that
PG&E is in breach of the Agreement and a COmm;sulon ordcr retundmng
to Salz $41,524.16, plus interest.
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2. salz arques that’ PG&E-;s oblxged to- transport gas for the
three—year term or the Agreement. - o R C

3. PG&E opposeu the requested relief, argu;ngfthat its
obl;gatlons were met by transpertation of 183,000 Mcf 'of ‘gas.

4. TFrom December 1, 1986 to April 20, 1989, PG&E transported
183,000 Mcf of gas for Salz, charging the SChcdule GCm2’ rato for
the sexvice. oo : S

S. ' From April 21, 1989 to November 30, 1989, PG&E
transported addmtmonal gas tor Salz, chargxng the Scnedule G-IND
rate for the service. ‘ : Vel :

6. For the April 21, 1989 to November: 30, 1989 period, the
d;fference in charges between service under Schedule GC-2 and '
service under Schedule G-IND is $41,524.16." ' S

7. Salz has paid the Schedule G-IND charges to PG&E.~

8. Schedule GC-2 and the Agreement state that the:minimum:
torm for Schedule GC-2 service iz three years.

9. Attachments A and B to the Agreement state that-the

7quantity of gas to be transported over the whole of the ¢contract .
period” is 183,000 Mcf. DR - R

10. Salz contracted with Windward for 215,700 Mcf of gas.

11. Use of the terms "agreement" and ”contract" in-the
Agreement is confusing. '

12. The provisions of the Agreement axre in confllct, -causing
uncertaxnty ‘and confusion over PG&E’s obligations.

13. The express terms of the Agreement are not: sufflclent to
resolve the dispute between Salz and PG&E.’ o ’

14. The intentions of Salz and PG&E regarding PG&E’S"
obligations under the Agreement are different. Salz intended that
more than 183,000 Mcf might be ‘transported, and PG&E xntended that
183 000 Mcf was the limit of its obligations. e ST

' 15. PG&E caused the uncertaxnty about PG&E’s obl;gat;ons
under the Agreement. - : - N
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16. Construing the Agreement in' PG&E’s faver would allow PG&E
to sign agreements for”small"quontitIES of gas, weakening the
customer obllgatlons in the Commlsslon's long—term transportatzon
program. ' T

17. 'Salz has not shown that ‘PG&E has'discriminated: agalnst
Salz. ST
o 18. 'PGSE’S gas transportation rates are set on- a' forecast
baSlS, without balanc;ng aceount protectlon agaxnst ‘salesor:
expense foreca st lnaccuraCLes. Sl

lusi !'I w - T T

1. "The Agreement is ambiguous in the: spec;flcatmon Of .PG&E’S
obligations to transport gas for Salz. . S M

2. The Agreement should be construed against' PG&E and in
favor of Salz because PG&E caused the uncertainty.

3. PG&E should be ordered to refund to Salz $41,524.16, plus
interest from the dates the overcharges were paid by Salz to the
date the refund is made.

4.“'The*appropriate'interest rate is the rate for prime,
three—month commerc;al paper, as reported in the Federal Reserve
Statlstlcal Release, G.13, or its predecessor.

5. The amount refunded to Salz should not be recovered by
PG&E from other ratepayers.

6._ The record does not show that PG&E is in vieolation of PU
Code § 532. o SN

7. The Petition is moot and should be denied.

ORDER

- . -~ ~‘ ol 7
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\,“.h - th; % . ays of the effective date of this order,
PaCLflC Gas and Electrlc Company (PG&E) shall refund to Salz
Leathers, Inc>-, (Salz)itho amount of $41,524.16, plus interest from
the dates that tne overcharges were paid by Salz to the date the

-
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‘ . 2. Interest shall be calculated monthly at 1/ :thb. ot the .
annual rate for prime, 3=-month commercial paper,.. as reported in the
Federal Reserve Statistical Release, G.13, or 1ts predecessor.:

3. PG&E shall not recover the amount rcfunded to Salz, from
other ratepayers, including debiting of any balanc;ng or memorandum
accounts.

-4.- The regquest by Salz for a. ﬂ;ndmng that PG&E.is 1n breach
of the ”Transporxtation Service. Agreement Between Pac;flc Gas and
Electric Company and Salz Leathers, Inc.” is. den;ed.,w\mw o

5. The ”Petition of Salz leathers, Inc. to. Set Asxde _e
Submission and to Reopen the Record fox. the Admzssmon of New
Evidence” is denied. ‘ 5

6. This proceeding is. cloeed.;_‘ . ‘ ,

This order. becomes. effective 30 days from today., ‘
Dated August 7, 1991, .at. San.Francisco, Cal;fornia. )

“t: PATRICIA"M&: ECKERT. .
Pres;dent . '

"‘G. MITCHELL WILK
" JOHNVB.OBANIAN .0l
. ..NORMAN.D. SHUMWAY
' Commi smoners

ngOmmISSloner Danlel Wm. Fessler,
being necessarlly absent, d;d
not partxc;pate. S ‘

-_.(“/.'v u' .‘, L

| CERIIFY, THAY, THIS DECISION
Was Agpnovsowmﬂme ABOVE
comwssnoneae-room




