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J. • $"pl1!mTY"', ,': .. , ';. . ,,'" :,;. ~" :< ' 
... Consume:r:. Action requests" compen~tion of' ,$l·9~~653~.:.io- for " 

its contribution to ,Decision (0.) 91-03-021." 'We t'ind~that: cori~~er' c 

Acti~n made 'a . sub'stanti~i' contributiori .tOD·.91~03;""02i';,~ ',anc:1~e~ ':awarcl 
• , -.' " •• ,, , ,I" ~ , ",." ,.,-

compensation of $12,084.12.. The adjustment from Consumer ·Action.'s· 
request reflects a reduction for duplication of effort with other 
parties, a reduction in the per hour compensatoryrate,::and:..:an'. 
eliminati()n of. the hours, spentpreparing.the compens~tion . re'quest,:, . 
but includes an enhancement based on Consumer Action's: particular' 
contribution. 
2, Eligillili~. :timing. ADd Som.scgfA 

,o.n ,March 13, 1991, in D.91-0~:-021,.. w~ found Consumer'" 
Action eligible to file·.arequest. tor compensation tor: its": , 
participation in these proceed:i:ngs~ 'J"". ' ..•. 

, '. I, .. 

2 .. 1 Ti.mimL ot RegueS; 

Rule 76.56 of the Commission's R.'Ul,es ·of Prastice .and 
Procedure governs requests forcompensation:··· .. :.'" .<',.::,-:, 

••• -,' • • " > n,·. .- >-1' ~. . j -, •• 

"'Following issuance ot a tinal. orde;z:: ordeci'sion _, . ') 
by the Commission in the hearing orprocee'dinq, :," 
a customer who has been found by the .... 
Commission ••• to be eligible tor an award of .. 
compensation may file within ,30 days a request 
for an award. The request shall include, at a. 
minimum,. a detailed description ot services.and 
expenditures and a description of the 
customer's substantial contribution to the 
hearing or proceeding •• ;. '" . '" 

Rule 76.52(h) defines "'fina~order or decision'" to mean 
"'an order or decision that resolves the issue(s) tor which 
compensation is sought.'" 0.91-03-02l is the final decision in 
A)?plication CA.) 89-09-012, A.89-10-019' ,and A.89-11-019 and closes 
those proceedings. 0.9l-03·-021 resolves the issues in Case 
89-11-020 for which compensation is sought. 
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'0.91-03-02'1 was. ,decided. on. .March13, 199"J.". ,consumer::: . ,. I, 

A.ction's filing' of 'April' ,l.5, 19'9"1" was.. :thereforenot',made:' with-in: 3.0"', 
days.: of the'date of,the decision. ',As: wefounCl .. in D .. a9~03~:O'34··,:,,~, . 

however ,'sinceRUle as. (governing . .applications for; rehear:inq)": ;:: 
defines the 'date of, issuance as Ntbe· date'· "when, the:' cOl1lll1;ission~ mails 
the order of decision to. the· parties in the' action or· proc~edinq·, N " 

a similar approach makes. sense£or·the filing of 'requests for. 
compensation.. Since 0.91-03"-02'1 ,was mailed on March'lS.,-; 1991:,' 
Consumer Action's tiling, ,of April.15·, 199'1 (a Monday): was',made 
within 30 days of the date of issuance of the decision ... Thus;,., "the, 
filing met the deadline of Rule 76:.56, ... :. ' " . ',." 
Z.? C2Dsumer A£tion's Servicqs an4Reouest f9r ~nsation 

Consumer Action submits thatits':.etfortsled the- ,-~_: 

Commission to adopt Consumer Action's basic positions on necessary 
consumer safeguards to be requiredwitb 900 telephoneserv-ice. 
ConsUltler Action describes its eftorts"in'-makinqthiscontribution 
in sevenways~ :~,:",: . 

First,· Consumer Action participated;'in.the adoption:. of /' .' 
the Pacitic Bell (Pacific) 976 service. Consumer Aotion worked",' 
with Pacific in an attempt to resolve problems, (e .. g." ~unauthorized 
calls~ children's access to "pornographic'" providers) and. ·was."a, . 
strong supporter of specific safeguards (e.g. ,"consumer blocking. of, 
access at nO-: charge to 976 numbers; refunds " for unauthorized,:,'call&~ 
the right for callers to know the name, address and.telephone-: .,' 
number ot 976:intormation providers ·(IPs.)~"protection,.ot· consumers· 
from' disconnection ot :basic' service for.' failure to' paY' 976:' charges:~' 

\ 

an educational campaign). Beginning in' 198'8 Consumer Action, ' .. 
started to receive cons.umer complaints about 900'-service.' Late in 
1988 Consumer' Action protested" the adoption by the Com:m-ission ot, . 
the "'900 Settlement'" advocated'by Pacific,. the Division of 
Ratepayer Advocates' (DRA) ,and: the Information ' providers " 
Association. Tbe Commission rej:ected ,the settlement-, and~. approved: .a:. 

proqram after receiving comments on commission advanced proposals .. 
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When 'OS'Telecom, Inc;., doing 'business· as, Sprint service's~ ~CSprint) , 
AT&T Commun'i~tions..ofcalifornia,. Inc.',' (AT'&T'),MCI . .)~:::~ , .... : ;; \ 'C:~ .. : 

'I'eleeommunications. Corpora.tion· (MCl) .,. . and . Telesphere . Network,·I.nc· •.. : .. 
(Telesphere) .subsequently applied.. to provid.e 900 service:,.~ ,Consumer,': 
Action researched: the applications .to ,determine' if· applicants were:· 
voluntarily' providing. safc9Uards . consistent with: .,those· approved:. by, ; •. 
the commission· for Pacific's 900 program·.·· Further,':,Consumer; Action, 
undertook a nationwide survey to . determine' the types of ,pr09.rams.·:.: 
being offered" the prices, and whether program'content,,:matehedthe, . 
aCivertising claims._ ," ... 

Second, Consumer Action ,participated in. a workshop.· 

ordered by the administrative . law. j·udge '.(ALJ'.): in these ., ...... ' '" 
interexehange carrier (lEe) ·proceeCiings,.. and subxnitted a ::position 
paper.· ) :,,;' )': :;~ " " 

Third, 'ConswnerAction filed·an.opposition .. toa motion by. 
applicants for interixn authority,. noting' 'that the four additional. '. ". 
safe9Uards proposed by applieants in exchange for interim: authority . 
were substantially weaker than those, already adopted by .. the 
Commission.. .. ,.:',·· 

Fourt.h., Consumer Action filed·its.·request for a., finding' , .: 
of elig'i})ility tor compensation,. along. with a·responseto an-: 
opposition filed by Sprint .. In'its response, Consumer;Action 
argued· that voluntary safeguards proposed by applicant:. to; . protect. 
residential consumers did not, lessen:the" need, for Consumer Action .. 
to: represent residential consumers .. ·· Consumer. Action·· points. out. the 

commission aqreed. that Consumer Action represents an. interest not.:,~. '. 
otherwise adequately ropresented..., .,'~.~. . ..... 

Fifth, Consumer:Action argues it . played ·a maj.or and:. 
siqnifieant role in hearing'S' held on the lEe. applications:-, .. ' . '. 
Consumer Action points' out it provided. actual 90'0:' nwnbers.;of::: 
potentially problem. IPs. Consumer Action assertsi t ~was:active, in. 
cross-examination of lEe witnesses· and· through the submiss:ion:. of a 
brief. 
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Sixth, Consumer Action responded t<> a m<>tion by· A'r&T·t~. 
strike Consumer Action'$ brie~ .. '.' ,. .. . ,.:. ,;': 

Lastly, Consumer Action asserts. that the' Commission . 
decision closely addresses the concerns: Consumer Action raised, 
throughout the proceedings with the solutions.. consumeJ:::,Action 
suggested. Consumer Action points out that itor,its position,was, 
specifically cited in the decision in many cases (e.g., the 
discussion on blocking~ price caps~ age limit for children: advance 
notificati,:)n and blocking at certain-billlimits~ acljustment 
policies~ complaint procedures; provision of IP name,addXess and 
business telephone number to consumers;" provisions for fundraising 
IPs; business practices of applicants that are actually:safeguards 
to be included in tariffs; and the need tor an·education'campaign.) 

No party responded to Consumer Action's request,for 
eompensation. ' 

" .'" 

While Consumer Action's description of its-services. 
includes its effort on the Pacific 976.and 9'00 programs,,·:. Consumer 
Action points. out that its request tor· compensation is.limited."to , 
its participation in these' lEe proceedings .. ·, 'I'he compensation 
request covers consumer Action's efforts. in· the- workshop, 
prehoaring conference, submission of eligibility request and 
response to Sprint's opposition, review and filingc :of,'opposition to 
applicants' request for interim- authority,' partieipation' inc 
hoarinq$~ tiling ot brief and response to M'&'l'~s motion· to· strike, 
review of proposed· decision and comments of others on pl:'oposed 
decision, submission of comments- on proposed . decision, submission· 
of reply comments, and preparation. of '.compensation. request,.,· 
Consumer Action is not seeking compensation for surveying: national, 
900 programs, preparinq its press. re'lease,. or researchinq the 
voluntary standards proposed: by applicants. 

"<:,,' 

-
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Rule 76.58 requires the Commiss:i;on to not" onlY.determine :. 
whether 'Consumer'Action made ,a substantial contr;i;bution::to 
D. 91-03-021~ but also to describe' that substantial contribution and,' 
to set the amount of the compensation to be' awarded.' According-.to 
Rule 76~S2 (g)" an intervenor has 'made ,.a, Hsubstantial, contributionH , 
when: 

H ••• in the . judgment of the Commission,. the 
customer's presentation has substantially, 
assisted the Commission in the making- of its' 
order or deeision:becausetheorder or decision' 
had adopted in whole or in part one or more 
factual contentions, legal contentions, or 
specific poliey or procedural recommendations 
presented by the customer,." 

• 

We agree with Consumer Action that. it made' a.-substantial 
contribution to D.91-03-021. Specifically, we were particularly 
aided by Consumer Action's. proposals' and cOml1'lentson the, 24 items 
identified below. Consumer Action's proposals were' nearly all· 
policy recommendations. While we may not have' adoptec;l. the· speCific • 
recommendation made by Consumer Action,. in :many eases we adopted 
the g-eneral policy proposal. Consumer Action made, a sig-nif'ieant, 
contribution to 0.91-03-021. 

Consumer Action claims no duplication ,resul ted by :i ts: . 
participation since no' partyar9Ued ,the'need for a common· ,legal 
representative and. none was found by the commission., Moreo:ver, 
Consumer Action asserts the ,decision :malces, clear that Consumer· 
Action played a role in representing '.the ,interests: of: residential, 
ratepayers that was: not dupl:icated by: other,· parties.'; As, SUCh, 

Consumer Action ar9'Ues it· should be' fully compensated.,.,: . 
While we tindConswnerAction' made substantial" , .. 

contributions, we also that Consumer Action's efforts; Quplieated 
those of other parties on some issues. In those cases: 

NIt in the commission's opinion there is such 
Quplication, any compensation to which the 
customer would otherwise be entitled may be 

- 6 - .... • 
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reduced ,in .proportion·· to~.the~, amount; ,of: ;.;:, :,' "(~: 
duplication in effort. N (Rule, 76,.5'3. ,(c) .) , 

,'. .' _ ' ' '::... ',,, _ F~.;' ,: ,cO I, ".~:... ::: .. - j: ."0 '-. ,~., .,' '~l,:,,~/ ,~':'" 

Consumer Action .asserts' ,that,·the' ::fina·J..'., decision~ closely .addresses .. ' 
the concerns that Consumer Action raised with·, the:,sol~tion&-"it·,." 
sU9gested. ConsUlIler Action· 'specif ically ~id.entified, ten, :issues 
cited by the'decision on ·which it:; believesit>.X1lade' a ,material,,.. 
unduplicated, si9llificanteontr'i'bution. ..We will f:irs~ address, 

then addr.~ss Consumer Action' sother,',· '"L ,."',,. ...... 
, ., a " " 

those ten issues, 
contributions. 
3,1 .. Blocking·. ," .' ~.' , q ,', . ;.'.> ') , . 

Consumer Action argued ,that:,))locking is '.a,. vital, ,pax:t', rot 
any set ofconsUlDer safeguards and 'that.tw~, additional:,:%:efunds-, (as. 
advoeated.bysome applicants,., and as we"apply' ,to-.Pac.ific~s. 90:0, . :.;. 

service) are not . SUfficient if central:',o~,fice'bloekillCl,.i:>.:not,. 
avail:able.' All parties agreed to' some.form.of ,blocking'. ORA 

argued that we shOUld apply the same stand.ard.s for applicants' 

service as we apply for Pacific's servic.e,: illcluding).:·f~~e, '" _" ., 
residential blocking. We will reduce conswnerAetion~ s~·request by 
50% to reflect, duplieation., . ,- '.' 

3.2 Price cap to:r:ChilClren's ProqrS!1!!S . ,," 

Not all applicants agreed that;a price- cap:for. children/s.. 
programs is needed. AT&T, Sprint,_ and Telesphereeithercdidno.t" " 
oppose or now have price limits for children'S programs.· :~:Consumer 
Action argued we should adopt the same·, level,tha:cweusefor, " 
Pacifie,.which Consumer Action argued i$$3. oO·per:call .• ·.~<"In fact, 
Pacit'ie has no separate limit for . children' spr09'~ams",: ,We will 
reduce Consuxner Action's request by. 75%., , " . 

.3.3 Age Limit For -Children's ·ProaI'.F .. ' . ',: .. " 
Only Consumer .Action argued ,for an age limit of>1.8" ,which" 

is the, 'age adopted. 
3! 4 Price caps for Uonehi1dren pr-ggn.-;:r";,, : ", . . " , 

Consumer Action proposed the same levels",as in,/Pacifie~s., 
900 service. Further, Consumer Action· did· .not oppose higher 

- 7 -
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levels, only that the higher'levelS:: ,should:'·becharged·'~independently 
rather than on the' utilit:f" bill'~:·'·>JThi~:··p~opos~ldUpiic~~~·s~"that o·f 
DRA. We 'will reduce Consumer: ACtionl's':~request'by 50'%.;'j,;.,:·;:·,~: .. ·.·": ... ~. 

3.5 l\dvapce:' ·Notification: ' ". \"'-' . 

: Consumer- 'Action" proposed;· advanee~,.'·noti'fieation,":.in "",',.,." ,~" 

oPPosition to- the proposal of·applic:ants./, ,but': in duplication 'with:;", 

DRA. We will reduce Consumer Action's. request by 50%.. " 

3.6 Complaint Procedure' and· Betund;Policy ... 

Consumer Action pointed out that applicants' adj.us.tment ." 
poliCies differ, are vague, and provide considerable discretion'to .. 
the individual service representative'.. We were persuaded 'by these 
arguments •. Consumer Action· argued fora-'uniform· complaint:) '. 
procedure and adjustment· poliey' and we· coneurred_ WhileDRA.. 
advanced the ,same arg'Wllents, ConSUlner Action' was particularly ; ~ •. ' .'.' 
persuasive. Therefore, we 'will reduce Consumer Aetion'~s· request' by.' 
only 20%. . " 

". 
lor 

• 

3 .. 7 IE Npe.·· 7«:ldress and Telephone· Nugber . to' consumers ... ,. • 
'Consumer Action more persuasively' that, any ,other party. 

stressed that consumers have the right to· know 'with whoXtll'they arc 
doing business, that a written· request tor that:tnformation·*·:(as~ .. 
proposed by applicants) Qiscouragesconsumers, and the consumers 
should be able to get the information ,toll tree. ,Wea9'reed with., 

Consumer Action. 
3.8 Amount Going to Which "'Charity 

Consumer' Action argued that consumers have "the' ,right to .. '. 
know what percent of each call will :.go to . charity . ,for tundr~sin9':, 
IPs, and the name of the charity." We· agreed. Consumer: 'Action y:~ .. ,. 

argued. that the IP must be able ·to prove that 'it"has-' a"contract .. 
with the Charity.· ORA argued 'that the' same 'standards applied to 
Pacific should apply to applicants. We require Pacit±c.:to-}havea 
contract and make it available to· any consumer· upon'" x:equest-.. , ':"Here 
again, however, Consumer Action was more"persuasive " than any other 
party. We 'will not reduce Consumer,·Aetion's .. request.. ..' 

- 8· .. ·-':· ... • 
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3.9 other safeguards' Or Business" Practices" 
Consumer Action argued that 'many business practices 

applicants follow but do not wish. to- place in: tariffs.,,' as, safeguards 
are nonetheless safequards that should. be. tariffed. We agreed. 
Pacific and DRA also advanced this 
Consumer Action's request by 67%. 
3.10 ConsumgrEdgeation' 

proposal'. we' will red'uee 

Consumer' Action proposed a' ;comprehens.i ve consumer:, , 

education campaign, which we adopted in large part.:consuxner :;': 
Action diCl.:'not materially duplicate the showing of;anyother:,:par:ty " 
on this' issue~,' 
,.11 other Issues : '.~ '\ , I. , , " " 

Consumer Action also raised concernsand::pr~.s~nted.: 
solutions on 'fourteen· other issues: ",' 

1.·, introductory messages; " <,r ;;. 

2. delayed billing after introductory lTlessagef' 
·""i· ..... , ' 

3. disconnection of basic service for failure 
to pay 9 0 0 charges; .. ' " '" . ; 

>:, ,.1 
~! , • 

4. use of the utilit~ bill to bill for 
charity, intormatlon or communication only,.';'" 
not other items;:, :. , ' .... ", .. , 

5. separate prefixes;-, 'i'·· 

'. \- . 
6. vic1eotext time ,and.; charges at logoff ; .. " 

7 _ Clirectory ,listing;·t~· show:tnat' additional,', 
charges apply;;· 

8. the information provider must declare 
program content and show proposed . . 
advertising to the interexchange carrier; 

" "' ,. ,., .' .. 

9. cross-promotions''must.include price: 

10. cross-promotions to harmful matter 
information providers: should" not be· 
allowed: 

- 9 -
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ll. warning tone 'on:group;·'access-:bridqing'·.;::':".::? .';'.::~' 
.prO(]rams:; ". '. .' .. . ' ,._1 

12. description of·, proqram on the bill;, 
. . 

l3. advertising' guidelines; and 

. ". '. ", 
" , , L • ,~'. 

... . \/"" .. 
l4. :monitoring of 900 safeguard effectiveness· •. 

,.' .",0' ',. 

'-, \ ," 

We did not always adopt ConS'Wller Action's proposed 
solution, and there was some duplication •. , But· here'again',Consumer 
Action made particularly persuasive arguments and substantial 
contributions that justify less. than a· simple proportionate ... 
reduction of its request. Therefore, we will reduce ConS'Wller 
Action's request on these contril:>utions :by only 25%. ". 
4 .12 §tmnnaxy of Ccm1:ribution 

Weighting the reductions equally by the .2'4 .issues .. 
produces a weighted composite reduction, 'of· ,27' .. 6% ,(i.e.,_ 
compensation of. 72.4%). ...._ 

4 r compensaticm 
4.1 Advocate's l§e 

Rule 76.60 

'....,\ .', 

, '" "r I':"" ,': ~ 

sets the bounds for the calculation of 
.,-compensation: . '., , -., ... " ... ' 

•• ", ,,:;) ",.: • r .' '.~: ',J 

*(The calculation) shall take.into consideration 
the compensation paid to persons of comparable 
training and experience who offer" similar '. . 
services. The compensation awarded may not, in 
any case, exceed the market value of services , 
paid by the Commission or the public utility, 
whichever is g'reater"to:persons of comparable. 
training' and experience who are offering .. 
similar services.* 

Consumer Action requests compensation for 141.5 hours of 
Executive Director Ken MCEiaowney'st1meat arate'of $l.35 per 
hour, for a total ad.vocacy fee request of" $l9"l02.50. Consumer 
Action argues $l3S is reasonable since McEldowney has been the 
executive director of consum.~A~ion:for·m~re th~ .. ,ten 'years, he 
performed the expected functions of an advocate in-preparation of 

- 10 -
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briefs and cross-examination of· witnesses·' ' (since Consumer;;Action 
does not have'any attorneys on staff ' or'retainer) " and,McEld.owney's . 
rate includes overhead and· staff support. 

We will', allow $100 per hour ·for McEldowney's .time.,: While:.:., 
McEldowney has overton years' experience as oxecutive ,director of 
Consu:mer Action, Consu:mer Action does not explain how McEldowney's, . 
ten years of experience compare to the traininc:J: and, experience;- of 
other advocates before the Commission offering similar services. 
McEldowney has little experience practicing before the' Commission. 
Expert witness advocates with substantially more- experience before-
the Commission havo :been compensated at a rate'of $120 per hour •. '. 
(see D.91-06-010, D.91-04-054.) In faet, we .have %lot authorized· 
compensation for expert witnesses:. at a rate". greater than'.' $120. per· 
hour. In 1990 and 1991 we hava authorized compensa.tionfor 
witnesses from- $40 to $120 per ,hour , and most recently authorized a.-. 
lay advocate $l.00 per hour (D-.9·1-0'6-01S-).. McEldowney'S lim.ited 
background be foro the Commi$sion mAkes. him a lay advocate, and 
justifies a rate of $100 per hour. Wehave'authorizedcompensation­
for attorneys at rates from. $90 .to $175 per hour. We-note that­
McEldowney is not an attorney, .but a rate of SlOO perhou%',fall.s 
within the range we authorize. tor attorneys-, and adequately _ .. 
compensates. Consumer Aetion :for the. services performed (e-.q-., 

McEldOwnoy~s cross-examination of witnesses and. ,preparation- ot, its 
brief). ',,. ... 

.. , ." ' ...... ' ,.", ... 
.1' ~ .... 

< ... "',., 
"' ... ' . 

• , ",' ,,~'r 

. ",'" ,'-
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-Moreover~ Consumer Action·has worked ,.on . .,j,nfo:r:ma.tion . ',: '. 
provider:sa:feguard.s since. soon' after the P.aeific9~76,.product ;..beqan:> 
(with 976 tariffs going into effect in Septe:mbe-rJ;9'S:.3-):.. -Similar, :to.' 
complainant Sawaya's tirelcs& effo:z:tregarClinq ,''rouch-Tone',refunds 

(see O.91-06-01S)~ Conswner Action has pursue~ conswner,satequards 
for 900·service. McEldowney':s efforts in these proceedings compare-­
to those of Sawaya and justify a rato of $10·0 an hour. 

Consumer Action requests co:mpensation for 141.S:-hours,ot 
McEldowney's time. Consumer Action asserts that_the hours-claime~:. 
arc not ",llocatec1 by issue since the heart of the case was ':the '. 
package ot interrelated safeguar~s·that woulcl be necessary,: not" 
which ind.ividual safequards could stand alone. The safeguards 
impactecl' each other, according to conswner.Action. We agree .. ' 

The hours requestecl -are allocated in detail to-,time spent 
on: reviewing the A'!.J's ruling establishing a workshop-,. 
partiCipating in the workshop', participatinq,in-the.prehearinq, 
con:ference, preparing- the eligibility petition,prcparing a· ... 
response to Sprint's OPPOSition, participating in the hearings, 
preparing the brief, responding to AT&T's motion to strike·. Conswner' 
Action's brief, preparing comments on the proposod d~cision··. of· the· .. 
AL3, and preparing its compensation request. We will authorize 
compensation for 132.7S hours.. As we said in D .. 91-07-001.-,we will. 
no longer allow recovGry tor timo spent proparing-tho compensation 
request.. We reduce the 141.5 total hours by the 8.75· hours worked 
preparing that request. 

Therefore, we will allow advocate's fee compensation of 
72.4% of $100 per hour tor 132.75 hours, or $9,611.10. 
4.2 Other EXPenses 

Conswncr Action requests other expenses of $384.80 tor 
copying and $166.00 tor mailing, totaling $550.80. These are 
reasonable expenses, and are less than 25% of the'total reasonable 
advocate's fees awarded (as specified by Rule 76.52). 
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".",.,:,,: . ..1:. ..,',,',_. 

4.3 Enhancement .. ,. .::~ J, ::": ~:,::,~,:.,,~ .. ~. 

We will add an enhancement. ot 20% ($1,922'.22) to, the 
advocate's fee we award. As we" :i.ndi~ated': in' Dr.83:04~oi7 (~herein 
we adopted rules for awarding. attorney and witness fees and other 
expenses for participation in' commission p~oceedings)' " ,other 
factors ~ay affect the appropriate amount of an award (Rule 
76.26).1 These factors include but are not: necessarily limited to: 

•• "J ,',,1-" .. '" 

, 
1 In D.83-04-0l7 we noted' that'~ cert'airi'coui:ts' 'determine', tees in 

terms of actual hours worked and the normal billing'rates which are 
thon modified by tho court in light ot variou$ contingency, factors 
(e.q., risk of litiqation and of nonpayment; preClusion of other 
work: undesirability: quality of representation~ complexity and 
novelty of the issues: and the results obtained). The California 
Supr~e Court approved this method (Serrano y Priest (1977) 20 Cal 
3d 2S (Seranno III» using the time spent and reasonable hourly 
compensation, then takinq into account:· .. . , 

l. the novelty and difficulty of the questions and 
the skill in presonting them; . 

2. the preclusion of other employment by the 
attorneys; 

3. the contingent nature of the fee award, both 
from the point ot view of eventual victory on 
the merits and the establishment of eligibility 
for an award: 

• ,/.. 'I 

4. the fact that an award against the State would 
ultimately tall on the taxpayers; '.,' 

s. the fact that the attorney involved received 
public and charitable funding for'bringing 
lawsuits of this character: 

6. the ~act that moneys award.ed would not inure to . 
the ind.ividual benefit of the'. attorneys involved' 
but to the organizations'that employed 'them: ana 

, " 

(Footnote continues on next page) 
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1. time and labor expended in the 
participation: 

2. the' no~el ty and ditticulty ot· the lssue~: ~I . ,,~, 
presented: ' ' ,...." :.'" ',,' , , / J 

, , " .,' ,'~' .". -' '.. ., , 

3. the skill required' to participate" 
,effectively: ~ 

4. the preclusion ot' o1:h~r einpl0Yment,' due:' t~' ,. '., 
participation in this matter; , ,', . 

s. the customary f eo: 

6. whether the fee is fixed or contingent; 

7. time constraints imposed by the proceeding: 

8. the amount involved and the .. results 
obtained: . 

'1 

9.' theexporience,reputati~n,. and albillty o,t 
the participants;. and,. "'... 

10. awarcls in simil~ ·cases. 
" .. \ .. ' , 

~ , ' .. '''', 

Moreover, in 0.88-02-056 we' further cone:l.d.erod'in·' ;': "':' ' 

awarding an enhancement (mimeo •. pp. 5, 9): 
, " .. '-: 

1. the intervenor's degree .. of success;. 

2. the efficiency, o:t tho presentation; and 

... " 

(Footnote continued trom previous page) 

.,""'-. ,/ .. ",-

" ,"",~ 
.•• 1., 

• j : "" .'. ", - ... ~ 

,,,,',' 

7. the tact that in tho court's ~i~w-:,' th'otwQ'law"" ,'. 
firms involved had, an· ,equal share ,in the. success ... , 
of the liti9ation. . ..,. . ". .... .... '. "'«:":., 

. . . . - ",' . .' 

We noted similar factors used by oth'er courts c,zo'hnson' ;VBighway 
Express. Inc., 48.8 'F 2d 714 (5th eire 1974) ana l'llLters y Wiseon:iiio 
Steel Works or International Harvester Co., .5021 .2d13.09 (7th cir. 
1974). We noted that some factors are more applicable to our 
proceedings than others. We did not establish a rigid formula, but 
within a flexible framework discussed.the factors that parties may 
address and we may consider in our proeeedin9s. . . 

- 14 -

.' ). 

• 

• 



• 

• 

• 

A.S9-09-012 et al. ALJ(BWM/vdl 

3. tho importance of the issue. 

" ,-

Finally, in 0.91~06-01Swe considered the nece'ssity of 
private action in awarding an : enhancement:' Cmimeo.,PI>.10-11; i.e, . " .".' 

that experienced, professional intervenor organizations ignored, 
avoided, or had failed to join an issue). 

We consider these factors and award a 20% enh~ncement to 
the ;:s.dvocate's fee based on: the novelty and difficulty o,:fthe" 
issues due to lEC circumstances (e.9.'~-the' degree to which 
necessary IEC safeguards can be impJ;emented by the lEC,muSt'be' 
implemented by the lEC's billing agent or' the LEC, can be " 
accomplished at all or must be adjusted to be implementable);' the 
large total dollar amount at stake in the 900 industry (and 
therefore the 'large potential cost to' consumers"if' necessary 
safeguards are not adopted); awards in similar cases (discussod· 
below): Cons'Ulller Action's relative degree of success: the ,,' -',-' 
efficiency of -- the presentation (i. e. ~" a iarge degree of success 
achieved primarily only through cross-'examination and"'the fil'inq of" 
a brief); and the importance of the issue. Moreover, we' consider 
Consumer Action's dedieationto pursuing to the' final and 
successful resolution issues that benefit alargcqronp that would-
not otherwise be adequately represented. 

We awarded 25% enhancement' (in' the amount' of $3';142'.50:), 
in a recent ease and noted that the'enhancement was-a *lD.odest 
amount" (D.91-06-015). We only needed to consider two'factors in 
0.91-06-015 in deciding to award the modest'amount reqUested by the 
complainant in that proceeding. Consumer Action makes'no'such 
request or arqument for enhancement 'here, and: the factors we' 
consider in arriving at a percent enhancement are less compe'lling" 
than in 0.91-06:"'015. Therefore, a 20%. enhancement is reasonable in 
this proceeding- ,., .' 

", 

" , ,;' 
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4.4 ~ary " :: ::~ :~: 

consUlD.er, ~ction. is .therefore .. entitlec1 .to c.ompensation o·f: 
Advocate ',$ ,Fee 
Other ':expenses . 

··Enhancement .•• ' 

,$ 9, 6,ll.10." " 
. 550 .. 80" .; "~::">" .' I I '. ~ .... t 

1. 92'~ ,22,' . ~ ~ , ; f, •. ,', P";, ' ',,' :: .. " . " 
Total 

" ", ", I 'I ., 

12,084.12 
....... ," 

,'j ,. r j' 

.' ',.. J' .~. 

5. AllOCAtion 
_ " ' •••• ' I "i. 

No party adaressed,the question, of how to allocate, 
Consumer Action's compensation ,among theutil:lties invoived'in . 
these pr~c~edings. 'rhe proceeaings foeusea onsafegU~rdS ,t~," ' 

" • jo ,I,. 

incluae in tbc900 service tariffs of Sprint, AT&T, MeI"and 
• . ' • , ' < 

Telesphere. It is reasonable, to allocate the responsibilitY"for,., 
paying Consumer Action's, com~ensation" equally among' the~e fo~r " 

':' .' .. , 

utilities. 
6" COnclusion 

)::' N 

Consumer Action. is entitled to compensation of, $12',084 .l2 . 
to be paid by, Sprint, AT&T, MCI, and 'relesphero oach in th~" a~ount . 

. '. '. ';';'l ' ... , l' '. ';"'c" 

of $3,021.03. ,~ ~ . . , 
'" ". ",' I '. • 

As discussed in, previous ,Commission decisions, ,this, order,., 
will provide for interest commencing on J~lY 1~' 1991 (the '75th day"" 
after ConsUltler Action tiled its request) " with interest cal.cul~ted" 
at the three~month commercial pa,per;ate beg~~nin9 July 1,"i991and' 
continuing for each utility until that utility makes. its full 

, .' ' , , . ' .~' ... .':. . 

paYl1\ent of the, award. 
Consumer Action is placed on notice. it may be' sUDJ,ect to 

audit or review by the Commission Advisory ana Compl·iance.Di yision .. ' 
'I'herefore, adequate accounting records ano." other necessarY' "'" . . . '. 

, .,. .."' , , 

documentation :must be maintained and retained by the organization 
in support ot all claims for intervenor compensation.. '~Uch ~ecord::':' 
keeping systems should identify specific issues for which 
compensation is being requestea, the actual time spent by' eaCh 
employee, the hourly rate paid, fees paid to consultants and any 
other costs for which compensation may be claimed. 
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• \ '. '~! / 

I " • , ...... I .Ii ',",';.. c.:" !: 

1. Consumer Action request& compEmsation total,in9')',$~9',;.653' .. 3:0· , 
for its participation in these proceedings...'" , .. ,.,.' ""c'," 

'2. Consumer ~ction' filed its.. request· for· compensation ' , 
timely. . " !,' " '" , 

3 • Conswner Action made a significant contribution· to . 
D.91-03-021 on thesa!eguard package necessary to, protect ,consumers 
while permitting potontially'benoticial,Q,orvice. 

4. Consumer Action's contribution duplioated,the 
contribution made by other parties. ,',. 

5. A composite 27.6% reduction in the"advocate':s fee: 
quantifies the' amount of duplication, in contribution 'to 'D~;9l-03-021 
between Consumer Action and other parties. 

6.,An hourly rate ot $100 for MCEldowney is,equal:to the', " 
compensation we have allowed to advocates with similar training,and, 
experience offering similar services and is within the range we 
have allowed tor attorneys • 

1. McEldowney spent 132.75 hours working on tho issues in 
this proceeding which led to the significant contribution made by 
Consumer Action, excluding S.75 hours preparing the compensation 
request. 

S. Consumer Action spent $384.80 on copying and $166.00 for 
mailing expenses, for a total of $550.80, which is less than 25% of 
the total reasonable advocate's tee awarded. 

9. An enhancement ot zot is based on Consumer Aotion's 
dedication to pursuing to the tinal and successful resolution 
issues that benefit a large group that would not otherwise be 
adequately represented; the degree of success obtained by Consumer 
Action in achieving its original objectives; the large total dollar 
amount at stake in the 900 industry; the novelty ot the issues due 
to IEC circUmstances; and the ditficulties encountered because of 
the limited resources available to Consumer Action. 

10. The proceeding focused equally on each utility'S 
safeguard packag-e, thus justifying an equal allocation of the 
compensation award among the four IECs • 
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11. Since the request is unopposed, this order ·sh~~.;J,;d'."be:·rxnade~. 
e~tective.today. " :';':.' ,', •.• ",:...','-, ',"'J -, ,J '." .'j 

'," ~ " ... ~ , ..... ,. ..~. ..... ,., .. \ ..... 

Conclusions of Law·. . .' , .::, .:.") . :;,' '~' ., . ".. ' .... 

1.. . Reimbursable .hoursfor Consumer Act,ion·~·s effor:ts, should 
be 132.75 hours, reduced by 27.6% for duplication of effort with.: .. ", 
other parties:_ .. ' :-1," , " .'~, ,.... .. ....... 

z. 'the hourly rate . should be ;$lOO . per: hour.. ...'~) .: .-::.><; •. 
3. An enhancement' of·. 20% .. o·f ,the.advoc:1te,:'s feeis..~reasonablo·., 

and should be awarded. ," 
4.. Reasonable compensation .forConsumer .. Aetion,'S: ... , .. ' .. 

contribution to 0.91-03--02'1 is $12,;084';.l2 .. 
S. Sprint,. ,A'r&T, ,,Mel, and 'l'elesphere should. each.. be .ordered, 

to pay $3,021.03, plus interest .at the.·three-month:.commercial 
interest rate beqinning July 1,: 199'1 ana continuing"fox: each.,. 
utility until that utility makes· its full pa:vmentof. the·award. '.",' 

". '. 

.,,', ... ' I.. 
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ORDER 

IT IS ORDERED that US Telecom, Inc., doing business as 
Sprint Services, shall pay $3,021.03~ AT&T Communications of 
California, Inc. shall pay $3,021.03~ Mcr Telecommunications 
Corporation shall pay $3,021.03; and Telesphere Network, Inc. shall 
pay $3,021.03 to Consumer Action. These payments shall include 
interest calculated at the three-month commercial paper rate 
beginning July l, 1991 and continuing for each utility until that 
utility makes its full payment of the award. 

This order is effective today. 
Dated August 7, 1991, at San Francisco, California. 
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PATRICIA M. ECKERT 
President 

G. MITCHELL WILK 
JOHN B. OHANIAN 
NORMAN D. SHUMWAY 

commissioners 

Commissioner Daniel Wm. Fessler, 
being necessarily absent, did 
not participate. 

I C£RT1FY· lH;AT THIS ~ECISION 
WAS APPROVED 8Y T;~!~ .. ACOVE 

COMMISSiONERS .l'OOAY 


