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Decision 91-08-019 August 7,_1991 AUG 199, ‘
BEFORE THE PUBLIC UTILITIES comxssxon oF THE s'rmn or CALIFORNIA:;.'

Order Instituting Rulemaking on'the ) .- .

Commission’s Own Motion to Adopt a L_J

General Order Prescribing Rules and

Regulations for the Transportation (leod July 22, 1988)
of Hazardous.Materials by Rail. ... )

Sy

~ Due t6 the ‘inercased transportataon of hazardouf~f“"“*""”
materials by rall throughout the state and 1nc1dents 1nvolv1nq
hazardous mater:.ale which pose a threat to publlc safety’ and the':-
cnv;ronmcnt ‘the Commission today adopts rules and rcgulatlonc
governing the transportation of hazardous matermals by rall. “The
recent tragic spill of toxic llquld from a deralled tank" caxr neax
Dunsmuix highlights the nced to ensure that this state and its
communities ¢an rely on railroads hav1ng solid effective’ cmcrgcncy
preparedness plans. The rules we adopt today’ have been under v '
developnent ror some time. They address a nunber of concerns
relating to the transportatlon of hazardous materials, such'as
local emergency response in the event of an incident and the
storage of hazardous materials. We are confident that they £ill a
void in the existing state-federal regulatory scheme govcrn;ng thc‘
regqulation of hazardous materials transportation’ by rail: - -

While we recognize that federal rules extensrvely”

rcgulatc the transportation of hazardous materzals, coordxnat;on
between the state, local agencles, and the rarlroads, part;cularly
in the area of emergency response, is neces sary to enhance safety
in the transportat;on of, hazardous mater;als. These rules” are o
intended to complement the federal regulatory framework by; among
other things, encouraging communication between local emergency
response agencies and railroads transport;ng hazardous materials.’
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Many other states have adopted hazardous materlals regulatlonsa'iﬂw
Because these rules address safety concerns not addressed by the .
federal rules, we conclude that these ‘xules: are not.preempted by . -
federal aw. = TR R
Background _ T O Y T TR
on July 22, 1988, the Commission issued an Order :
Instituting Rulemaking (R.) 88-07-039 to adopt a general ordexr (GO)
prescribing rules and regulations for the transportation of
hazardous material by rail. -

A copy of the proposed GO was served on all ra;lroad
corporations subject to the Commission’s jurlsdlctmon T
(respondents), and to all polxce, shersz and fire departments _
through whose jurisdictions common carrler rall operatlons occur.'
The Comm;ssxon invited respondents and other part;es to comment on
the proposed GO. ‘ ‘

| Lav enforcement agencaes and flre departments supported j
the GO. However, certain partles opposed the proposod Go on B
grounds that the rules were (1) preempted by federal law and
(2) unduly burdensome.

. After rev;ewang the objectlonf to the proposed Go the
Transportation D;v;sxon of the Commxssron flled a mot;on on ‘
November 10, 1988 requestlng suspenslon of the chedule for ralmng”
reply comments. The Transportatlon Division also requested
hearings on the proposed GO to resolve factual contentlons ramsed
by parties. On November 16, 1988 the Admxnastratlve Law Judge
(ALJ) extended the deadllne for f;l;ng reply comments on the o
proposed GO 1nde£1n1te1y.

on February 1s, 1989, the Comm1551on created the Safety
Division and transferred responsmblllty for monatorlng raalroad
safety from the Transportatlon Division to the Rallroad Safety
Branch (Safety Branch) of the Safety Division. Safety Branch
modified the proposed GO. The modrfmed GO prescr;bed rules and
regqulations for the transportatlon of hazardous materlal by ra;l
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which, according to Safety Branch, were not preempted by Lederal
law and were not burdensome to railroads. . . . LI

- On September 28, 1989, Safety Branch filed. a,motlon
requesting hearings on the modified GO Safety Branch’s motion
also requested that a prehearing conference be held to. schedule
hearings and the exchange of prepared testimony. A copy of the
modified GO was attached to the motion. The ALY allowed parties:
until November 30, 1989, to file comments on the modified GO as
well as Safety Branch’s request to hold hearlngs. (ALT -ruling
dated October 4, 1989.) : o o

‘ Various parties including cortain rire and polmce
departments, The Atchiseon, Topeka and Santa Fe Railway Company .
(Santa Fe), Southern Pacific Transportation Company - (Southern
Pacific), Union Pacific Railroad (Union Pacific), and the-
California Manufacturers Association (CMA) filed comments on Safety
Branch’s motion. The £fire and police departments which filed
comments supported the modified GO. CMA and the railroad companies
pointed out various problems and ambiguities in the modified GO.
To remove ambiguities, parties provided extensive comments on the
proposed rules and requested explanations. . _

As to Safety Branch’s recquest. for hearings, CMA and the
railroads urged that the question of hearing be addressed only.
aftex Safety Branch responded to the comments regardlng ambagu;tles
and clarified its proposed rules. - :

On February 1, 1990, Safety Branch leed a motlon,to hold
a prehearing conference. Safety Branch claimed that a prehearing
conference would provide the best means to formulate  legal and
factual issues in the case. S S R TR X

Santa Fe and Southern Pacific. f;led responses to Safety
Branch’s February 1, 1990 motion. These railroads reiterated thelr
claim that Safety Branch’s request for a prehearing conference
would not be useful until the questions raised in respondents’
Novenber 30, 1989 filings were answered.
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The ALY denied Safety Branch’s request -for..a prehearing -.
conference and directed Safety Branch to file:its . response.to . the.
issues raised by CMA, Santa Fe, Southern Pacific, and. Union
Pacific. (ALY ruling dated March 21, 1990.). . _

On. June 22, 1990, Safety Branch: filed its response: to
questions raised by CMA, Santa Fe, Southern Pacific, and Union
Pacific. Safety Branch explained the modified GO and answered the -
question raised by the partzes. .Safety Branch made additional -
revisions to the 6O. ‘ ' SN - CL :

Subsequent to June 22, 1990, Safety Branch met.lnformally
with Santa Fe, Southern Pacific, and Union Pacific.to resolve any
disagreements about the GO revisions. Based on these'discussions,. .
Safety Branch further revised the GO -and: filed a motion on March.
29, 1991 to adopt the GO. The GO in its final form is designated .
as GO 161 and is attached to this order as Appendix A. | S

In its motion Safety Branch contends that GO L6l is not
preempted by federal law and is not burdensome.. Safety -Branch
asserts the need for GO 161 as a supplement . to other federal: and .

state roquirements to enhance public aafoty and to. protcct the
environnent. . 2E S S e
Cities of Azusa, Downey, El Segundo, and ‘Santa, c1ar1ta
filed comments in support of Safety Branch’s motion to-.adopt - -
GO 16l1. " :

Southern Pacific and Union Pacific also filed comments.on
Safety Branch’s motion to adopt GO 16l. Although Southern Pacific
and Union Pacific do not oppose the adoption of GO 161, .they .. .-
believe that there is a substantial likelihood that GO 161 .is
precempted by the Federal Railroad Safety Act (FRSA) . and: the -
Hazardous Materials Transportation Act  (HMTA).- s

" -Safety Branch filed a response to comments fxled by ..
Southern Pacific and Union Pacific. . Co . ST




R.88~07-039 ALJ/AVG/jft

Following is a brief description: of positions-of parties.
Position of Southern Pacific - - v wooLutun

Southern Pacific recommends .that GO 161, if adopted,~~~
should be submitted to the Research and Special . Programs - L,
Administration (RSPA) of the: Department of Transportation :or &
determination of federal preemption. —Southern Pacific.also | .
recommends that GO 161 should -contain .an additional rule . (Rule 10)
which should reoad as fLollows: - Lo C S

C"Rule 10 o

'To the extent that the provisions of’ this- '~ -
Gonoxal Orxrder conflict ox are inconsistent with.

Federal statutes or regulatlons, the Federal , h_ ”
requlrements shall prevall. : PR

22&i&i&n;2tJnﬁEmLka£itiﬁ o .

According to Union. Pacrfzc, FRSA provzdes that states may
not “adopt or continue in force any law, rule, regulat;on, order or'
standard relating to railroad. safety it the Secretary of L (‘4
Transportation has adopted rules on the same subject. Union :“ )
Pacific cites Q§K_IzAnﬁhJUEh___2Mhl19_Hﬁlllﬁlsﬁ_ﬁgmmlﬁﬁlgn_gi o
Qbie, (6th Cir. 1990) 901 F 2d. 497, in which the Federal Appeal
Court invalidated an Ohio statute that had adopted the provxsxons
of HMTA as state law. The court ruled that because the HMTA, and
the implementing rules adopted by DOT, were laws ”relatlng to o
railroad safety,” the FRSA precluded Ohro from adopt;ng ‘the HMTA as
state law. On January 22, 1991, the’ Unlted States Supreme Court
refused to review the 6th Circuit’s rulzng.

Union Pacific opines that although Congress amended HMTA
(after the CSX case) by adoptlng the Hazardous Materials
Transportation Uniform Safety Act of 1990 (HMTUSA), which
authorizes the states to partlclpate in the enforcement of HMTA
violations, there is still a possibility that provisions of GO 161
may be preempted by FRSA and HMIUSA. .. : : :
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. ition of Safety Brangh oo C.3e ¢ it llod
According to Safety Branchy, although: gsx_m;gnﬁpgz;g;;gn
is not binding on this Commission,:-it: has withdrawn its -
recommendation to adopt any provisions.-of HMIA in- G0‘161.:‘Safety~~
Branch believes. that no ‘other provisions of GO 16l are-preempted by\
federal law-undexr the provisions of FRSA -or HMTA. : Ll e
Safety Branch also disagrees with Southern. Pac;flc s
recommendations to submit GO 161 to RSPA.for .a determlnatlon_of_
preemption and to add Rule 10 to GO 1l6l. Safety Branch:maintains
that the Commission has the ln;tlal authorlty to determine if its
rules are preempted by federal law. Safety Branch asserts that it
has responded to Southern Pacxflc s and other rallroads' preemptlon
arguments and that the Commission has adequate 1nrormat1on to
determ;ne if GO 161 is preempted by tederal law," Accordxng‘to
Safety Branch, a decision to adopt GO 161 ‘will; me11c1tly if not
explicitly, constitute a determxnat;on that the Commxsuzon s not -
preempted by federal law. Safety Branch oplnes ‘that the '~
Commission, havmng made a determlnatmon about federal preempt;on,
should not apply to RSPA ror a rul;ng. o SR

i .
_' The key provmsaons of GO 161 w;ll requlre each ra:lroad
which transports hazardous materzals to. ' SO

1. Immedlately notlfy by telephone the” s

" appropriate emergency response agency. (ERA).

. about a release or. threatened release. of a
hazardous materlal. ‘ T

Provide ERAs.along. each ra11 llne the ;_f“f‘
railroad’s 24—hour emergency telephone
number. oot 0 ) e

'Have in place an emergency preparedness
“plan to—respond to hazardous materlal
.spills. . . .

Ensure that train. creW‘members have*thew
ability to communicate via radio
transceivers with each other and with the
train dispatcher.
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Neither FRSA nor HMTA/HMTUSA include such:specific. -
provisions. Therefore, the provisions of GO 161 supplement. rather:
than duplicate or conflict with, federal safety requirements;- and
they are needed to address valid health and safety concerns arising
out of transportation of hazardous material by rail. Adoption of
GO 161 will enable an ERA to mitigate the harmful effects of . .- .
accidental release of hazardous material transported through the -
agency’s jurisdiction. We will adopt GO 161. : .

Turning to Southern Pacific’s and Union Pacific’s federal
preemption concerns, these railroads assert only that there is a
likelihood that GO 161 is preempted by federal law. The railroads
have not cited any specific provision of ‘GO 161 which would be -
preempted by federal law nor have they cited any federal :statutes
which prevent a state agency from adopting rules which -do.not .
duplicate or conflict with federal law. Besides, we have already
noted that neither FRSA nor HMTA/HMTUSA include the specific.
provisions of GO 161. In its final form, ‘proposed GO 161 does not
conflict with federal statutes. We-believe that no purpose would
be served by submitting GO 161 to RSPA foxr determination of -
preempt;on.' : L : . T

- Finally, we see no need to add Southern Pacific’s: .
proposed Rule-10 to the GO.  If a party perceives-a-conflict:
between provisions of the GO and federal statutes, the party:can.
raise the issue in an appropriate forum.. R TS T,
Eindings: of Fact - I o

1. On July 22, 1988, the Commission issued R.88=07-039-to-
adopt a GO prescribing rules and regqulations. for:transportation of-
hazardous material by rail. R

2. All railroad corporations subject: to the Commission’s
jurisdiction were made respondents to- this: xrulemaking... . ..-~-. . -~

3. A copy of the proposed GO.-was served on. xespondents and
on all police departments, sheriffs, and fire departmentsvthrough.-
whose jurisdictions common carrier rail operations: are conducted.
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e

4.7 Respondents and other:parties. were invited to.comment on .

the. proposed GOw . ' Lo T TR Y U TP AP PRy
. Law enforcenment. agencies and fire departments supported:f

the proposed ‘GO : Lo . ‘ ) -~

6. ~Certain parties opposed the proposed Go -on- grounds-that .
the rules wexe (1) preempted by federal -law and . (2) unduly .
burdensonme.. .. . . e W e e

7. Safety Branch met. 1n£ormally wmth rallroad companlesttoﬂ
resolve any d;sagreements regarding the -proposed revisions to the
GO. V : L T T

. 8. ‘Based on its discussion-with.the railroad‘companiesf

Safety Branch revised the propesed GO. = - - - . .. . L
9. The revised GO, which in its final form is deslgnated as.
GO 161, is included in Appendix A. - = ot .
10. On March 29, 1991, Safety Branch flled - motlon to adopt,
GO 161." , L e e B PR
11. safety Branch-contends;that GO,lGl iS*notgpreempteddbygfw
federal law because it has removed all provisions.from. the Gglwl_;_ieh .
would duplicate federal requirements for railroad safety. ..

12. Southern Pacific and Union Pacific believe that. there is
a possibility that GO 161 is preempted by FRSA.and,HMTA/HMTUSA.

13. Provisions of GO 16X recuire railroads which transpert. . .
hazardous material to notify the appropriate ERA regarding.release
or potential release of hazardous material.. o e

14. Provisions of GO 16l require railroads whlch transport
hazardous material to have an emergency preparedness plan and to-
have other safety devices such as radio communication available to
its erews. Tl e e s

- 15. Neither FRSA nor HM&A/HMTUSAucontain‘theﬁspeeifiof
prov;sxons included in GO 261.. o - L e e e
- 16+ No party has. requested\a hearlng in the matter.

Conclusions of Law S - e

1.’ No hearings are necessary.. -
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2. GO 161 is needed to address valid health, safety, and
environmental concerns arising out of transportation of hazardous

material by rail.
3. GO 161 is not preempted by federal law.
4. GO 161 included in Appendix A should be adopted.
5. Concern for public safety requires that this order be

made effective immediately.
QRDER

IT IS ORDERED that:
1. Appendix A is adopted as General Oxder 161 of the

Commission.
2. The proceeding is closed.
This order is effective today.
Dated August 7, 1991, at San Francisco, California.

PATRICIA M. ECKERT
President
G. MITCHELL WILX
JOHN B. OHANIAN
NORMAN D. SHUMWAY
Conmissioners

commissioner Daniel Wm. Fessler,
being necessarily absent, did
not participate.

| CERTIFY THAT n-ns DECISION
WAS APPROVED" BY-'THE. MOVE
COMM.ISSIONERS TODAY/

) Nu ’Exocuﬂvo l_)ltector

-.l‘
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T T T S T

BEFORE THE PUBLXC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

GENERAL ORDER NO. 161

RULES AND REGULATIONS GOVERNING THE TRANSPORTATION OF BAZARDODS =~
MATERIALS BY RAXL

Ty RN g e e
[ .

IT XS ORDERED that these regulatlons for the safe
transportation of hazardous matcrxals by rallroad shallwbe‘tl

observed in the State on tracks served leaged ‘owned or cperated )
by common carrzer raxlroads.h - )

TABLE OF CONTENTS

'PURPOSE

DEFINITIONS o
EMERGENCY NOTICE OF xucxoznrs R
NOTIFICAIION REQUIREMENTS R
EMERGENCY PR.EPAREDNESS PLAN c
RADIO REQUIREMENTS o
'RULES APPLICABLE TO' INDUSTRIAL TRACK “
INSPECTION OF DOCUMENTS BY COMMISSION STARR”j“*
'EXEMPTIONS S
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o

VRNV W N




R.88=-07-039 /ALJI/AVG/3ft

RULE 1 - PURPOSE

The purpose of this order is to establish safety standaxds
for the rail transportation of hazardous materials. These rules
and regqulations supplenent the Hazardous Materials Regulations
prescrxbed by the Un;ted States Department of Transportatlon,
Title 49 of the Code of Federal Regulat;ons, Parts 171-174, 178
and 179 and implement the overall state policy of promotlng A
railroad safety as set forth in California Public Utilities’ Code

sections 768 and 7671=7673.. . .

iy

L UL D

5 oo BT I
" R B

RULE 2 — DEFINITIONS

Unless the context otherw1se requires, the followlng
definitions govern the construction of this Order: ~

2.1 “Administering aqency" means guch agency as deflnod ln
Health and Safety Code sectzon 25501(a). o ,

2.2 ”Comm;ss;on" means the Callfornla Publlc Utmlltles‘ )
Commission. 4

2.3 ~Emergency response agency” (“ERA”) means the fire
department or district or other public agency with responsibility
for responding to an emergency occurring in the area of an
incident. | - -

2.4 “~Hazardous materials” means any material transported by
rail which is designated ”hazardous material”, “hazardous
substance”, or “hazardous waste” undexr Title 49 of the Code of
Federal Requlations, section 171.8, as may be revised;“amended,
and published in the Federal Register. ' o

2.5 ”“Identification number”‘means the xdentlr;catlon numberfe 
assigned to hazardous materials in Title 49 of ‘the Code or o
Fedexal Regulations, Part 172, Subpart B.

2.6 “”Incident” means any cond;t;on 1nvolv1ng a release or
threcatened release of hazardous materlalf where thcre 1¢ a
reasonable belief that the actual or threatened releasc posee a
significant present or potential harm to persons, propexrty or the
anvironment.
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2.7 “Release” means any spilling, leaking,  pumping,.
pouring, emitting, emptying, discharging, -injecting, -escaping, -
leaching, dumping, oxr disposing into the environment, unless..
permitted or authorized by a regulatory. agency.. R

2.8 ~STCC” means the first four digits of the. Standard
Transportation Commodity Code, as contained in Standard
Transportation Commodity Code Tariff STCC 6049 series,. as
amended, and all supplements issued thereafter. ‘

2.9 “Threatened release” means. a condition creating a
substantial probability of harm, whon the probability and-
potential extent of harm make it reasonably necessary to take
immediate action to prevent, reduce, or mitigate damages:to
pernons, property, or the environment. :

ROLE 3 — EMERGENCY NOTXCE OF XNCIDENT .

3.3 Each railroad shall immediately notify by telephone the
appropriate ERA of any incident, as defined in Rule:2.6.in .. .. = = -
addition to any other state or federal reporting requirements.

3.2 To comply with Rule 3.1, cach railroad which' transports
hazardous materials in California shall provide to. each-of its.
dispatchers procedures for the immediate notification of the
appropriate ERA of any incident.  Such procedures shall include
the name and 10-digit (area code and local number), 24-hour
emergency number ¢f each ERA 2aleng each rail line. -

ROULE 4 = NOTIFICATION REQUIREMENTS

4.1  Each railroad shall provide to each ERA along--each
rail line the railroad’s current 10-digit, 24-hour emexgency
telephone number (s). The railroad shall notify cach ERA of any
change in the emergency telephone number(s).
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4.2 Within 60 days of a written regquest by 'an ERA:OX an:
administering agency, the railroad shall provide to the ERA or

administering. agency a list of each type of hazardous material, ... -

by hazard class and by carload or containex, transported through
or within the line segment that includes the ERA.or administering
agency, for the most recent prior. 12-month periocd.available. . -

4.3 Upon written request by an ERA or an administering.
agency, the railroad shall provide to the ERA or administering ..
agency the following information regarding leases for storage. of
bazardous materials within the jurisdiction of the«requestinggERAu
or administering agency: R R

a) Name of the commodity, STCC. and 1dent1£1catlon number:

b) Maximum number of cars to be.stored at any one time; . . .-

and
¢) Location of cars specific to track number ‘and street
address.

RULE S — EMERGENCY PREPAREDNESS PLAN. .":

Each railroad which transports hazardous materials .in
California shall have an emergency preparedness‘plana‘|The.plan‘
shall include, as a minimum, the following: R e

a) Notification procedures for advising the approprlate<ERA

in case of an incident: - R L
b) Procedures for mitigation of 2 release or: threatened
release to minimize any potential harm or damage to
persons, property or the environment; andw...:
Training procedures to instruct railroad personnel on
what actions to take in the event of an incident.
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ROLE 6 — RADIO REQUIREMENTS

To engure that train' ¢row. membere have therability to- . '
communicate with each other and with the train dispatcher: while -
transporting hazardous materials, all:trains (including: yard and . -
switeh engines) transporting hazardous materials-shall be--. - . ..
equipped with at least two (2) radio transceivers in .good working - .
order. The radios shall be able to transmit and receive omn.the -
same frequency. One radio shall be in. the lead locomotive and at
least one radio shall be of the handheld type. If a radio
becomes inoperable, it shall be repaired or replaced at the
earliest practicable opportunity.

ROLE 7 —= RULES APPLICABLE TO INDUSTRIAL TRACK

7.1 The Comnmission adopts as its own standards, and
incorporates by reference, the Track Safety Standards contained
in Part 213 of Title 49 of the Code of Federal Regulations, and
any subsequent revisions thexoeto, for application to railroad
track outside the general railroad system of transportation.

7.2 Each railrxoad shall provide its customers with
appropriate standards for static protection for all track over
which the railroad operates which is outside the general railroad
system of transportation and which is used for the transfer of
flammable liquids and flammable gasses.

7.3 When a railroad transporting hazardous materials is
notified or otherwise becomes aware that the standards set forth
in Rules 7.1 and 7.2 are net met, the railroad shall not operate
on an affected track until tho standaxds are met or until
appropriate remedial action is taken.

RULE 8 = INSPECTION OF DOCUHﬁNTS-BY COMMISSION STAXF

Upon request by a duly authorized representative of this
Commission, each railroad shall provide for inspection, at an
office in California, any documents required by this Order. (See
Public Utilities Code section 314 (a).)

-=l-
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RULE 9 = EXEMPTIONS

BY WRITTEN. REQUEST. If, in a particular case, exemption.-
from any of these rules and regulations is desired, a written. ... -
request may be made to the Commission for such exemption. Such.a.- -
request shall be accompanied by a full statement of the. -
conditions existing and the reasons relied on to justify the. .
exemption.” It is to be understood that any exemption so ¢granted .
shall be limited to the particular case covered by the request. . .




