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Decision 91-09-002 September 6, 1991 SEP 91991 

BEFORE THE PtTBLIC UTILITIES COmtLSSION OF THE STATE OF't~I:FORNIA. __ ': 

In the Matter""c/i;th~"Appiicati'o'n':'or~'{')"~ "ImfD)n~nrllJg\JI 
Frank ~C'_, Alegre . Truekinq~. :Ine;!,'; .. ',: .... ' '>,) :::' . :l~JlJt1Ul[lUWtftJL6,r:c .. :,,,;, !.""::':' 
to depart from_the .provisions ,of,.~,.J" .. , App1.ication 9.0,:.08.~.023,,, " "'.' 
General Order 150";'A governing" ' , "')' (F:tled "'August"'9';' I990;-" ,- '- " 
transportation of' ,:'.cement:: and'~'reJ;ated ;-) "~:::,~', -amendments:;f i~ed,) ~,':: ,~:;:' :~:;;:., , •. 
commodities .:by ~,cement carrie:t:s ..... ' )."" November.13,. M199,0 "and e. '. :' •. ,-" 
and cement'·'eontraet carriers;' '" " , """'December "'6;'1990)" ', .. ,.' ". 
and related:: matters .. ' :" ,; ,.:; :;~~' ,'''', ,'r C,:::' ;,.,>:,:::::,,:,;);~, '''':: ~~D.:>::::(,:':',,·~:' 

----------;.-.--------),.,, " ... " H"'" "',' • :~, , ,~.;. ..~,"'f( ,~"':::r~:.~.:J ", .. ". , . 

•. '.," ,,-::.-,,\:, ... f' .~ ".'.~.', ""'.~')",: .. :,;~ I,'" 1 1 :':':,-

Edward Hegarty, ,:Attorney,at . Law, and Thomas,.J ... , 
Hays" for Frank.:.c.~Alegre 'Trucking; : Inc; i.':" ",~ .. , 
applicant.:.: .... . " ... ':',. "',,.' "" /.1."." 

Ronald C. Broberq;,for"Rich.Ladeira,TrUcking,' '.> 
Miles,& Sons Trucking Serv:l:ce~' Inc.;' . 
Reliable Trucking~ Inc.,. .'and. Amaral' "." ~:, 
Trucking, Inc., protestants.' 

T. W. And~rson, for National Cement Co. of 
california, Inc.; Silver, Rosen,. Fischer &':< 
Stecher,. by Hichael J. Stecher~Attorn:ey 'at." 
Law, f.or Senator Bulk Transport, Inc.; 
Barry D. Broad, Attorney at Law, for' 
california Teamsters Public Affairs.council',. 
and~niel W. Baker, Attorney at LaW,. for 
himself, interested parties. 

Lynn A.jtaack and Maryalis McGuinness, for the 
Division of. Ratepayer Advocates. 

",J: 
",.,.', . 

~xmma"'" "'" ',~: .. ' -'.:".\ . ::, 
1. 2.!_ ......... ~ ", ... ' .'~, '," ."., ,'" .... ~.... ,","" 

.,' ./ - " ,," I 

The request of Frank 'c~ Alegre :1'rUcking" .. Inc',:'·:;(Alegre) 
for authority to assess rentai:'Charge's:'of~UP 1:0"20%_o!"its tariff 

~ .... .. 'u ._ "'" •. ,.' ,. • " ',. > .... '" " ,Jj • ' •• ,<' .. " .. : _I .. 1 ~1 ". , .• ' ".' 

rates for cement: trailer" equipment: is"denied..,Alegre's',request for 

appr,?val ,of i t~ .' proposal t~ act ~s .an interm~diarycbE7~~~:~ cement 
shippers and carriers for a tee., of up, to. 10%, of:t}le,transportation 

• ,.. •• .' • ......... ,',. d • .' ...... , •• , -....... _~ •• I(, t .... ' ' •. ' " 

charges;. or",~alternatively, for. dismissal, of the., proposal: for. lack, .. 
• ' .... •• c •• \ • _" ••• I • \., •• ' ... ~ _, .,..' L.,,~ '+-"" ... ',.~ ~ 

of jurisdiction,. is also denied. Alegre is authorized to lease its 
cement trailers to other carriers on a short-term basis. 
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2 . . '"Bpckgrmmd" ':: , ..... :.·n"'::·"<··:,:\!I',··j;~"~_~1 ;.'~~'.;:~(:~'~: .. ·I:·)':l~j :.): ... :,::~~~'.~ ~:'::'I':~ .~,~.~:.'~:,~~,': 
, , ' ~ .. ,' ,"', '-... .... ,..,.' ~ , ... ~"L, 

General order '(GO) 150-A",governs, ,the ,:transpo,rt.a,tion., of"" _'~ 
•• ' '.c' .• '~'~""""'~"'''_.'+'~.' __ ''_'.l.1 ,_, ,1\.1 .,'.~~ .... _ • ..!.', ,~-",' '~ .. 

cement anc:trelated,'commodities;:by cement;carr:i:ers" (S§~~l:4)':J:;, and ,,'(:~.": '='; 

3519 .1) and cement ,contra'Ct carriers :'(§ ':'3,$19') ~~~:'Aljecj%e~~~£s: .~;:':' :0::',,": ,""?, 
. '" , . . l' '" I·' '.... " .... ',' .:, .,4. ,.r ... } "' '.,I J".' ~'\,,. 

authorized" toconduet for-hiretransportation,:serv.iee Ullder.,,:va:rious:, .~: 
permits 'a.nd ,certiiicatesis~ued :by the ;~c~mmission ~,':';fric:6':(iing.; ,:~,,:~~: .";" ',. ':: '.,~ 

. " '" '\ .. " '. ""' ... ~ .,., I.' .,' .... ~ .. \#.J .' " oj~ ••• ~ ~ "'., ,., 

transportation governed by GO ISO-A. This proeeeding:::focuses,'on :"'-' 
Alegre's cement carrier operations.' By this appl·ieation·,-~as"" 
amended, Alegre seeks authority to: 

1. Depart,from ,Rule 'l:r~l"of' 'GO'lSO~A~'Whi6h~'sets""-'a" 
maximum trailer equipment' 'rental "~'. ~of. 9% .:.of 
the charges applicable under tbe rates"', '" ,. '" 
prescribed in the overlying"carrier's'tariff, .. or' 
contract for the transportation performed: in' 
said trailer equipment .;." . .' '", ,:: 

Specifically, Alegre seekSautbori ty to publish' 
a trailer rental' rule, in~ its' cement """ , 
transportation, tariff. Under:,its proposed: " 
Item 160 ~ Alegre ,would assess negotiated r:" , 
trailer rental charges not,',to exceed 20%-of ,the 
charges applieable under thetariff.,Alegre~ 
would. not rent trailer, eqt.1ipment-to' shippers" 
under Item 160. ' , ' 

" -." " ~ 

2. Depart from Rule 13.3 of GO'lSO:':'A;which'.' 
provides that "(nJo lease of trailer equipment 
shall be for a term of less ,than thirty (30) 

3. 

days." , - ,', 

Add a rule to its cement transportation tariff 
(proposed Item 170) entitled "Charges for 
Commissions" _ ,'rhis, rule states that Alegre-may: 

-', "'-'" ~ .. 

, 'assess other for-:-hire carr,iers, of, cement . ,," ", " , ' 
agreed-upon comml.ssions' not to" exceed'lO% of ,-'" 
the "hauling carrier's transportation charges",.< '-::'",,\"'" 

Alegre believes thati ts: fleet of approximately':: 60~: set.s·'::: :~, 
of pn~umatic hopper-type cement trailers is the opt'imal size -fo:r<' :,,: 
its operati~ns~ Still, because the-: bulk ceme'nt', 'transportation""~ 

.. '''' \, 
,'" .'. "'-," 

1 All referenees are to the Public Utilities Code. 
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market isvol'atile", subject to variati'ons;in.·the .. l:evel<:of '(~"!".' .. : ")o:::L! 

construction:;activity, Aleqre·.states'·that,·,it" sometimes suffers .. from·',,: 
an overcapacity·:of·trail.in9·equipment~ '. ·Alegre ... woul.d.·like;,.to·.:,make_~: ... : . 
its cement trailers available to other .ca:t:ri.ers . when" this:,c-oceurs ........ . 
Rule 13.1 of GO lS0-A allows leases: 0''£ trailers, Dut, Aleqre 
asserts,·the rule's 9% limit 'does not 'allow'" it to. recover:; its 
costs. Aleqrewouldalso like to lease its trailers on:a. ,:,' 
short-term. or . shipment-by-shipment bi!td$, Dut. this requires, 
authority to depart from· Rule 13.3, 'Ol~: GO' 150'-A. " ., • ) J .. 

During peak demand periods, Alegre has a shortage:" .of ... ,' 
equipment, and- it finds a need to call,'upon'other carrie:t:s'. to 
fulfill transportation cou.itlnents,'it'has made to shippers:"and· 
receivers .'. BY' proposed Item-' 170" Aleqre: ,seeks-to charqethose' . 
carriers a fee' of up to 10% ' of· their transportation.cha%'ges.. " 

Prote'sts-' to the application· were" tiled·,.Dy·Senator~Bulk ... 
'l'ransport~ Inc."' (senator) and jointly by.Rich :.Ladeira~ Trucking,. :".' 
Miles « Sons' Truckinq Service', ,Inc. ,Reliable Trucki-ng,. .Ine .. :',;- and:, 
Amaral Trucking, Inc. (protestants) •. , senator withdrew:-,.its:~pro:test:' ,',,' 
after reviewinqthe amendments. to the~applieation .. and .appl-ic:ant's;,: 
prepared' testimony. "','" :. _. '~::, -; .. : .~Q ~;_ 

Evidentiary hearings were' 'heldrbe!ore' Acbn:i:ni strat ivC'. Law 
Jud.ge- . ().l,J) Wetzell. The' only'. witnesses, . were' ,Alegre's ':consultant,· , . 

Thomas J. Hays, and. protestants' consultant'r ,Ronald ,.Broberg .~ .. ., 
Concurrent briefs were filed. by Alegre, protestants, and the 
california Teamsters PUblic Affairs Council (Teamsters). 
3. Proposed Trailer Rental Charge 

Rule 13.1 of GO lSO-A allows payment of trailer rental in 
excess of 9% of the applicable tariff charges only in special. .. w ••••• _ .. _. 

cases, aftex:, -c6wssi~n·approv~ •.. :,~Al~gre' r'seeks ,eorl'£inuing f.::general 
authority to-enter into leas~ ~qreements at ~ny time ;('with:any:-:'~:~" 
othercarx-ie~ . ~f c~ent ~ '~t n~got:ta·ted·:~~t~s ... 'We' do .. inot ::b~~i~y~ ~;: .. " .,", 
that this' is a special ease :within':the meaninq,of:;Rul:e 13.)1.··, 

However, ,Rule.4 of GO' lS0-A .states tbatdepartures.:"may.be.'granted····· 
... '" ,~ r:h'.... ... . ..... ..: '.. :\' ,<_. .,' :: .. , ,::.:. 

'.' ~, ; .' ::.~:'~:>'.:~"";.:,(.:: . e';,' .• ::N -:,:.~:: 

- 3-'-- ,', --
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upon formal application if. the '.:,Commiss ion finds:.,thatthey(a·re,:. , ,1 

reasonable, and necessary. ~ ,Alegre',s:request,to depart::trol1l,~Rule -, ,-":",; 
l3.l (and'Rule, l3.3).- is 'appropriatel:y considered'under,:Rule(:~,.,-:", 
3.1 Appl;i&ability or Rule' 13" 1 "".,,, I 

The' parties, devoted :'most ,of their::·attention in this .. ..:'1. 

proceeding to" a- cost -and rate:. analysis. used· l:>y Alegre, in support', of 
the proposed 2:0% limit on trailer rental •. Before, ,considering that:_,< 
analysis, we' first consider a thresho.ld'~. jurisdictional. question: 
are the trailer rental transactions planned:'l:>y .Alegre-governed by- ,:, , 
Rule 13-.1? 

Alegre's witness Hays explained, .. the transactions. :;;" ,. 
anticipated under Item. 160. A carrier who., needs cement:.trailing 
equipment: would' contact Alegre. I.t Alegre has equipment: available,. 
at the time and the two parties. agree:' on a rate:, ,they~, would·· eXlter:,~.: ," 
into a rental -agreement:... Charges-- for: the-.: trai'ler_.: rental:. would be 
assessed by Alegre· on the basis 'of' .the agreed-upon" ,p,ercentage,.and. 
weight tickets (showing the shipment's origin,. destination-,Gand ," " 
weight),s\Wmitted ,to Alegre by, the. carrier .. -" Alegre: does;: ,not". intend: 
to. lease· trailers· to shipper-affiliated· carriers, .and.it: .. agr:eesto: ,i 
the addition of tariff language to accomplish that. intent-... < Hays· 
~cestifiedthatit ',is unlikely- that Al.egre.wouldoperate,as;: an 
overlying, carrier in· the· transportation,o.f) cement .and: .lease-",tx:ailer. :" 
equipment 'to-an underlying carrier.:~ ... ', _ :':' .. / .~, ;.;","'~'~: .<'.': 

... ,'-' '" ;" 11\. 

-----~ ... " .. ",_ r~! :.~'~~~.~~/~'.~.:'':'~ ~~:: .... "'/'I':' r_.t~-'_"!.'.l·.,'-·C .. t '.\:';':i .:',,) q:t~ ,'~!'~'" ,'~:','+'::':~~.J 
2 .. -,Rule 12 ot GO lSO~A.requiX'es overlying cax:riers to: pay -

underlying carriers lOO%'(lessqross'revenue ta-xes}:::ot::"th"e',~··:·" " '::,", 
applica))le transportation chug,es.· As defined· 'in Rule ... -.l2ir:· an-., .". 
overlying carrier is Iran authorized. carrier that contracts with a" 
shipper to provide transportation servi'ceforthelatt'er~but'::in 
turn, engages the services. of another 'authorized.. carrier·known as 
the independent-contractor subhauler(subhauler or underlying 
carrier) to perform the service." A subhauler is' an authorized'· 
carrier which performs service for an overlying carrier. 

- 4--
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: Except tor the' infrequent. 'occasions.·when' Alegre ·per:forms~:' .. ,) 
cement' transportation ·throuqh the ; use;: of, subhau-l:ers':::th.e l~ase$;' '~.:;: ".:7 

would involve' only Aleqre .and ca.rrieJ:s·~.wh±ch.~:are actual.ly:prov'idi-nS':J 
transportation. There is no' -quostion ··that R\ll&>:13 .• ~l;·, governs·~ leases,·· .. · 
to subhaulers·. Arguably, however,· the :.x:ule would :not·:.apP·lY,to :the .,. 
vast maj ority of· the leases because Aleqre would not be " operatinq "', : 
as a carrier. It would be doing:'no more'than'loasinqout.:,its, .. " .. 
equipment. The question arises whether Alegre's propos.ed··'leases. 
are any different than those involvinqan independent-third party 
vendor such ' as <Ryder. 3 : :. '" ' ... , 

In its brief, Alegre·· state~' ·that it .presumes. that :." '. ' 
Rule 13~1 is applicable to-all· leasing- transactions~.invol'Ving.:::·, 

, I'" ~ \~ ,,"V 'c "'''' 1 • -' .. ~, 
.. ' .c ••• ' , ,. ,.... ~ " 

. "'~'.' 

3 The "9%· 1 imitin Rule 13~ 1 is: c::alcu·lated.. by~.,determining(;:the .;.' 
overlying. carrier's, tariff or. contrac.t. chargoe. . Tho reforence . . 
to- "overlying" might appear to" bolster' the posit'ion' that Rule' 13.'1' 
is inapplicable to- the subject, 'lease~ it· one infers that the rule" 
is operative only when there is an overlying carrier/underlying 
carrier relationship. We reject such an interpretation~ 

When an earlier version ot the .rulewas adopted, .the . 
Commission clearly intended that the 9% limit would'apply to' 
carrier/shipper relationships (to: prevent rebates) as' well as···· 
intorcarrier rolationships. (0.69557: M:i.nimwn Raj:e Tariff 1Q 
(1965) 64 CPOC 684.) In the case of shipper/carrier leases, the 
limit applied whether or not there was also an overlyinq 
carrier/underlying carrier relationship involved. The term 
"overlying" did not appear in the rule when it was a component of 
former Minimum Rate Tariff '(MRT) 10. It was added alonq with other 
minor language chanqes when MR'I' 10 was cancelled ana a proqraxn o·f 
carrier-filed rates was adoptec1. (See 0.82-02-134.) 

It is apparent that the language changes were made merely to 
adapt the rulc to thc new regulatory program of carrier-filed 
rates, not to substantively change the rule. The only meaning that 
can be given to the term WoverlyingW in Rule 13.1 is that Whenever, 
there is an overlying-carrier/underlying carrier relationship,· it 
is the former"sfiled' transportation' charges that form' the .. basis. "i 

tor calculation ot tha 9% limit·. . .'. .. ... ;' .... ,. . 

- 5- - ... 
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cement earriers:_', Protestants ~.·a.r9Ue -that even:-i:f·.the:%:.u-l;,e::::is not 
technically appl ieable , the commission has. ,~'absolute' ,j:,ur;isdiet'ion. "~ 

over ~the aeti vities of carriers ,:whieh ought ·to,be '.exercised"by.:. ;:., c. 

enforcing the l:anquage of the rule.~.·· Sinee the par:ties :'ag%:ee' ,that;.... ' 
Rule 13~1 is applicable for, purpOSQS ·of,.this ;m~tter" although , .... " 
for different reasons;. we will .. proceed·onthatbasis:without:making,-; 
a more definitive detenninationof the issue .. ,' ,~" 

3,2 Trailor CoQ,tG' .... ' 

,Alegre's witness Hays':presented ·,a-'study.'of'c·thecosts-that 
Alegre incurs in providinq bulk cement transportation .. · :.' 'I'he.; study: ',,' 
developed :estimated . eosts for: shipments',of various ,lengths of haul 
ranqingfrom,'Z5 to· 200' constructive, miles., ... ,The study, isolated ': 
trailer costs by separately measuring expenses for depreciation, 
rep~ir and m~intenance, tires, and lieensing. During the course of 
the hearings, Hays revised various cost components in response to 

............ , .. ,', .,,-." 

criticisms· ,of the., study. Protestants accept the .costs shown, in' 
Hays' final revisions except" for his'- calculations of indirect- : 
expenses as they relate' to trailer c~st~. 4.;'. : ("'< , -', . .:: .1. 

Using' a breakdown of Aleqre;' s 19:8'7: trucking.· 'expenses, 
Hays determi~ed- that the carrier's in'direct' expenses ~ere16.64% of 
its total expensos. He then usod,this indirect expenl50 tactor'to 
develop total' c~sts of providing- transportation,:, with' a'.:fUll:';~it:~ .':., 

..... . .. - ... '. .' .. ' .. " '~., 

.:~ < : 
• ,~" • I ,,.1 I 

, " • ~,,,' """, c~ ;':; , ;, .,;- ," 

. "\. . -',". 
: .!~ ',~ :. ,~. ',,,'J ~':'\i.':' ~~; \ tI::' '\ .. :: :1" ,t < ~:\I 

,"":-.-', .::~:,.:,.'7 ~"I ':.) \\ .... )~ .. r ....... -: ,.~< i'I·"·," .. " 

. " . ",.- ," 
, ',' ... , .... , .. , 

, • ~.' " •• : • ," .",~ \ I , 

." '''!;''~;.,''''''. I .,~;7;,·"/'~:·;'::·';1..·'·~' CJ.:: :.:...'*){: .. 1.:··,"1_~;';·!:': 

'~ '> :'. ',\ ',: r:.i, "/ :- '-, ': ,I,:.' 0' 'I , ',' ~:.I •.. ~:< ,:: (., ::.;~ ,,"" .. t:~. If I, :"":' " '.-; .-: I-- ::,. 

4" .' Hays; ·used: a rate of ,$17 .4·6, per:,$lOO, for ,-workers". compensation . ., 
insurance. ',' Protestants point 'out that~,the:,Manual,Rate'·was..·('·i ",' >' "'

sch~duled t<? in<;:rease to ~17. 62 per .. $190. upon renewal .. ·,of: Al~9re·~·s. .~:;~
P011CY. Th~s d1fferenee 1$ of no s1gn1f1cance for the purposes of 
this proceeding. 

- &~' .. 

.' 

• 

• 



• 

A.90-0S-023 AlJ/MSW/f.s 

consisting of both power and trailiIl9';'equipment. Protestants do 
not take issue with.this. calculation. S,_ .• "." 

, '"' ". , .. ,,,"., . .' . ~.,~. . .... ,,'r, ... ~';!~~,;'~_.~ -":'~ :-·rt' 
To estimate trailer'.c:osts,' :'Hays:·~'ti·rst calculated the 

direct cost. of ,providing transportation as if no direct trailer . .,. -,. 

costs woulal:>e incurred. He then' expanded. that cost by an indirect 

expense fact.or of 13.64%. Finally, at'ter adding the gross revenue 
tax and conver:tinq the shipment cost to a cost per 100 pounds, he 
suetracteCi: the cost'"of: a power,unit~nlY from ,the fUll,.un:i:.t, ~cost to 
arrivoa~ tho: :cstimated trailer: ~O$t.;. It i~: th~'13.·64.%~ind·ir.~ct;',·., 
expense' factor with which protestants' witne:ss .Brobe:r::<1"takes::Ls~s,ue.·' 
Protestants' believe that the 1:&;,'64'% ~factor';sh~uid~be-;'US~d:,:;,:; "',:':~:,:,< " 
throu9h~?t, tb~.analysis. 

, " ·A single example for a 100 constructive 'mile:,;shipment·,: .":' 
illustrates the methodology used' 'bi"'tb~ p~rties'"' as,'wel'i as'their 
ditferences:'-" ','.:,.:: ::: ";< ' :':;",:'·:'c,":·,,' ',"::t,,':,' .:'~<' 

,.,', . 

.... ~", '. , ." :':':' < ... ~ • 

",'" .. ' 

, ....... - .. , " .. ', 
" -,' ... 

-" ',: , ..... , .' ',) .".' . , 
I :. \ 

., " . 
• I.' ~, 

... \ " ,~ ........ v .". 

'., '. .'" _,.,,1 

. . ' '. ."",' :'~~" "'/-, -. -.' .' " ... ~ -'" ,.'0 ~#<, ,', • ' •• " .,~ " ,.1,., . ,. 'M";.. f" 
S We use the term "indirect' expense factor" 'to" avoid" contusion" "

with. the related term "indirect ratio"'. The indirect percentages ". 
used by Alegre are related to total operational expenses. The term 
indirect ratio is typically det'ined as the relationship of indirect 
to direct expenses, expressed as a percentage. (See 0.76353 and 
GO 150-A, Appendix S.) Alegre's indirect expense factor of 16.64%, 
which was adopted by the Commission in another Alegre proceeding 
(0.89-04-083), is equivalent to an indirect ratio of 19.96%. 
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, ... \~.,- ,I.', ~,··.,Table··l.~r~:~" .... : .. ,: 'V'+,JC, ':~,.:::':.~:;,' .. >~> ~;-~'~~:!'(,;; 

~-:loPment Slf TotAl' Co$pg;C~'ioo' POu;Qs2,S" '\;,:,:~:,:, .);: 
l.90 constructUe: Milmi :: : ... 1 i"J:' 

,. ,",f" 

1 a Direct cost ' 
2. Indireet expense factor 
3. Direct & indirect cost, 
4. Total (incl. 0.35t tax) 
s. Shipment 'weight (pounds) 
6. Total costper:J.OO . pounds , 

full Unit 
. (:1) 

,_, ... t'o ~ 

$242.814 
J;~f~64t' , 

$29:1:.2'84 . 
, $292.303 
. ~ '53",'565 

$ 0'.546, 

~oweriunltOn'1Y:' ;:> . ',: ','< 

(2}" :,;:: ",,' (:3) ,~)', 

Aleqre'pr2t 'estants .;, 
• t" ",;.':',. ;"':"':('/;"~I""':\: :',,' r" 

$220.214 $220.214 
'13~.64%:':::'\ '::X;6·.:.o4~" 

,$254.995' ". ,,$264 .172 . ".,. '., .. 
$255.8'87' -" $26S.097 

5:3";. '565' .'.y "S:3~~56$" ',,' .. 
,.$ '0,.;.4 78,' ';:,$,~; 0:.4:95:-,. 

7. Trailer, ,cost per 100 . pounds , .: " 
(L .. 6" Col 1 ,less 1..6, .Col. 2. ,or 3) . 
"" . • ... " ~. >'." ... ;; ~. t. : " : 

We share protestant~' criticism ot Alegre's indire.c:t-:: 
expense methodology, and find other problems as well. '1'0' 
understand these problems, it is necessary to reviow Hays' 
calculation and use of the 13.64% indirect expense factor. 

Hays started with the premise that when Alegre leases 
trailers, it will not incur dispatching costs as it does when it 
provides transportation. Using the same expense breakdown that he 
used to calculate the 16.64% indirect expense tactor, he determined 
that dispatching expenses were $270,829 in 1987. He subtracted 
$10,000 from this amount as an arbitrary estimate of additional 
trailer rental expenses that would be incurred under the proposal. 
'1'he remainder, $260,829, is 2.82% of Alegre's total expense of 
$9,26?,565. Finally, he rounded this Wdispatch cost ratioN to 3% 

and subtracted that amount from the carrier's indirect expense 
faetorto"arrive .at the, 13.64% factor. ",This analysis is su:mmarized" 

'. '''' • ,,'. ; , . ~-~'.! , I'~ ~ ... )t:.... l~: .','."''::' ,·~c~; '*:~L~~ ",)t:' ~~ 

below'.~ t ',: '., I~ .. '-- .' .-, " • \',.'. '. 'I .. 
,; _, "! J ' • .;I;~ / 'I :1 ~ T' r r::r _r·. :"':' I'~" ~,~~I:' ,',' I ~ "t ~~ .~. ': ~7' ;~ ".,.~' 

: . 
" I'" 

", ' .. ' .1., ., .... + •• ,,; './ .. - .... '. 

;:. 

I~ • .,.' ,- ~">.:~ ,)::>J'( .. : i:t~:: '·.·,1""1~L, ::.'-';.'p','lJ:i, \«' .. ,:',>:,, ~.: ... < 
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Table 2 
: ..... , •• '. • " ... "',' ,: .. ~ ......... :, "0+ 't>., ,. 

Applicont' ZWdll~A3:ioD "2: -InciiB2t ExwnG::e 
~dar Year 1987 

Direct expenses 
Indirect expenses 
Other (Gross Rovenue) 
Total expens.es 

LESS 

$7,,687,40'0 
Jr,:S40:,8'84 

3'2'·28;I. 

Net dispatch expenses .$ ::260:,82'9: 
Rounded 

- -

Adjusted indirect expense factor 

.': ... 8:3'.0'1:% 
16,.,64%. 

0'.3S1, 
lOO.OO% 

" '"" 

#~.~82·t ,-.~" 

3.00%, ; ~ ~, /, ,,: ,\ .0: . \ :.:' , ,~~' 

13 •. 64"%' ,"., " , . , " 

The overriding problem ,with.applicant·'·s : "indireet' coSt 
" .,' ~ , . -. ..,.,. , 

" .: -' 

analysis is its use of the 13' .. 64t·,tactor. Acceptinq:"for, the moment 
the validity of ·:the underlYin9~alculatlon~of"di~patch'5~osts, it is 
important to:bear in mind what the 13.64% ,factor aetuallyltleasures: 
what Alegre's indirect expense factor for its overall ,198.7: trucking 

,. '. " 

operations would.have been if there had:been no'dispatch,costs. 
Hays applied this factor to the. cost of providing transportation 

• ," f _ ".' '"'.~. " • 

service with a power unit and a driver, but that'.is:not.:,the cost at 
issue. The cost of leasing trailers.is. Even if 13.64% were 
representative of what Aleqre"s. indirects would. be. aSi)a::trailer 
lessor, it should have been applied, to the traiJ:ercos1:~';not to' the 
power unit cost. 

The . problem with this' methOd .' is . perhaps best ,'demonstrated 
,.. .. , . '--

by restating Table 1 to: isolate direct trailer costs,. then 
determining the' method's implied indir'ect' expense' factor:': for 

~ , ,-,! i' '.' I I ... ' 

trailers. Using power unit and full unit costs from Table 1, 
Table 3 shows that for: a lOO constroctivemile shipment~ 'the method 

.. • "'. • "r' +! - ... , 

used by Hays implies an indirect expense factor. of more,: than 37%. 

Such a high figure is ineonsistent'.'with' the prem:i~e tha('.'indirect 
costs for trailer leasinq are lower'than'for overall operations. 

",' ,. ,-I "," .,' ,.' 
, ~. '. c ...... _ .. ' ••• , l •. 

- 9 -
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1. 
2. 
3. 
4. 
5. 

Table 3 
: j. ~~. .: 

ImPlied Indirect Expense Factor Por Trailers 
,.' looconstrgctiv;e Hiles.' "'.~. '" :", .... 

Direct cost ($242.&14- $220.214) 
Direct &. indirect cost .($291.284 - $2'54.9'95) 
Indirect cost (L.2 less L.3) : ' ";',~ 
Total (incl .. · 0.35% tax).i.{,$2-92.303 - $255·.88-7) 
Indirect expense factor (L.3 / L.4) 

Trailers 
.~ $22.600 
;' '$,~6. 289 

~ ' .. , ... $:13.689 
.', ::.$36.416, 

37.49% 
to." h"_~_ 

Other problems worth noting,.: :because they: indicate that 
the dispatch NsavingsN of 3% of total expenses is overstated, 
include the following:·:. '\ >:., '.". .. '. 

o Applicant used inconsistent degrees of " 
precision by calculating"indirect expense"'" 
'factors to··thenearest:.one-hundredth .. Qf one·· .. ' 
percent,. while it rounded the dispatch co~t 
adjustment to the nearest wholepercentaqe, 
from 2.8:2% to. 3.%. . The difference. of 0 •. 18% is 
not a maj or one, but the total expense o,f 
$9,260,565 times that di'fferenee,is $16,669.: 
By rounding, applicant added an amount which 
more than offsets the arbitrary $10,000 amount 
included to reflect estimated trailer leasing 
indirect costs. ...; .. 

o As shown in Table 2, the' inclirect expense" 
factor of 16 .. 64% was calculated .. by diviclinq· 
incl ire et expenses by total expenses •. The 
dispatch-adjusted factor of 13.64% was .. . 
calculated, in effect, by subtracting $260,.82'9 
from tho numerator of the division operation. 
Since the adjustment is based on'the assumption 
'~at dispatch costs clo· not exist,. the same·
amount should have been subtracted from the 
denominator as well. 

..' " ,.: '.:-

o Included in the $260,829 dispatch expense, 
calculation was a $30,078. expense item-for 
radios. Applicant's. -19'87 expense breakdown 
(,rable 4 of Exhibits 1 and 2) shows. that 
$29,l49 of the radio expense' is allocated' to 
clirec:t expense. Only $92'9', is allocated to
indirect expense. Even if the method were 
otherwise valid, only the amount allocated as 
an indirect expense should have been subtracted 
from total indirect expense. The remainder 

- 10 -
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should have been subtracted from the total 

.' I l' 
A, ... \' 

clirect"'\expense:.' , ~ " \.,' ',.1·,~ ~',' .•. ~' .• ::~,.~.: 
", \ . ; :. '. <~, r~: ...... • I -.+, .• ." )>-~ J' • , 

•• ' ',' ,,' ~'. , l 

,,'1'1 

Even "i't -Alegre" s. . dispatch" 'cost· ,:had;. been: :i;solated~ with 
• " ' .• " • e," , ' . i" ,10. • ,,,. " ,,~ ..... f" 

qreater precision, we would hesitate to 'mea'suretrai'ler-related 
.' .~,. ,,' 

indirect expenses solely by subtracting that particular cost. At 
best, indirect expense' an~iysis "always' 'requires a 'series::;of 
arbitrary decislons. By definition, 1:he'se'are exPenses' which' 
cannot be directly attributed'to any'particular phise' c;f "an 
operation (see GO ~56~A, Appendix S,' p.; 'i.).' . But', I if'it\wa's ,:" 
possible" to' ·:.:Lsolate tra'.iler leasing' ," indireCt' eXpenses· from~ -:- •.. ,"", '. 

applicant's overall indirect expenses ,AlegTe ·sh~u.id have" been' able 
to isolate its cement transportation i~direct expenses as well. 

In sUllllllary, even· though' .we would,. generalJ:y:expect.: " 
indirect expenses for trai'ler leasing to be different from those 
for providing-cement transportation,.', we cannot ,.conclude ". tromthe 
record. that the ,indirect expenses that 'Alegre,would::"'incur asa 

t • , • ,.. "" " 

lessor ot cemonttrailing oquipment would be signiticantly 
different than ·~6.64%. Tha.ttaetor.should be used tor ,·the cost 

\"',' ., ",','L 'I ,. 

analysis in this· proeeed.inq.:" More, importantly,:·:evenif~.a ditferent 
indirect factor for trailer leasing had'been conclusively 

, . . 
demonstrated, it should have ,been applied to· trailer;,c:osts, "not to· 
power unit costs. 
3, 3 Prot~ :Fa£tor 

: 4".' 

" TheComm.ission oriqinally adopted.9t as a:rreasonable,'. :~", 

maxilnumlease:'charge '·in D.6955-7 dated, .. August '17,; 1965-... ':. In,"~that, .... 
decision-the :Commission, referred,::; to' al:studY" which supported.::;ltbat .. 
f indinq: " . , :::, \~' :: .. ." ,'. <: :,:., .~' ,. : '."""" 

WThe assistant director of the California 
Trucking Association's Division of 
Transportation Economics testified in regard to' 
a study he made which showed that 9 percent was 
a reasonable maximum amount to use for the 
trailing equipment lease charge.' He explained 
that he took the last cost,study (dated'1952) 
for the transportation of, cement 'pre:caredby .' . 
the Commission "sstatf ·and from 'this' developed' 
the' costs attributable. ,to the trailers. and· 
computed it as a percentaqe, of total c:osts~~ 
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, \ ., . I...... ., ..' ... :-';1 ."~ ~ '~ . •. 1 , ~. ,. • ,.' '" • ,'" ", ~ :." '.':1;' : 

The figures were developed for distances.:,of.:80: .... :~ 
and l7S miles, separately for Southern and 

. Northern cali forni a.:. < -The .pereentages- ranged :.;, .. ' 
from 8-.1 to 9.0 •••• n: . (D.69557; 64 CPUC 684,. at 
685. ) . '., .:.'. ...... .. .: .. :: : 'J ':.<: : 

.. ,. 
• .r ," .', , .~ " . 

Hays usod a different, appro;eh., tosUPP()l:t Alegr'c: s'" . 

proposed .lease. charge of ~Pto .20% .• 'In.ste'ad ~f 'me~surin9' t'railer 
costs as a, percentage oftotalc~sts;hedev.eioped·.~.%U~as·~~e~·~f~,~ : .'. 

• • .' I • I" ,,' " -... """ r ~ - ~ ,,.. , ..... ' .f •• :. ".,.' ' ,\ '~. .,..' ," .' 

Alegre's revenue need and. expressed l.:t as.a percentage of Alegre's 
. , ,., ,'0' ," '\ \ "..... ',.,' ' ,I" i·;,:.:. ...... -I ,"/ 

transportation rate. Table .4.demonstrates b.iscale.u~a~~o~,:~C?~, ,f~: , 
100 constru~ve mile shipment: 

Ta»le 4 ", 
0,' " 

Applicant's calCJllati.on of Revenue Need Per lQQPOundS
6 

1.00 CQDst:ructiye Hile;z 

1. Full cost·with·trailers-
2. Full eost without trailers 
3. Trailer cost CL.1 - L.2) 
4. 'I'aritt rate including surcharge 
5. Full_.costplus 7% ,(L.1 / .93) ... '.' 
6. Cost/Rate Difference ·(L.5 - L~4) 
7. Trailor cost 'plus '7% (L .. 3 J .93), 
S. Revenue neea for trailer rental 

(L.6 +L. 7) .' 
·9. Revenue: need as percent of· ·rate. 

(L.8 / L.4) 

" ... $.0·.54-6-0' " 
SO.47S0 

. $0.'0680 
.'$0.5-742 
$0.5871 
$0.0'129 .. ' 
$0.0731 
$0.086,0, 

., ... 14.98%::·r:·: 

This calculation includes the fully allocatea':~os~ .. :.~.~ .. 
trailing: equipment plus a, 7% 'profit' factor.: .. related· ,to:-;.that cost. 
It also:·incluaes an unrelatea:.amount equal" to~the~:revenuei.shot:ttall,: 
(m.easured· against its own':fully: allocated: cost,:.plus-?%'.:prof,it),: ... that .. ; 
Alegre would. experience it it were to perform the transportation ... in " 

'. ',,", • ... ,-', ~.:,,':, "'''-<'_ :'.;,~.I .• l.·! , ..... ~G~I-., ~ ':I~',;,'" -'.',~ .i 

6 Instead.· ofthe:torm "cost.at ·93·0~ R.,~~(,we,~reter;ins:tead to 
"cost plus profit tactor" ·or.".revenue:,'.necd",.:;~ 'l'hisisconsistcnt 
with the approach we adopted· in D •. 89-,04,~OS3-,;,:,'Wher.ewe~·determinea 
that a eement' tranportation rate' 'is fully compensatory un<ler 
§ 452.1 if it covers full costs; excluding; pro£:it or·. return on 
equity. (D.S9-04-0S3 at ,p~ 2·3,mimeo.:)., , .:' 
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its own.equipment. But Alegre will not :be performingb:",..1,:;I;);'<-v/;,:: 
transportation when it leases equipment to others'~'::"The~revenue'/ 

" \ ~ •. ,. ,I,) ........ ; 

need measured by applicant is: based:i.n part on' a phantom. short,fall. , 

There is no requirement ,that an" ,appl,~cant_" ,fp:z:;, all:th.C?ri:t:y .' 
to depart from the 9% rental limit use the._samemeth~~~l'~.g~:.that ... :" 
supported that limit in 19,65. We believe :there .should-~e so~e' ,",,',' 

flexibility in the choice of methodology used to justi'fy such 
,,' • , .... .,' ' •• ' • I j '. • <,I; t, • 

applications. However, we ! ind ino reasonable, basis for . Alegre' s ,. 
use of hypotheti~al revenue sho:rtfal'ls:to, support i~s ,r,~qu~.s:t·._ ,We 

I. • • I \ 1 " '" ..' ~. I £ : ., J. \' •• , 

agree with. protestants that only ,the cost of trailing equipment 
• . . '. .". '/. ", "'.. ',I {"" I" ',\.' ,,' ' ••• ' 

plus, at most, a. profit factor related ,to, that, c:ost"sho,uld' be ", . 
considered." ." , ., ,.'. : .. ,'; ","," .'. .: ,,', 

, r , • • ~ • - , ."., 'I., " •• ' 

The followinqtable' ,~hows Alegre's trailer cos'ts'based 'on 
. • • .., -. .,', • : ,r ,', ::, ' ,',~. i . 

the direct costs, it presented. These costs are expanded,by the 
adopted indirect expens~ factor, of 16~·6~%'.and:by, a' "7%pr~f'i:t , 

. '. '. , • • " ~ • ", .,; ' •• 1 ' .. ", . ::.:, " ~ .• _ t • • ~.> 

factor • The table also, shows :the., percentage relationshipS;,of,' 
~ , . 

trailer costs plus profit factor, to Aleqre 's filed rates. " 
• " ,. "'. <'. I, ... • ,.',. 

Mle S, 

Adopted., Trailer "Cost-Bate' 'Analysi§: . 

l. Full unit 

2. Power unit 

Trailer costs 
3. Direct eost 

(I,;1-L.2) . 
4. Full :cost .~' ,',." 

Ct.. 3/ .8336). 
5. Revenue "need 

',CL. 4-r.:93.);·, '-, 
6. Revenue need, ' ' 

Per 100 lbs'; 
C 53:;56,5. '-lbs. .. l' ~ 

7. Alegre's filed, 
tariff rat'e ' 

Lenqthoi'HaUl '- construct'ive'M:Lles" 
25 SO· ,", ' ',75 ., '" 100,,"'," 200 

.' .. ,,' ' .. ',,, " 

l02.706 142.675 181.l02 220.214 " 372.893 
·~,l. ,,: .... ( ,::,:" • ~.:~ ::; 

.• ' ,r'"j .......... " .... '. .,. *.:,.'~ .",' -; ',1"'\:'''',' .,"'\. " ("" '\ _, :" 

22'.60'0- . 4S:~'200 
,' .... ", .. ',-: \ " 

5.650 

, &.778,13 .556 -·20'. 33:3- >. --;2'7;. lll~.::' ~:,:5:4 .2'2:3" ::< 

7.288'··" 14[;57'6,' Z:t.863' 'Z9:'~~152'.!:'·: :S8~;:30:4~~i::: 
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8. Revenue need;':,:: '.;, "5.'1$% ;,., ,,:7.55%.:-,; '·'-'S·'.3.4%:,~~,~, 

. . ,,.. ". '.- ,. ~ ... 
" ... J •• 1. ' , : " I;' • i I ~:' , .', 

Percent",o,f "rate 
(L~61L~7) ,,' 

9. Average' (mean) Line' S, 'aJ:lmileages: ,8:;;:5.6,%, 
, .. 

3.4.1 x&a-seS'·t~{ subha~ , " ,: ~.,:, ",~:.' .. :'>." 

',; . A lea:se' 'payment made . by 'aiessee~sUbhaui~r-'in': exees's~' or;~;:';: 

the lessor's revenue need couid- work' 'at' cross:'purPos~'s wi tli,'; RUle 12" 
of GO 150~A by: offsetting 'a portion of'the p'ayment> to,;the'- .:.: :.;': . '.' 

underlYi~9' carrier. Such an offset'wouldenao'le: the:' lessor, to, 
effecti';'ely' pay less than 100% 'ofthe' rate" to the':'lessee:"subhauler,; 
We believe that the Commission intend.ed.to· prevent' :such- a"·" ': 
possibility when it adopted (in 0.695-57) the 9% limit on trailer 

"' I ' •• 

leasing as .well' as the 100% sUbhaul"paYment reqUirement. ' 
Table 5- shows that even with the', 'lease charge ,'now :~, ..... 

allowed, Alegre w~uld receive an amount,·~t· least approximately 
equal to its fully allocatedtrailer'cost'plus profit'· factor fo'l: 
all but the 200 mile bracket .. 'In :our'opinion, lease' payment£sfrom 
subhaulers exceeding 9% would be unre~~onable for all but the 
leng'thiest of Alegre's: shipments'.' -rhe 'proposed maximum of 20% is 
unjustifiably high .for all lengths,of :baul. Alegre intends to 
lease trailers to .sUbhaulers rarely.if ever, bl.'lt,we find no basis 
for authorizing even occasional oppor:tunities :for circumvention.of 

¥ .. " ,.",_ .... n' .,"' 

the 100% rule. The request will be denied as it pertains to leases 
to subhaulers.· 

,~, • j ", J" 

3.4.2 Leases to other carriers of cement n" ~'t' t . 

We need not follow sueha'~triet standard in~-the,~~ase"of' 
leases to other carriers.,. .where the .),;00% payment requirement 'of . .,' 
Rule 1,2 is inapplicable •. In reviewing D.6995.7 we find',no:' ",' ' " 

• • ..,. . , \",. . , 'j ••. • ~I " ". .c.; '".,' "t":. ... I" 

indi,eation that such leases were ,included among the questionab:Le 
practices which the Commission sought to curb'. Rather';., 'the!"': ' " 

,. .~ ... , -.! c • • " 

Commission wa~ plainly concerned about carriers obtaining: and ': : 
controlling traffic by leasing trailers from "others' a~d:'payi~(t.:·," 

• • <.-I • '." ...,.~. .". 

excessive rentals as a form of rebating, and about carriers which 
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were using subbaulers entire1y;·'bu.t which.: were/wactua:l"ly no more 
than brokers;' ~. owninq:~littl~':: 'o'r" ·ti~'.:. ,e~pm~nt:~·"·;(.D~.6"9$57, supra; 

• • ... ~' ' .... "'. •••• t ... ,,' •• ",... • _" ,_ ' ... ",. ( .' • -.. • \ .'" .J 

64 CPUC 684, at:6SS.;.)"". ' : .... :. :. :o~:·.-: .,: .. :; .. ~.;.; ... 

Protestants~ however,., raise.anO'the~~,e6·ncern'/: They argue 
.' " .' I... . " , . . ..• ,. " ..... 

that Alegre has an ability to control a;: "book of klusinessw and that 
it will use that a1:>ili ty to force, .other carriers.. to rent its 

, "~. , .. ' • , . • ,I _ • " 1< ,. 

trailers at wexcessive and:~ unreasonably high rental· rates" • 
Protestants suggest that the situation- may ~r.fs:e :J:n·. which Alegre 
will auction freight to carriers who will pay the most rent for its 

,+-0 _ ~ "'. .... 

,'c •• 

trailers. • ~ .... r", I. 

That Alegre would be able ,to take advantage~of excessive 
trailer rentals through an ability to allocate 'a s.~pp~r's 
transportation purchases ~onq carriers who are willing or even 
compelled to pay such rentals is: a s~ri:o'us'all~gat£or{'f~r:' ~hich 
this record' laclts adequate proof • ':We 'would' view: such'. schemes with 
great disfavor, and'we agree' that if· carriec1out,·,they :couldJ.:~ .. , 
seriously disrupt competitiverelationsh-ips"in the 'cement,:.".:,:,. 
transportation market. Neverthel"ess:r ." we .must dism±ss~ .. theirj";'.: 'j"' 

potential existence'andlikelihood of,: ,success '.as speculative _ As 

Hays testified: . 
. "'-

Q. Maybe I am· just paranoid, but ·the· . " . 
hypothetical that r·have·'~worked,' out in. my 
mind- --. and maybe',:: 'let;lne l'ayout '~the .. : 
hypothetical . anc1~' you comment·· on' 'it,maybe 
it is not a worry at all, '--. is. that a 
shipper signs an exclusive agreement with 
Alegre Trucking, which says., "You are ,going 
to- get all my cement for the next year r", , 
and Aleqre in return says., '"I will provide 
the transportation ·and. I,.qot· this-list .. of 
carriers that will 'provide<the excess· .when 
I can't and in addition,' you know, since 
this-is a long-term ~relationship,,.. there 
miqht be some ratereduc.tions.. available " 
from myself" or those other carriers.'" 

A. I just can't imagine, knowinq· the people in 
the cement business, that they are going to 
give up any kind of authority like that. 
It just boggles my mind. How would they 

- 15'-, 
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Q. 

A. 

protect their~ .. own: produet< if,·:. that earrier,·,~~ :;,.:. ::)(; ~~. ,'j 

failed. to perform? Why would. they. gi:ve~ off. _..... 
their transportation~ Transportation 'is a . 
significant cost in the manufacturing" and" " 
distribution of cement. I just don't "."c·. 

believe that any manufacturer'would do' that 
. under MY cond'i tions -- '," 

Well', I guess my qUestion isis' that- a 
danger, and.you feel it."l;S' .not·. 'I.·guess it 
is for the rest of us to decide whether ... we. 
think it is. ' 

., :. : . ~', ~ 
I don't feel it is a danger, number one, 
and I don't think it is going to happen. 
That is not something: Alegre· is' shooting .. ~ 
for. It is a. virtual.impossibility. in"my 
m~d. . 

" 

" , .. 

(Transcript V. 2, .Pp.,130-13l.) 
, •• • .,. c • 

.. , ... 

,Even protestant's.witness Broberg .. appears to' .. agree-::in~ , 
part vith Hays' assessment of such. a~ scheme-,.:acknowledging~.tbat .it .. 
would succeed only if there': were· some"~le9'al means* for-a: ,shipper.~·, . 
to receive a· ~inancial benefit for· taking_ part in,:it::.' ~ --" •. ;', , .... : 

A. I have to say-that I concur :wi th··Mr • Hays :-:' ,~ .: ;'" 
in that I think the likelihood of that 
instance with that scenario coming about is 
extremely rare'. 'l'her~ would· have terbe ' 
some financial, benefit flowing to the-,., 
shipper through that scenario ,. and· ·in-.. the 
parameters you' .laid out there doesn't·,' . 
appear to be any. 

NO~, if there ,could b~ 'de~e-lopeQ some~" 
financial benefit to the-,shipper through 

. some legal means, .•..• yes·,·J: believe there 
could be clisruption.to the· eompeti ti ve ".:' 
relationship 'between the parties.through 
the- devices. talked about.here particularly 
if the shipper. were ··of:.a.::sort and. size· to 
control substantial amount of· ,traffic' which 
would then be invested· in Alegre. 

(Transcript v.; 2'i,p; .. 'l.3 a • )- '.' 

" "'.' , 
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: Whi'le· we' ·cannotrelyon: .prote$tants.J'argwnent'~that:} ",.', 
carriers will be compelled' to lease: .trailing..,equipment~ from Alegre, :< 

at exorbitant rates, ,we· ':must stil];', ~determi:ne'} whether the', proposed 
departure:"from'the) 9t rule is: reasonable, and.necessary.~t:,The·>):)asic ,<

premise underlying Alegre's. .request for the"departure-:I"is<that~ ,ito: 
suffers from ocCasional, overcapacity,. ,and 'during. those· occasions", 
there'· are' many other carriers:. with:powerequipment"and",avail-able',. " 
traffic wbc- are unable to provide, 'transportation, because,. :they:- lack: -: ", 
trailing- ,equipment.: ' .,' { .. :~! J. ~~'.'i 

, -Alegre :has provided us. < with '.extensive·"data·· aDout::·its ' 
costs, but with little inforxnationabout~:the natureor:·duration·, o.f:- ',. 
the occasions when it suffers. from ,overcapacity.", FUrther,,~~ ,Aleg:re-,~.· 

has provided us' with little' information:about' 'the identity,,·/or, '. ..,' " 
numbers of authorizecl cement carriers: which·, are ,"not able:.'~tc>' (acquir.e .' 
and operate trailers. There is little evidence· concernin9'" th~-·· " 
costs incurred, by those other . carriers ' or .. the ,reasonableness of a 
20% rental fee from ·their ~pet'spective..Not one shipper ,:or carx:ier 
wi tnesswas called"' 'to support, the' .proposal, ',or ,,:to, shed-;·any.' . .:light ,~on' " : 
the problem of capacity mismatches. When asked about· :carriers ,who· 
cannot obtain trailers, Hays·:.testified: as.,follows.:: . '. ::',,: .. 

A. 

(The application): states that ·there·are';:: 
many potential carriers who are not ,able to 
acquire and operate a full set of tractor ' , 
ancl trailers at tho present high cost 'of~: ': ' ,: 
such, ,equipment. I wanted, you to.name ,a ,few .. " 
of those potential carriers for the record :'" ' 
that you ):)ase your statement upon. _. :.., .' 

;. " -,.", 

Well, there is only one on the list':thatI 
have in front of me, that is a. qentleman by" 
the name of Clarence Daniels. 

(Transcript V., 1, ,: p. 47;;) -' ~', 

, • • I~~~. 

Alegre' has' not' shown:' that the:" proposed lease'~paYments'of'~"" 
up to, 20%' are' either reasonabie or:necessary~":Aithou9li~the'leases""\ 
will 'be" ente~ed.' into voluntarily';" we:''Can%{otignore the faCti'that· 'a"" 
charqe"'6f '20%' of' Alegre's" fil'ed"rate:'tar>'exeeeds';any:reasonable::'- ,:.: 

- 17- -,.:: " 
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measure of, the ~revenue need ,associated with .the~ rental,) of,: trailers ,e 
incl udin9the " ful'ly' 'allocatec1cost "plus ,a: '7%, factor:, for prof i t-., " .; "~" .',' 

: '-Alegre 'argues, that"on: oc:casion,:,'.a "lessee-,.may be,:,.wil,J.,ing :: ,. 
to net something less than return',of ·all, .fully' allocated) costs: <when,', 
it is.- in:' a:'·temporary: dilenuua: of under capacity' ,to" ,meet; ·its,<,,~,.> ' ,.:, '. 
obl igation to: its: shipper .. "(Applicant ~:s' ,brief ,.-: .p'': ,ll:...:j.We': ,'~" 

believe that, the sane principle "would: .. apply: to, -a ~lessor·:sufferin9" 
froxn a temporary, dilemma- of overcapacity'. It, st:r:-ikes us, that ·a ' 
carrier which maintains the optimal fleet size but ",occ:asi~nal:ly 
suffers from,overeapae.i tY'would welcome, .the' , opportuni ty~ to- enter 
into short-terxn. leases at any;level of charges a):)ove, the, ,,:max:ginal:, 
cost, otsueh transactions .. ,Reviewing the trailer costsshown.:in; 
Table 5, weare not persuaded:that",Aleqre'needs mor,e'than':is',no:w: 
allowQd~ 'under GO lSO-A to make such 'transactions· worthwhile.) ,'" 
§ t Proposed. Short-term Leases' , 

Although we· are ,denying Alegre's, 'request· to charge; ::, 
rentals of -.upto 20%., we will separate:1y,'consider'its, request:rf,or 
authority ,to'enter into' shipment-by-shipment, and "other: short-term· : 
leases of trailers.. . ': ,r ',' 

Alegre argues . that , there' is no . ,present "logic to ;~;the .. ,:'. 
roquiro<1 minimum"lease term' ot '3-0 days , •. and"that . leasos o~, trailer 
equipment are common in all transportation industry:seqxnents 

, •. ,', . ,,( .. <' 

(except cement). to enable handling of:,'peaks and .valleys of demand. 
Alegre belioves that rogard.loss:ot,tho lovel. at tx:ailor rental 
charges, cement carriers should' be ailowed.-to freely 'lease trailers 
from one another for. ,l/J.Dy term which tits their need,. or lack of 

< .,' .' 1.',,, '\, '., ,": , ..... t,.·> A 10. 

need, tor such equipmont tor oporating: eftic'iency and; ,economy 
reasons. 

We are not prepared to agree. with Alegre" s :blanket 
condemnation of .the 30 day" requirement"ot . Rule l3. 3.. Such 

• \". • '" . . • J, /'l; t. , .' " J ~, " "'~.," \'. ~ ... "-

determinations are. properly the subject of,more broadly-noticed 
~- l' '" • 

investigative and rulemaking proceedings. We do. agree that waiver 
of the rule, coula present Alegre with:,a reasonab~e,. SOlut~~~,:~o' its' ' 

- 18- -:' -. 

• 

• 



• 

A.90-0S-023 AL1/MSW/f..s :,' :.'.~ r:.: _ '. ~. _ : ~'. >'1 • ,.~ 

occasional oversuppl:y' ,problem .. ·,When. i t,has.: ,an oversupply, :that it 
'. ~ , • , • ." .,"" • :' '.. • , ", ,... '- ;... • ",. "'I " "." ,-\ I'") , " !' "" '. ~ , 

expects to be 'of-l'imi:ted.,d.uration Of.o~·~·or:, a. ~:few'day~//:(;~' mi9ht be 
reluctant to: release a temporarily' idle·"·unit 'of. :trailin9"~(e:quipment~ 
knowing that 'the, equipmentwouidthen;':b'e:unavafl~ie>for~'its own 

I'" ,.,', , , , ,. " ., "",' • 

needs for the next' month:." . ': ' . : .:" :., . -,~ 
We find that ane~d exists for Alegre to haY4{the ability 

, J , ". .• ~ I" '., 

to enter into leases. of. its equipment to-other carriers "for periods 
of less than 30 days~ We note' that rio' . party express:ed~'-any 

•• . "." ' , , ',~ , I 

opposi tion to this aspoct of.· Alegre''''$.' app·lication.: 'I'he <request is 
reasonable and will be granted. 

,,', . ,~. . ~.;~':" \ 

Alegre' ·bas not requested: '.authori ty regard1ng : .. ·leases 
involv-ing'$hipportl or sh.ippor-c:ttiliatoCl' carriors:.;" Our'orc:ler ,will 
include a: prohibition on short"';term leases' to these . entities. :. We'· :'; .. 

will also restrictsubbaul ing 'arrangements trom . the . :short-term.'·' . 
lease authorization.,' 'Alegre states that· it needs to 'lease,'its' ,.,. 
trailers when business issl"ow ~and 'it-su-tfers from overcapacity. 
Alegre indicates it rarely usess@haulers'f.or cement ...... ',"' 

transportation·:in any event, and we ,would:, anticipate- J;:ittl:e or no, 
noed tor Alcgre to auqmcnt itstleet'with, subhaul:ers during,·thcse 
slOW periods',' at the' same time it has an oversupply, of. equ'ipment. 
5" Pro.P9J?ed:'-l<>i 'Comm,issioDP'ee - < .. n.. ",'~"., : •• ~'~":':", •• :" • 

5.1 SUmplQryo:CPropooal· ',;. ,"',;:', .. ,." ,'.',; 
". When the' . level 'of. . cement . 'transportation -::'business ::which ',it.,," 

has secu.reClthrouqn itssal~s'e:f!orts exceeds:,its:.eapaeity, ,Al;eg'l:c ' .• 

sometimes' contacts otherearrier&' and "makes,:arrangements. ":on'Deha.l:f!;,· , , 
of the shippe'r' to' have the· transportation: pertormed.:by"them':" ,~"' Under
proposod item170~ Alegre would charge a'nogotiated toe'ot up.to 
10%ot the other carrier's transportation chargesto'.recover""its·~: .•. ,., 
administrative costs. ·Hays 'exp:tained: the~ need 'tor the proposed :·:tee, 

in Item 170 as follows: 
HAt -pres~nt; Aleqre; at "times" books more '," <, 

IJhipmontA than ,it can .,b,o.ndlc with 11:", ,oxi"tin~J., 
fleet and it calls upon . other. carriers to,fill.' 
the void. In these circuxnstances.~,Alegre , .. 
recovers none of its sales and related cost in ' 
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'. , 
. securing: this business.' ,:We l:>eliev~,Ale~;re',: :i:s ", 
very aggressive in the marketplace and' lncur.s 
substantial cost in' secu'rinq ·business.·· .' .'" 
Shippers' .in most cases" expect,their carrier 'to': .' 
meet their needs, even though it is on-call or " i ", 

as-needed'. When these conditions arise, it is 
reasonable for Alegre to recover its sales, 
cost. Our analysis of [Alegre's indirect 
expensesJ indicates that 10% of the hauling' 
carriers revenue will recover that cost and 
since the hauling carrier incurs no sales 
expense, that carrier &houldstillearn'a 
profit it all other. circUlUstances are" equal.~ , 
(EXhibit 1, p. 6.) , .. ', 

, ..... '.,.,.J 

., ", 

',' . 

Alegre takes. the position, that··the ,practice··of> turning 
business' over .to other carriers, oteement.,_and~, collec:tinq.tees.: .t~om, 
them is not. subj ect to the Commission's' j·urisdiction. . .. Accordingly" 
it intends to"publish Item. 170, for, in·formational. purposes,·,only. 
Aloqro also. assorts 'that it 0005 not nccad. to,providocost:"·,, .•.... , 
justification'for the 10% tee in-. order ,to. obtain· approval..;to. '. 
publish Item 170 •.. · On, brief,. Alegre. requests,that:the;-p:rop~salbe 
dismissed for . lack of jurisdiction .. or" .in;the alternatiye,,·,9rantec1 • 
5.2 Motor TraDs.port:AtiOO Brokers' Act n::' .' ,. .' . ,..~ . • .. :' 

.At issue, in this proceeding is:therolethe·,Mot9r~,~. ' 
Transportation Brokers' Act (M'l'BA). (Public Utilities, -Code .. , ...... " . ' " ., .", .. 

Division 2, Chapter 5, commeneing at § 4801. h. A1e9re·&:'t;.~:te~~:tha~ 
when ·it arranges to turn cement transportation over, to ; other 
carriers, it will be acting:~4s an· intermediary "between ·the/.shipper. ,,' 
and the carrior on the shipper' e. behalf .. ; 'Onder·§- 48:0,4" :,$Uch."" ". \.y 

trar.sa.ctions 'would be ~l:>rokerage~'·or. ~:brokerage,serviee~,,~and: under· 
§ 4S08, a person who arranges tor transportation :by .. a .,"motor,. 
carrierI' ··would be a -motor transportation broker", (MTB)(w~ ,') Ho~ever". 
under. §, 4807, the MTBA specifically ,exeludescarr.iers of· cement:. 

As used in this ehapter, "motor. carrier~.. '. ." ". 
includes any person or. eorporatl.on, or lts ." 
lessee, or trustee or receiver appointed by":tany", 
court, transporting or offering to transport':- .. 
property tor compensation over' the' highways· of '. 
this state. HMotorcarrier" does not include'a· 

T " •• , 
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passenger stage corporation engaged.in.:;'!;:; .-'. "''; 
transportingba~9ag,e .o.r .. exp~ess. incidental to 
the transportatl.on of' passengers or' a" cement .' 
carrier; cement contract carrier,. dump, truck' , ,::", ' 
carrier,. or household g?oc;ls carrier., 

. '." ~ 

The parties Clisagree on the· effect o·f the exceptions . , , 
listed in the second sentence of· § 4807~'·' Alegre .takes: the position, 
that the practice of arranging:cement transportation as .. an:.~_,', <~ 
intermediary is exempt not j·ust ,frol'Q..,theM'l'BA',but·,froxn the. I;"~:; 

Commission's power and jurisdiction generally. . In effect:, Alegre" s, , 
position is, that·· with the enactment:of"the:MTBA,. the';Leg":islature 
has created a ·regulatory'·vacuum.·'wh·ich: displaces: the .. ·.Commission's 
jurisdiction .. 7 , ,'.. ' ' '" :.);~:.'"';.; .. ' ,I 

Protestants take the opposite view:,. arguing:that·~.·it:.·is:.·; " 
unlaWful' for any person, to arrange. cement transportati-on-;:as;-an., 
intermediary." They argue' that the' M'rBA : ~",sets·,!orth ,the·e)Cclusive~·· 

means by'whieh to, become an' MTB" ,:: and that . "[e·lxcept·as ' ... .' ...,'. _" 
specifically· authorized,and. allowed by .the) MTB 'Aet',:, i.t,·is,·unlawful ... 
to- 'engage in"activities. as, an·,MTS: .. ",··'':';: ':; -,' " ,.; , 

. '.) '.' 

. :. ~ , . 
;_ , 1 ': _I' "'. >-. 1 '. "'t, ", j"'!' , •.• ) "".' ') t'.""" ... 

. , In .its .. brief, Aleqre attempts ,to. ,draw a _dis1:i;et.:CO--n.:b~twe·~n ,{,,' 
the effects of §' 4807' s except'ion.s'-for' cement' carriers "and cement 
contractcarrierson"thc' ·onehand/':'\ and :dump~ truck carriers ,and.,,: '~\/'; ',' 
housel?-0ld. 9,oOa.s. carriers on .the other, hand., (Alegre " d_oe~n ~.t .. takea: 
posi tl.on on the status of persons who: arrange express" sh:Lpments by; , 
passenger staqe corporations:.) We are not persuaded -that ... :there: is, 
such a distinction. ' 

,'1, ';'" '." 

It is . true' that the, Commission,. has- preserved"minimum.' .rate: .' .... ' 
regulation for dump truck and household, goods tr.ansportation for 
many years, but has not done so for cement transportation;'- "-'It, is· 
also true that cement transportation :i:s' performed -;both:by ,~pu.blic 
utility carriers and.by contract carriers. These differences do 
not appear tousto.be.siqnificant for the' purpose' of determining 
whether the MTBA allows or prohibits unregulated arranging of 
shipments as an intermediary on behalf of these classes of 
carriers • 
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We are not persuaded by ::either,:.,interpretati:on.': ;.~~ • 
:. .:.' . ... . ;·u.'\ " ;"\ '.' . ~ ~.,. P",_ ", \ ,' ...... ,"\ ' , • ,', ' •• {". .'''., , • (>0 •• _., • 

Protestants' contentlonthat,no person,:can arr.angc:,tor'ccment 
transportation:',~s an intermediary ~ay· b.av~ somem~~it.; 'rb~t. we 
believe that the argument is not~'su!ficie:ritly ::develop'ect"~iri' this 
proceeding;~ For example,:-while'-it is clear that a -person:may not 
engage: in activities as an MTB::except,:,in accordance·,with-the,;,MTBA,.., 
that conclusion is a tautology which Cloes 'not' answer~::the,question 
of whether' a person may'be"lawfully :engaqed·:as··an"intermediary,,-, 
arranging cement transportation; • ,- , '~. ~ I r ' 

. ~ - ... \. .. .. 

Moreover, al though- protestants. have:' asserted""that there, .,.:."; 
is legislative 'intent in support:: of, ... their interpretation,,; they;-, have, 
not demonstrated that intent to our satisfaction. The': Legisla:ture,' 
revised· the, MTBA . extensively in: :198$. ,,(Stats.. ~985', :., Ch, .• ~,,599 • ) It 
made further" revisions two years. later.: " (Stats •. ,1987",Ch •. -·, 740,.-).," 
It· -seems :reasonak):te to- assume' that ,in makinqc" these, ,changes: it.:~.; "', :.' !" .. 

intended to exclude carriers' of,cement"and' dump· truck carriers ,from,." 
any brokerage-l'ike.'arrangements because'. of· .the·, ,Commission' 5,>, ; ,',.", 

subhauling regulations (and household· qoods carriers;·_and·: passenger· . 
stage carriers because of their special dealings with the public), 
but we are not convinced that is the case. We note that the MTBA 
could have more explicitly defined the status of the practice if 
indeed that was the intent. .,---"----",.-,-, 

But-n.either can ,we accept Alegre's' contenti6ri:thatwe are 
• . " . .... , ..' ' ., . " './.t ' " "...... ~ , . ' ' n. ~ 'w- ..,.. .. ' j ." • ' " •• 

powerless to-assert· jurisdiction. over, _its' .. ,proposed ;pract:iCie'S:: :in:.: ::." ::; 
this -pr6ce~dinq,. " AS noted .bY pr.otesta:nts'and: by Teams1;~sf;: _we~'have_: 
broad' auth~ri ty to,~upervise and, "r~lat~-_ th~. :practic~s, :,;'f' ".p~lic: '~:~;, 
utilities such as Alegre. OnCler § 701 the Commission' may'Wdo'all'
things~·~·; • which are necessary and ,:conven±ent· in :.the' exe:z::cise:,o,f 
such 'Power and jurisdictl:on~. :Also,: § '1062 -'p:z::ov:Ldes,in: r.e-levant; '~ 

.. " ... ' '. _~.' . '_ ... ,1.. .~~, ,.'~~ ;'.~~.:I'/ '."," i • 

part, that the Commission may:: . :;,_: ',~.~.:,' ,." '::. :: . ;:- ," '; .. 
. ~ Cal' Supervi~e and'requia:te eve:ry' highway'-·-:' ''':': '~~'~:., . 

common carrier and 'cement' ca:r:rierin 'this' ': ,":',-:: . state." 1 , ,. ~ '. " .• ,,'., .~~.';'::: ·~J:.\o~,'.;··t,.,.i, 

. . ":~~ ;".,~"'''''',l:~~'.'''". ", 

* * * 
"',---/,'(', ", 

_i •. ,"'," r',." •. 
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. Ir Cd)"'; SUperv-ise: 'ana, requlate:::these;vcarriers ,in':.·,/ ~),; ~.'" ,. 
.. all other matte:z::s affecting the. ". _ ',. '"., .. 
"relationshipbetween 'them'andthe shipping"'··, ..... . 

,. . .public .. Ir ', .. :, ': .•.. . ,'" ;' ',,::-:' :~. • 

. '. ," , - ...... . "','" .. I ~., .. '., '., * '*'* , OJ,''' " , ' . 
• "'j '.. "0 • 

" .... ...by general order or .. otherwise .... prescribe ,,', 
rules applicable to any and all' highway" common' 
carriers and cement~ carriers.;;1r . ". '. " ';. : .. ,'. .. 

... .'1' ,"I 

Alegre' has not" demonstrat~d:' that" recent' revis.ions;· to' the" 
M'I'BA have diminished the commi~sion's':': juris'dietion:~over~·:the·:··:·· " 
practices of cement carriers. Even though the p~ovisi'ons o:f:·'the· 
M'I'BA ar~ inapp~icabl~ tOth~"p:r:act:i:C;~"o~ arranging 'cement" 
transportation' as an intermediary, it does: not fo'llow that other 
provisio~ of' the Public OtilitiesCode are inapplic~fe~' .... , 

As" discussed in the :follo-1in9'section, we·detemine:·that 
Alegre's proposal to engag~ .iri'·transactions under Item 170': has' not 
been jUstified. For' the' purPoses of this proceeding , we do' not· .... 
need to decide whether protestants are correct· in asserting" that 
theM'l'BA prOhibits any person from arranging cement·~transportation 
for others. That issue is not' 'rip~' 'for' decision. It i's'sufticient 

~ ,', .• ' I'" e '. • " • , 

for now that under its broad regulatory powers, the'Commission' can 
assert j uris~i"i~ion over' carrie'rs who WOUld' do so:'·:'. . ' ..... 
s:.-, COnelusion- lot commission Fee' . 

'Aleqre's proposed Item 170 '~ust' 'be evalu~ted-in·the~ 
context of oUr overall scheme of cement tran~portation·regulation;.· 
After revie~ing' the elements of th:is regulatory scheme, . including .•. 
the Public Utilities Act, th~ 'Highway" Ca:rriers" ACt;' 'and~ GO ··lS·O';'A:/ . 
we are convinced that the request should be denied. The activities 
contemplated pose at least the potential for conflicts with 
regulations governing cement carriers and the request has not been 
shown to be necessary. 
5..3.1 'eommon:'CArriage::' .. ;': .. ' ," >-: ,", 

. " '.: Aleqre'.& o~~tions:: 'as.~. intermediaxy' .6ann~t: be, ...:.....:~: .. ;. 
' •• ,-,.. ".",." ,'" '. ",.", ,," ',. I, ••• ' ... ,' ." "".! 

completely is?~ated>trom: 'itsea'rrier operations..::"" We! gi-ve:.·.l·i.ttlc' ,.-; .. 
.. . '.' ,..' .~ ,. t .. :,: .... ,. :.~r \~: ". ::' .',' ~:".":·::f .:,..:~ ;:,'.' I : '~"',.~."" 
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weight to Alegre' scontention.:;'that ,: it,will',not _.simultaneously act 
as a carrier, and. as' an, intermed.iary for = cement :~tranSp',ortation .. 
Rather than the narrow per~pe~t.ive '~f'~ single:: ti-~'n~ctio~'1' we must 
look at the totality of Alegre's relationships with its shippers .. 

It is on behalf of the very same shippers who have 
requested. its serVicesI' and:, for: whom:Alegre"normally provides 

• ,.," " , .' • .' , ~u' .. ,,' I ",' , " • .,' -'~. 

service as a common carrier,' that ,Alegre proposes to'~lturn,,~loacls 
over to other carriers, .. , We cannot ignore the fact . that Alegre is, 
first and for~ost, a public, utility' eo~on carri~r." (§§'211 Cd.), 

.. " S' " " " '"" ;',' '~, , ., ''', ,:,' ,": ,,',;,,:: " ' 
214 .. 1, and 216 Ca).) , 

Much bas, ~een made in this proceeding' ot' the"If~~'OkN-ot: 
freight. which ,Alegre maintains through.' it~ sale~' ett~~~ .. "'we'have ' 
already determined tllat certain, alieg~tion~ '.ibout·.Al~g~~;~'·~6~tro{'" 

• ~ • • ' •• ,' • ~.' ." ~ "J h " , f, _ ~":j >: > .. ~,:~.:.' ','; > :'. 

of shippers~ freight and ,abuses ,ofsueh, control are, speculative .. 
Nevertheless, when'a comm~n carrier. cannot,fulfiiitra~sportation 
commitments it has made to ~. customer, .. we' fail 't~ see' 'whY': it :Sh~uld 
:be entitled to collect a fee :from ano'tber: 'regulC)tea. c~rrier,- for 1:h~: 
sales costs incurred. A common carrier do,es~ not,' th%-o~9h~"its.sales , . 

, ",' I ,,·,_'f'. c ' •• , 

effo~s, acquire a right to ashipper',s business whieh, it m~y ~in 
effect sell to. other carriers'. ' '" , " ., " ' 

capacity mismat~hes not~i'~hs'tandI~g, ,the' p~~C:ti~~~'Of a'" , 
cement carrier controlling a book' C;;f ,~' sh.i.pper,~s frei9h~; ~long 
with the .. ability to selectively aeeept'. some loads fo~ :it~~ 'o~:· ." 
account and refer other loads to other' carriers~" i~ ~t: be~t 

. . ',' . " '. " , " " . .'. ,.." ;~ ,.' 

questionable. We see no reason for, px:omoting an' opi:;ortuni ty to . 
'" , .'..~, '~~'., ,,' < ' ....... :':_.,··:.lJr,\{·~"I'c, .,,+:~. 

expand the practice by appr~vin9' Aleqre,',s. request. " ' , . 
,_ ..', t' ' '.,'_, ,-",' ', ... Y _., ,., :, ''''':"'''' '~j ~ .. , ,-: ."_ ',", ~·l 

S We recognize that under § 4842 of the MTBA" .. an~authorized.·.:-. "J 

carrier may hola C) license .asan M'I'B- (but may n'ot aetb'othas"-a" , , 
carrier anc:l as an MTB for' 'the same' transportation 'trans'action) • 
This, authority to: conduct dual, operations does. .no:t>ext~ncl ,to.,.:, 
Alegre's request due to the inapplicability of the MTBA.. " 
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When.·Alegre;:. .. on l:>ehalf, .. ,of .. a,.shi-pper: for<whom::it.:norl'1la!lly. .. :,; 
provides. transporta tion ~ 'contacts . other'carrierSl -:and,:ma:)ces ::/>:: . '"' .. ::. :.: .. , 

arrangements to have transportation, per!ormed-:l:>y~them;: '~it; may ',be, ,{:. 
going beyond its role as a .common carrier.: It is .one .:.th:ing for a 
carrier who has .:committed its. services to ,a· shipper: to":then-inform: 
the shipper that it eannotperform.the requested,transportation .. 
But Alegre .. apparently intends to do more .than that.", " Identifying 
available carriers who are a.l:>le.'.to~meet :the' shipper's, '" .. ,-.:': 
transportation. needs and makingarr4ngementstor.an available, 
carrier to per:form,the requested-transportation may-'be a:.tra·ffic, 
management function that the shipper. would have to accomplish" at-
its own .expense if it were not done by Alegre. . ,~"-' 

Valuable services performeci by a. carrier on'_a . shipper's 
behalf' at no charge to the shipper can" constitute .unlawful;,,-rel:>ates: 
of transportation Charges. Devices to refund or ,remit: any, .portion', 
of a carrier's, tiled. rates are prohibitod. l:>y § 494,.' 'From':this:,; 
record we can :make no findings.onthequestion·,of. whether ',the:.·~ 
services that Alegre .would.pertormon"-bebalfof,the shipper},::;, 
pursuant to Item 170 constitute such rebates. In our view the, 
potential for suCh an abuse constitutes support" fora. poJ:licy 
against authorizing cement carriers ,to, ,act as intermediaries.: ,- , 

~ • 2' It!Ol .Rul.o " ' ,'1 ~;" ' 

. Teamsters and protestants see. Alegre's proposed, .• Item ',:1;7:0· .•. 

as part -of' an attempt to circumvent ,Rule ,12 of·- GO ,150-A..;;,.,According, . 
to this -view, . by turning loads 'ovor ,to' -other carrier:5wbo ,actually' 
perform the transportation and collecting,'a fee of up; .. to· 10%,:-'-. 

Alegre will be effectively acting as an overlying carrier and 
paying out less than the lOOt amount required by Rule 12. 

We agree with Alegre that there are several important 
distinetions between its proposod transactions and the carrier 
relationships governed by Rule, ,12. Alegre c,orx:ectlY, point~':out"'''' 

. , c,". "I " '-" "' _ ,. '".' ,j'l 

that for Rule 12 to apply ~there 'mustbe, an;' overlying-underlying : ·',V·'.' 

carrier relationship by whicb the,over~yi~g ea~riel7: -;:WO~:td ~o.:nt:r:~~~~::~ 
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with. the shipper;; bill: and ,:be· paid:by. .,'th:e.;~shipper ;:) 'engage; >another 
authorized. carrier to perform' the .:transportation~ .anc:l,.::pay·-ehe: ,:.:.,!""'" 
underlying carrier charges' for the' service. ," ", ,,',:- ':;::",," 

, - . 'Despite these difference's ,:'~~,we'believethatTeamsterS: and'" 

protestants are sub$tantially correet in their 'as.sertionsabout, " 
circumvention of Rule 12 when we -;look:at the proposal'''S::practical 
effect. On the continuUln of po,ssib1e',.business reJ:ationships, 
Alegre" s proposed item;' 170 transactions'.are"not 'far ',from. 'those " ' 
governed by RIlle 1;2'. In either·case, 'transportation·,that:AJ:eqre:'is ".' 
authorizedte. perform would"be referred to another authorized -'" " 
carrier to perform the actual, hau1-i-ng,.; In. ·either .. case.', "the '~hau;l:ing, 
carrier incurs most of the cost of '.performing-transportation·. ",<The':' 
sales costs ineurredby Alegre would. presumably be the same in 
either case.. In fact,. the l1lost significant differences appear to·, 
be that;;ina subhauling arrangemen.t,.Alegre would:.:pay out '~'J;O'O'%: of 
its own tarif,f rate (in other words,. ,receive-no net,.compensation) 
and incur bi11inq costs.. TJnderItem<170".it. would rece'ive·',up',.to'·lO%.. 

::s:~ 9 carr±er"s transporta.tio~"eharge~'::ncl ~neur' ne. 'bi:l:1:.9:. :.'.'., " • 

. ~ For '~epurposes .of: :this proceeding, the 'simiJ;ari tiesot ,>.: 

Item 170 arranqements and subhauling .. arranqements ':are..more~;;: •• , ...... 1 '" 

,," ... 'w<'< 

significant than the differences. If Item 170 were to'be'caPPl::oved, .. ' 
Aleqre 'would be- a):)leto acc::ompl,ish: what ,it "now cannot ,under 
Rule 12.; -,' Whether or not Alegre' intends :to :.do .:·so ;, ... such a:, result " ,~. 
should, be authorized only in ,a:proc::eeding::whe're 'depa;c:ture:'.from:. (or. 
a change in) 'Rule 12' is sought.: ..... ,:,:, ~'I.:',. :.' ,~~' .. ~: ',":1.:::: ",;'.~' ,':':;;:~ ~' .. 

:~, ,.~ .. -. .[ ... ~", 

," "' .. ,','" 

" .. 

.. ". ' ''',.' " . . ,-q :'-~ .. '_'.~,' \~ ......... " ,',.1 j" .,I'" •. ", .. ~ • • ~. ," 

9 It 'is not surprising that 'in truckinq industry 'parl:ance/""" 
overlying, carriers are sometimes 'referred' to as '. brokers.< ~,The (),.':'~ 
Commission noted a deqree of ,similarity in the relationships in 
0.695S7 by referring' to testimony declarinqthat'carri'ers"who'use . 
subhau1ers entirely Hare actually no more than brokersH • 
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5,3.3· " Need for !10%'C9Jll!lission'. . . ... , -.. ~, ~~ ,:.;;, ;.'>:. ., '.. ,:.: ;-i';~ 

. AJ:egre; cJ:'aims that it -need.$.cto ::recover A"s:aJ:es:,.~I;dispatch·,' ':', 
and· other costs:associated'withthe development, of·;bus·iness"'; when.,,':. 
it turns loads 'over to other' carriers ;: .. : . Alegre. also ·'c':taixns.: <,that ,it C";' 

is not required to provide cost j ustifieation for' the""lO~: fee .'~! ' 0 

because of' its. 'posi tion that the Commission" l:acks' j,urisaiction" 
concerning Item -170. Alegre points out, '-howeverr that'unaer:, :.: 
§ 4825(1:»,. an MTB may collect an' agreed-upon -commission of· ,not more: 
than lot of the earrier'sapplicable rate .. <" '»'" . ; ....... "" 

,It is not significant· for our purposes that ',the" '" 
Legislature has authorized persons in the business . of·' bx:okerage'to .. , 
collect fees of up to 10%.. TheMTBA.~'is"inapp'licable ,-toc-Alegre's 
proposal. More' importantlYi-' Alegre:aoes··not. indicate tha'b(it:wants' 
to regularly refer transportation to other'carriers :,'a:s:a:-business. 
It wants toclo soon an occasional basi·s:.whenitsown '~fleetbas 
reached capacity. (a capacity' problem which is apparentlyin,,:part. .. · 
one of, Alegre's own making since it ,is "admittedly. aggress:ivevin.its." 
marketing ·efforts). A.1.egre's. inairect'expense measurements:'appear,' 
to include" sales-related costs (Table,4 ~of:Exhibit .Z};:. Alegre· may 
already be recovering sales-related:'oosts.in,·its: .. transportat±on·~ ,:".~ .. ' 
rates to' the:·:extent that those ·,rates:;cover.~ tul:l:y,'all:ocated' ',costs. 
6= Shipper=Controlled'carriers "'. ' .. ::' "\'" 

A-:minor issue arose ,: over· the most -appropriate':manner for 
accomplishing J,~egre"s intent to exclude·not"~only.shippers:but.:'also,' 
atfiliated carriers from"the, application'·'.of the.tariffprov±sions 
which it seeks to publish •. Alegre proposes. to exclude:any:;ll'for
hire ·carrier·-owned· 'or controlled by a·· shipper or':consignee* from'. 
such transactions. Protestants.prefer"·language>adaptecl :·from~.~.' ' ... 
Rule 1.4 of'GO 147-A, recommending that application o·t the tariff .. 
i texns be ,precluded when there' is..· "'a 'un'i ty . of . ownership; ... manaqement,:,· 
or control between· the' carrier and a':shipper, consignor';:,:;consignee'" 
or debtor'.:·· ',,, ".. ~'":::"'" . ' . 
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This issue has diminished in ~±:ts,:s:i.:qni;tfi·c:ance<since~.we: .... :·.",i • 

are notauthorizinqAlegre'to·::.publish .either of its, proposed tariff 
items. , Since :weare authoriz,inq Al:egre.:to:,depart·. fronr::Rul:e '''13'~:3 of,,' 
GO lSO-k'by:entering into· snort-term.·::leases with other "carriers,;" 
but not shippers ,'or subhaul:ers ,.it,is ,;still.necessary .. to :incl'Ude a ' 
prohibition 00' snort-term. leases "to affiliated ":carr-iers.'·., 'rlle 
lanquage suggested by Alegre is sufficient for the 'limited 'purpose<: 
of the 'order· which.: fol;lows_,.' Similarly,:: it ,is' not necessary ,to· . : 
require any written declaration or.acknowledgement on "tbe:part :of:;. ' 
lessor or lessee that tbelessee is not affiliated/,~with a'shipper. 
7. Proposed,"Decitti2D ' .' , " '. ..;, .... ; >, : • j ... 

Protestants were, the ,only'partiesto file: comments on;the'~ 
AIJ's proposed decision. No ,reply 'comments 'were· ,filed.,::>:>:: ,,' .. ~" 

Protestants urqe' that Aleqre ~'s request to . d.epart·;from.. ',', 
Rule 13.3, of :GO 'lSO-A be denied., They,refer to testimony.:.tha.t:': '"", . 
Alegre laeks' an· economic incentive ·to,lease· itsequipmentr'at, 9%. for, 
hauls over ,2'5 miles.. Upon.'reviewinq' this testimony." it· is" clear 
that itwa5l1lade with reference' to,. and ,reliance on,·, .• the .,witness.", 
own cost-rate analysis, .• whichwe:are· rej'eeting by··this .d.ecision.. • 
Accordingly,:. we .. discount this. testimony." Our adopted··;cost-rate 
analysis (Table.5) sugqests ,that Alegre: may have xnore-'.:economie . ~-c 
incentive to lease its trailers than its . own analysis ~ ind.ica.1:ed ~"'" . 

. '. Noting testimony:io this proceec1inqtbat existing cement 
rate structures Hwill not· provide' a 7% return at any, lenq:th~;Qt:~haul· .' 
to most : .. carriersH,. protestants assert~ that·, "most carrie:rs who. would 
pay as much as 9% for leasinq. a' trailer' WOUld. beoperating.:at .. a ,:.,', 
loss • •• H 'In:our view, the latter :statement,does.not:·necessarily.,;, >
follow from 'the former_ . A,carrier which earns a 6-%.,return·:when· ':'.:. 
using its own trailers could pay 9% for· :,tra.iler rental~and ::stil:l.: :_ ~c 
not . operate .. at',.a 'los$ if its, power unit, costs are sufficien,tly low..,: 
In the absence of more definitive data,-about· the· costs" of ~most~,::. -'" 
carriers, we believe such assertions are necessarily speculatiye~: ... , 

• 
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, " 'Accordingly ,we adopt 'withoutcchanges the": findings, .,~: .: 
conclusions and order made in the proposed decision. , " 

E:indings~·oUac::t,·,··, ',. "",""'1: d,t:;; ',) ~.:.: :"c,. 

1.' Aleqre"s 198.7 >,inclirect '·expens.eS'~:'tor its': overall:;',: ,1;;'" ,; . "," 

operations were' 16~64% of its:total".expenses'.' "":'.~<);.~, ';,:' .. ,' .. ,:<.) 

2. Even if the 13.64% indirect expense factor used by Alegre: 
were a reliable measure of its, indirect' expenses as'; a'., tra'iler,' 
lessor, that factor·should·have been applied to,thedireet'tra:iler< 
costs, not to power unit costs. ", ".. ,', '~>.:' -,. ~ 

. 3. The indirect expense method ·used by'·Hays implies an,; " 
indirect expense factor for' trailers.. of,',lnore,·than· 37'%.:for arlO'O 

constructive'.mile· shipment;:'such, 'a high figure is 'inconsistent with; 
the premise that indirect costs for: trailer leasing are lower~than'~, 
for overall operations.,', ",.' .. , '.I' .. ~';', :: , .... , 

.. 4~'" Alegre'sestimated-· dispatch-:savinqsof 3·~',.ot,tota-J:.::':;'..." 

expenses is overstated because of inconsistent rounding:;,. :failure to' 
subtract dispatch costs from,total:expenses.as'weJ:l ,as-" indirect 
expenses, . and~ inclusion ofS29'; 149 for: radio expense ',in' total ... 

. , ~ ... ' . 

direct expense. . '; .:: .. -... .' .. , .. ::;, .... 

5-. Indirect· expenses,,·, by" clef:inition, cannot:· be· directly 
attributed to any·· partieular phase, of;·· an operation;,;, '.,'., ";":'~~'::' ;:',; ..... 

&. Aleqre' s revenue need caleulation for trallers:' includes '" :' 
not only the fully allocated:' 'eost:··of"· 'trailing :equ"ipment. plus. a: 7% 
profit factor rel'ated: to that: 'cost', :but:,:also aniunre:la.ted'.,£actor .. "._ 
equal t~ the amount by wh'iehAleqre:'5,: 'own: ful1:'un'ittransporta.tion, • 
cost plus a 7% profit factor exceecis its fileci rate for·:th:e-,::;, ,~<)"~.::;: .. 

transportation to: be performed by 'the:1:essee." _, ... ,~.r;' •. ,.1 • 

7. Aleqre's revenue neeci"ror.trailer'rental,. based.'on:~ully::" 
allocated. eOst·s.plus.' -a:prO:fit, factor· calculated; to- provide;·.a:~,.9"3'%. -;:.:,: " 
cost/rate relationship-~ represents: the:. 'followinqpereentaqes..,of; ,·i ts' 

fired transportat'ion'rates "'for"hauls ot· 2'5:,:::S0,:7 5·,; '100:,: :,and '~2:0'0': .~:. 
constructive miles respectively: 5.18%, 7.55%, 8.34%.,..·',9':..:4.7.%', >'j~~ "' .,.~ 
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12.28%. . The average (mean)" ,percentage "for aJ.-l ,mileage cbrackets is 
8.56% ,,", ,.,'C,,~-,::,(~: "" - ,~, ':.;" ," "";;:)""',,',- ~;':"::', '":,:,;:,,,;:'.;" "',~.:':, 

8. For all :but one of the lengths of haul measure~_/.:<:~!=-ra.i.ler " 
rental charges-: allowed :by, GO· .150-A,~,are ,appr.oxi1nately, ,equal. to ,'or in 
excess of Alegre's fully allocated: trailer costs ,plus, a: ,7,,% profit .. :.,· 
factor~ ,',1 ,,;>-4 •• , ., _\r/ 

9. Trailer rental eharges'of;20% of ;Alegre's"filed, rates far·., 
exceed-Alegre's. ,fully allocated trailer;.costs::.plus,)a:.7% profit, 

factor for all lengths of haul measured. ,,~) ',,: "':(. ,;.:: ',.,;;:- '. ,,,,, " 
10.: A trailer' lease payment: in::exeess:.:of the; lessor~ s revenue 

need could offset a portionof"the lessor's payment to,: the ' 
underlying- carrier, enabling the lessor"to' effectively~pay, less"," . .;" 
than, 100-\" of the rate to the lessee:-.subhauler~· ", "'" ; , ,'. 

11. Alegre has not shown that there is a siqnificant.: num):)er, 
of authorized carriers of" cement"who" have. power equipment' :but; no, 
trailing" equipment.. < ",:", " . " 

l;2'.' ' It has not :been shown· that:·,trailer lease payments ,of, ,up, : 
to 20% are" neeessary-' to make such transaetions.,;economieally,., ','," 

worthwhile. 
13:" ' Waiver of the rule requiring:' 30~day, m,inimwn;:-, term leases 

could present Aleqre with a ,solutio:'): ,to its occasionaltra:il~r~" ", :;: , 
oversupply problem.: .. , '. "', i, .,,:."', ',',~r., '" ";",;/, • ,> 

14. Aleqre'proposes to,arrange fortransport~~ion by: o~er:-" 
carriers on behalf ,of the· same ,shippers" whobave·.reques.t~,d;"itS:~J , .. -, 
services,:' and for whom. at other, times'Alegre, pr,ovides."se:ry:ice: as.a._ 
cOmlllon carrier.: ",:.:::'" ~:,C:,':, , '" ,,\ ,'"." 

15. The services of identi'fying :,available carr;iersc :wh.o.~,a~e,; ,'~' 

able to meet,.the ,shipper's transport~tionneeds" and)~making ,;' . 
arrangelll.entsfor an available.·,carr.ier to:' pe:r;form.-::the:z::equested", 

; .," .. 

transportation,. may baa, traffic management, func:tion::that; the .': .':,:<) 

shipper ,would;.-have to accomplish at"its, 'own, expense .if~,:it,:.w~e "not: 

done :by Alegre.. ",/ ~,:':-~, ,.~,:, ",.;'. 
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, '. 16.' There, are several:. ilnportants distinctions ':between Alegre's 
proposed transaetions' as an:-intermedi:ary'and the·' overlying:;;~::. -)'~;::" 
carrier lund.erlying carrier relationships.: governed.:- by~ RU:le ~~ .1·2', 'of. : ... 
GO lSO-A, but in either'case"transportation.: that;Alegre: .. is .'. 
authorized. to perform. would·, be referred. to:. another .. authorized" :. '-', . 
carrier to- perform the. actual hauling ,and it 'would..' be' .the,haul'ing.,' 
carrier that incurs most of the cost of performing transportation-. 

17. In. a subhauling arrangement 9'overned-byRule~12:, of .. ' 
GO lSO-A, Alegre 'would receive' no·, net compensation but would::incur 
l:>illing costs. Under the Item 170 . proposal ,Alegre:' would 'receive-' 
up to lOt' of the carrier"s transportation ·charges ,and.- incur no 
eosts for billing theshipper...····,·.- :.:,;':~.::c· ' .. ~ . 

18. Alegre d.oes not propose to':reqularl:y -refer: .. transportation. 
to other carriers' asa business:.: It proposes· to-. dO·.so:·;onAn. ::';.' .:": .. :' 
occasional basis.. when the capacity 'of its own fleet'. has', been:, .:..:-. ., 
reached.. ".:: :'. . .. _ J 

19. Alegre may alread.y be· re'covering, ,sales::related·:·costs.:' in' 

its transportation· rates to the extent ·'that those rates>covet')"fu'lly' 
allocated costs. . ,. , • ';":. \~'. < 

. '2"0. 'Alegre proposes tc>' exclud.e·not ,only: shippers' but also any 
"for-hire carrier owned, .orcontrolled:by:: a..:-shipper··or:·cons:i:gnee" . ,: .. 
from· 'i ts;·proposed'; ·transactions.;.:, " " ~. '. ,~,. >, I 

Conclusions ·ot'Law·.' '.: ,". ' ... ' .' . ,00; •• ':::: " , ••• ~.',.:.: .. ,": •. : .• : ");: •. ; '~:'.) 

1. Aleqre's.requests. to depart from. .both.:Ru:le.13'.1""anci "y:.:': . ' 

RulelJ.·.3:are· appropriatelyconsidered,under-Rule' 4'. of,;'GO'. lS0.~A, 
which: requlres the Commission.' to· ·:findthat·. such-. ':.depar:tu:res,care·,~ .:. 
reasona]:)le'~and: necessary- :'.: ':< -, .},:. ,. " , ,'. -) 'i~.I.::":". ' .. ,::, 

2. Alegre's ind.ireet expense factor of l6_64:~:. should.~-:-be: .~used: 
for the' cost analysis in this proceeding..: ') , .;.:, 

. 3 •. Onl.y . the tully alloeated. cost of trailing<equipment.plus, 

at most, a profit factor related to that cost should be. considered· .. : 
as cost j'ustification tor ·proposed .. :tees~ :-:....... . ;::: 

- 3): .; " 
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, '4.' Trailerlease-'payxnents~ .from..~,s.ubb.aulersexceecl:ing 9 %2: would • 
be unreasonable: as.·:' they would': ereate,opportuni ties:: tor.,':' c::::.~' ,),);;,:'C't;.': I_~ 

circumvention of'the lOO%: rule .. :-: " ~'>':-. . ::-' _, '-':, ':' ';<):~;,' -:";, ,-::':: :' 

5 •. Alegre hasnot:met·,its'burden. of . .'showing,Jthat-;.i,ts. ":.'~ >, ' 
proposed 20t:' 'l:ilni t:on trailer leasing charges., is': ,reasona]:)le') and.:' .' 

necessary, and its, request to publish proposed' Ite2n.::·160':., shotlld,<be-.~: 
denied ~ ,,' ";"" .:' " .,',7 '':;)'' :',:: ::'...' ,,,. 

6.-:' Alegre':s request ':for authority; to enter into-: shipment-by
shipment and·, other short-term.. leases" of,.' trailers, ·:maY"be-. considered.: .. 
separately from- its other requests';" :, ',,' ,. .:'::' ;,':,~;':. ::, 

7. The MTBA is.' inapplicable ito : the ,pract:i:ce: of , acting.:. as' an"." 
intermediary arranging transportation performed. bycement< carriers)",.' 
and cement contract carriers., 'but, under, §7:0'1 and· §, -l;062.·, the~ 

Commission may-assert broad'j.urisdietion' over the. practices -of": . 
cement carriers r~ardl;ess ·of the applicability of- the:MTBA.",::.~., _, 

8. It is neither necessary nor appropriate to decide a.t .. this: 
time whether a. person who , as an "intermediary~ arranges',., ' ' ' 
transportation by cementearriers or cement contract carriers is . 
allowed to or prohibited from doing so by the M'rBA •. ' '. ,''':; .. ",::",:':.'-:.' 

9,.· Valuable servicesperformed.'by,a carrier on~a,·shipper's 
behalf at no charge to the shipper .can~'.constitute:; unlawfu-l 'rebates.' -
of transportation charg'es in violation·' of ,§_ 49-4,~::and"the)potential' . 
for such an abuse constitutes support for a policy .'against,"f' ::. ; C" 

authorizing ·cement carriers to act as ':intermediaries.~ .. ", :: .... 
1'0.. S::tnce Alegre's. . proposal .to·· 'act 'oas .. :anintermedia'ry: tor , ... ' 

cement transportation . poses, potentiu' confliets '~wi th' requlations. , . " 
governinC] cement carriers, and it has not been. shown- to::be,,:;,.::.;;: 
necessary-, . it should be . denied... ',,' '<,' \ ", \ ~: .": ' ;' , ~. ~'~ ~ ,', ':~ ,.'''',) " . .. (' 

11. The language suggested.· by "Alegre- for: exeluding::sh'ipper-; ,':::' 
af·f,il'iated::carriers is. '·suffieientfor. ~.the'; limited .pW:P?se) ot. "the 
order.:whieh tollows.,' .: ..... ,',: .. :.':~:," ,y):~:.,r ".: "": ~'., ~:::O::' .. ,~,: .. _:,:;: _ 

~2 • Since a need exists" for Aleqre to . have- , the· .abi~li:ty .:.tOo.:::, 

enter into leases of its equipment to other carriers tor terms of 
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less than 30 days, Alegre's proposal to depart from Rule 13.3 o·f 
GO 150-A should be granted as provided in the order which follows. 
In all other respects the application should be denied. 

QRPEB 

IT IS ORDERED that: 
1. Frank c. Alegre lrucking, Inc. (Alegre) is authorized to, 

depart from Rule 13.3 of General Order lSO-A in connection with 
leases of its trailing equipment to authorized cement carriers and 
cement contract carriers. This authority docs not apply to leases 
of trailing equipment to any shipper, consignor, or consignee~ or 
to any for-hire carrier owned or controlled by a shipper, 
consignor, or consignee. This authority does not apply to leases 
of trailing equipment to a carrier which is operating in the 
capacity of an underlying carrier subhauler for transportation 
performed by Alegre as an overlying carrier. 

2. In all other respects the application is denied. This is 
a final order and the proceeding is closed. 

lhis order becomes effective 30 days from today. 
Dated. September 6, 1991, at San Francisco, California. 

I abstain. 

lsi G. MITCHELL WILl< 
Commissioner 
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President 

JOHN B. O~IAN 
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NORMAN D. SHUMWAY 

Commissioners 

I CERnfY1HAT <THIS, DECISION . 
". '"" .. "'-".Wy '".;' 

WAS APPROVEOav.: .. :THE' ABOVE 

C 'MM&SsaoNlRi\TODAV 

N F..vL.ICJfoJ.~;~D~or· 
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