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Decision 91-09-069 .September 25, 1991 . . . SEP 261991
BEFORE THE'PUBLIC UTILITIES COMMISSION OF THE STATE'OF :CALIFORNIA.:
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In ‘the Matter of ‘the Appl;catlon of'" R
Appl;cataon '86~09-030.-.

SOUTHERN CALIFORNIA GAS COMPANY

cOnsoladated Adjustment Mechanasm.

Ny
Yy
to revise. its rates under the . .. )., (Fzred 0ctober +0, ’986)
' )
_)
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In Appl;catron (A ) 86-09- 030 Southern Callfornza Gas _
Company (SoCalGas) sought a frndang that Lts gas Supply operatlons
from July 1, 1985 through June 40 1986 were' reas onable. One of
the expenses undexr revaew was that rncurred by SoCaIGae to B

terminate its contract with Getty Synthetlc Fuels Energy, The. (GSF:'

Energy). In Decision (D.) 90- 02-044, the Commission determined
that SoCalGas’ operations durlng the review period were reasonable
but reserved SoCalGas’ payments under the GSF Energy contract for

. — iy g wyiae

subsequent proceedlngs. This decas;on resolvea ‘the reasonablenessfﬂ

of SoCalGas”’ payments pursuant to ats contract with GSF Energy.

In Aprrl of 1986, SoCalGas pald GSF Energy $7 396,514 to
ternanate a contract under which SoCalGas was reguared to purchase:'
natural gas produced by GSF Energy s Monterey Park landfill. The'm
Commission’s Division of Ratepayer Advocates (DRA) sought R '

isallowance of that payment. Accordlng to DRA, SoCalGaf had no
obquatlon to purchase the gas because it did rot’ meet minimum

LTI e T

1 The costs of operations were booked to SoCalGas’ Consolidated
Adjustment Mechanism. (CAM) -account. Thrs.balanc1ng account
recorded utility expenditures that were subject to the CPUC’s .
prudency review. After the prudency review, the CAM'balanc1ng
gccount was. adjusted and rates were changed to carry out the CPUC’s

indings.
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quality standards and,” therefore, was not- “marketablel ~ DRA alsoc ©
claimed that SoCalGas should mot:have signed a~contract: that .o
guaranteed the producer a 19% rate'ogﬁreturn, regardless.of_volumes“
actually- delivered to the buyer. ST e e sy e e

'SoCalGas and' DRA bave now proposed a settlement of: the -
case in lieu of evidentiary hearlng._ Under the terms of thevum B
settlement, SoCalGas will recover $3,326,514 of the $7,396,514 lt
paid to terminate its contract. ' SoCalGas will credit the
unrecovered portion of its payment, $4,070,000 to its Core and
Noncore Implementation Balancing Accounts.

We have reviewed the materials that would have been
introduced as evidence had no settlement been reached., We tlnd
that the settlement adequately balances the lnterests of the. )
ratepayers, the atility, and the Comm;ss;on in a famr and tlmely j
resolutmon of the d;spute. We approve the settlement.

. Backgxound

A. Exoceduxal Nistory : o

, f A prehearlng conference on thls phase of the proceedlng
was, held onrJune 13, 1990. Although the direct testlmony or
SoCalGas and the DRA had been served durlng the earller phase of y
thla proceedlng, the ALJ dlrected these partles to serve thelr o
testlmony upon partles on the serv1ce llst complled expressly for
this phase. .SoCal was ordered to serve lts rebuttal te tlmony on f
July 31, 1990. Hearlngs were scheduled to beg;n on December 3 v;
1990.

-

On Octobexr 26, 1990, the parties filed a joint motion to
suspend the procedural schedule so they could pursue settlement. '
The motlon was granted.. o _ ‘rf;ff“‘ o

- Notlce of a publ;c settlement conference pursuantrto CL
Rule S1. l(b) of the CommlsSLOn s Rules of Practlce and Procedure;’“

P

(Rules) was appended to the motien: to suspendl. A copy of! aAdraft <t

Py .
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settlement agreement was served on all parties on November 6,,1990.K

The draft was identical on all substantlve.poxnts wath the executed
settlement. agreement.

-The .settlement. conference was. held on.November 8 1990 as.

noticed. No parties other than SoCalGas and DRA. attended this.

settlement conference. No parties have communxcated to SoCalGag,Q.f
DRA, or the Commission any objection to: the settlement.or requestedﬁ

any different terms.

On December 5, 1990, the. partzes flled the ”Joxnt Motion

of Southern California Gas,Company‘apd,D;y;s;ondprRapepaye;”TFa

Advocates forxr Approval of Set:lemen;fﬁ(qoint Motion) . .;pusgpportup”
of their request. for approval of the settlement, SoCalGas and DRAJ_

request the Commission to receive in the .record the written

prepared testlmony that each oarty has distributed to date 1n thls ,
proceeding. . The testlmpny,wculd.beu;ecelyed solely,fex_phe;pu;peeei-

of considering the settlement. The parties note that they.are not
stipulating to the truth of the statements made by. each'other’* ._‘
w1tnesses, but only to the fact that the testimony is. what the
witnesses would have said at hearlng.

No. objections. or other responses to the Joint Mot;on have

been received. The testinony of the, part;es will aid the
Commission in determining whether the settlement was rcached

through arm’s-length negotiations 1n-full view of the strengthe and;

weaknesses- of. each party’s positions.. The. testmmony should be
admitted on the record. Therefore, the testlmony of SoCalGas .

witness. Wllllam Owen, dated September 1986 and. orxg;nally appended -
to A.86-09-030 when filed in September 1986, is admitted as Exhibit.
1. The testimony of DRA witnesses. orlglnally served ln December:_uj

1987 is admitted. as. Exhibit 2. The rebuttal testlmony of ~Socal.
witnesses served on July 31, 1990 is admztted as, Exh;bmt 3.'ﬁﬂvﬁ
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B. Facts | ST
on July 14, 1978, the predecessors in-interest to " T
SoCalGas ahd'GSF'Ehérgy signed a ccntfact”cbligatihg“SochGas to

buy natural-gas from a landfill in Monterey Park, Califormia - - -
(Contract) SocCalGas’ oblzgatlon to buy was cotermxnous ‘with'the -

productive life of the landfill. SoCal purchased- gas under the
Contract until February 1986. , o : S

' Under the Contract’s minimum: gas quallty requ;rements,
the buyer could refuse to accept any gas-that did’'not neet”
specified plpellne quality standards, had-a heating value of less
than 1,000 British Thermal Units ' (BTUs) per cubic foot, oxr- ‘-
mcontain(ed) contaminants whlch.ma(d)e the gas unmarketable:

provided, however, that the Buyer shall use its best“efforts-to =

accept gas tendered hereunder”that‘haS”a‘héating“vdlué:of'lc s than
1,000 BTU's per cubic foot but not less than 970 BTU’s per cublc
foot.” The buyer’s acceptance of gas which did not meet the *
quality standards did not- -nvalxdate the’ buyer s cont;nu;ng rmght
of refusal. )

In June of 1981, SoCalGas asked a consultant to analyze
the gas received from the Mchtere?”Park landfill. 'The'results’
showed the presence of chlorinated and aromatlc hydrocarbons.
SoCalGas continued to purchase the gas. ' -

' Based on spot tests bequn in August 1982, SoCalGas
confirmed South Coast Air Quality Management District (SCAQMD)
reports that the landfill gas contained vinyl chloride and othexr -
chlorinated hydrocarbon compounds. SoCalGas continued to test the
gas. The heatlng value of the delivered gas ‘at times- fell below

the 970 BTU/CF minimum. SoCalGas' contlnued to accept the gas lnto *

its system until May 5, 1986.

Although the parties had expected the landfill to-produce
3 to 6 million cubic feet per day (MMcf/d), the actual maximum
production in any given month was only 1.3 MMcf/d. The Contract
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allowed the seller to deliver as little as. 025 MMcf/d,lessithan .7
1% of the production SoCalGas anticipated from“the landfill..'

The. Contract guaranteed the seller: a 19% after-tax return
on equity invested in the gas operation beginning on:January L, - -
1984. 'No Contract term. limited the size of rate-'base.or:.  -.o ..
consequently,” the.cozst of gas.. Because of: lower than- expected gas:.
production, the Contract price of landfill gas rose .to:$12.76-pexr
thousand cubic feet (MCF) in 1984.: If GSF Energy had sold the
minimum quantity required under the Contract when the: 19%:rate of
return obligation became. effective, SoCalGas would.have been.:
obligated to pay as nmuch as $600/MCF.’ V7 - " omnoap e 3

- In fact, SoCalGas and GSF. Energy agreed that- bcg;nn;ng in
1984, instead of adhering.to the Contract terms,. SoCalGas should .
pay what it had paid in 1983, escalated: at the GNP - Implicit-Price
Deflator Index.. The resultant price was $3.30/MCF...The. escalated.. -
price was to remain in effect until negotiations overan.alternate :
pricing provision were completed.” : ‘

. No. agreerent on price was reached. In-February:of 1986, -
the parties decided to terminate. the Contract. if SoCalGas-would pay
GSF Energy $7 million. = . - IRE

In.Apr1l of 1986, SoCalGas made a. lump sum.payment of
$7.4 million to GSF Energy to terminate the Contract. SoCalGas:
agreed to pay GSF $7 miilion in exchange for GSF Energy’s release .
of SoCalGas’ obligaticn to purchase gas under the Contract. . The: -
additional $398,000 represents the difference between the: payments .
SoCalGas made at $3.30/MCF, and payments SoCalGas would have made . -
at the price escalated by the GNP Index for gas purchased while: .uc
negot;atlons were pend;ng. L L R R R 2
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C. ~ITestimony of the Parties .- :. . ...

- . SoCalGas’ witnesses claimed:that.the:Contract:was
reasonable because the project had- the potential to provide: -
renewable local supplies of increasingly. scarce-natural- gas~and\rn"
would make 4-to.6 MMcf/d of. gasrlmmedlately available: to-Southexrn:-.
California customers. - : e Tt O IO S

SoCalGas stressed that the 19% return on-equity-contract -

term provided the incentive. for GSF: Energy to invest: 1n;amrlsky“R&D,

project. According to SocalGas, it feared that escalation of a .
1979 price for gas at the GNP Index created the potential:of : .
uncontrollably high gas prices; it chose instead a price that would
enable GSF Energy to earn a 19% returm:on rate base beginning in.. -

the sixth year of the Contract; it believed the 19% rate of return::
was reasonable because that was the rate being: earned by comparable:

firms during: the 1978-1980 period. : - =~ - T
SoCalGas interprets its “best efforts”. obllgatzon.under

the Contract to. require it to take landfill gas, even though its

heat content fell below the contract minimum 17% of the time - .

between January 1982 and May 1986, because the gas.did‘notydisruptt?

SoCalGas’ operations. =~ ' v e e e
. Accoxding to SoCalGas, the termlnatlon agreemen: was

reasonable because the supply of natural'gas: wnexpectedly:. .. . .. ..
increased, leading to lower gas prices, while low. production by the.

landfill resulted in a unit cost of. 512.76/MCF for:landfill gas..
Early termination of the Contract resulted' in a- saving of -

$18 million that would octherwise have been paid under the.gas.:
purchase contract from 1985 through 1990.7 - e

2. DRA’s Testimony . A S A S o Bt

According to DRA, the landfill gas did not meet the
quality standards of the contract; the gas exposed customers and
facilities to environmentally hazardous substances, such as vinyl
chloride and nitrogen, which made the gas “unmarketable”; since the
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gas was, unmarketable, SoCalGas was relleved of lts obllgatlon to .
take the gas. DRA argueb that SoCalGas owed GSF Energy no '
conglderatxon when it declded to termlnate the Contract.ﬂh

DRA.also believes that by lmprudently purchas;ng the "
landrlll gas, SoCalGas dlsplaced purcha ses of less-expenszve ga,._

DRA claims that the Contract prov;ded ratepayers almost
no benefits while exposing them to the rlsk oL great economlc cost._
According to DRA, the Contract was unreasonable because it |
contained the following features: (1) a guaranteed 19% after-tax
return on investment using full cost-of-service treatment, (2) no
limit on the costs that could be allocated to the seller s rate
base, and (3) a minimum production level so low that there was no
ratepayer protectlon against an exhorbitant price per MCF of gas.

Thus, DRA recommends the dlsallowance ot $7 396 514 wh;ch
SoCalGas paad the producer to terminate the Contract ‘and $358 169 :\,
which SoCalGas paid under the Contract in excess of the cost of
alternative gas.

e Al

IXI. Terms of Settlement N

The ”Settlement and Agreement” (Settlemcnt) executed by
the parties is intended to constltute a complete and flnal .. \
resolution of the matters 1n d;spute in this proceedlng related to ;
the purchases of gas from the Monterey Park landflll and tne . '
termlnatmon of SoCalGas’ Contract w;th GSF Energy _ )

Under the Settlement, within 30 days of a :’.:Lnal ‘
Commission order approving the Settlement, SocCalGas is to credlt to
its Core Implementatlon Balancing Account and its Noncore
Implementation Account amounts to be calculated as follows: the
sum of $4,070,000, plus interest from April 1986 to the date the
creditse are made to those accounts, allocated to the two accounts . .
in the same proportion as the CAM balancing account as of April 30,

L e,
e Ca
A S
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1988 ‘was allocated by the Comm;ssmon between ‘core’ and noncore
customer classes.‘ k

ST R

The Settlement proposes that with the" exceptlon of*tHe -
above credlt to ratepayers, SoCalGas will be allowed *o recover in

rates all amounts ‘already booked ‘to the CAM account Ln the
1985/1986 reasonableness revzew period and in prevxous revxew
periods wzth respect to the Contract. ¥” :

A. gStandard of Review forx Settlements

‘ “The Commission will not approve stlpulatlons or
settlements, ‘whether contested or uncontested unless ‘the”
stlpulatlon or settlement is rtasonable in llght of the’ whole
record cons;stent with law, and ln the publlc 1nteres ;
(Rule 51.1(e).)

The Commission has also reviewed settlements on the same

grounds as those employed by federal courts in their review of
class action settlements. The COmmisSLon will balance various
factors which may include the followlng. the strength of the
appl;cant's case: the risk, expense, complexlty, and 11kely ‘
duration of further lltlgatlon, the amount offered ln settlement"
the extent to which discovery has been completed so that the
opposing parxties can gauge the strength and weakness of all N
parties:; the stage of the proceedings; the experlence and vzews of
counsel; the presence of a governmental partxczpant and’ the
reaction of the class members to the proposed settlement.2 ”Inl |

. o
R

ST ~ oy

2 See,-e. q., D 88-12 083, re: Appllcatlon of Paclflc Gas and .

Electric Company to include costs of Diablo Canyon Nuclear Power
Plant in rate base (30 CPUC 2d 189, 222), citing 9fficers for

(Footnote continues on next page)
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summary, -the Commission has. stated, 7"The most. important element An .
determining the fairness of a settlement is the relationship of theu
amount..agreed upon to the risk of obtaining the desired result. ”
(36 CPUC -2d, 189, 267.). e e : .
B. Reasonnblenes: .of SoCalcas,- ,
DBA_ﬁexxlemrn

L The appllcant has legal and equxtable arguments znmljfu'u
support of its claim. . SeoCalGas . dld obl;gate 1t5el£ to GSE. Energy?_
under the Contract. It may be true that the .energy market .in the .
late 1970’s required a novel shift of investment xisk from seller
to buyer. Like other investors in exper;mental enexgy. . e
technologies, GSF Energy was encouraged to undertake a r;sky -
venture by the promise of a relatively high rate of return. These
factors must be weighed against the possibility that. SoCalGas may
have been imprudent for failing to recognize the potential for .
exhorbitant gas prices that could result. from the ;nterplay of low_
production. levels and the COntract’s.guaranteed”l9%\return on.

equity.

0vershadow1ng these extremely rlsky contract terms ms
DRA’s argument that SoCalGas had no. obl;gatlon to. purchase the gas
because ;ts vinyl chloride content .may have rendered the gas.
otherwise ~unmarketable.” The determination of whether SoCalGas
was prudent in signing such a novel contract and whether SoCalGas
had any obligation to continue its purchases would have entalled
complex and protracted litigation. The resolution of the questlon
of marketability could have spelled a complete victory for one

oMy RN
Sente

(Footnote continued from previous-page):-

Justice v. Civil Sexvige cCom’n, ef¢. (9th Cir. 1982) 688 F.2d 615,
625.
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party or the other, thus, the rlsk to each party of 11t1gatxon ‘was’”
h:.gh. ». S L . LT, R T L
o Approxxmately four years have passed ‘since-the’ executlon‘
of the termination agreement and the filing of ‘the appllcatmon. :
During this time, the parties have conducted” dxscovery‘~served
their prepared testimony on each other, and reviewed the rebuttal
test;mony of SoCalGas. The Settlement was filed after the parties
had more than ‘adequate opportunity to ‘discover tne—facts and ‘assess
the strengths and weaknesses of each other’s positions. - 3 ‘
The amount that the parties have agreed should-be
recovered from ratepayers is roughly 45% of the amount -sought by
SoCalGas, or $3.33 million instead of $7.40 milliom. This appears:
to be a‘ fair result; it signifies that the parties are in‘accord
that the outcome of litigation is almost as risky for one party as
for the other. No parties other than SoCalGas and DRA" attended the
settlement conference. Given all of these considerations, we =~
conclude that the parties reached their agreement uander cond;t;ons‘

that are llkely to lead to a fa;r settlement of the case.

RS

Sonclusion
‘" The rccovery by SoCalGas of approximately 45% of the cost
of SoCalGas’ purchases pursuant to its ‘contract with Getty is '
reasonable in licht of the risk to either party of: prevazl;ng on-
their respective claims. On this basis, we find that the’ ' o
settlement 15 ir the publxc 1ntereat and should be approved.-

1. On July 14, 1978, the predecessors in interest’of > .-
SecalGas and GSF Energy executed a contract whereby SoCalGas would
purchase natural gas produced by GSF Energy at its Monterey Park
landfill.

2. In April of 1986, SoCalGas paid $7.4 million to GSF ~ 7
Energy to terminate the Monterey Park landfill contract.: -:
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3. SoCalGas sought a. flndlng that its. §7.4. mllllon payment
to GSF Enexgy is reasonable and should be recovered from. S e o
ratepayers. ‘ o S

4. .The. Comm;sslon s.DLVleon or Ratepayer Advocatef (DRA)
recommended that the Commmssmon deny recovery. of the $7 4 mllllon
termination payment and d;sallow $358,1469 that SoCalGas pazd under .
the contract.in excess of the cost of alternate supplles of gas.

5. On October 26, 1990 SoCalGas and DRA cmrculatcd a_notice
of public settlement conference pursuant to Rule 51 of. the
Commission’s Rules of Practice and Procedure. . ‘

. 6.. A copy.of the proposed. SoCalGas-DRA settlement was servedA
on parties to the service list on November. 6,. 21.990._T The draft was
identical ¢on all substantive polnts with the executed settlement
agreement. o .

7. The settlement conference was held on November 8,-1990 as. -
noticed. No partles other than SoCalGas and DRA attended the o J;
formal settlement conference. .

8.. On December 5, 1990, the partles flled the, ”Jolnt Motlon'
of Southern Callrornla Gas Company and D1v1510n or Ratepayer
Adveocates for Approval of Settlement” (Jolnt Motlon) P -

9. The Commission should recelve in the record the wrltten
prepared testimony that each party has distributed to date in thls
proceeding for the purpose of considering the settlement.

10. No objections or other responses to the Joint Motion have
been received. -

1l. The “Settlement and Agreement”. executed.by the partles
constitutes a complete and flnal resolutlon of the. matters ln
dispute in. thls proceedlng related to, the purchases of.gas, from ‘the.
Monterey park landfill and the termlnat;on of SoCalGas' contract
with GSF Energy for gas from the landflll. [ -

12. The Settlement and Agreement requlres that w1th1n 30 .days
of a final Commission order approving the settlement, SoCalGas
shall credlt to its Core Implementatlon Balanclng Account, and Ats

- 11 -
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Noncore - Implementatlon ‘Account’ amounts to be calculated*as rollows-

the sum of $4,070,000, plus’ interest from April ‘1986 to'the' date -

the credn.te are made to those accounts, allecated to the two'
accounts in the same proportlon as the CKM‘balanCLng account as or
April 30, 1988 was allocated by the CommLSSLon between core and
noncore customer classes. R o '
“13. The Settlement and Agreement provides that with the’
exception of the above credit to ratepayers, SoCalGas will be
allowed to recover in rates all amounts already booked to the CAM
account in the 1985/1986 reasonableness review period and in
previous review periods with respect to the GSF Energy Contract.
14. The parties reached their agreement undex condatlons that

are likely to lead to a fair settlement of the case.

15. The recovery by SoCalGas of approxlmately 45% of- the cost

of SoCalGas’ purchases’ pursuant to its contract with Getty is
reasonable in 1light of the risk to each party of not prevalllng on
its claxms. e '
16. This order should be effective today, as ‘theére were no
responses to the Joint Motion for approval of the Settlement and
the amounts in controversy contlnue to-accrue lnterest. , '

cpmlum&n_e:.m
The Settlement 1s 1n the publlc 1nterest. )

R

IT IS ORDERED that:
1. The “Joint Motion of Southern California Gas Company and

Division of Ratepayer Advocates for Approval of Settlement” flled

Ty

on December 5, 1990 is granted.
2. The ”Settlement and Agreement”‘appended to the Jolnt
Motion ls approved- T
3. Within 30 days of the effective date of this’ declszon,‘
SoCalGas shall credit to its Core Implementat;on Balancang ‘Account’

- 12 -

(A
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and its Noncore Implementation Account amounts to be calculated as
follows: the sum of $4,070,000, plus interest from April 1986 to
the date the credits are made to those accounts, allocated to the
two accounts in the same proportion as the CAM balancing account as
of 2pril 30, 1988 was allocated by the Commission between core and
nonceore customer classes.
4. This proceeding is closed.
This oxder is effective today.
Dated September 25, 1991, at San Francisco, California.

PATRICIA M. ECKERT
President
JOHN B. OHANIAN
DANIEL Wm. FESSLER
NORMAN D. SHUMWAY
commissioners

I abstain.

/s/ G. MITCHELL WILK
Commissioner

! CER’ﬂFY*THAI ‘THI& DECISION
WAS . APPROVED SY. THE ABOVE
(:C”WAA&EHC”WERSIRDDMO(




