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BEFORE  THE-PUBLIC .UTILITIES COMMISSION. OF THE STATE- OF CA

U. S. Transport Services, to act as {iyﬂ(gi

a Contract Rate Sechedule Publishing . App zcatlon 90~- 04-012

In the Matter ‘of the Application-of -
D
. : )
Agent, as defined in G. 0. 80~C, and ) (Flled Aprll 9, 1990)
) ' . FRIRI
)

allow carrier participation therein.

| o ,‘“_fH ’

on Aprll 9, l990 U. S Transport Servxceo) 2805 N.ﬂ |
Blackstone Avenue, Fresno, Callfornma (appllcant), f;led an e
appl;catlon xequesting that mt be allowed to act au a ”CQntract -

Rate 3chedule Publishing Agent” as dcrxned ln Rulw 1 or Comml smon“m

General order 80-C (GO 80-C),_and allow carrler partxc;pat;on E_,_;;
therein. . .
o Notlce of the flllng of the appl;cat;on was publ;shed znwj
the Commission’s Dzily Calendar of Aprll 13, 1990.“ } o
An »advice of Partlcxpatxon” memorandum was submltted by 1

the CQmm1551on s Transportatlon DlVlSlon on May 3, 1990 urglng -
denial of the appllcatlon on the ground that the H;ghway Carr;ers  ‘
Act (Public vtilities Codc Section 3501 et seq. ) doc° not afford
immunity from anti-trust laws to. nghway COntract Perm;t carrlers. .

on May 8, 1990, applicant subm;tted a letter respondmng '
to the Advice of Partlczpatlﬁn rmled by the Transportatxon
Division. - L

Under date of May 24} 1990 'théwrranspoﬁtAtioﬁrDivision
submitted a Supplemental Advxce of Part;czpatmon rexteratlng and
expanding upon its anti-trust concerns and request;ng that a -
prehearing conference be held.

On May 29, 1990, applicant responded to the
Transportation Division’s Supplemental Advice of Participation and
challenged its anti-trust concerns.
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' -On February 7, 1991, a‘Notice of Preheaxring. Conference . ..
was sexved on all partles advising.that a. prehearmng .conference was-
scheduled for: February 27, 1991. S :ﬂmcum:ﬂf .

N ‘on February 27, 1991 a prehearxng conrerence waf held
before administrative Law Judge (ALJY) Anand V. Garde. at‘whzch
conference both applicant and the Transportation Division-appeared--
by counsel. In addition, representatlves of several tariff
publishers entered appearances as interested parties. At the
conference, it was ‘agreed that no formal hearlng on the applzcatlon
would be required as there were no factual dlsputes and the sole
issue to be declded was strictly a questlon of law. At the |
conclu ion of the conference ALJ Garde stated the questlon of law |
that was to be dec;ded and dlrected the partles to flle and serve o
concurrent opening briefs on the des;gnated issue by Apr;l 19 1991
and concurrent reply briefs by May 17, 1991 Openxng and reply '
briefs have beon filed and served by the applmcant, tne f“
Transportat;on Dlv;51on and by West Coast Frezght Tarmff Bureau,
Inc., an Lnterested party. All brmefs havmng been fmled and
served, and’ no other pre—dec;sxon matters remalnzng unresolved
the record is closed; the controversy is’ aubmltted for decms;on.

The issue designated by ALJ Garde, br;efed by the o
partles, and to be decided by this Comm1551on is: ‘

Whether highway contract perm;t carriers can

participate in [an]-agency contract. -schedule

under tnelprovmslons of General Oxders 80-C
and 147-B" and Publlc Utllltles Code
Section 496.

We answer chuc'question in the negative,

v - CA

Y e

1 Since this application was filed, GO 147-B has been ouperoeded
by GO 147-C (D.91-05-027). However, thls change had no impact on
the provisions of the GO at issue in this proceeding.
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' By this’ appl;catlon, appl;cant a tarlrr “and rate

schedule publ;sher, seeks £o obtain’ permrssxon to" publmsh and*file‘
- s;ngle contruct carr;er rate schedule which multlple contract
carriers could adopt as their own and reter to in rndmvidual
contracts with- shippers and rile with the Commxssion._ In this way,
any contract carrier could s;mply-make reference to ‘the rate ’
schedule and incorporate its terms and conditions by reterence in’
its individual contracts, rather than’ hav;ng to include the rate
schedule in each xnd;v;dual contract inte which it enters. -

H;ghway carrlers operatlng ‘within this State are governed
by the H;ghway Carrlers' Act (Stats. 1951 Ch. 764), now codlfled
as California Public Utilities (PU) Code § 3501 g;_segL Pursuant
to PU Code § 3562, the use of the public hlghways ‘for the” .
transportatlon of property for compensatlon is ‘a business affected
with a publlc interest. Further, that section of the Code ‘makes it
clear that one of the purposes of the Act is to secure to the
pcople just and reasonable rates f£or tranoportatxon by carriers
operat;ng upon such nighways. That task falls to this Commission
in the exercise of its constxtutlonally ‘mandated jurlsdlctlon.

In 1988, a generic lnvestlgation (I. 88~ oa-ors) 1nto o
regulat;on of general freight transportation by truck was
undertaken. That 1nvest1gatron comprehensively reexamined the"
truck;ng 1ndustry, its practlces and its problems, partlcularly as
they relate to ratemaklng. 'In its dec;s;on concludlng the
lnvestlgatlon, Decision (D ) 89 08-046 (0ctober 12 1989),
subsequentlv modified and re-released as D.90-02-021' (February 7
1990), the’ commission clearly dlfferentlated ‘between common ‘
carriers and contract carriers and adopted GO 80-C and GO 147-3,
which contain the rules by which these segments ‘ot the 7
transportatlon Lndustry are to be governed and operated.

~ One of the basic premlses underlying regulatzon in the
transportatlon £ield is the preservation’ of competltron and-the’




A.90-04-012 ALJ/RLR/f.s

prevention of nonopelies which would run afoul of antitrust .
statutes.  Agreements between carrlers, whethexr common or. contractf
to utlllzé the same rates for the same commodzt;es.under the same
'condxtlons .are,. by thelr nature,‘antl-competxtrve., As such those
agreements are, in the absence of an approprlate exemptlon, o
unlavful. Noxrthern Pacific Railroad Company v. United States, . _
356 U.S. 1 (1958); Mailand et al. v. Burckle, 20 Cal. 3d 367; 143
cal. Rptr. 1, 572 P.2d 1142 (:.973)
In the case of common carrlers, PU Code § 496 prov;desI:'
such an exemption upon such terms and condltlonf a* the COmmxsoaon_
finds will safeguard the publmc lnterest. ~There 15, however, ne
counterpart of § 496 appllcable to contract carrlers. Theretore,
if any exemption in favor of contract ‘carxiers is to be found, it
will be found in the Commass;on’s General ‘Orders whlch govern thej:
filing of schedules by contract ‘carriers, namely, Go 80-c and/or ..
GO 147-B. . L
 The provxsrons ot Go 80-C control flllng of schedules by‘
contract carriers. Rule A. l(b) provxdes that thls GO governs thekg
constructxon and f;llng of schedules by hlghway contract carraers ;
for transportataon subject to GO, 147 serles. Thc term ”nghway
Contract Carrler” is not deflned in GO 80-C, thus we must look to
GO 147-B to supply the des;red deflnltlon. GO 147-3, Rule 3. (b)
provides that those carriers subject %o GO 147-B 1nclude ”nghway '
Contract Carr;er as de!;ned 1n Code [PU] § 3517.V Our search for
a deflnltlon to th;s eluszve term does not, however, end Wlth PU .
Code § 3517. That section states: "'nghway contract carrler' )
means every. haghway permzt carxier other than (a) A tank truck ;; _
carrier, (b) a vacuum truck carrler, (c) a cement contract carr;er,
(d) a dunp truck carrler, (e) a l;vestock carr;er, (f) an. .
agr;cultural carriex, .or (g9) a heavy-spec;allzed carrzer.ﬂ anally;
our search leadsrto PU Code § 3515, wh;ch provmdes the deslred
defxnxtlon., That sectlcn reads- ”’H;ghway permlt carrler' means
every. h;ghway carrler other than a cormon carr;er.”; Thus,‘forwﬁuwi
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purposes . of GO 80-C, -“Highway-contract: carriers” mean-any. carrier..:
other than‘a: common Carrier: except those ‘carriers: specmf;ed in.PUnco
code §-3517.. . S T PR TN s S hepnn e n

Rule 5 of GO I47-B is concerned with- taxlrf rllxngs by
common carriers. Rule 5.2 deals directly with-the.matter o£u301nt””
filings by common.carriers. Pursuant to the specific. terms of
Rule 5.2, “nothing in this rule.shall prohibit carriers from::: . ..
publishing their own tariffs, or: from joining in-tariffs-issued by -
rate bureaus or tariff publishing agents.” Thus, common-carriers~--
are specifically authorized to engage in conduct (participate:rin-..
joint tariffs) that would, but for the’ prov;s;ons -of PU Code § 496,
be illegal under anti-trust laws. - ! N S S LR

7. Rule 6 of GO 147-B-deals: with'contract: fxllngs\by

contract carriers. Rule 6 conta;nswno~author;zatzonUthpartlczpateﬂ
in a joint:filing analogous to. that.contained in.Rule 5:2.::Given .~
the fact that otherwise anti-competitive. behavior can.be.made:. . . -
legally acceptable only by a specific grant of anti-trust immunity.:-.

(such as PU Code § 496 or Rule 5.2), the lack of similar exemption .
or authority with respect to contract carriers:is.significant, if
not fatal-to the present application. . oudis elumonns e

Further support. for the proposition that contract: -
carriers may not jointly partlclpate 'in a“contract-rate- schedule is
to be found by returning o GO 30=C. = .ovv U Lel UL n ST =

Rule 6.of GO 80-C.governs. the form and content of tariffs
and schedules filed with the Commission. In particular; Rule 6.7:-.
of GO 80-C specifies eight items, designated (a) through (h) - ‘ren
inclusive, which are to be contained: in-any tariff filed.’ Of.
significance is the fact that of these eight items: designatedito be
included in the case of tariffs, only. four,. (a),:(c), (d)cand (g);. -
are required to be included in a contract rate schedule. “0f..
particular interest to ocur. discussion is the elimination:of itemm~.
(b) which reads as follows: “The name of each participating
carrier when a burcau or agency tariff is involved.” Had it been
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intended that contract-carriers-could:participate in acjointo. oo
contract rate .schedule, -this .itom, 'with the substitution-of the- .:l.¢
term “schedule” for ”tariff” would be appropriate to include in any~
such schedule. Its intentional  omission. is .consistent with an
anti-trust prohibition.: =~ Tuvou T S TG LT
Though :applicant-asserts. that fllings such a8 lt proposes'
are proper, it provides this-Commission with no:legal.authority -
that an exemption from the anti-trust-laws. exists in-the-case of .. :
contract carriers. As indicated; this Commission-could find-no
such exemption. . R , . T,
In view-of the. foregozng, weare of. the ‘opinion: that
since the applicable law and GOs of.this Commission do: not provide :
for an exemption from the anti-trust laws-so. as’ to-allow-multiple
contract carriers:to file joint contract.rate schedules:oxr:to.. - .c:
_participate therein, to.allow: such.would be.to.encourage collective.
ratemaking: in-violation of law. :The-application.must, therefore,
be denied. .~ -~ . . oo ORI Lot I e T
1. Applicant has- applled formpermlsSLOn to-act asva. contractf
rate schedule publishing agent,.as defined in-General Ordexr. . -:" :
(GC) 80-C, and to allow carrier participation therein.:
2. The Transportation Division -of-the Commission opposes the:.
application on anti-trust grounds. - 0 o oo gl e .
3. .The Commission finds no exemption which would allow the
appl;catlon to be- granted. TS SR D SIS L
- The- appllcatlon ‘proposes-a. form of collect;veﬂratemak;ng-
- .In-the:absence of an exemption, collective ratemaking'is.:
v:olat;ve of . the anti-trust.laws.. . . .1 o oo hl
3. Public.Utilities (PU)-Code §. 496 provides. an-exemption =
from the anti-trust laws: in the-case: of common: CAXTIEXS=. = .o =

i, capfte

e v
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4. The PU.Code contains no provision analogous to § 496
which would provide an exemption from the anti-trust laws in the
case of contract carriers.

5. Neither GO 80-C nor GO 147-B allow filing of contract
rate schedules for more than a single contract carrier.

6. The application, if granted, would violate anti-trust
laws.

7. The application must be denied.

QRDER

IT IS ORDERED that the application of U. S. Transport
Services to act as a contract Rate Schedule Publishing Agent, as
defined in GO 80-C, and to alleow carrier participation therein by
more than one contract carrier, is denied.

This order is effective today.

Lated September 25, 1991, at San Francisco, California.

PATRICIA M. ECKERT
President
JOHN B. OHANIAN
DANIEL Wm. FESSLER
NORMAN D. SHUMWAY
Commissioners

I abstain.

/s/ G. MITCHELL WILX
Commissioner

| CERTIFY.THAT, TS’ DECISION
WAS APPROVED BY.THE  ABOVE
COMMISSIONERS TODAY




