
Mailod 

Decision 9l-09-070 September 25, 1991 

BEFORE' ,THE:'PO'BLIC;iJTILI'rIES COMMISSION. OF" THE STATE:"OF C~FORNIA 

In the' Matter 'of the ,Application-Of' ), ."'" ,~roJn~Hrn1Al\h ,..,' 
u. s. Transport Serv:l.ces, to act as ,) ullUl£] _ ~"" "" ' , 
a Contract Rate SChedule Publishinq ) ,App ication 90-04-0l2 
Agent, as 'defined in G. o. SO~c, and: )' " (Filed 'Al?r±l' 9', 'J:990) 
allow carrier 'participation ,therein. ),' , ",',',," ",' '" ,,., , , ,I._ 

------------------------------) "'. ~ .... ' 

" ,.~; ','.' , .' .. ' .- ... 

,Q e :r N T Q l!, .. , .. - ... ,: "'.:' .... ,., 

_ >.' ,- \ to" '. "j ."\ 

On April 9, 1990, U~S. 'I'ransport"Servi,ces, ,2S05~N.-. 
, , " •• , • ;,",.'1,',' 

Blackstone Avenue, Fresno,' California (applicant)', filed'an ,_, 
, • • .f ' '. ,.' 1. .. ',' '. . • .i',;.' '''~ I...... , .~ 

application requesting that it, be, allowed to act ,lS a.,"Contract, 
',' ,: " '" .!, ' \, ,I,." .. ' ':1,,\:, '.,:' ",", 

Rate .SChedule, Publishing, Agent~as defined, ~n Rul.!!, 1,of"Co,mmiss,ion,,, 
General Order'SO-C (GO So-c~, 'and allow"carrier,'part'iciP'at~~n, :"'~~:,':, 
therein. 

Notice of the filing of ~~."appli,~a~ion ,w~~~,~'~~,~,h~~'\~,-,..: 
the Commission's Daily Calendar of April 13, 1990. , 

An "Advice of parti~ipationH memorandum~a~ ~'~~;i.'ft~d 'bY' 
the commission',s Transportation,Division on ,MaY, 3; ,,1990 ,'U~,9i~g , 
denial of the application on the ground that the Highway,carriers 

, "". ',' \! 

Act (Public Utilities Code section 3,501, ,et seq~) does not,' attord ,. 
. " " 

immunity from anti-trust laws to Highway contract Permit"carriers. 
". I ,,~');:..'. 

On May 8"1990,,, applicant submittedalet1:erresponding 
, c , "'''.. ! '; ,.' '." r· 

to the Advice of Participationfilec1k>y the 'l'ransportation 
Division. 

Under d.ate of May 24, 1990, the'Transportatiod.Division 

submitted a Supplemental Advice o~,:~~rt.ifipati~~:r~~;te:,~~~n~,)~~~;".'::, 
eXpanding upon its anti-trust concerns and requesting that a 
prehearing conference be held. 

On May 29, 1990, applicant respond.ed to the 
'I'ransportation Division's Supplemental Advice of Participation and 
challenged its anti-trust concerns • 

',' ,,\,.- • 1 ... ·' • T " , ',~ , 

" ':, .' . ~,: ';' "", ': ' " . ' - ~j • : f I .. (,::. ~: ~- '( '~" '~-~< .. I l. '". 

..,1 ~ ,,' ': , . " ", ':.~:' .,':';:';' ; .. ,"~::, ... ~ .. :,'~,~:~'.,:,"':: ')r':..,' 



' ... ,' ..... ' ,-)/,;1, 

A~90-04-012. :.~/;PJ.:R/f.s 
~ \. ~, ... .-..... ", .. :;J 

, ' ' ·On. Feb%'Uary 7 ',: :1991 ~ a : Not£cQ o!prehearing:. Con:ference''-, ::,-
was served on all parties advising",that a.prehearing.conference ,was-

, , '< ,.. ..', ,I ,'. )" , .. - ... -.",' " , '" ). 

scheduled for'February 27, 1991."" ,.,;', '.""'" ".;',r,":.:' . , 

on-F~rUary27, 1991, a"pr~heari~g 'conference \ias~~heid::" 
, ' ,..... "'.' " ' ,. ' . " . ~ 

before Adxuinistrative Law Judge (AIJ)Anand V_ 'Ga:rde, at "':whicl:r 
conference both applicant and the- Transportation DiviSion-appeared'" 
by counsel. In addition, representatiyes of several tariff 
publishers entered appearances' as interested parties. At the 
conference, it was agreed that nofonual hearing on the a~plication 
would be required as there were no factual'disputes and the sole 
issue to be decided was strictly a question' of law ~ 'At 'the' ,., 

". T', ' , , 

conclusion of the conforence, AlJ Garde stated the question of law 
that was to ]:)e decideo. ~nd directed' the ' parties: to file' 'and' '~erve ' 
concurrent opening briefs on the designated is~~e bYApr:tl'~i9, 199{ 
and concurrent reply briefs by May 17, 1991. opening ano. reply 
1:>riofs have' bel on tiled and lS:C!rvod. 1:>" thtl applicant, t~c ,,':'. 

Transportation Division and by West Coast Freight Tariff Bureau'~ 
Ine~, ' an~· interested. party.' All 'briefs h~~:tnq been fil~d.'~~nd 
served, and'n~ other pre-decision matters remaining unresolved, 
the reccrd is closed.; the controversy is' submitted for. d.ecision'~ 

The issue o.esiqnated by ALJ Garde, . briefed by the'" 
c , ' ~, " ", ' 

parties, and to be decided by this Commission is: 
Whether highway contractpermit'carriers can 
participate in [an) ,aqencycontract"schedule ." 
under the1provisions of General Orders 80-C 
and 147-B and Public Utilities Code 
Section' 49'6. 

We answer that question in the negative • 
.. i ' I~ 

" "~' - , .. ),'. ,,' .,: ',' ',,' 

"':1' ,) '.,. _ \. ,1,"/ ", 

',' " 

. ,'. ,."" .. ' ,,,' "', ,- . ~ ~ ,-- .... ' (' 
, ,'... " I .,' \~, ....... ,,,,' , 

, ~ , ..... ) 

1 Since this application was tiled., GO 147-B has been superseded 
by GO 147-C (D.9l-05-027). However, this change had no impact on 
the provisions of the GO at issue in this proceeding. 
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, •• e ... 

D~' ., .,.,'.' 
.... -, .' ,:. By this' app:licat:L'on;app'iicant''';{ tariif";ancf'rate .... : ... !::;:':.' 

schedule "pUblisher, . ~eekS tc,: obtain::permlss'ion::'to'pUbl'fS'h "a:nd-iile-;: . 
. a single 'contract Carrier rate'schedule which n\ult':i:pJ:e'::contr~et ::'-~'.~' 
carriers 'could ~ ad.opt as "the'ir' own and refer to' inindividuil" ': ,.; •..... 

contracts with shippers and' tile with the commi·ssioii.. :In this way ; 
any contract carrier could simply 1!\ake reference to ··the 'rate" 

. ' . ~ 

schedule and incorporate its terms and conditions by-reference in 
its individual contracts, rather than'having to inclUd.e the rate 
schedule in each individ.ual contract into which itente:rs'~-: . 

Highway carriersoperating'within this'state'are governed 
by the Highway carriers' Act -(stat~. 1951; Ch. 764), now';codifi-e'd' 
as California Public Utilities (PTJJ' code' § 3501, et seq~::pursuant 
to PO Code § 3SC2, the use of th~ pUblic highWays 'for the:' : 
transportation of' property tor; comperisat·io·n. -isa bus:ine.ss affected 

,. c.!'"," 

with a public interest. FUrther, that section of the Code "makes it 
clear that one of the p~oses'" of-the Act is' to secure': to the 
people j'ust and reasonable rates tor transport'ation:~y -'carriere •. 
operating upon suCh highways~ 'rhatt~:sk falls to thi's C6mxni:'ssion' 
in the exercise of its constitutionally'mandat'ed' jurisdiction. ' 

In 1933, a generic illve'stigation (I.33-08':;'04'6) "into, .:' 
regulation of g'onoral froiqht transport'ation l:>y truekwac: 
undertaken. That investigation comprehensively reexamined. the 
trucking-industry, its praeticesand:' its' 'problems,.' particularly as' 
they relate to ratemaking. 'In its Ctecision concludin:g the ': . ,­
investigatioll, Decision (D.) '39-08-046·(Oct'~l:>erl2, 1939);> 
subsequently modified and're-released 'as 0.90-02';'-02'1: (FebrUary 1 ~ 
1990), the'commission clearlydif:ferentiated'l:>etween common 
carriers and contract carriers and: aclopteclGO 80~C anel:GO '-:i47-:s., . 

which 'contain the rules by which these secrments'of":the 
transportati'onindustry are to be governed . and oporatc'ci. 

One'ofthe l:>asic premisesundcrlyinq regUlation"in the 
transportation field is the preservat'ion :b'f ,'competition 'and"the' 
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prevention of monopolies which woulQ run afoul of antitrus,t"" , .', :~, 
, c \. ~ : • ..',,"", 

statutes. " Aqreements between carr'iers"whether "common or,contract', 
. ~ - '" , . . " ...: .. , '. - ~ ,. .. 

to utilize.the same rates for, the ,same commoQities under, the same 
T. .,"' • ,. '. " • '" ' •• , ,,' ' ••• ,~;\ ' •• :, '"," 

conditions ,are,. by their nature,. anti-competitive •. ,As ,such, those 
-,' '. "' ,!' • -.,' . '. .' .,", ,", ..• :.n -"_'m' ', •. ' I' 

aqreement~ are, in ~eabsence of an. appropriate, .e.x~m~t1.~~/ .,' "~ 
unlawful. Northern pacific Railroad Company v, United States, 
356 U.S. 1 (1958); H:"iland et al. v. 'BurCkle, ,26 Cai.3d367 ~ . 143 " 
cal. Rptr. 1, 572, P.2d 1142, (1978). 

, • I." 

In the case of common carriers, PU Code ,§ ,496 proyides " 
'. ,.'.. '. ".. ' 

such an exemption upon such terms and conditions as tho Commission 
. ' ' .. ' .,'" '., 

finds willsafequard the public interest . There is" ,however, no 
counterpart of § 496 applicaDle to contract carriers •. Therefore, 
if any exemption in favor 'otcontraet'carriers is to be f~~nd,. it' 
will be found in the Commission's GeneraiorQers whiCh g~v~rn the 

" ... 'p, . '.,~ •• ' .. 

filing of schedules by contract ca~iers, namely, GO S.9,~C. andlor "': 
GO 147-B.· . ,.""., ,.', " '''., ' ,-

.. . . . :c· : .. : C' .. ~. (:-; . :.~ 

The provisions o:f GO 80-C,control filing of schedules by, 
• ... __ • ~ _ \. " 4' J' , ,,' • ' , , -... :., "_ . • • • 

contract. carriers. Rule A.leb) ,provides thatthis,.GO,gov:e,rns .the . " 
.. • _" .I··r • _ ,... '.1 ,'¥ .' •.• ',' .... .i ", ~ •. 

construction and ,filing o'! sch.edules by. highway contract. ,ca~riers 
• , " , .." •. ~ ; r " ~,'.. '.'. 

for transportation subj eet to GO. 1,47, . series. The term. ~Hi9'hway 
~ .. . "'.. -' . ,,' ." .. ~ . : ' 

Contract carrier'" is not defined_in GO 80-C, thus we must look to 
· ~ , - ,'. '". ", .' . ' 

GO 147-S to supply the d.~siredd.efinition. ,GO 147-B;r R~,le,:l.,3 : (b),: 

provides that those carriers subject ,.to ,GO. 1477B include ",Highway". 
. I'. . , , -.. ' .."' . ~ .. '.. ',' ,. i , •• 

Contraet CarrierzN as defined in, Code ~ (PU) § 3517." o.ur. search :for 
• • ,. ,t , • .' • . ' '\', 0,,'" .\ I ~ " '. 

a definition to this elusive term does, not, however, end. with,PU 
, . . ,. , .' ) ,. , ..... ',. 

Code § 3517.. That section states: 11'.' Hi9hway contract carrier", 
- . " ' '., . . '.. ~' 

means every highway.permit carrier ,other, than (a) .a . ,tank truck" . 
,. " " • ,I ,. _,' '" ,.".' 

carrier, , (b) a vacuUlll truck carrier, ,( c). ,a cement ,contract,... carrier ,. 
, • ••••• " ".' " • .'" '" < •• , •• j. " " ... ', .... ; • ."', to' 1 ~, • 

(d) a dump truck carrier, . (e) a li"estock carrier" .. (f). an, 
• .' .. • .. ' • ' . . \. ,I." ,.:, + • ~':; -::: '"J • .': ':' ,~. 

agricultural carrier, .or .(q) a heavy~specialized,carrier. ".Finally, 
\" • ' ••• ' .,,' > • ' '. '_' -: I, .... ) ,,,' ", • ,. 

our search leads. to PU Code ,§3S1S'"which,provid.es _the_desired, , 
• p < ". '., "" h'~' " i'M' " ...... , -.-' ., ' .• ' •• ' . 

definition. That,section reads: "'Highway per:mit.earrie~' means 
, . . . . ," I.... "_'" 

every ,highway carrier other .than a common carrier." 'rhus".for"N 
• • '.' ' I ~ '. " ,J.".... '._'~' 
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purposes :;ot:GO SO-C ,.,~"HighW'ay·;'·contrac:t:.earriers~ ~:mean:::any:~carr±e-r:: ".l 

other than c.·a "common '. carrier,:'except . thosecarriers:::specif·:i:ed in· .. "PO' :,,:;.~: 

Code §.-3517 .. ','." ", .. ' J,,:"" ':-':'.: .:. "<.,.;~~'~.(:::.'\ ,',," ': 

Rule 's. ot ,GO l:47-B;:isconcerned. withe·tari!f fi'lings'-~by ;'::.:;,. 
common carriers. Rule 5 .. 2 deals directly W'ith".tho.;.matte~ ot.:.j:oint':,., 
filings 'by common· carriers. Pursuant to .tb.especific".terms of 
Rule 5 .. 2, 'nothinq in this rule .. shalJ.;·prohibitca:r:riers' from·:·:·':·, .' 
publishinq their own 'tariffs,. 'or; ,from, joining in~tari'ffs··,i;ssued by.,;' 
rate bureaus or tariff publishing. agents:~' Thus, common -~carriers ";", 
are specifically authorized to engage in conduct (participate:.in -;:"", 
joint tariffs). ' that would, but for the provisionscof 'PU Code § 496, 

beilleqal under anti-trust laws. ' .. . ,',. . . 
Rule·6, ot ··GO· 147-B·deals: with,~ contraettilings,byx:. :":. , .. , 

contract carriers. Rule 6 contains no . authorization ,·to: partioipate·· 
in a joint: fil-inq. analoqous to· that, contained· in .. Rule"5;2.,·:"Given·: ,.' 
the tact that otherwise anti-competitive,. behaviorl can.be.made:,·;. ", ~. ,.' 
leqally acceptable only by a specific grant of anti-trust immunity", 
(such as PO' Code § 496 or Rule 5.2), the lack of simil-ar_exemption 
or authority with respect to,contraetearriers:.isOIsi9ni:eieant,: if 
not fatal:to'thepresent aPt:'lieation." ,."r:~':;::: ".:::,~",:. .• 

FUrther support -tor' the'" proposition :that contract:.: ,.: ' 
carriers may not :) ointly participate ,in a contract" rate' ,schedule is 
to :be found by returning to GO 30-C.' .. : I' ~I.··I·:.· "'.. ,(: .. -i.~.·~. :' ... 

Rule 50! GO SO-c. governs ' the', fOrln;q and,"eontent ::of tariffs 
and schedules filed with the commission. In particular; Rule & ... 7·,',':., 

of GO 80-C specifies eight items, designatecl (a) through.. (h):'.' "" ", 
inclusive, which are to be contained·.in."any:tariff.~.f±led':': Of"~ 

signifieance is the' fact that- ot.these-: eiCJh.t'items.dElsiCJna.ted~~to be 
included in the ease of tariffs, only. four.,.", (a) ,,:'.' (c) ,.-: (d):c;and:.(q.»;;,· 
are required to be includ:ed in a,:' contract rate' schedule( ... ~<Of .. ~ 
particular interest ,to, our, discussion is the elimination::o! itemr.:)C' .. 
(b) which reads as follows: "The name of each participating 
carrier When a bureau or a90ncy tariff is involved." Had it been 
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intended. thatcont.ract·· carriers~.could:.participate :;in :.acj.c.;i;;nt ;;> ':' , .. : ;.'::'::;';'::, 

eontract rate ,s.ehedule" '.this' ,item, : with· the ,.:!IuD5titution '.otthe "'<:.~.':;:' 
term "schedule" for "tariff" would. be appropriate to include .. in any':.' 
such"schedule~ .Its intentional"omission"is.consistent with an 
anti-trust prohibition~·.- .' . :: ','" ~:.' . '~ .. :: :,:~ .".<".', :,.:; 

Though. appl icant :: assert%Lthat f il lngs' sueh· .. as <,it ':propcses . I 
are proper;.: it provides ,this' Commission. with·.no;·legal:authority ' ... :;.; 
that an.exemption from theanti-trust-laws. exists ·in"'the,:case' .. of' ~ .. , .• ' 
contract . carriers;;. As indicatedf: this. 'Commission '.could find"!no 
sueh exexnption. ':., .,: ".::' <: 

In view" of the, toregoing" , we :'are , of "the ,opinion . that 
since the applicable law and GOs of .. this commission d.O:, not .'provide :: 
for an exempticn _.from the anti-trust laws-so., as:' to" allow")multiple 
contract' carriers:. to file . joint ,. contract', rate sched.ules ';or:to" ,'. ;'~C ~ 

. participate : therein, . ~o ,.allow:: sueh •. would. be ~ ,to .. encourage.: collective' ' 
ratemakinq; in':.'violation of'law.·' ''l'he'''.application·"must,;; therefore, 
beclenied.. '.' - ", ,", ' -. '::":"'~''<' .. ,': 

Findings of Fact·,' ' , ""c:~:: '," .- '. ';:: 

1... Applieanthas' applied.: 'for..: permission" to". act.: as '{a ,;. contract , 
rate schedule publishinq agent" as d.e'fined· ,in.·:General~';Order;. "": .. ~":' 
(GO) SO-C,. '.anclto allow carrier.:participation,·.therein.,~;- " 

2'.'I'he 'Transportation Division ,ot-, the Commission opposes, the~ 
application cn anti-trust grounds. :;' , ",r,; ~:::"". 

J.~ . The: Commission 'finds no exemption which would. allow the 
application tobe'granteci. t. ,I 

Conclusions ot'ltm!r- "'.. :> ',\ 
1 ~ . The' application': proposes" a·. fom o,f collective :~ratemaking"_ 

: 2.;·Inthe;:absence:of. an>exemption,,':eollectiv:e ratemakinq; is. :,' 
violative o!, .. the anti-trust:'lllaws •. ~' ,- ::, ~.\,".:'" ,_:r.: "'.: .. :"·'·.I: .. ~' ;.~:\~~.~ 

3 •. Public,. Utilities :(PO') , Code §: 496':provides ... an'"exemption·'-:J. 
from' the anti-trust laws.-, in the'; case, o,f eommon·:'earriers ~; -.~'.'., ':-:' '. ,: 

I ,(~ \ .' , 

. . 

:. , ,t ,;; , , ";1::' .', ~ ~::, . ;-.. ~.; 

(, .. 
".J 
• 



4. The PU ·Code contains no provision analo,;ous to § 496 
which ~"ould provide an exemption trom the anti-trust laws in the 
ease of contract carriers. 

5. Neither GO SO-C nor GO 147-B allow filing of contract 
rate schedules for more than a single contract carrier. 

6. The application, it granted, would violate anti-trust 
laws. 

7. The application must be denied. 

2,JLO E R 

rr XS ORDERED that the application of U. S. Transport 
Services to act as a Contract Rate schedule PUDlishing Agent, as 
defined in GO SO-C, and to allow carrier participation therein by 
more than one contract carrier, is denied. 

This order is effective today. 
Dated September 25, 1991, at San Francisco, California. 

I abstain. 

/s/ G. MITCHELL WILlC 
commissioner 
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PATRICIA M .. ECKERT 
President 

JOHN B. OHANIAN 
OANIEL Wm. FESSLER 
NORMAN D. SHOMWA'l 

Commissioners 


