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Allled Temporarles,~

_ cOmplaLnant,:; . e . . w,w;wtfffﬁ
- Case 90-04 044.~ ey
(Filed Apr;l 25, 1990;
amended July 10, 1990)

‘ru-..

vs.

GTE Sprint,

Ly
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Law Offices of Joseph O‘Sullivan, by Walter - R
Lok, Attorney at Law, and Women -and... -~ v.y; oo
Minoxity Business Enterxprise Advocates,,_

Inc., by Clarence Hunt, for Allied |
Temporaries, Inc., complainant. . . .

Chexy] Houser, Attorney at Law, for US Spr;nt
Communications Company L;mxted Partnershap,
defendant. . S

QP INIXON .

. This is a complaint .by. Allied Temporaries, Incorporxated:::
(Allied) against GTE Sprint (Sprint). .The complaint alleged. that .-
by xejecting Allled’s xequest for contracts, Sprint violated-the. .
equal protection provisions of the California .Constitution,-§ 453a
of the Public Utilities (PU) Code and General Orxdexr (GO) '156.
Sprint denies all of the allegations in the complaint. .. ... - .

. The Administrative Law Judge filed his proposed decision on
August 28, 1991. No comments to the proposed decision wexe filed.

The -Comnission makes the following findings: and
concluszons- o ' o , , L e '
indings Fact e OV
.. -Allied .is a .corxpoxation. Clarence—ﬂunt (Hunt) 18 an
Afr;can-Amerxcan who owns all of the c¢ommon stock of Alliedw..: Hunt. -
is the president and chief executive officex of Allied, which
qualified as a Women and Minority Business Enterprise, as defined
in PU Code § 8282 and GO 156.
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2. Hunt is the president of e'éofpefetienﬁnaﬁedﬂwgmeﬁhéha“VL
Minority Business Enterprise Advocates, TInc. -(Advocates) " 7 L

3. US Sprint Communications Company Limited K Partnership. is a
successor in interest of GTE Sprint. It responded to the complaint
and participated in this matter. For continuvity and clarzty, it
will also be refexrred to herein as Sprint. :

4. Sprlnt is a telephone corporation whose gross annual .
revenues exceed $25,000,000 and is within the pu:v;ew of PU Ccde
§ 8283 and § 1.1.1 of GO 156. e

5. A hearing on motions was held before Administrative Law
Judge (ALT). Donald B. Jarvis on August 29, 1990. Advocates Hunt
appeared on behalf of Allmed.' Chery;iﬂeuse:;(ﬁpueer), Esq.
appeared for Sprlnt.ﬂgv . R ‘ -

6. A duly noticed publlc hearmng on the merxts of the
complaint commenced before ALJ. Jarvzs on September 27 and 28, 1990.
In addition to Hunt, the Law Offices of Joseph Q/Sullivan by Walter
Cook, Esg. (Cook) alsc appeared on behalf of Allied. .

7. The taking of evidence was not completed by the end of
the hearing day on Septembexr 28, 1990. At that time Karl Cropsey
(Cropsey), Sprint’s manager of human resources was on the witnoss
stand under cross-examination. - Cropsey is located in Kansas' C1ty,
Missouri. At the conclusion of that day’s session ALJ Jarvis' from
the benck continued the: hcarxng to January 8, 1991, ke ‘

8. At Allied’s request, the January 8, 199% hearmng ‘was
continued by agreement of the parties to March 26, 21991, '
Thexeafter, again at Allied’s request and by agreement of the
parties, the matter was continued to June 18 and 19, 1991.' Cook’
was notified of these dates on ‘March 22, 1991 in'a letter from
Houser. Witness Cropsey was under an order to be present on
June 18 and 19, 1991. R PR

-9. On June 4, 1991, Cook's secretary wrote'to ALJ Jarvus the

R
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~Dear: Judge Jarvms.‘pj”‘“;”t'

#please be advised that Mr. Cook’ will not" appear
at the'evidentiary hearing scheduled ‘for ~
June 18, 1991. This office has been’ attemptlng
to reschedule this hear;ng for a later date in.
July, or-any other dates available to our j‘"
calendars, to accommodate Mr. Cook’s vacations
which were previously set for May 1991. .

Very truly yours;ﬁ'

8/
‘Robert-C. Chabrery
Secretary to Walter €. Qook”
ALY Jarvis responded to the lotter on June 7, 1991 with
the following:
“Dear Mr. Chabrefy: o “gwj ‘= jff”ﬁfﬁ

W

#C.90=-04-044 - ALLIED TEMPORARIES V. GTE ‘SPRINT

#This is a reply o your letter of 'June 4, 199i°

about a continuance in the above-entitled - .~
matter.ml ‘ o
71f the. partlcs agree to a- contznuance‘I an -
prepared to grant it to a date. acceptable o
the parties comsonant with' my calendar. "If
there is no agreement,  a formal motion should:
be filed and served on the oppesin party Thev
motion should be verified or contain an-
appropriate at:xdav;t or declaratzon.

#I note the followlng state of the’ record. On
September 28, 1990, after two days of public
hearing, the matter was continued for further:
hearlng on January 8, 1991, a date to which the
parties agreed. At the time of adjournment,
Karl Cropsey, defendant’s manager Of human
resources, was on the witness stand.

Mr. Cropsey iz located in Kansas city, '
Missouri. He was under cross-examination. At
that time, Mr. Cropsey was directed to return
for further examination on January &, 1991. '

7At Allied’s regquest the matter was continued by
dgreement of the parties to March 26, 2991. v
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10.

Thereafter, again at Allied’s . request.and.by, .
agreement of the parties, the matter was aqaln
continued to June 18 and 19, 199l...Attorney.,
Cook was notified of these dates on’Maxch, 22,‘W
1991 in the letter by oppos;ng counsel, a copy.
of which is appended to this letter.. . Wltness g
Cropsey is under an order to be. present on. :
June 18 and 19, 199.. L ,

7Any formal motxon for a continuance should
address the cquestion of why attorney Cook on
March 22, 1991 agreed to a trial date on
June 18 and 19, 1991, if he had a vacation
scheduled at that time, or why he agreed to
those dates. and subs equently‘scheduled a
vacation.. ... T

- Very truly yours,

/s/ Donald B. Jarvis
Donald B. Jarvis
Administrative Law Judge”. . - ... . .o.-

o 1L
A [P R PR

On.June 4, .1991, Hunt telephoned the Chief Administrative

Law Judge and requested a cont;nuance in~the matter and-the removal
of ALY Jarvis on the grounds of alleged bias. Hunt45tated that he

was unwilling to proceed to. hearlng“berore ALJ- Jarvzs. -On June 6,

1991 the Chief Admlnlstratrve Law Judge . oonfrrmed the telephone

conversation wzth the follow;ng letter to Hunt"

”Dear Mr. Hunt:

7This will confirm our telephone'dlscuSSLon“of'”
June 4 wherein you indicated that Allied “
Temporaries’ counsel. will be out of town at the
time hearings are scheduled in the above.
matter, and I advised you to file a formal .
motion requesting a continuance. In. render;ng
this advice, I assumed that you had already .
attempted to reach an agreement with US .
Sprint’s counsel as to a mutually ecceptable
alternative hearing date. .If you have not
taken that preliminary step, you should. . p
certainly do so in the interests of expedlenoy-

7You also stated that . you seek the.removal of ...
the assigned Administrative Law ‘Judge (ALJ). due
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to alleged bxas, and that you are: unw;Ilzng tc
proceed to hearing on June 18 before-the ST
currently assigned ALJ. As I indicated: duranf
our conversat;on, the Commission’s Rules of :
Practice and Procedure do not allow for N
automatic disqualification of an ALJ for bias,
and under relevant California ¢ase law, a
moving -party is required to set forth legally
sufficient facts to demonstrate bias in order.

to prevail (Andxews V. AgxzsnASanl_Lahgx
Bglg;;gnﬁ_ﬁg (1981) 28 Cal. 3d 781, 792)

"Ir you ¢hoose to, flle elther ox both of the

above motions, you must do so in accordance

with Article 2 of the Commission’s Rules. of
Practice and Procedure. Among other things, ‘
these rules require that such motlons be served' '
on all parties of record. . ‘ S

Very truly yours, =

/s/ . Lynn T. Carew @ ..o
Lynn T. Carew ;
~ Chiet’ Administrativetnaw SRR
codudger e s Gnmiin o, T
‘11. On-June 17, 1991, Allied filed a “Motion for cantinuance,
Motion to Dismiss Judge Donald Jarvis; Declaration”.” ‘The motionm "
sought a contxnuance and the removal from the proceedmng of ALY
Jarvis.. ' ‘ Sl
12. The matter came oﬁ’regﬁlérly for hearing on dﬁhé“_s;‘i9§i
before ALJ Jarvis. Counsel for Sprint, Houser, "and witness" Cropsey
were present. No one was present to represent Allied. ALY Jarvis
recessed the hearing for a permod_o:_t;mg_xn‘case qpunsel for
Allied had been delayed. After the recess there .was still no one
present to represent Allied. ALY Jarvis noted the state of the
record and the motion for contlnuance and. rccusal.~ Sprlnt moved
for dismissal of the complalnt with p:ejudlce,lmALqHJarvzs ruled
that:

”I am going to~subm1t that [Allled's] motlon for
dis posxtxon by the COmmls lon and I'm golng to
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submit the entire matter subject to the
following: Unless the Commission disposition..
of the motion vacates the submission that I. am”
presently going to submit the mattexr on. because
I feel unless that motion is. granted,.the.. . .
motion should,be d;smlsscd fox lack of ... .. .
prosecution.” SR E L _

13. On July 31, 1991, Commxss;oner Danlel Wm..Fessler issued
an "Assigned Commissionexr’s’ Rul;ng on Allied. Temporarles, Inc.’s
Motion to Dismiss Administrative Law ‘Judge" which denied ‘Allied’s
motion filed on June 17, 1991. The Commission adopts the findings,
conclusions, and rul;ng of Comm;ssxoner Fessler.,"A copy”of the
ruling is attached as Appendix A.: '

4. On. July S, 1990, All;ed f;led a,"Declarat;on of Claxence
Hunt; Request foxr Eligibility" whxch sought intervenors fees and

expenses or compensation from.the Advocates Trust Fund for Cook and

Advocates.”

15. The Advocates Trust Fund of the Califoxnia Public
Utilities Commission was established on October 11, 1582. The
specific purpose of the Truat *Ls to rec¢eive, hold and, from time
to time, disburse funds from either income ox principal solely to
defray expenses, including attorneys’ fees. and expert witness fees
directly related te litigation or.representation of consumer . . - ..
interests in ‘quasi-judicial complaint cases,’ as defined in

Consumexs Lobby Against Monopolies vs. Public Utilities ggmmggsggn,
25 Cal. 3d .891 (1579) where the California Public Utilities
Commission...has jurisdiction to ‘.‘make. -attorney fee awards.' . The .
Trust provides that: '

"L.3 Attormeys fees may be awaxded only where
it is clearly and conv;nc;ngly
demonstrated that the private parxty has -
made a direct, primary and. substantial .
contribution to the result of the case.
Fees will be awarded from the Advocates
Trust Fund where complainants have. ..
generated a commen fund but that fund is
inadequate to meet reasonable attorney or
expert witness fees, where a substantial
benefit has been conferred upon a party or
members of an ascertainable class of
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persons but no convenient means are
available for charxging:those: benefited:

with. the cost of cbtaining the benefit, or .
where complainants have acted as private
attorneys-.general in vindicating an .
important principle of statutory ox. .
constitutional law, but no other means or ~
funds is available for award of fees.”

16. The request :Qrféligibility for compensation does not
meet the requirements of Section 1.3 of the Trust.
1. The granting of a continuance was not warranted in this

o

matter. B T B A LA b
2. No grounds for removing the assigned ALY were established

in this matter.
3. The complaint should be dismissed with prejudice for lack

of prosecution. s
4. The request for eligibility for compensation shQﬁ 4 be

denied.

QRDER

IT IS ORDERED that:
1. Case 90-04-044 is dismissed with prejudice.

Ny
f" ,}

S LR RN

* A
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2. Allied’s request, that. Attorney walter Cook or Women and
Minority Business: Enterprmse Advocatea, Inc. be tound eligible for
compensation from the’ Advocates Trust Fund 13 denxed‘

This oxder becomes. effect;ve 30 days from: today
Dated October 11, 1991, at San Franc;sco,“CalmfornLa.

JOHN B. OHANIAN
. DANIEL Wm.. FESSLER
‘WNORMAN D. SHUMWAY NI
v Commissioners e
Weal Ny deeron g s e, T
Commissioner Patrlcxa M‘ Eckert,
“'being’ necessar;ly-absent, d:d
not pa.rt:x.c:.pate. Y

‘l -
_ CERTIRrY rﬂA" THIS D"C:SSO‘R
S oo’:‘u *8
> AL e :::..J- (TR AL COVE
-.- oy - w1y Y
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YN "#-v’(tfﬁ“ AR
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‘ o r b LR Y RAC

B°TOR_ 4994 PU‘ :C :L:T::S CDMMISS:ON OF THE S*ATE OF‘QAL FORNZIA
b -he Ma.. = o‘ Allied- R LT ae il el L Lo
Temperaries, Jac. v. US Spr Case 90=-04-044 - -~~~

L -
" .

ASS_GNED COMM'SS‘ONEQ s RULING ON oo
IZ0 TEMPORARIEZS, "INC.’S MOTION Tp_"_“"~mwm
ISMISS ADMINTSTRATIVE LAW S

Allie asi
Administrasive Law Judge Denald Jarvis (Mb:-on) in Case (C.) §0-
04-044. The Motion was Siled cn June 17, 1981, as part ot L
document entitled "Motien Zcor-Continuance, Moc_cn :o'D: m_ss

Sonalé Jarvis, Dec¢laration*. ¢ - e e LR

Temporaries, Iac., nas filed a Motion tO Dismiss

<
T2

- e

Allied Temporaries f;led~:a;s ccmp_a_nc against G*”-Sp.-;-,f
2lleging chat Sprint discriminsced against Allied because it was:-
& contractor owned Dy a black American. The~¢asgfwentj;o~;ee:;ngj

be‘o*e Adminiscractive Law uucge‘Ja—v;s. i- T T
on Septembe- ’8 -990 Acm.n-sz*a:_ve Law—Judq» Samvis:
granted a contiauance of hearing an C. 80=04=-044, Allied -
Temporazies v. GTE So:;x:, unt-l”:anua:y“S 1991."Defer anc/s
m&“age- << human :esau-ces, Karl-Cropsey, Zaced cross-examination®
that cay, and was_expected. -0 contiaue-when the hearing- resumed.
3oth parties agreed to thae concinuance. Allied requested?:WO““¢~f
more continuances, to March 2§, 1881, and June 18, 1861, GTE
Sprinc agreec TO detn.  The racord does not  disclose whyhAlllied

- e

;oug“.--”e ccn:;:ua*ces; : S e R

Eminiscrative -Law Juey

On Oﬂ"cne: %8, 1880, <o : 12
: - Allled- “empo*::;es,

Ziled a~,-cpc £ cegision &
==c., Scu'z Tz Calilornia Gas ch,a:v On -Mazeh 26, ’°°O
assi gne: ‘Administrative Law Jusce filed -a propesed -degcision: ;n-~”~
£.90-03-025, Allied Temporaries, Inc.,'v. Pacific -Bell.:--The-- -
dec- sions, later adopted by the Commission as D.Ql—OS-O”S aﬁc E
0.82-00-024 respeczively, granted ALlied no rel T I
‘ A;li*d assersts in its-Motion that the ass-gued - -
AdminisTtrative uaw uudge is biased’ aga-“ 5= the "intended r-g“cs'~V
< wome*'and Minority-owned Iusiness anterpr*ses., Spec-::cally
A_’~ed allages that .he Acéminiszrative Law Judge is “sorally
opposed to any and all iaterpretacions of PU Code 58281 2t Sec..
anc General Order 1535 :ha- will Zaizly and equi ably*en-o*ce the
:n:ended-:ighzsfo- minorily contractors under the subjecT S
legislazic Allied further alleges the Administractive Law
Judge is "othl* in faveor of any ancd-all publicrugdliey -+ -7
management decisions even if thcse‘decisicnsfvialate~the”£h:én:'“
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¢i established Caliicrnia legislative policy prote

Dusizess eatergrise procurement.rights and be»e-::s”

Allied claims the Administrative lLaw Judge hc; “attempt
zewrite the-iatent of .PU. Code- 5 8I81- et sec.”- (Mot-on,%p.
Axamp;es 0f zhnis alleged bias, Allied cites w;:hout elasor

The Acministrative lLaw Judge’s dec:s;cns in C 90~ Oa =028 . and =

c.20-05-035. .. .. | EEEE N nt o amlivaman

In passing on Allied’s motibhfmymf::S'"—e' Tence i1s o

Public Utiliczies Code and then to the Commiss:i 5 Rules o2

X T =]

Practice and Procecure.  Neither contains any prcv- ion Zor cthe
disqualificationon mo:;on of .an Administzacive- daw vucge.
Iadeed, in 1958 this Comm*ss_on held that -a mot-o o disqualilv

—-——— -

an ISxamizer besause of alleged bias had nec basis™in law. 56 CPUC
i) .

Suz :958 c-s-cu Zay Zot. qe'.ne.-ds- wc-_. ‘_; gi;l_ﬁ;”
-~ mla s F‘--’-'i )

lifczzie L*"ame Couzs _ppl;e: &-section.cs -"_~:oce' Ci

ca_lcomnie =2 .
Prcce:;:e"o whe :;squa;;:ica:;cu of a judicial ofiicer,. .A:c:ews
V. Agriculcsural lLebor Relations saa:c. 28 'Cal.3d 781 (198%) . AT
;ssue was an agmin 's::a:;ve regulation governing ‘the
squa-;:;ca-;sn 2 Adminiscrative .Law Ofiicers. (ALOsJ;gppp;n:ed
bv the Agricuitural Labor Relations .Board. -The court agplied |
Ccce ol C-v:l Procedure § 170(a) (5), now supe seded: -"N&. JusTi ice
= Judge sha-- SiT OF acT asf such in any action or proceeding . .-
. [wgze: LT is mace Cu appear p:obabln :ha., oy reaseon of b;as ¢
srejudize of sugch justice or jucdge. a fairs anc ixpaztial coisl
canncs be had before 1'"m.‘. It _nue*p:eued ne sTatute..to —equ**ﬂ.
& MOVing party-to allege and prove ’egally suiiicient. fa TS 8-
demenstrate :;e Juc_c 2l cfficer’s bias befere the.csurs cound

-
-“I

cecide whether .the dias. would zender a fair czi -_be*o*e that
judge- mp*onaz_--. . e ‘ LI

Andrews. ceaches thnat. in c"e'abféﬁce.of'ais:_:_:e oz

regulazion specifically directed at an agency,-the Code c-;”‘ﬁ*’«7

--was
Procedurze applies to the c-squa_;:;ca ion oI the age"cv'* quasz
Judicial _ well . as so.an elected judge.. . oner
STatute 2t Lssue in that fase was: :ew:;::en\znl : '
Androws. Ryt oI Bias,. fsllowed by.proci il
sateriaze 2l may . still apply because.the

language-is S:m;-a:-” However, -we need.20T. ue_;:'":n;s Decause :
Ccde cZ.Civil -Procedure §§ 17 O-'70.3 g_ve verv.cleaz-instructions:

- —~
N - wt
-

the Temoval sf;jpdgesw‘-,,,‘m. LoD e Wl T ree L

The judge ras an alfiz LRt i any p'ocnﬂ:-n
unless.he or she is disquall ‘; _( Q) e coae then lists .
seven 'nasqns wn;:n‘ *squal;:y a judg ; s~17o.1¢a>(op -9«mcs..f
zelevazt =2 the allegations He--.g~{A;judge shall -pe- c-sqpa-;:;ec~
=3 .- Sor any reason (A)- the Jucge bel;evnszh;s or hex -recusak

wopld further :ho,_nce:es:s of Justice, (B).the Jkdg& ‘beliaves -
there is a.substantial. doubt -as 2o his Or her Capaciiv-to bers o .

LT A"

impa*“‘*’ o (C) a perseon aware of the -facts . mighz eason :lv Cal

- " -y

entercain a doust _ha:l-ne_gucge would be .able o be mpa—:; ;_,A;

-

Zias or prejudice towards a lawver in cne_p*oceec,ng_may.ze
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groungs for cdisgualificacion.”

Sectien 170.- specifically states,chat: -a, judge cannot be
d-SQLA’;-_ed £ he or she "is or is not a member of a *ac-a-.
ezanic, wyell -aus. sexual or similar g*oup and the proceecdin
izavelves the .rights of such a. group”,-nor if:the Jjudge.'has in
any capacity expressed a view on.a legal er factual issve
preseated in the proceeding,* except as’ provzded in §ITOVYS
SecTion 170.3 prevides the—mechan,sm.for'*emova of ar . Lo
:e"“::;::an‘ Aucce' - S S A o A S N B o

Case law shows that, as with the Ancrews test,. a moving -
pezty has no automatic or swmary right to disqualify a judge
under § 170.3; prcven facss must buttress-the. allegations.

Seop.e v. Avel, 238 Cal. Rptz. 45, 192-Cal.-App. 28:Supp. 1, Jack
Farenpauvgk and Sc v, Selmors. Cans:., -ac.,:’94 Ca.. App. i&
1023, 240 Cal. Rpex. T8. R S S SR T

< coniuses .c*c-uso*y allegac ons. “.h'offé*s o< preoeo:s
in emp:ing 1) c-squa_;'y Administrative Law Jucqe JaIvis. ‘
Merely listing the sjudge’s p*nv‘oua decisions and” then a_lec_ng
that they demonst a:e_b,as is utterly unpersuasive toQ a reacer
who is 20T assisted by any-attempted-demonstrationtof th
ulsimacze Sacss. Nexr is Allied’s cause advanced by the conclusery

allaegation that the Judge has somehow attempted to Tewrite

sections of the Public Utilizies Code. Indeed, my_*gading of the

ingizacted dec;s;ons suggests & record of .intexpretati o
Sympats hetic . to- e need- Zor- WMB”s L0 compete =} a”d pa::;c:pace

ﬂ
iz uwctilicy contra ng.

Motion cdenied.

DATZD: Julyx30..18%81;-at.San'Francisco;

/g/ DANSZZ W

Daniel Wm.
Lommissioner

-

i g
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| SERTIFICAYE: QF SERVICE -« ~ - « Hi-fto
e LI £ EICIC T PR
i
S SERVASIe ="l T T
o - e I v e P k] - e My e ek

-

I cert-fy that,I have by ma;l th;s day se:ved ‘& true copy
of the original attached Asslgned CQmm;,szcner" Rulxng ‘onr All;ed
Temporaries, Inc.’s Motlon ==X Dlsm;ss Adm;nzstrat_ve Law Judge on
all parties of recorxd in this proceeding or their attormeys of -

: _Clarence Hunt JonooTo - AU A
- Allied” Temporar;es and Wcmen and T N R
- Minerity. Business Enterprise AdvocateS*f ﬁ?'uﬁﬁy?;ﬂ
100 Spear Street R
Suite 14325
'~S&n:?ranciscc,,CA 94105,

Walter Con e e :

: Attornny -at Law - ‘

.- Law offices.of. Joseph O’Sull;van
2003. 16th Street L
. San. Franc;sco, CA 94103

Chmryl Housmr e s
.Atrorney at Law_ 0 R s KIS
-Us Spr_nt chmun;catlcns Co." Ltd. Pnrtnersh;p~h—~fffh
700 Airport Blvd. . e el
Bi=1

Burlingame, CA 940107 77 7 CLonlaonn o mrlony

Dated July~31, 1991, at:San Francisce,-Californial

N V. KO
Domenica Y. Ko

NQTIGCE

Parties should notify the Process Cffice,
Public Ttilities Commission, 505 Van Ness
Avenue, Room 2000, San Franc;sco, CA 94102, of
any change of addresa to insure that they
continue to receive documents. You must
indicate the proceeding number of the service
list on which your name appears.

(END OF APPENDIX A)




