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" This" proceedmng xnvolves a d;spute between Pacltxc BelI‘”‘
(Pac;flc) and certain of its" customers. Themcustomers, ceiied "
#information prov;ders” (IPm), provxdo nes fages and programa to
callers using the 976 telephone pref:.x.l This deczslon resolve*"‘
competing motions for summary judgment 1n ‘favor of the S
compla;nants. ‘Regarding Pacific’s obligatmon to blll and remmt for

976 calls we find as follows-‘

1. Between September 8 ‘and November l, 1983
- Pacific was obligated to remit only 'for:@ .
._calls originating from the $76 Call-ng Axea .
' ln whzch the IP was located. ‘

Between November 2 and December 31 1983
Pacific was obligated to bill and remlt for
all directly dialed calls completed tothe ©
IP’s program. , 1 R

[

On and after January 1,.1984, .Pacific was

obligated to bill and remit £or all ... .. .
directly dialed intralATA calls connected '

to the IP, and for .all interLATA calls - "7 . -
required by the terms of Pacxric 8 aAccess
tarlrfs.

Pacmflc 's access tariffs requ;re Pac;t;c to..
apply to all calls over switched access in o
the terminating direction the charges per
call as speclrzed 1n the 976 tar;fr.
This decision denies Pacific’s October 16, 1990 motion to
dismiss. We also deny complainants’ motion for an order to show

cause why sanctions should not be imposed.

1 The service using a 976 preflx is varlously re:erred to as
¥976 service,” ”Information-Access Service” or ~IAS.”
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2. Backaxround

on January 7, 1987, Omniphone, Inc. (Omniphone) and four
other companlesz filed a complaint (C.87=-01-007) against. Paczrlc,v,
Allnet Communlcatzon Servzces, Inc._(Allnet), and General,Telephone
of Cal;:ornla, Inc. (GTEC). Complainants allege that Pacific, .
pursuant to 1ts 976 tarlfrs,vls requzred to ”lssue xemlttance
checks, monthly to each IP based on the total number of dlrectly .
dialed, calllng card and allowed operator-handled calls completed -
to the 976 IAS (Information Access Sexvice) ([provider’s] . .
announcement or program minus any calls adjusted by the Utillty.‘
(Schedule Cal P.U.C. A9.5.2¢.3.)" chplalnants further allege
that Pacific is obl;gated teo provxde, but until the present has
»deliberately concecaled, and :ailed and rofuaed to prov;de, the
numbexr of calls completed to complalnants' 976 numbers but for
which no remittance wexre [sic] paid.” COmplalnants allege that
there are enormous unexplained dlscrepanczes between the number of
calls registered by their equipment and the number of calls for
which they have received remittance rrem.Pacxrlc.v In summary,
complainants contend that Pacific has not remltted to the IPs for
all calls for which it is obl;qated to remit undar its tariffs.

Pacific filed an answer to' ‘the complalnt on.February 13,
1987 stating that at all times since the lnceptzon oL 976 sexvice,
it has prov1ded such servxce pursuant to and in zull compliance
with its tariffs. Pacz:;c states«that Lts-znvestzgatzon has found
that its billing system was performlng with ”reasonable accuracy.

e e e
S Yo

2 Omniphone was joined in Case (C.) 87=01=007 by The Friendship
Network, Inc., Phonequest, Inc., Christian Fellowship Institute,
and S. Claus, Inc. All five complainants are Delaware
corporations, with their prlnclpal place of business in Los
Angeles, and their principal office at the same address in Seattle.

3 By stipulation of the parties, Allnet.and GTEC have- been
dismissed as defendanto in these proceed;ngs- T LU,
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Pacific believes.that the majox .discrepancies between.Pacific’s
couﬁté 62 éalls dnd Providers’ counts.are. attributable to .. .~ -
inaccurate Providers’ counts, caused either by the.Providers’
eqﬁipment 9: by the Providers’ inclusion of nonremittable-calls, ...
such as interstate,. Ain _its.counts.” . (Pacific Answex, pp..6=7.).-x

- Between January 1987 and Septembor 1990, 14 additional .
compla;nts were filed by IP.;,4 each containing allegatiens .. . ;
similar to those set forth in C.87=-01-007. To these complaints
Pacific filed timely answers similar to its answer to.C.87=01-007.

. On Maxch 1, 1990, Pacific filed an answer and motion to-
disniss the most recently filed. call—count conmplaint, .C.90=01=047. -
Pacific states that the 976 tarxff authorized Pacific to bill and
remit only for certain types of calls made “within a 976 calling
area.” The motion further alleges that the tariff requires Pacific
to renit 6nly foxr calls fox which it is.able tbvbill,y,COmplainantS'
in €.90-01-047 filed a response to the motion on August 15, 1990.

On October 19, 1990, Administrative Law Judge (ALJ):.
Wheatland Lssued a rul;ng wh;ch denied the motion to dismiss
c. 90-01—047. The ruling concluded tnat .the complaint -set fortn
sufficiont facts to state a cause of action.against Pacific.

4 These additional complaints are: C.87-04-031, €.88=11-004,
€.90-01-047, C.90-095-013, C€.90=-09=-014, C.90=09=015, C. 90-09-016,
C.90=09=017, C.90-10~008, C.90~=10- 010 C 90~ 10 034 C 90~ 10 063, et
c. 90 11-003, and C.90= 11-014. e, . o Sl

e . . . PRV -

-

These compla;nts, together wzth c-87 01-007, are rererred to
as “the call count complaints.” C.90-10-063 was. d;sm;ssed by
D.91~05-062, upon request of the complainant.
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'On Octobexr 16, 1990, Pacific filed' Mot;ons ‘to 'Dismiss and
Answers to five more call-count Gompraimes:Zw " wii cliaw tw ‘“7“°?

on November 5, 1990, in response to Pacific’s” plead;ngs, '
complainants filed ~Complainants’ Memorandum of Points-and R
Authorities in Opposition to Pacific Bell’s Motions td Dismiss and
in support of Complainants’ 'Motion for Partlal Summary Judgment and
Motion for Issuance oz Order 41~} Show Cause Why Sanctlons Should Not“
be Imposed. S : W e

On December 7, 1990, -Pacific filed “Pacific Bell’s Motion
for Counter Partial Summary Judgment and Combined Response to
complainants’ Memorandum of Points and Authorities in opposition to
Pacific Bell’s Motions to Dismiss and in Support of Complalnants’ o
Motion for Partial Summary Judgment ‘and' Motion for Issuance of '
Order to Show Cause Why Sanctions Should Not be Imposed ‘and “to
Complainants’ Additional Specification of Relief Sought.” ~

As indicated in the title of the pleadings, thrée issues
are before the Commission: (1) Pacific’s motion to dismiss five
complaints, (2) Competing motions for: vartial summory judgment by 3
complainants and Pacific, and (3) Complainants’ motion for an order”
to show cause why sanctions should not ‘be imposed: against Pacific. ™
We will consider each issue in turn.
2. Discussion
2.d__Pacific’s Motions to Dismiss

The five motions to dismiss filed by Pacific on
October 16, 1990 are nearly identical to Pacific’s motion to
dismiss €.90-01-047. On October 19, 1990, ALT Wheatland issued a
ruling which denied Pacific’s motion to dismiss C€.90-01-047. We

S The f;ve complalnts are c 90 09-013, c.90< 09-014"c 90= o9-01s
C.90=-01-016, and 90-01=017. These complaints are similar. to »
C.90- 01-047. Pacific’s Answer and Motion to Dismiss these. ,
compla;nts is similar- to lts Answer and Motion to,DlsmlssvTuQm-
C.90-01-047. T
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will deny the October 16,” 1990° ‘motions to dismiss ror ‘the” same e
reasons etated 1n the prior ruling. . ; , r_ " | "“”r"‘ '
he . 7 partial’ § v Tud ¢ e

“'Section’170lwof‘the“?ublic‘vtilitiee'dode'cﬁaiee} a1l
hearings, investigations, and proceedings shall be governed by this
part and by rules of practice and’ procedure adopted by the o ‘
commission,....” While the only pretrial motion authorized by the’
Rules is a Motion to Dismiss (Rule 56),vthe Rules are to be |
liberally construed to secure “just, speedy, and inexpensive
determination of the issues presented.’ In special cases anc for
good cause shown, the Commission may permit deviations rrom the
rules.” (Rule 87.) ' : ' -

The Commission-has’ permitted deviation from the rules toﬁ
accept the filing of a special pretrial motion--tno motion for |
summary judgment. Where a contested matter: turne on questions o: '
law rather than questions of fact,'a motion for summary judgment
can help to expedite administrative proceedings by avoidinq R
needless hearings. ‘

To properly consider this motion, we will employ “the
procedure for summary judgment prov;ded at“Section 437(c) of the
California Code of Civil Procedure and’ the-relevant case laﬁ.s'”‘“‘

v
[y

6 California Code of Civil Procedure Section 437(c) states:

#(¢) The motion for summary judgment shall be
granted if all the papers submitted show that
there is no triable issue as to any material.
fact and that the moving party is entitled’ to
judgment as a matter of law. ‘In determining
whether the papers show that there is no:
triable issue as to any material fact, the
court shall consider all of the evidence set
forth in the papers, except that to which-
objections have been made and -ustained by~ the

(Footnote continues on next page)
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Inasmuch as. sunmary judgment den;es tne rlght 0%, the. adverse party,.
to full hearzng of the case, it should be. applled wzth caut;on.
Summary judgment will be granted only when.;t 15 clear ﬂrom.the
a:f;davmts or. declaratlons rxled in. connectzon wzth‘tne motzon that
there are no triable issues of fact. Any doubts as. to,xhe ... .. .
proprlety oL grant;ng the. compla;nants’ motlon will be resolved ln
favor of the respondent.: .. T

3.3 Pacific’s Obligation to B;ll
_____And_BemAS_IQI_EZQ_Qallﬂ_____

A caller w;th 976 servzce can, ror a charge,,dzal [
number thh a 976 preflx to. rece;ve a- recorded WESJAGR - OT AR ..
lnteractlve program. The prov;der of the 976 program,(”znrormatzon
provider,” ~IP” or 976 customer”). is responsible for preparing and
presenting_the‘messaqe or program which can be up to three minutes
in length The charge for. the message (“information. charge”), as
determ;ned by the IP, may range from $.20 to-$2.00 per call.. .
Pacific collects the information charge from the caller,. deducts
fee to cover its costs of providing the service, and. remits the,_‘m
balance to the IP. o : i et

. A call to a 976 proqram may originate from almost.. _
anywherer As used 1n thls decision, an. ”intraLAIAﬁ call or;gxnates

(Footnote contlnued rrom prevxous page)

court, and all inferaences: reaaonably deductxble
from the-evidence, except: summary judegment -
shall not be granted by the court based on: -
inferences reasonably deductible from-the -~
evidence, if contradicted by other Iinferences-
or evidence, which raisae a triable issue-as 'to
any material fact.”

-
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and terminates within thé”é&méiﬂATAf%”dn‘“iﬂferﬁﬁTﬁ“:caIFGf””

terminates in a d;fferent LATA wrth;n the same State, and “an
interstate call"'term;nates in a ‘different. state.m' arT

Compla;nants contend thdt Pac;ﬁzc s tariffs. oblxgdte the
utility to bill, colleCt, “and’ remrt for all d;rect d;aled ~¢alling
card, and allowed operator-dsszsted calls ‘which are completed to
the IP’s program. Complarnents emphasxze ‘that this obl;got;on
extends to all such calls (intrxalATA, interLATA, and interstate).
Pacific contends that it is obligated by its tariffs to:bill,
collect or remit only: ‘or zntraLATA calls, not for LnterLAmA or
interstate calls. : . : . ,: S

On: Maxch 24, 1983 PalelC submmtted & proposed taxiff to
the Comm;.ss:.on8 suggesting the xn;t;at;on of a now serVice called
"976 Information Access Servmce." The proposed tarrff def;nod
certain Local Calling Areas," eoch cons;st;ng of d group of
selected communities wrthrn one or more area codes._ Under thmslmiﬂ
proposal, the IP would "only recerve re;mbursement for calls‘ '_!
originating from the 976 Local Call;ng Area as dcscr;bed in the )
attached tariff. The 976 IAS customer w;ll not be relmbursed for
toll, long distance, or coin calls.“,

o Edrl;er in this procecdrng Pacmfmc argued that the 976 .
taxiff perm;tted it to bill only for calls wh;ch orrg;nated w;thrn"
the local calllng orea.f If the tar;ff ‘had been ddopted as
or;g;nally proposod Pec;frc s argument would have been correct ‘
Under the original scheme, the IP would “have recerved re;mbursement
only for calls orxgrnatrng from Lts locol cdllxng area..

.\._‘

BV o vt

7 A LATA is a "Local Access and Transport Area." Ten LATAsS in
California were approved by the United States District Court. .
These LATAS .became effective on Januwary L, 1984.. . ° U7 ;ﬁ‘

8 The Commission Advisory and Complrance Division (CACD)
typically reviews proposed tariffs on an informal basis prior to
formal f£filing of the tariff in an Advice Letter.
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Bowever, Pacific significantly revised the proposed
tariff before it went into effect....The change is .explained in .
Advice Letter 14603, :zled on August 9, 1983:

~The 976 IAS customer initially will rece;ve a o
remittance only for calls originating from the

976 Calling Axea as described in the attached -
tariff; however, after November 1, 1983, the
customer will recelve a remittance for all -
calls, as described in the attached tariff, to
that customer’s announcement or program.”

The tariff, as attached to Advice Letter 14603

described Pacific’s obligation as follows:

#The utility will issue a remittance check .
monthly to the 976 IAS customer based on the
total number of directly dialed, calling card
and allowed operator handled calls completed to
the 976 IAS customer’s announcement or
program.~ (Section 3. a. )

This language is unambzguous and unqual;fled.glet ;

imposed upon Pac;r;c an obllgation, effective November 2, 1983 to
issue a rem;ttance for all d;rectly dialed calls completed to the(i
IP program, not just those orlglnatmng thhxn the local call;ng
area.

Although Pacific has abandoned its argument that the 976
tarifs permits it to bill only zor calls w:thln a local calllng
area, it continues to—mainta;n that the scope of the tarlfr is
limited. Pacific now contends that other portlons of the 976
tariff limit its blll;ng and collection oblmgatlon to xntraLATA
calls. Pacific argues that the phrase #directly dialed calls” must
be read in the context of Pacific’s toll rate tar;ft. (Cal PUC '
A6.1.) This tariff, as cited by Pacmflc, applies to 7all’ [measage

£ S,

9 In contrast, the orlgxnal vers;on of ‘section” 3 a.nrequzred thef
utility to “bill callers for area local calls completed to the 976
announcement or program. from flat and measured rate access-lines.”

e me T e v
SN [P T
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toll service (MTS)) messages...furnished or made available by-the -
utility over facilities within a LATA.” (No. A6.l.) - It defines
the territory of two-point MIS. as “Between two points within. a.
LATA.” L S S T S

_Thus, Pacific reasons, the term ”directly dialed” as it
is used in the 976 tariff can have only one meaning: a directly.
dialed call which is wholly within the LATA. .

Pacific’s argﬁment is fatally flawed. - The language
PaCLZLC cites in the toll rate tariff was not filed with. the
Commission until March 4, 1985. It therefore cannot be. read to
retroactively modify a tariff filed in 1983.10

Because LATAs were implemented after: 976 serv;ce was
initiated, we cannot accept Pacific’s argument that when the 976
tariff was filed, the terms “directly dialed” or ”sent paid~”
referred only to “intxralATA” calls. Instead, we fznd that this
tariff, after November 1, 1983, applied to all directly~dialed
calls connected to the IP. '

IR

10 Pacific first filed its MIS tariff on October -3, 1983. The
Commission suspended this tariff on Novembexr 22, 1983... The
Commission rejected it by RS1..on April 18, 1984. Although the
original tariff never took effect, the'language.suggosts,that
Pacific’s initial formulation of MYS service was not restricted to
intralATA service. The initial language does not refer to LATAS.
Instead, it states that MIS ”applles to all MTS
messagea...furnzshed or made available by utxllty over faczlxt;es
wholly within or partly within and partly without the State of-
California.” Similarly, the MIS tariff as originally filed defines
the territory of two-point MIS service as ”“between two points
within the state of California wherxe the reupectlve rate centers ‘of
such points also are located in said state.” Thus, if we were to
accept Pacific’s argument that the MTS tariff governs the 976
tariff, the originally filed MTS tariff is consistent with the view
that Pacific was obligated to bill and remit for all directly
dialed 976 calls connected to the IP from any point thhln the
state, or partly within and partly outside the state. -
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“While the 976 sexvicelwas’ being- lnxtrated-rn 1983 ,vthe. .
telephone industry was undergeing a’ majox” restructuring:which. would
have an immediate impact on the new 976 tariff. R

" On August 25, 1982 a federal court entered.a-Modified
Final Judgment (MFJ)" whrch requ;red the»restructurrng of ‘the: Bell

System. (United ; ; R
Company, 552 F.2d 131, (D.D.C. 1982),  aff‘d sub nom. Maxyland v.
United States, 460 U.S. 1001 (1983). The effect of the -+ ~ . =7
restructuring is described in Decision 83-12-024:" - -

"According to the terms of the MFJ, the'regional*i"
Bell operating companies. [BOCs], including., ..
Pacific, must be divested from their corporate
parent, AT&T, by February 1984, and will
henceforth be restricted in their business
activities, their primary business being local
telecommunications services provided between -
points within exchange areas. These exchange:.
areas have been designated as LATAs.... [Tenw
LATAs were approved for California by the
United States District Court.]

*The MFJ expressly pzohibits the BOCs, including
Pacific, from providing interexchange service
(intexrLATA) telecommunications services, and 30
requires Pacific to transfer its interLATA toll
facilities and operations to AT&T. However,
the MFJ does envision the- BOCs furnishing -
exchange access, which is defined as 'the g
provision of exchange services for the purpose - -

- of originating or terminating interexchange -
communrcatrons.'" (13 CPUC 2d 337 338. );,

At midnight on December 3L, 1983 AT&T spun off Pacrflc .
Telephone and Telegraph Company (PT&T). - PT&T became-a.séparate: .
corporation named Pacific Telesis Group (Telesis). Those publxc wf
utility operations of PTsT that.were assigned to- the. BOCS by ‘the. .
MFJ were assumed by the wholly-owned subs;dxary of Telesis) .- SR
Pacific Bell. TR T

_ AT&T formed a natronal subs;dzary, AT&I“Communrcarrons,-“

[ N B

to conduct lnternatronal, rnterstare, and _nterLAmA Lo e
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telecommunication services retained by AT&T undexr ‘the MFJ.’ Am&T
Communjcations, in tuxn, formed a subsxdmary in Callrornla named
#AT&T communmcat;ons o: callrornla, Inc. ' The scope of operations
retained by AT&T Communications and 1ts subsxdlerles, rbrmerly
known as ~“toll” were now called ”1nterLAIA._ (15 CPUé 2d 248. )

Although the language ot the 976 tarlfrs, ‘as drartcd and
implemented prior to divestiture, is qu;te broad, Paclflc’s | o
authority to bill and remit for 976 calls was sharply llmlted by
the terms of the MFJ, which became effect;ve on Jnnuery 1,}1984.
Effective January 1, 1984, Pacific was prohibited from prov;d;ng
interlATA service, except on an. exchange access baszs. f"

In summary, Pacific’s obl;gatmon to b;ll and remmt for

976 calls has changed over t;me-

1. From September 8 through November 1 1983,
- Pacific was obligated to remit only for
calls originating from the 976.Calling Area.
in which the IP was located.

L ome o

From November 2 through December 31, 1983
Pacific was obligated to bill and remit for
-all directly dialed calls completed to. the
IP’s progranm.

On and after January 1, 1984, Pacific was
obligated to bill and remit- for all
directly dialed intralATA calls connected
to the IP, and for all interlATA calls-
required by the terms of Paciric S access
tariffs. _ _ _
In the next part'of-this}dec;sion;we will.exanine
Pacific’s obligations under its exchange access tariffs.
y .5 Pacific’s Excl ; Tarifs
In response to the MFJ and Commission decisions which
implemented the restructuring, Pacific filed exchange access
tariffs. These tariffs, consisting of more than 700 pages of
detailed rates terms and conditions for access services, were .
dlvzded 1nto three main categories.w sw;tched access (such as MTS),“

speczal access (such as private line’ or wide area telephone
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service), andAancillpry_servicegf(sqcp—§§ bi%li@s §9§A99%l€93?9ﬂﬂﬂ
servxces) . ' ' ' ,,‘ : ;;~mj,ijjjh‘
Sect;on 8 or Paciric s tarz::s established an optional”2 f
billing and collection sexvice for znterLATA calls.” In;t;ally, o
only AT&T subscr;bed to the serv1ce. | A
Under Sect;on 8, in addltlon to the 1nterexchange

carrier’s (IEC) rated messages, Paciric must bill :or the o
information charges: SIS

»Other message-related charges, such as
directory assistance and DIAL-IT charges, will-
be billed to the End User based on the message.
data received from the record;ng service °r11
fronm the customer.”. (8.2.1l. (B) (2) (R) &(m) . )
”Thms is why,” accordlng to Pacmrlc, ”Pacxfmc bllls for
976 intrastate interLATA calls carrxed by AT&T and any other IEC
who subscribes to Section 8 and does not. block 976 calls in their
switch.” (Pacific’s Motionm, p.’30 ) :
Section 6 of Pacific’s tariffs descrlbes Pacir;c s

obligations to provide interLATA ("sw&tched”) access., The rate

regqulation section of the switched access tarlfr provxdes as
follows:

#Calls over Switched'Access_in.the‘terminating .
direction to certain community information.
services will be rated under applicable.rates
for Switched Access. Service as set forth-in-6.8
foll owxng. In addition, the charges per call
as specified under the Utility’s local and/or
general exchange service tariffs, e. g., 976
(DIAL-IT) Network Sexvices, will-also- apply.~
Schedule Cal. PUC. No.w175-T‘Se;tlon 6.7.12.7

gy e e e YA .
N SN a .J: -

11l As used in thls tarmrf the ”End User” is. the»caller, the &
rcustomer” 1s,the IEC.. "DIAL:IT" is the term used to describe IAS,
such as 976. : L e W T T e s PR PRI P u - ‘-‘\_*‘




C.87=-01=007 et al. ALJ/GLW/p.C

v
[

Noting“the‘1anguage5thét'the‘”chdrgee“pérvcallvas* [P
specified under the Utility’s’ local...servzce~taritfs...will also
apply,” Pacific arques as follows: ' Gas ’

#(wlhen one turns’ to- Pacific’s 976 tarife, one: G-
finds nothing in that tariff which describes. .
rates applicable to an IEC for the znterLATA
calls described in Section 6.2 or Saction 6.7.°
The only charges set forth in Pacific’s 976
tariff are those applmcable to the information
provider (the California 976 Customer) and to
the caller of the 976 number (the 976 Callerx)-.

As explained in Saction IV.A. above, these
charges are strictly intralATA.  The 976 tariff

does not specmfy a 976 charge applmcable to an .-

IEC who transmits interlLATA calls. Since-

Sections 6.2 and 6.7 each refer to another

tariff for the ‘applicable rate,’ and no such .

applicable rate can be found in that tariff,

there is no ‘applicable rate’ to bill the IEC.

Clearly, there is no 976 rate that Pacific can .

bill the IECs under Sections 6.2 and 6.7.”7. -

Pacific’s argument lacks merit for many reasons. First,
it is not necessary for the 976 tariff to expressly specify that
the charges are applicable to the IEC. - Section 6.7.12 incorporates
the 976 tariff (“the Utility's local” and ror-ganoral-oxchango
service tariffs, e. g., 976”) -and. makes xt expressly appllcable to
‘the IEC. : : e C :

Second, Paciric.is”wfong in‘eﬁaracterizinq‘the*976 tarifs
as “strictly intralATA.” As set forth ‘earlier in thls decision,
the $76 tariff became errectlve before LATAS were . created.

Divestiture prohxbzted Paczf:c from d;rect transm;ssmon
of interLATA calls. However, the MFT clearly allowed Pacxflc to
»ill and remit for interLATA charges pursuant to an access tarzft.
The 976 tariff establishes applicable ‘rates: and terms ror both -
intralATA and interLATA ‘calls. ' R

Finally, as complainants note, Pacific has, in° tact
billed 976 charges to some IECs that 'deliver’ interLATA’ caXlsto

Pacific via Feature Group A access. Under Pacific’s Section 8
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billing services,. Pacific has also:billed:the information;charge to
the end user for. interLATA.calls carriaed: by an IEC.. .To.determine .
the 976 charges that are applicable.to the IEC.or.the endsuser,. . ..
Pacific applied. the charges set forth in the 976 tariff.. This
practice confixrms that the 976 tariff establlshes ‘an ”applzcable
rate” for Section 6 and & bmll;ng serv1ces.,g;¢g»~. L

In oral argument on- the motion :or summary judgment,
counsel for Pacific conceded that Pacific has bllled the.

information charge for some intorLATA callu, but argued that this
practice should be found to exceed its authorlty. '

*What Pacific did here is pernaps ‘not entlrely
supported by its 976 tariff. ' When Pacific ~ -
applied that $2 rate on these interLATA calls,
we submit that we perhaps went beyond, we had
no tarifg authorxty to apply that rate, because
all that it says in the Section 8§ provision
that I referred to you, it says the dial-it’
charge will also be billed, et cetera. But
there is an imperfect reference here. It ,

ggesn't specify what the dial~it charge should -

*But why did Pacific do this? What Pacific dia
is it found that it had the ability, because it-.
had the recording information because the

. customer was also Pacific’s customer, its
billing system, for lack of more technical
words, had the ability to attach this 976
charge in its system. And it worked~smoothly
through, and we were able to remit for the:
benefit of Mr. Selby’s clients and all the
other information providers, we were able to
give them an additional service beyond- the four
corners of our 976 tariff.”

We reject Pacific’s. argument that its practice of blllxng
the 1nrermat;on charge for some interLATA calls is in violation of
its tariffs. Instead, we find that Pacific violated its.: tar;::s*byw
failing to bill and remit for. all interlLATA calls carried.by IECs
pursuant to Pacific’s access tariffs.. .- TS ST St IS U ST S ol

-
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. Pacific:has offered ‘a numbexr of practical’reasons’why it "
has not billed information chaxrges for calls carried'on Feature -
Groups B, ¢, and- D. <Complainants dispute: whether these” problems
really exist. It is not necessary for us to determine’ the validity”
of Pacific’s arguments. " Even if- we assume that Pacific was faced =~
with some practical impediments in billing information charges for
all interLATA calls, these impediments neither diminish' theregal -
requirements of the tariff, nor excuse Pacific’s failure to’ comply
with it. Xf Pacific believed it had the authority to bill and -
remit for interstate calls,12 and yet found it impractical to
implement the tariff uniformly, it should have either resolved the
problems or promptly amended the tariff to accurately reflect its
actual billing practices. e

WeAconclude, therefore,’ that Paciflc’s access*tarlffs
require Pacitic to apply to all calls over switched access in the
terminating d;rection the charges per call as Spec1rled in the 976
tariff. o R . :

Complainants moved for an order, to show cause why
sanctions should not be imposed-against- Pac;tlc for aubm;tt;ng a
verified statement which. is alleged. to—bevfalse and.m;sleadlng.
Complainants contend that Pacific’s flrst verzrzed“statement
conflicts with its second verified. statement and that Pnciric knew

A ot

o

12 Counsel for Paciric stated that Pacxrlc’s employees*apparently
believed Pacific had. authority to bill for such-calls until
Pacific’s new legal- interpretatlon ‘was_ 1ssued in late -1990.

- 16-="
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or. should have known that the -statements. were. in conflict and were
at oddsgwith:itS»Own;C°nductp;3;; T R T R < TS SN SR ST RN
- Complainants do not seek pecuniary or disciplinary: .
sanctions. .Instead, they:believe that an appropriate sanction .
would be to strike the second tariff interpretation. - . -

- Pacific responds that the motion to show, cause . is. .
frivolous. - Pacific contends that the change in its argument is
merely an elaboration upen its legal position, and that there is no
basis to bar it from propounding a more.thorough interpretation of .
its tariffs. - - o R T W T -

O A P ] bt

13 The contradictions in Pacific’s argument are summarized by
complainants’ response to Pacific’s motion for summary judgment:

#In its. February 28, 1990, Motion to- Dismiss in - -
Case No 90-01-047, Pacific argued that, ‘The
tariff is clear and unambiguous on its face
(that] Pacific is authorized by its tariffs- to- .
bill and remit only for flat and measured rate

access lines, calling card and’'allowed
operator-handled calls which are made within a:
976 Calling Area.” (Id., P. 2.) Pacific then
changed its position in- its October 16, 1990,
Motion to Dismiss in Case Nos. 90-09=013
through 90-09~017, by asserting the same o
language as quoted exgept that it changed the
words ‘within a 976 Calling Area’ to ’‘from
within its California exchanges.’ (Id., pp. 3=
4. Now Pacific has changed its position once
again, this time admitting that it is not
always necessary for a 976 call to have
originated from within either the 976 Calling
Area or its California exchanges in order for
the call to be billable and
remittable....Pacific has now given the
Commission three (3) distinct readings of its
tariff, yet it asks the Commission to accept
the proposition that its 976 tariff is ‘clear
and unambiguous on its face.’ Such a request
should obviously be rejected: .the one thing: "
the 976 tariff is pot is ‘unambigquous.’ The. -
976 tariff may be the most ambigquous tariff in -
all of Pacific’s tariff schedules.”

- 17.-
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We zind‘that PaCiric 8 secondfargument, that the 976
tariff is strictly ”intraLAiA,' is fundamentally inconsistent with
its first argument, that the tariff is limited to calls Within the
local calling area.’ The second argument is also expressly contrary
to Pacific’s own past’ interpretation and application of‘the tarirf.
While we are troubled by the inconsistencies in Pacific s
arguments, we are not persuaded that these inconSistenCies require :
us to strike Pacific’s pleadings.‘ The long-term interests or the
parties and the ratepayers are better served by a deciSion on the
merits of the pending motions Zor summary judg‘ment, rather than by
a sanction which would prevent us from reaching the ultimate issues
in the case. The motion for issuance of an’ order to show cause is
denied. o | ' ST B
2.7 Future Proceedipgs -

The ALJ ‘will set a further" prehearing conference Within
30 days of ‘the effective date of this deciSion. The parties shall
file and serve a prehearing conference” statement no more than ten”
pages in- length, five days ‘before the' prehearing conference. The o
statement' shall set forth the agenda for this conference, the
issues to be resolved, and a proposed schedule.

- 1. “On January 7, 1987, Omniphone and ' four other companies :;ﬁ
filed a complaint (C.87-01-007) againot Pacific, Allnet vand crrc.”
2. Complainants contend that Pacific has not’ remitted to the
IPs for all calls for which it is obligated to remit under the o
terms of its tariffs. - )
3. Between January 1987 and September”199o 14 additional !
complaints were filed by IPs; each containing allegations Similar
to those set forth in C.87-01-007.
4. Advice Letter 14603, filed on August 9, 1983 states-“

~The 976 IAS customer initially will receive a
remittance only for calls: originating from the:
976 Calling Area as described in the attached
tariff; however, after November 1, 1983, the
customer will receive a remittance for all

S
'’
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calls, as described in the attached tariff, .to .
that customer”s announcement or program.fff“

Sa Thls language 1s unamblguous and unqualr:;ed. We f;nd LL

that it. lmposed upon Pac;:zc an obligation, e:tectlve November 2,
1983, to issue, to the customer a rem;ttance for all directly dlaled

calls completed to the IP program,. not just those whmch orlglnated .

within the local calllng area.. . cel . _

6.\ Because LATAs were lmplemented artcr in;t;atxon of 976
servmce, we cannot accept Pacific’s Jargument that when.the . 976
tariff was filed, the terms ”darectly dialed” ox ”sent pazd” PP
referred only to ”LntraLATA”‘calls. Instead, we rznd ‘that., th&s o
tarifs, after November 1, 1983, appl;ed to all dlrectly d;aled R
calls connected to the IP.

7. On August 25, 1982 the U.S. District Court enterad the . .

MFJ which requ;red the restructuring of the Bell System.;e
8. Pacz:xc 5 authorzty to b111 and remat for.976.calls was

sharply lrmlted by the terms of the MFJ whrch became ezrective on -
January 1, 1984. As of th;s date, Pacxrlc was expressly. prob;brtedl
from provzdxng lnterLATA servxce, except on an exchange access.. . - .

basis. L
9. Pacific has, in tact b;lled 976 cnarges to ,some. IECS .

that deliver interLATA calls to Pacific via Feature_ GroupdA.access.

Pacific has also billed the end user tor the intormarxon.cbarge

for znterLAmA calls carrled by an, IEC us;ng Pacific’s tazxirr

Section 8 b;lllng services. To deternlne the 976 charges that.are :
applicable to the IEC or the end user, Pacrflc applied. the charges ..

set forth in the 976 tarxtr. e - o

A 10. Pacmrrc s access tar;ffs requlre zt to apply to all calls-
over switched access in the term;natlng darect;on the charges per . :

call as specified in the 976 tariff. .. . e
11l. The 1ong-term znterests .of the part;es and the ratepayers
are better served by a dec;s;on on the merxts or the pendlng

Lo e 8

e
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motions for summary judgment, than by a sanction which would
prevent us from-.reaching the ultimate issues in the .case:

1. Pacific’s October 16, 1990 motion to dismiss-should be -
denied. S e R B AL T TS TE L IS KON Th SPRI AR TS L

2. Complainants’ motion for an order to show cause .why-
sanctions should not be imposed should be-denied. ,

3. domplainantsf motion for partial.summary judgment should

be granted to the extent set forth in this decision.

4. Pacific’s motion for partial summary judgment should be

denied.

OQRDETR

IT XIS ORDERED that:
1. Complainants’ motion for partial summary judgment is
granted as follows:

1. Between September 8 and November 1, 1983,
Pacific was obligated to remit only for
calls originating from the 976 Calling Area
in whlch the IP was located.

\, e "f"”

el 2 Between November 2-and Decembexr 31, 1983,

womor - Pacific 'was obligated to bill and remit for
-ﬁall directly .dialed calls completed to the
‘N IP”sS program.:

2. On and afteyr. January 1, 1984, Pacific was
*-obllgated to bill and remit for all
...directly dialed intralATA calls connected
. o_.-to the IP,. and for all interLATA calls
W requ;red by the terms of Paclific’s access
tariffs. -

4. Pacxf ¢’s access tariffs require Pacific to
apply to all calls over switched access in
the terminating d;rectxon the charges per
call as specified in the 976 tariff.




C.87-01-007 et al. ALJ/GLW/p-c

o . . . . W R “ oon
. e gt e P s g wy - vr o Lo
N PR PN \k"""""’ Wi T s T

2. The parties shall file and.sexve a’prehearing- conferencet
ey

statement, no more than 10 pages in length, 5 days: before thel.. ~7»
prehearing conference. The statement shall-address how this -
conference should proceed, the issues t0 be resolved, and a -
proposed schedule.” 7 . .0 . TOnomoororm Cooongcas Comol
This oxder becomes effective-30°days from-today. '/ <&t
'Dated October 23, 1991, at San Francisco, Calffornia.

VI e L

AR

CLange e e

PATRICIA M. ECKERT
President

JOHN B. OHANIAN
DANIEL Wm. FESSLER
NORMAN D. SHUMWAY
onar cCommiss fonexrs.
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