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R~8S-08-042 ALJ/GAA/jft 

, I. Armour; Goodin, Sehlotz &':, 
MacBride' ~ (l\G~) Begue.,,;, 

.,1, ." . ,j 

On February 15, 1991, AGS&M~ a private law' firm,w'hich . 
• • ,,' ,'. " I 

frequently represents clients who' 'seek certificates,' 'o~ public 
convenience and necessity (CPC&N) to become nondominant' 
interexchanqe carriers (NOIECs) in California, filed a peti:'tion for 
modification. of Decision (D.)' 90,-08-0'32' d'at'ed AU9ust'S"~'i'990. 
AGS&M seek! modification of 0 ~ 90-0S;"')32' :to l'iberal'lze a :firiancial 
requirement for new applicants 'seeking'a CPC&N, which'would.::permit 
consideration ,0.£., pro j ec,ted'reven~es:':as,:par.t_'o.f_ :the'~'di~mon~:t:r:a tion of 
theneeessary financial support. -", "-,", 

D.90-08-032 adopted a minimum requireme'nt 0($4:00,000 in 
uncommitted cash or equivalent financial resources for new 
applicants seeking CPC&Ns to become, Nl'IECs. 1 , .. ,~. 

The decision stated: 
~Any applicant who can make a rare case showing 
that $400,000 of cash is not needed for his 
proposed first year of operation, in absence of 
revenues during that period, may be granted a 
CPC&N with. a lesser ,amount.. Asuffieient ' 
showing must be made, however, that applicant. 
can meet all demands for wages ,rents, . 
wholesale IEC: [interexchange carrier) 'and' LEe­
(local exchange company) services" equipment, 
and supplies and any applicable taxes and . 
insurance for' the first full yea.r 0,£ operation' 
with ~ les$~~ amount of cash available in . 
lieu of the $400,000 minimum standard." 
(D.90-08'-032, 37 CPOC2d 130,148', emphaSis in 
original. ) 

',."i. -I,. ,I': 

'" .. I." ,. ~.'.',' 'i,/:;; •• : ... ,L,::: .;."~I.', ,'j," , 

1 0.90-08-032 further directed that the $400,000,. minimum, ,.,<. " 

standard be increased by 5% each year starting-'in'199'l" to" account' ,' .. 
for increases in costs of business operations • 

- 2- - .. 



R.SS-OS-042 ALJ/GAA/jft ."\/ \.,,} , "', •• L/ I 

,-' r " 
'" ", ,j ,~, ': 

Specif~ca:llYi:-_ :AGS&X_:asks-:thAtr-the: phras:e',\:':"in absence of • 
revenues during that period," of the above quoted paraqraph be 
deleted. AGS&M also: su9'gests some"addi-tional editing of that 
paragraph for streamlining. and.'c'larity' asfo1lows : Replace the 
phrase "make. a rare caseshowing'·,.in the. first line, with "a single 

• , ,,' , • ", . . I., .: ... " 

word, "demonstrate," and add the words ,. (or the, equivalent) ," "after . 
, _. " " '"' ., I ..' '., .. ' • • • 

the words "cash available It in the next to the las.t line o( .the , , -"J. 

paragrap~ •. _ , , 
AGS&M al,s,o requests_thatConcl~~ion of ~aw lS~e, .revised 

to be consistent, with the narrative changes suggested"above, and to 
• ,,- - ".' " I I ,'I , 

include the following deletion and addition, respectively: 
" ••• e?Cceptinq onl, as prOvided foJO ill the 

• ..J./ 1 £'..J.' f£ ' l' Iloorrat:c 0 e alIa, or tlzcXlxu:cn9" oae t lilt tJXIX.!, 

II. hckgxound. 

, .'1,,,'-' 

AGS&M contends" that the phrase '-'" in absence:: of, -revenues' 
makes the provision unworkable and: does' not~repr,ese-nt'the' intent of 

, , , , ' 

the parties or the Commission in adopting a financia.l,requirement." 
Earlier in this rul-emakinq prOCeed'ing, :two part.ies 

commented. on the- Commission's proposed decision to adopt a $400,000 
minimum cash requirement for new NOIse' CPC&N applica'tfons'i, the 

, . . .. ', 
requirement that was adopted. in O.'9'O-OS'-03'2.Thes,e:parties, GTE 
CaliforniA, Incorporated (G'rEC) and. California Association of Long 
Distance Telephone Companies (CALTEL), supported the proposal t'O 
require a $400,000 minimum cash balance. Nonetheless, CALTEL 
contended then, as it does now, that the Commission should maintain 
some flexibility with reqard to the $400,000 requirement (CAL'l'EL 
comments, March 12:, 199'O'~': 14f.: ' <""' '~" ..• -.~';,--;!, 

. , .p,.' '.\,.' I' ,,':;.: ' ;/':.1 '" , ,_.J" '. 

'f \ .... ,. , .... ,.,,', ',,'! 
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R.SS-OS-042 ALJ!GAA!jft ~ \,: . rt I, :. It:"':., :::'" ,,.. \"1 •• 

AGS&M's petition·"for:modifl:eat:ion' now seeks similar 
flexibility'tO: t'h~t re~omniended'~ &TE'I>'~:"Mareh 12, 1990 
comments. 
A. Co~spondenc:e« Protests« angLor Comments', Reeei vest 

No prote~t~ were rec~ived inreepone0 to AGS&M'z petition 
',' I • 

for modification during the 30~day protest period. 
In reviewing' the language ,ehanges that AGS&M sought in 

its petition, the administrative law judge (ALJ) concluded that the 
revised language eould lead 'to further ambiguity and differing 
treatment of applicants .by differentALJs •. Accordingly, the ALJ 
asked AGS&Mto provide a more detailed propo!al to allow the 
Commission to satisfactorily assess the ,financial stability of new 
applicants. 

On May'3, 1991, AGS&M responded'with a letter making two 
suggestions,' the first' for applicants . who have ,a track'record for a 
sim.!lar telecommunication business and·the second for app1icant.s 
who are entering this market as' a new anc:\.'·unproven 'acti vity.· ~AGS&M 
recommends the follOwing treatment for the'two catagorie,e: ,,', 

ttl. Applicants wi.th a:'tx:ac)s record':' .,,' 

"As part of the certification review for' ,; " 
carrier! which have already'been. providing , . 
similar telecommunication services in other .' 
states or have been providing:some type· of 
telephone related service not requiring 
certification in California, we suggest that 
the Commi~sion require that thecarrier'meet 
the requirements outlined in California' 
Corporation Code (CCC) Section 500(0) ('Section 
SOO(b) '). Section SOO(c) outlines the . 
circumstances under which a 'corporation may 
make distributions to its shareholder! and sets 
forth a basic solvency test to determine if the 
corporation would, if it made distributions to 
its shareholders, remain solvent in the equity 
sense. 

~Section SOO(b) states in pertinent part: 

~(b) The distribution may be made if 
immediately after giving effect thereto: 

,," . . ,. 



R.8S-08-042 ALJ/GAA/jft , . 
'.,,' '.':, 

" (1) The ·sum. o,f the, .. assets ·0 f, . the " ..:'. ,; 
corporation (exclusive of 9'ood.wl.:l·l~··· 
capitalized. research' and"' 'deve·lopment: 
expenses and deferred charges) would 
be at le~stequc.l to 1-1/4 times its 
lic.bilities' '(.not including deferred": 
taxes, deferred income and other 
deferred credits); and 

" (2) .The current assets ,0£ the corporation 
would be at least equal to its 
current liabili tie~ or, if· the:· 
average of the earnings of ,the .' . 
corporation before taxes on income 
and before interest expense '" for the 
two preceding fiscal years was less .. 
than the average of the interest 
expense of the corporation. for such 
fiscal years, at least equal to 1-1/4 
times its current liabilities .••• " 

AGS&M contends that it, is "advantageous. to ,:use the· CCC 
S SOO(b) criteria because " •• ~it is an, already widely. used test, 
the criter~have already been .legislatively approved, and the 
criterid .are already f.amiliar to ·corporations." 

"2. Applicants ~thoutp~evioU8,experience~ 

"For new applicants without ,past experience in 
offering telecommunications. services, we . 
suggest that the· Commission require that the 
applica.nt submit: (1) a·cdshflow analysis .for 
the first year of operation, (2)· a detailed ' 
list of assumptions to support the cash flow 
analysis, and. (3) proof that it has suffici.ant 
cash on hand or line of credit to meet the 
higher of all of the expenses which might be 
incurred during the first three months of 
operation or the maximum cumulative negative 
cash flow shown on the cash flow anc.lysis. 

',' . , ~ (J .1,. '. .. :.;' ,'.):., . r:: , .' 

- ,,~5: -., 

" 

• 

• 



• 

• 

• 

r- .' i', , • ~ I" l' , 
.'." • ..... 1.,.- :,'" .!, 

R.85-08-042 ALJ / GAA/:l ft 
1(" ......... ,.' .. 

It Attacheci2 'is.'a ~u~qest.~c:i::~ode;fo.fd ',c,asn 'f~~w.:-::.:~'·' 
analys.is for,"an interexchanqe carrier ,w):lich 'was, 
designed to reflect ,the typical expenses and: . " 
charges a carrier will incur in,the provision 
of telecommunications., services. Below is a ' 
sUg'g'ested list o£ ass,u.mptions which the. ' 
applicant should alsooe required to provide to., 
the Commission in support of the cash flow, 
analysis: 

"a. Number 0'£ customers estimated by', 
,month: 

'·0. Projected retention rate of 
customers:, ' r ( l' 

"c. 

"e. 

"f. 

.', \1 ,r' 01 , 

Numl:>erof lines, to be billed ~y 'month:, 

Number of . minut~s ',t6 be biiie'd 'by:., " 
month: ',' ., .... " 

Billing" costs by, m9nth:, 

Percentage of uncolle'ctibles used .in:: , ' 
the cash flow' an~lysis. '; . ' l,' 

AGS&M also sugg'ests that the Commissi~n ,gi~e:~., n, 

consideration to a pro, forma cash flow analysis,for:applicants 
who have a "track record" but do not, meet the CCC ,s'SOO,test. 
B. $w;ltchlesG Resellers, ',H 

On May: 23, 1991, AGS&M 'forwarded a,second lette'r to the 
ALJ containing the following detailed definition of a "switchless 
reseller ... 3, :',' ,"': 

. ,\ . ~" ".' 

. .'",'" \ ~'}. 

, . t,:_ 
:: I , • .'. ,: .'.1 ,~r ".~<> 

2 Model cash flow analysis" form'omitted for purposes'o~ this 
narrative ." 

3 This category' of " reseller has no, investment "in switching' 
equipment or leased, physical telephone 'plant' and:'presumal:)ly would 
not need significant amounts of uncommitted cash to commence 
operations as a reseller of communications services. 

- 6 -



R.SS-OS-042 ALJ/GAA/jft 

"The 'traditional reseller',.is defined by the 
Federal Communications'''Comm.i:3sion (' 'FCC' r'as ,'a-' 
carrier which leases' aI'l'of 'the cfrcuits it' ,C'", 

uses to provide ,service to'itscustomers:from 
underlying carriers .~ CSS FCC"2d at 2'9.) A ' 
trad.itional reseller is a certified'common 
carrier provid.ingservice'under its own' 
tariffs. It gathers originating traffic into 
its own switch over accessfacilitiesth~t it 
purchases directly from the local exchange 
carrier ('LEC'). It then terminates that 
traffic over transmission "facilities that· it 
leases from an underlying, typically larger, 
carrier. 

"In the past few years, the telecommunications 
industry ha3 experienced a qrowth in ~witchle$$ 
reseJ.:lers. Switchless resellers are also' 
certified common carriers providing service 
under their own tariffs; from a regulatory 
viewpoint in California, they stand in MC!'s 
shoes. They also terminate ,traffic over the 
facilities of another carrier. There are two 
significant differences, however, between the 
traditional reseller and aswitchless reseller. 
While the traditional reseller operates its own 
switch, the switchless reseller employs the, 
switch of another carrier, typically the 
carrier that provides the circuits over which 
the traffic is ,terminated. Secondly, while a 
traditional reseller purchases'access services 
directly from the LEC, the switchless reseller·, 
employs the access circuits that are purchased 
from the LEC by the underlying carrier. 

"The distinction between traditional and 
switchless resellers is of regulatory 
significance in California for one principal 
reason, the financial fitness standards 
announced in 0.90-08-032. Because switchless 
resellers do not incur the costs of operating 
their own switches or purchasing originating 
access service from the LEes, they are able to 
operate with significantly lower costs than is 
required ,of the traditional reseller. 
Moreover, whatever risk is borne by the LEC 
with regard to the payment of access charges 
depends on the, financial condition of the: . '. ' 
underlying carrier (the LEC!s access. cus,tomer) " " 

",' , 

- 7 -
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R.SS-OS-042 ALJ!GM!jft 
j, ~' ' .. "' ,:, 

, : I • ,.. ; <'" '(',. '.1',1 "f", ',O" ", i" '. ,,1', \ 'I - ' I"' :''''\ 

,,, 'rather than the financial condit'ion '0:£ the:" ',J 

switchless, reseller .. ~>· - :'0 . ",;" " ".' 

"Switchless rese11ers are also distinguishable' 
from' '~agents" which· merely' market; the: 
underlying carrier's service to customers. under 
the underlying c'arrier' s name pursuant to' the 
underlying carrier"s· tarif£s.and/or r ,in some' 
instances~ act as,the underlying carrier's 
billing agent. By contrast, a switchless 
resel1er is a certified car;r:ie~provid).ng 
~eryice under its own name and in accordance, 
WjJ;hJt5 own tariffed rat~s." (Emphasis in 
original. ) 

'I"~ 

-< \ >. 

AGS&M, in its letter, also asserts that this Commission 
treats all NDIECs the sarne for regulatorY purpose's i :howev~r; "it 
more stringently re'gulates AT&T Communicationso:f Califor~ia 
(AT&T-C), the one dominantinterexchange carrier (IE~). Whi'le 
AGS&N established that a "Switchless Reseller" will 'not likely face 
the financial risk of a traditional reseller, it did not propose .. . ," 

that the Commission create a new class or subc'lass.o:f. NDIECs for 
"Switchless Resellers." 

In the course of pr,eparing,4 ,pr~posed': de~~,s1on on AGS&M's 
petition, the assigIled ~J noted the importance of AGS&M's letters 
of May 3 and 23, 1'991, and the ~~ed: to "address 'the~"c~·~ce·r·~s raised 

by those letters in any proposed,dee,is.ion for cons.ideration by the 
Commission. Contemporaneously ,::he.,~J also reyiewed· th.e: service 
list used by AGS&M in ser.ring its petition and the 'letters, and 
noted that AGS&M had served ,the petition and the May 3, ,1991 letter 

, ", . 

on a dated service list, and had not served the MAY 23, 1991 
letter. At tha,t point, ,the ~J deterl\\ined th,,:t broad~r, notice~f 
AGS&M's petition and letters was appropriate. ~>, ,'. ; ,", 

Accordingly, .on September 6, 1991, he issued a ruling ,to 
• , ' .,", " • "I 

all LECs, NDIECs, and other parties who had been involved with 
Rulemaking CR.) 8.5-0,8-:042, or who, .had :requested andrec~~ved a copy 
of O.90-08-0~2~ giving. them, an ~ppo.rtunity ,to file. and seo/~:.,;~,,<;. 
comments on AGS&M's petition and letters by September 26, 1991 • 

- 8- -~ 



R.85-~8-042 ALJ/GAA/jft ,r'r f 
.. 'i' " ,. ~ .' -, " < .. /; 

Only one round of comments was solicited, and AGS&M was 
" I r' ".I:'.::',~··' j .1 •• ';, '1),:,~', "~,r.;, .. ~; .. '~ 

permi tted to file and serve its exceptions:, to', the.: c:onunents by 

October 2, 1991. , (' ' ,'~.'.' 

To reduce the' burden of' ser:ving 'the conunent5:i-:d~d 
exceptions on'a very lengthy seriie~,.,list~~he ,ALJ','~n?t~d~::in the 
ruling- that parties wishinq, to 'be serv·ed'with·copies: 'o·fthese 
comments must send a letter requesting- suchsery:ice'·:'to· ,our Process 
Office by no later than s'eptember' 13,.1991 •. Fivep~ities'. requested 
service in response to the ruling I ,and: by a subsequent .. ruling dated 

" ". ,. ,. 

September 18, 1991, the ALJ reduced the required .service of 
comments and exceptions to those five parties. 
c. Comments Reeeiv£9,....in Response to the 'w Ruling " ,',. 

parties: 
Timely comment:s were receiv,ed.. from the followinq six 

. '!' ,. • • ' .' ' " ), 

\'. 

1. The Interexchanqe Reseller ',s ASSOCiation, 
(IRA). ' .. 

.. \ ~"; r.' •. ' l , 

2. Telecommunications Marketinq Association 
(TMA) • ' ",.' " ' 

',. ! 

3. World Wide Comm'\lnications Limited. 
Partnership· ("world. ·Wid.e) ~.: . ' 

"J' ,.\ 

• • '.' .:' (,~, ,I ", ). ", :: 

4. Marin Telemanagement Corporation (MTC). , 
, • _',' '" ',."." - " ","" ,j II" 

s. MidCom Communications" Inc:. {MCCI ) . , 

6~ The CoinnU.ssion"s:Oivision of' Ratepaye£"':~: 
. 'Advocates: (ORA).' .. 

IRA; '!'MA, MCCI, and World Wide 'qenera.l;ly su:pp6'rt: 'AGS&M~S 
petition and the specific relief reqUested.' in the petrtion> 'This 
is understandable as these entities ar'e eitherassociat'ion's 
representing resellers and favoring-the expansion' of reselier' 
services, or individual entities seeking'entry into the C",lifornia 

, , •• ' .,1 

market. \ ' , ~ ("~" " 

The above' parties all aqree' that "'Switehless -Resel:lers'" " 
should not be required to demonstrate the' same' finane'i-al~' - '::::. .. > 

. ' .. '. 

9 -
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• responsibility·"showing:as·~s.witched:· res~J:lers:."They::cont'end that a 
, ." ',' " • ',; po • "",.' • ." " ., ~, , ". / ", .. " 

• 

• 

"Switchless Resel1er"' has' greatlyreduced· ... expenses:'as<.compared to 
trad.itional resellerz.:· .. , .. 

IRA, TMA, and World ,Wide. also support AGS:&M'S·:'p~oposed 
use of revenue projectio~sto' supportthefinanci.alres'ponsibility 
requirement for new NDIEC applicants for:CPC&Ns.. . .. 

MTC commented that there is " ••. no need to change the 
language (of 0.90-08-032).. concerning the . $400,00'0 require~ent." 
MTC also argues that AGS&M's petition is: in· the' w:onq ... fo:cn and that 
AGS&M will stand to benefit, 'directly' :fro~the propo'~ed..c:hanqes if 

enacted. 
MTC opposes any proposal .to .. subj ect "Switchles~s: 

Rese1lers" to requlation, since "the so call'edswitchless· resel1ers 
have not dedicated property for public use and cannot 'b:e:, subject to 
regulation." (M'l'C Comments, p~ 3.) mc's, oPPosition,to utility 
treatment of "SwitchlessResellers"is a new issue which was not . . ., , . '.' 

part of AGS&M's petition, and was not raised by any·o:ther· party. 
DRA in its comments. obj.ected to the use .df a 'projected 

cash flow statement in support ofth~:O'~.9'0-:O·S-O'3-Zfi.n,,:ncral 
requirement. Speeifically ORA asserts that: 

"AGS&M proposed to :apply section, SOO t~) to 
applic,,-nts with a ;track record.'.'· Earlier 'in 
this document,'ORAhas'offereda superior test 
for those applicants with a tr,,-ck record., The' 
test equates those applicants that are able to 
meet current certification requirements, with 
those deemed to have an adequate track record. 
We do not believe that the test proposed by 
AGS&M is an adequate standard for the issuance 
of CPC&NS. 

"Next, AGS&M propos.edto' justify a capital 
requirement of les·s than the' $420,000 ·for:new 
companies based upon a·cash flow statement. 
The cash :flow statement would·forecas.tca·sh 
needs for the next year or 'two, and' reduce rche 
cash required by the projected amounts. 



R.S5-0S-042 ALJ/GAA/jft /.,/.; , , 
,I. I 

"The problem with. ,this."approach, ,is: ,that ,_ther~, ,is r" - "i.:',' ,,', • 

no a~::D.u:ane0 th.,t the applicant will e.,rn a , 
§ingle dolla);, over the projected period'. ' 'The ' 
forecast is just a wish list predicting wha.t" 
the applicant hopes will occur. The cash flow 

, forecast' is a useful tool to manage cash in ·an . 
established. organization. But, it will, not .,' 
assure that new,applicants for CPC&Ns, will have 
a reasonable-degree of capitalization. 

. ,. 
"ORA believes that the $420,000 d.ollar value 
requirement is reasonable. However, ORA does 
not £avo; a ~ requirement because no 
reasonable business person can afford to keep a 
significant amount of resources in the form of 
cash. A prudent business person would invest 
in short term investments in ord.er to earn some 
return on the idle cash ~ ORA believes that it ' 
is more important to' demonstrate access to 
financial resources equal to $420,000 than to 
have that amount of eas'h on hand •. 

"There are a number of alternatives to the 
$420,000 cash requirement that are' preferable. 
And there are numerous ways, to demonstrate that; 
a business has access to financial resources. 
One such source i3 an irrevocable'line of' 
credit from an established financial, 
institution. Another source could be a loan 
guarantee or a line of credit by a reputable 
busin0ss or venture capital,orqanization •.. The' 
reputation o£ the ,guarantor must be,e:stablished 
by audited financial data and appropriate 
references. 

. .' ,,' 

"Another possible-, source of protection, .to " 
consumers and suppliers of CPC&N.applicants 
could be a performance bond posted by the 
applicant. The bond would be in the amount 0'£ 
$420,000, or such other amount as is , , 
appropriate to compensate customers or vendors 
in the event o£ f.inancial failure of the' '; 
applicant. In the' event 0·£ £inancialfailure, 
the bonding company would compensate customers 
and vendors for amounts due, them by the " , , 
defaul ting company ... 

- II -
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... , .. 

"In summation, ORA::. believes- that: there is no 
reasonable justification for treating reseller 
NOIECs differently from other applicants for a 
CPC&N. . ORA does not believe that a specific'­
cash requirement is absolutely necessary in 
order to issue a certificate. However, ORA 
believes that one of a number of te5ts or 
standards should be applied to the applicant. 
that would establish that financial resources 
amounting to at'least $420,OOOareavaiJ:'able 
before the certificate is is.sued •. " CORA 
Comments, pp. 5-5.) 

D. AGS&M's Exceptions to filed Comments. 
AGS&M asserts that " ••• it did not and does, not s'l.l:pport 

establishing a separate category of NOIEe, known as a Switchless 
Reseller." It opines that the sole purpose fo,r which the, 
Commission should acknowledge the existenc.e of "Switchles~ 
Resellers~ would be to recoqnize the lower costs attendant to that 
type of service when, evaluating an applicant'S financi~l, ", . 

requirements. ," " 
Specifically AGS&M. pleads its position as .follows .. : 

. ..."... I,' •. 

"Petitioner agrees that all ,NOlEe applicants." 
should be required to establish some minimal 
level of financial· fi tness,.The Commission 
should not certify carriers that ,obviously do " 
not possess tho financial resources to' sUrv'ive~ " . 
the :start-up period.' All the Petition asks- is,' 
that in applying this single standard, ,the 
Commission recognize particular cost 
characteris,tics.· attendant· to operation, as, a', 
'switchle3s roscll0r' just a~, tho Commie$ion 
would recognize' that cellular resellers' do not 
construct cell sites and that 'on call" 
passenqer staqe carriers do not bear the 
capital expenses of scheduled service. To that 
extent, Petitioner concurs with ORA." (AGS&M's 
Exceptions, pp. 6-7.) 

I, , 

AGS&M also took exception to MTC's. comments· focused. 
against AGS&M and its petition, and' to' MTC" 5 e~res's,ed ~el~eft.hat:' ,: 
the Commission should; not 'grant CPC&Ns. to "Switchles,$..'Res:ellers:. . ."',··',: 
We will address those issues in'our discussion. 

,'" \ , . _. ;, '.' ,,, 

',/, . 



R.S5-0S-042 ALJ!GAA!jft ~. . ,., .""Y' 
" ... 

l • I r " ~ ,:., ' , ~'. " '-/" " .~ 
, " ~ • " , " J • i. J ' 

, ,'. \ I I \ . I • '. '::.' '-: I~/ 

We will 'ad.d.r~ss the conc~rns regarding' "Sw.itC'hl:ess 
Resellers" before addressing'the specificfssues-raised:'by AGS«M in 

.\ i , • r', .~ •• .' • 

its petition. ,_ 1',"-", 

A. Switehless R2$ell£~ .,. , '. ,', 

L' " ~ " \ ' I.. " .' , : 

AGS&M presumes and accordingly recommends that~a 
communications services "Switchless Rese~'l,er" 'Sho~ld: ~o;,:~ need 
significant amount of uncommitted cash to commence operations. 
AGS&M presumes that by definition the '''Switchless'Rese'l'le£'''' 'has~' no: 
investment in switching equipment or leased physical >telephone 
plant. We' agree and. will red.ucethe ffrst year financial--:' 
requirement 'to $75,000 for such,applicants. 4 ' We 'doso'with' the 
understanding that the "Switchle'ss Reseller'" 'does not construct, 
operate, or lease utility property and accordingly i tdoes"not 
switch telephone lines. In addition, it does not'subscribe to 
telephone service under the LEes' access tariffs. Therefore, the" 
$75,000 cash requirement should allow for'opening and staffing and 

" 

supplying the needs of a business, 'office for' six; m0X":th~','t_o' a year • 
as its business develops. However, these,same facts cause MTC to 
raise questions about the neces_sity' and" propriety' of 'reqUiring 

. '., . , 

certification of. any business which'. operates purely ,as a~~' 
" /./. 

"Swi tChless Reseller." .. 
"' ,J.\ 

A strict interpretationo·fPt1: Code 55 2'16,:",23-3,,',. and 234 

would limit the definition' of "public utility" :eo orilya)~uSiness 
entity that owns, controls, operate-s, or. manages a telephone line • 

. .. ~ ~"" -, 

4, This .minimum required amount "should: cover o'ffice-:..rent, 
man~gement, ,sales and clerical salaries, vehic le. expens,es,.. . ' " . 
insurance, office supplies and nece'ssarybusiness' forms',' 'iJ:ti1:ities~" 
postage, and. other routine expenses' for. the first: six months:, of; . J 

operation in anticipation of revenues. Without hard rec.orded data 
from actual start-up operations, i't would be . diff ieul't "to "establish 
a higher or lower number with any degree of precision. 

- 1,3.. -' • 



• 

• 

• 

R.85-08-042 ALJ/GAA/'jf-c:1t 
, •• 1 • }, 

The '''Switchl"es~ Reseller'''' 'may be'viewed as'; a""m~:rkete£":of": 
the services of the underlying carr:Ler~'''~ Under this 'example'1. ", -, '.i:;' 

arguably only the underlying carrier owns, operates,'switch~s, 
manages, and maintainsthete'lecornn\\lnications servlc'es ; involved ~ 
If the "Switchless Reseller'" were to disappear 'from the: scerie,the 
:!lervice could easily cont1nu~from. the underlying c.:lrrier"wi thout 

, , , . . .. 

any changes in physical plant or connections. 
This view apparently is the basis for M'l'C"scontention" 

that "$Wi tchless Resellers" are not 'u-i:'il'1ties. 'l'his'corLtention ' 
surfaced for the first time in i tscomments to .'AGS&M""S 'pet:tti6n~ 
and since some ItSwitchless Resellers" are already certificated'to' 

- , , 
do business in California, it would be inappropriate to summarily 
act to deny CPC&Nsto prospective applicants. 

At this point' we will continue to process applications' 
for CPC&NS for ~witchless Resellers ~ It-However, we are 'interested 
in o.s!"esing the merit~ of pO:!l3ible change! to 'thecurront' 
regulation of business entities which: engage solely in switchless 
reselling of telecommunications services furriishedthrough the' 
facilities of 0. certificated underlying utility.' " Should: we' pursue 
this issue further, it is likely that'wewould.'dosoino.: newly 
instituted combined rulemakinq and investigatory docket,' si'nce -this' 
would permit'the many parties interested'in the regulat'ion', of 
"Switchless Resellers" to participate and. 'be heard prior to any 
change in the regulatory status of these entities. 
B. AGS&l'{'s Petition to Modify O • .9Q-Qj):-Q'32 

AGS&M considers the rule of 0.9'0'-08-03'2' which requires a 
strong financial showing from new applicants for CPC&Ns'as' 
telecommunications resellersto be a reasonable 'requirement; 
however, it urges a much broader scope for ways torneet the 
requirement than that adopted oy the Commission. 

We concur that our position should be made clearer and 
broadened. as well. We do, however, have serious concerns over. the 
use of projected. revenues a~ the determinative,' elomont., of., any, 

, . , . . 
.. 1, ' 
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financial, ~,howing of an. appli~~nt ,.for: ,acpC&N. We .~~lladdress 
those concerx:-s.las:t: after broadeni~9', the .s,c?~e of "acceptable, ... .' , 

financial.sho~ings. . . .' ,.,'" .. ::, , 
Although. the dollar ~ount (S420,'OOO"in 1991) of the 
'. _ c,., •.. t ' I ',' 

financial, requirement is not. being challenged by: AGS&~'.,i.~\ :does:, . 
warrant some discussion to explain why it is needed. to ,s,",:pport such 
utility operations in the formative stages. of a new utility. As· 

, '. .. '. ,-" 

noted below, this type of utility. business. is capital intensive, 
- ..,..' "" ... 

and. a showing of adequate capitalization is vi tal ,to the "well-being, 
of the ,,-pplicant .as well "-5, to, the confidence of: its,.:custo.mers.,in 
the n~w utility venture. 

To illustrate this point we call attention to the highly 
'. I,' '. .' f • 

competitive nature of interLA'I'A communications utility.seryices, 
" \', '.' ' .. " , 

where any new entrant into this business. must be prepared to render 
service at rates at le~st 10% belowS those 'Of AT&T c~~~nications, 
of California (AT&'I'-C), MCI Telecommunications Corporation. (Mel), . , ' 

or US Sprint Communications Company Limited, Partnersh~p (USS.print) 
and still net 5% or 9're~ter revenue after meeting ,all expenses. of, 
its business,operations. 

To persons knowledgeable in these operations, ,i.t ,becomes 
. ., . ,,,.,, .J, \, 

clear that it is difficult, to purchase ,the necessary .services .in 
• • I, I .. ' " 

bulk, theI4:, switch the services,maintain. accurate billing ',' , 
. .' . . ~ . '. ~ 

procedures, give attention to uncollectible!, and derive ,the. 
necess.,.ry revenues, to pay for .,.11 of .the LEC access, services and., 
the underlying lEC's bulk ,service a,nd ,still, retain a margin,p#. 5% . 
or more after providing end users the necessary disc0\l:nt o·f 10% or 
more from theIEC's rates to compete for .business. ., 

Since AT&T-C, MCl t and US Sprint are already com12et,ing 
vigorously, it becomes even more difficult for a newreseller, to ", 

, " 

'i} • " ' . 

5 ~~,.Exh.ibit '7 r App,lieation: 90'-07-0l:5,':AT&.T·-C'fo,r: ' .. ,' 
Additional Regulatory Flexibility, Testimony o,f Dr. George John. 

- 15 -

• 

• 



• 

• 

• 

" . '\ 

R.85-08-042 ALJ!GAA!jft .,', ... ,." .... ..,. I",. ," . ' 

quickly grow to" a l:Ii1 l'ing3 'vol~e" 6'f'$70/~0:OO per' mon-e-h .:i:n\ a new 
, ' I" " .~ .;' , • t I : I 

business venture to compete with them. Withgros3:zevenues of 
$70,000 in this illustrative case, tlle owner would ,net 5% or $3,500 
per month when this volume of business, is' reached. .. 5; '.' This is 
hardly adequate compensation for the work and risk invo~~ed. It 
would likely take at least six months to achieve the $70,000 per 
month illustrative volume of business. During those six months, 
with all the startup costs of opening a business" e5tal:llishing an 
office with all the necessary switching equipment" supplies, and 
forms, paying deposits to an underlying carrier, and"obtaining 
installation of access ~ervice3from ~n LEC', the 'new applicant 
could easily incur $420,000 in expenses without yielding earnings 
sufficient to provide a reasonable salary for even the owner, let 
alone to compensate any technical employees, salespersons, or 
clerical help. Accordingly, while a greater amount than $420,000 
may be appropriate to support the first full year of operation for 
a switched service reseller,we will 'maintain ·that level for 1991 
and. the 5% annual escalator for e,,"ch: f.utureyear. 

1. Acceptable ~nan£ial SUppo;t 
We believe that any of the following unencumbered 

financial instruments will' adequately support the financial 
• . I. I 

requirements of 0.90-08-032 under. a broadened definition of the 
$420,000 minimum cash requirement ,for 199'1: 

a. Cash or cash equivalent, including: 
cashier's check, sight draft, performance 
bond proceeds, or trav~ler's checks; 

b. Certificate of deposit, or other liquid 
deposit, with a reputable bank or .other. 
financial,ins'ti'tu'tion; 

6 This would result in a gross salary of $3,041 after p,,"yment o·f 
the current 15.3% Social Security (FICA) tax rate for self-employed 
persons (Source: 1990 IRS form l040-SE) and prior to any other 
d.ed.uctions for taxes or benefits. 

- 16 -' , 
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Preferred, stock proce~ds or other corp~rate., 
'shareholder equity I provided' that use 1.5 .., 
restricted te maintenance o,f working .. ' 
capital fora period of ,at. least twelve 
(l2)months ~eyond cert1.fication of the' 
applicant, by the Commission;' 

d. Letter of credit, issued by a reputable 
bank or other financial institution, 
irrevocable for a period of at least. twelve. 
(l2) months beyond certification of the 
applicant by the Commission; 

e. Line of credit or othe'r loan, issued by a 
reputable bank or other financial 
institution, irrevocable,for a periOd. of at 
least twelve (l2) months beyond 
certification of theapp-licant by,the 
Commission, and payable on an interest-only 
basis for the same period; 

f. Loan, issued by a qualified subsidiary, 
affiliate of applicant, or a qualified 
corporation holding controlling interest in 
the applicant, irrevocable for a,period of 
at least twelve (l2) months ~eyond 
certification of the applicant by' the' 

\-,. " 

• 

CommiSSion, and payable on an interest-only • 
basis for the same period; 

1, •• ' 

9' • Guarantee,. issued by a corporation,. 
copartnership, or other person or 
association,other than" the: applicant, ':'. 
irrevocable ·for a period of at, least twelve 
(l2) months beyond certification of the 
applicant by the Commission; 

h. Guarantee, is'suedby a qualified' 
subsidiary, affiliate of applicant, or 
a qualified corporation helding controlling 
interest in the applicant, irrevo-cablefor 
a period of at least' twe:lve . (l2) months 
beyond the certification of the applicant 
by the Commission. 

r I, "", 

, " 
<'/'". u; ::~ ',.'" 'I'. 

t, I .... 
".' 

- 17 .. - . 

. . 
'. 

'or' 

." ",. ,.,' . 1--
'.",r,. _ ' .1 •• '.r' ' ... ,' 

• 



• 

• 

• 

, ,. 
~ - '. ,. "J 

R.8S-0S-042 ALJ!GAA!jft 

2. Cash Flow.S~t~n~":'c;f· ~~fie4.Ut~:' Who:·:,·: '"i:: 
HAve Profitable Interstate Businesses .'" .' 

We will ~lso accept an' audited, Balance Sheet,., and Income 
Statement of a company which doe5 aprof.:i:table business as a going 

1,1" 

concern reseller outside of California-and,whichproposes expansion 
of its operations to provide, intrastate servi~es in:' C'a'lifornia 

" , 

under its own corporate name. If the going. ,concern has sufficient 
cash flow, its subsidiary or affiliate may, apply for a, CPC&N, with 

'.1. , ' " f " •• ( '~ , • ::,:. ::. ". ".:, \ .. 

the out-of-state reseller acting as 'a·quarantor,with.,the.:;proviso 
that it will pledge $420,000 of that ca:shflow to its ne~ 

, t ', ',\ 

operations in California (see Item h. above)., 
To further clarify the definition of certai~ inS'~J:'\lments 

• ., .' " • ~ >' • " ,', In.-' I ., ! '. : 

listed above and our intent on nondiscriminatory application of 
, ' ,'. '. ,I ' ' 

these definitions we note that: 
o For purposes of this order, a qualified 

subsidiary, affiliate,' or corporation' 
holding a controlling interest inth& , 
applicant must be either (1) a certificated 
going concern with acti veND,lEC operation's ' 
in California, or (2) a gO'ing concern wi th , 
active NOItC operations outside California. 

o All unenc'Ull\.bered instruments listed in'l.a~ 
through 1.h. above will be subject to' , 
verification' and review bv the Commissiori, 
prior to and for a period- of: twelve (12). 
months beyond certification of the ~pplicant 
by the Commission. Failure to comply with ' 
this requirement will void applicant'S . 
certifieation or result in such other action 
as the Commission deems in the public 
interest, including assessment ,of reasonable­
penalties. (See PU Code §§ 581 and 2112.) 

o Applicants for'CPC&Ns as resellers shall 
assure that every issuer of a letter of 
credit, line of credit, or guarantee to 
applicant will remain prepared to furnish 
such reports to applicant for tendering to 
the Commission at such time and in such form 
as the Commission may reasonably require to 
verify or confirm the financial 
responsibility of applicant for a period of 

- 18 -
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at least twelve (12) ,months after 
certifieation;,o.f; the' applicant,by::the,;:,''', :":".:J 
Commission •. ' "'" '""":, .. ,,.' " " ," ".,',,', "','V"i" ""V'" 

o All information furnished to the Conunis.s.ion" .. : 
for purposes of compliance wi,th this 
requirement will be lI.vlI.ilable for public " 
inspection or made publie" except in: ·cases 
where a showing is madeo,f a, compelling, need, 
to protect it as 'private or propriet',a,ry J " 

information. 

3. Application of california ' 
Co;porations Codes SOQLbl Test 

.. 1,".: .. ? 

AGS&M suggests that the fin:ancial' responsibili'ty -', 
requirement for a going' concern, which~is active outside of 
California and which proposes expansion o'f its operat:i:ons to 
provicle intra!tate services in California und.er its own 'Corporate 
name, should parallel the requirements' of' California Corporations 
Code (CCC) § 5000::». CCC 5 500(b) outlines the,c.ircumstances under 
which a corporation may make distributions to its s.hareholders and 
sets forth a basic solvency test' ,to d~termineif 'the, corporation 

• 

would, if it made distributions to its shareholder&, remain solvent • 
in the equity sense. But this section has never before been cited 
by this Commission a~'a vali~ basis 'for measuring, financial . , 

responsibility, nor cloes this section seemtoadd:cess', ,the true 
matters of concern in esta~lishing financial responsibility. 

While we are not constrained :by our prior practices, we 
are bound to ensure that fairness, reason, and the public interest 
are served by our decisions. Using,the CCC S 500(b) SOlvency test 
as a fin~ncial responsibility ind.icator does not appear to :Oe in 

c ' 

harmony with this obligation. The Commission has imposed a 
financial responsibility requirement upon NOIECs ap~lying for 
Commission certification. D.90~02-019', our, "Opini'on'Directing the 
Filing of Further Comments," in this-proceeding" discussed several 
reasons for imposing the financial, respo~ib.ilitY·reqUirement upon 

!.·c ... • I • , 
, 'I'" 

, \ .':l :,.' '.,' 
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These include: : I '::i :.' .~" ". I : :.. ~ .: • 

a.To comply with Rule o£ Practice and', .:., .' 
Procedure 18,/; :5\W:section:s' (g), ond , i' , i 

(0) (2) (0), 

b-.. TO'avoid increasing: bankruptcies 0,£; 
undercapitalized NOIEC operations, 

,. I.: 

c. TO' curb unfair. business ·prac.tices, and 

d:~ To maintain 'a positive" public image of' 
NOIEes in general. ' (0.'9'0'-02-019, . mimeo,. at,· 
pp. 19-21.) . 

~, Note: These reasons seem equally, 
applicable. to both start-up and going 
concern applicants' presently active' outside' 
of California. 

',. ' ... 

A CCC § 500 (b) -type test could not effectively promote­
all of the above reasons. That'type of tezt would'be particularly 
ineffective in avoiding undercapl.t'alizationof; Ca1i"forni:a 

I _ ~ , • : " .~, 'I '":", \ ' ',,' 

intrastate interLATA operations. CCC 5500 (b) mea:suresthe ratios 
between a corp'oration'stangible assets and it's liab:ilit'1es, and 
between its current asset's and its cUrrent· li'abilitics·.· .: It does 
not measure the actual amo)ln:e o'f those assets' and: liabilities ~ , 

Thus, in an' extreme illustrative ease, if' a:n:applicant 
corporation had $1.25 in asset's' (exclu3'ive of goodwill, capitalized 
research and development expenses and deferred'charges )', anCt' $1.00 

in liabilities (not including deferred taxes, deferred income and 
other deferred credits), and if its current liabilities were not 
greater than its current assets, then under a CCC § 500(:0) test a 
certificate would be granted., A ,quarter ($0.25) is not, much. 

.. . . . ' , ,: ' . .' " . ,. .: '. ~.. I . ,: ,_ '\,,.. .. : ' I,·: 

unencumbered working capital for either a' start:-upcompany 2l:,an ' 
expanding. going- concern. Oebt-to-equity arid' l'iqu-idity'rat:io's alone 
are not as.ufficientmeas.ure'o'ffinan~ial respons·ib:ili.ey ." ::: 'Thii', is'~~ 
one reason why-we'will not adopt AGS&M~s:suqgestion.': 

" './'. ~ .. .-
.. , .. 
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, .It should also be. noted~ that the CCC-, S,SOO,(b}., test nevel:", • 
claims to. ~ ani~dicater ef fin~nci~irespo.;;sibiii ty; ,,-,;tt;,wt!:s""-,- , -' 

designed to. measure the pro.po.rtienat.e. capacityef a ,<]e'in,9' cerperate 
co.ncern to. remain sclvent after releasing a po.rtio.n~ef its assets 
to. its sharehelders. CCC § 500(b) protectsenly the interests ef 
the co.rper4te shareho.lders, ne,tthe- users ef the,' cerperatien' S 

services er cemmedities. This Comritis'si'en,he~ever ,'~ has a 
censtitutienal mandate te,' serve net· enly the' interes'ts o,f 
sharehelders, but these efcustemers as well •. Thiscanno.t be , . 
accemplished. by adepting- a CCC· S 500,(-l~:)test. 

Accerdingly, we will require the same minimum 
unencumbered cash er cash. equivalent showing ef bo.tn:start-up and 
geing concerns eXpanding their operat:i~ns ,into. ,the, ; California 
intrastate interLATA marketplace. This- is consistent with eur 
censtitutienal mandate and the financial_ responsibil,i-ty previsions . 7 ., 
set ferth elsewhere in the-state .statutes. 

4. Cash. Flow Statement for the New 
Enti.ty CReselleX') Not Accepted 

AGS&M effers a prejec-tedcash, flew statement, in .support 
ef new applications for NOIECCPC&Ns where the,re is. insufficie~t 
cash to. meet the $420,000 requirement. .In. any. busine.ss, . the, _main -
purpese ef the cash .flow statement, is to. p.er£erm cash, planning; 
th4t is, to. plan fer the timing of cash inflews to- agree" wit,A .cash.. 
outflows. In mest cases cash ,Shortages, are made., ~p, frem ,leans, , 

; ) 

, .;. , <. : , • ~; ,- • 

7 Service' and cemrri6d.~ty us~r -'protec~iO~ 15 ge:~e'raiiy 'm~i:rit~ihed~' 
in other regulated. businesses, by impositien-e·f either-'security"-';" 
bend, mi~l unencumbered asset, or, other insurance. showing.. See, 
California Business' and. Prefessiens Code SS 162S', 615'8,"72'10'~'5, , 
8690-8"693" 8695-, 9717~9783',98'8'9.36·, 1776$.8',1'8'&6:5.:,' a'tid 192'3:3. 
See also. PU Cede §S 3572, 3597.5-, 363l.5, 5l35, 53-74,...5375, 5391", 
5391.2, 5392, 5504, 24230-24400.3, and 24410. C"alifo:r:71ia Vehicle 
Cede 5§ 16000 et seq. impeses what may well be the mest ubiquiteus 
user pro.tection financial respo.nsibility requirement. 
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usu~lly;:shore~te:rm,. or the .liquid~tiono'f short;..term~ :investments. 
All of these cash flows. ~re based upon ~n :established ,stream.;.of \." 
cash inflows. and olJ.tflows ~ An established cash. stream is-a" pattern 

of cash inflows and outflows, .that have· actually been experienced in 
the recent past, with adjustments for known ,increases or decreases: 
th~t have a high proba.bili ty of. occurring 0- . Thus,. a cash. 'flow 
statement is a tool ofa business' that is, already.. providing. goods 
or services .. A proj~ted cash, flow statement.' prepared ,for.,··a" 
business that has no established revenue cycle-is simply. a wish .. 
list of what the applicant. hopes will happen •. 'Even with· an " . 
established l:>usiness frequent ~djustments of cash flow est·imates, 
are necessary. In some cases· suchadj.\l;s-tments· are- made·.·on a, daily 
basis. ". -, .. " " 

While, there. is- merit in ana1yz:ing-and accepting,,-cashf1ow 
statements in the form o·f audited Balance Sheets and' ,Income .-'.' 
Statements from go-ing.concerns, there- is simply no·justif.ication to 
do so for any new applicant which is entering":' a': business. venture:',· . 
for the first time and. for· which ,the:projected'cash'f1oWf.statement 
has no· underlying support 0-' Accordingly, we must deny ·AGS&M ~ s ';...<.' .. 

suggested use of projected cash flow statements as support: for the 
$420,000' financial requirement .. 0,£, neW'· NOIEC. app1icants'~who have no 
other. finanCial support from other establ-ished,.:bu:5ine:5s·,entities- .. 
findings of Fac;j;,. . .' .: 

1. 0.90-08-032, among other things, established requirements 
for applicants seeking CPC&Ns to· become NOIECs.,. including a,. 
financial·requirement of $400,000 in·uncommitted cash or ,equivalent 
financial resources for . calendar year 1990.. ".:i. 

2. 0.90-08-032 further required that the $400,000 minimum 
uncommitted cash standard be. increased :by 5% each year beginning 
with 1991 to account for increases .in costs of'l:>usiness operations-. 
Accordingly, the minimum cash standard for· 1991 .. i!. $4,2'0, O·OO"~· .' 

I, ,I,., ' •• _: ,".,: 

......... I ., ••.. 
,', 
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. ,,3,_., D.;.-90-0S-~3:2,'left.a ~pos.$ibiJ:ity ·,for ·grantinq<a\"CPCOi·N·,'to:,:, 
any appl,ieantwho can makQ! a ,rare :caee !howinq'that'$400,;-OOO :is n'ot 
needed.' during' the· first year of-, operation in ' absence;o,f- -revenues-. 

4. AGS&M in- its. Peti tion to~ MOdify' D,. 90-08-032':' seeks 'further 
clarification of the option of - using revenul!J prO'j-ectionsto-support 
the financial requirement- by deletion of- the phrase ":inabsence- of 
revenues during the period, It and replacing the phrase "make:' a rare' 
case showing" in. the order with-the word- "'demonstrate. ", :ern" " 
addition, it asks that the words.' "cas:h available" be- expanded: "to ., 
~nclude"or the equivalent" to- further clarify the requ-ired ' 
provisions,. 

5. Revanue projections for "Applicants with a 'track" 
recorQ'" and for "Applicants without previous experience" are'too- . 
sPeculative- to meet the requirement for minimumf'inancia'l support. 
Certain aud.ited financial statements' of applicants with a·track·' 
record are reasonable to use for' meeting established financ:ial' 
requirements for CPC&NS. 

6. AGS&M's petition seeks a lesser cash:requireme'nt: for a> 
"Switchless: Rese1ler" based, ona· clear def,inition 0'£' that'cate90ry 
of reseller. ' ,-' .. ,~,. , 

7. "Swi tchless Resellers" only·: market· th'e serv-ices" of .... " '. ',' 
\,lnderlying co.rriers who, o.re certiticdted.'to conlStruct'and.:'maint'aln' 
the physical pldnt for intrastate communications services;-",in~" ' ,- .. 
California-. . \., 

8. It is reasonable· to, assume' that'a' "Switchles~f'Reseller-'" . 
can operate -. for a yedr wi tha, far lower'· cash- requirement~ than: is' 
needed for any NOIEC reseller of serviees whieh areswitehedby the 
reseller." " .. ',I ~ ,'" 

9. It is redsonableto, reduce the finan9ial responsi.oility" 
requirement to $75,000 for applicants who· seek authority~a:s . 
resellers of telecommunications service, "and'who' do not' plan' to' 
own, control, operate, or mano.ge telephone lines ("Switchless 
Resellers"). 
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10. It is reasonable to apply the same 5% annual escalator to 
the $75,000 uncommitted cash standard for applican'ts' ~eE;kinq~;'aC&NS 
as "Switchies~ Re~ellers~ a~ is presently applied 'to th~ $420,000 
(1991) standard for other A~plicants seeking reseller CPC&~S~ 

11. If a switchless reseller'subsequently' desires to' own, 
control, operate, or manage telephone line3and' to offer th'e' 

, , 

expanded services of a facilities-based reseller, it is appropriate 
to require that it demonstrate to the Commission at that time its 
ability to"meet the higher financialresponsibil!ty require~ent. 

12. It is reasonable to expand and clarify the e:d.teriato be 
met by NDIECs seeking CPC&Ns to include equivalerits to' "cash " 
available." 

13. The u~e of audited Balance Sheets and IncomE( Statements 
for "Applicants with a 'track record'" is a reasonablet)~~is "for' 

, , 

meeting NDIEC CPC&N financial requirements within the broader 
conditions set forth and defined by this order. 

14. The operations ofa switched resel~er are s~l?jec't'to, 
significant business risk and substantial ongoing expenses "that 

, '. 
continue toj'ustify the need for our $420,000 cash or cash' 
equivalent requirement for 1991 established by 0.90-0"8-03'2':'" 

15'. The ways of meeting the cash' requirements~~ndard of 
0.90-08-032 need better definition' and' 'further clarification as 

" , 

discussed herein. 
16. Revenue' projections of a new applicant without: prior" 

, •. ." • ',-" '.' ','.:"." .,' .,:, ,..,. ", ;:" 1/, ", r 

related business activity have no basis 'beyond a wish or 'hope list 
of what may occur under idealized conditions ~ Such p'roj'ectic;n:s' ' 
d.o not qu~rD.nt0e available' e~sh to meet pr~jeeted exp0nses~nd are 
therefore not a reasonable surrogate for cash or ca~h':e'quival~nt: 
resources. 

. • ,I, 

• I" 
'"1"" ,,< 

••• '. • .. '~ .. , j , • 

! .' ... 
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- . . . . ' . 

C9n"UUon! of Law 
, ." • ': ,II ,".:",. ' , , ~:: ',I I' \ I } I • ' I .~ \ ,:" '"'" ,t 1 , ,,' " 

1., The narrative discussion of 0.90-0S-032 (37CPUC.2d,,130 
, • )..' • " '.' •••• • • • I ' I, ,.' :.... .j __ ,';,., , •. ' 

at 148) should be modified as- reqUested by AGS&M by. replacing ,the 
• ,I ' • ,'.,." I ,". " ,.' I" ,'. '." " .•. 

phrase '>make a rare case showin.g," in, the third full paragraph, 
" . 

with the single word "dl2monstrate, " and by adding the. words, ,"or ,the 
, • .,' j' I .;, ", 

equivalent .. after the words "cash available" in the, next ,to the 
• • I • ~ ... I.. ' , .. . . 

last line of that paragraph. . ,. . " . ",' '. 
2. AGS&M haa not advanced any reasonable argument for 

reducing the $420,000 minimum c~sh requirement ('for 1'9'91 ') >0 for 
resellers other than ."Switchless Resellers,'tand no other,. exception 

, j .'J • 

should be granted. 
" I 

3. AGS&M'S recommendation that the minimum c~sh::r,e~irement 
of o. 90-0~-03,2 be reduced for "Switchless Reselle:r;"app,licants _ 
should be adopted. 

• J..; '/ ,I I' 

4. Absent a specific evidentiary record, the minimum cash. ' 
.' \, ,', . .' . , , --' 

requirement for a "Switchless Reseller" ,applicant ,s,hould be ,reduced 
. , ., " ,-,. .. . .',.., . ", 

from $420,000 to $75,000 for 1991. A, 5% annual escalator should 
, , .' ",: , , • I. L .• '; ; . •. +.' '... , •. J... ,.',' .~ ... ,J... , • 

• 

apply to.the $75,000 for,com.puting"the3p,~cific rtlinimum"e.as,~:",,\ • 
requirement in future years. 

, . - .,.. • . I ' '-'t '::;~I' .. J • , 

5. O.90-0S-032 should be modified to recognize,the reduced 
• • • " " "I .,... ." .. \ , • 

financial requirement for I·Switchless Reselle:t:" applicants... . 
, I, ,'." . j •. ~ '", • I ... ',', • . .'. 

6. Conclusion of Law 18 of 0.90-08-032 (37 CPUC, 2d.,at 157) , 
should be modified to clarify the differing ,financial."r~quirements 

-,'" "! , . . \ ~ , • .. • ,-

for applicants seeking CPC&Ns as. t,raditional NOIEC r,esellers versus 
I '.'. . ,. , ',. I,,,,)',, .. , .... '. 

"Switchless Resellers. " 
--

7. Any certificated switchless reseller who des~res .to own, 
control, operate, or manage telepho,ne lines ,and. to ,off,er the . 

•• •. ~ ,,' • , , I , " .. '.. J, l". . \ . 

expanded services of a facilities-based reseller should file ,an , . . . ',,' "" ' 

advice letter demonstrating that it meets the standard financial 
requirement ($420,000 for 1991). 

S. An ordering paragraph should be added to 0.90-08-032 to 
clarify the means by which an applicant for a Cl?C&N as an NOIEC may 
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"'" t'l "" .. ~ .' '..1 ..... ':', . " "', .. ' •. , 

establish the minimum.. uncommitted.cash requiremen.t "or equivalent 
.' . '. , . • ," . I, ' . .'.' '\" .• ~ '. ,L 

financial resources, ·cons.istent with. ther,narrative'~f this order. 
9. AGS&M' s petitio.n~or modification of ':0 ~9:'O'~'O'g-032' dated. 

February 15, 1991,. as further clarified ,by its letters to the 
assigned ALJ of May 3 and 23,'1991"isreason~le,in part and 
should be adopted to the' extent· set forth in the" following order, 
and in all other respects, should. be d:enied. 

10. this. order should be- made effec-eiv&'tod'ayto permit 
pending applications for NOIEC CPC&Ns with 0.1 terna'tive showinqs of 
financial support to be processed without further delay. 

Q ROE R 

IT IS ORDERED that: 
", . 

1. 0.90-08-0'32 d~ted Auqust:8~ .'1990, '37, CPUC 2d 130, is 
• .', .' I.' _I , .. 

modified as follows: ',,. ," 
a. The thira full par'agraph ,c,n po' 148 is 

changed to read: " . ' 

~Any applicant who can aemonstrate th.at 
$400,000 of cash is not'neeaed for his" 
first year of operation, in absence of 
revenu.~s during that pex:iod" may be granted 
a CPC&N with a lessor amount., A sufficient 
showing must be made, however, that the 
applicant can meet all demands 'for wages, 
rents, wholesale IEC and LECservices, 
equipment, and supplies and any applicable 
taxes and insurance for the first full year 
of operation with any lesser amount of cash 
available or the equivalent in lieu of the 
$400,000 minimum standard. 

"Note: Revenue projections may not be used 
as part of that showingo" 

b. Two new paragraphs should be ,inserted on 
p. 148, between the fourth and fifth 'full 
paraqraph& as follows: 

"Any applicant, who. does not own, control, 
operate, or manage telephone lines 
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(Switchless'::"ReseJ:lery may::be'" grante'd':a ,': 
CPC&N- based"on ,a £,inaneial showing. o-f ' . 
$75 ~OOO of cash available or the equivalent 

- thereof. Any certificated switchless ., . 
reseller whO'. des·ires .. to. own, .. control ; . .' 
operate, or manage telephone lines, and to 
offer the expanded services of a 
facilities-based reseller I : shall file an 
advice letter demonstrating that it meets 
the standard financial requirement ' , 
($420,000 in 1991,). The advice let,ter will 
require Commis~ion approval •. 

"The $75,000 standard for the 'Switchless 
Reseller' is a base figure for 1991 to be 
ezca1ated 5% each year thereaftor." 

c. Finding of Fact 2l on p. l56 is changed 
entirely to read: 

,. ':'1(, (';'.,1 \ . .:';., 1'1'\' 

"2l. It is reasonable to .reduce· the minimum 
1991 uncommittedeash standard'" " . 
supporting the financial requirements. 
of '$witchless Reseller'. applicants 
to $75,000, with ~n annual 5% 
escalation of that 'amount 'aftc!rl'991. " 

d. Conclusion of Law 1'8' 'on' p .• 157' 'is changed 
to read:' , ',' 

. . - ~ ,'. ' . -, ' . .-.." \ 

"lS.' All' ne";1applicants, seekingCPC&N,s'£or 
authorJ.ty'to become NDIECs should be 
required to demonstrate that' they 
possess a minimum of $40'0 I 000 of . 
unenc,umbered cash, to carry out the 
first full year 0'£ their NOIEC 
operations,exceptinq 'Switehless 
Resellers' as discussed' in the' 
narrative anQ/or the findinqs of fact 
in this order. I~ 

e~ Conclusion'of Law 19 on p. l57 is changed 
to read: ,', 

"19 • The $400', 000 amount set"£orth' ,:in"·.' 
Conelusionof Law 18: above .,,', 
should oe eseala ted. by '5% lor: ' , 
calendar year 1991 dnd againbya,. 
simi:ldr 5.% ,for ,'each year therea£,ter 
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f. 

tO,help. cover.rises/in expenses due to 
general·infla~ion.~ , 

A,new Orderi~q parag~~ph'~~l is added on 
p. 15S as follows: ',' 

~ 5 .1·~ New applicants, f~r CPC&Ns as NOIECs 
shall,.be.permitted,to use any of the 
following finaneial ,instruments to 
satisfy the applicable unencumbered 
cash requirements established by this 
order. 

.. (b) 

It (c) 

It (d) 

~ (e) 

Cash, or c~s,hequivalent, 
including cashier's cheek, sight 
draft, performance bond 
proceeds, or traveler'S cheeks; 

Certificate of deposit or other 
liquid deposit, with a reputable 
bank or other financial 
institution; 

Preferred stock proceeds or 
other corporate shareholder 
equity, provided that use is 
r~strictQd to maintenance of 
working capital for a period of 
At least twelve (l2) months 
beyond certification of the 
applicant by the Commission; 

Letter of credit; issued by a 
reputable bank or other 
financial institution, , 
irrevocable for a period of at 
leas~ twelve (12) months beyond 
certification of the applicant 
by the Commission; 

Line of credit or other loan, 
issued by a reputable bank or 
other financial institution, 
irrevocable for a period of at 
least twelve (12) months beyond 
certification of the applicant 
by the Commission; and payable 
on an interest-only basis for 
the ,same period: 

- 28-
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, "'('f} , 

" (g) 

,~ , , 
f " ,\ '. ,"',) ,. '; •• ~ \' I '- " ,., 

Loan/'issued' by"a qualified 
subsidiary, affiliate: of 
applicant, or a qualified 
corporation holding 'controlling 
interest in the applicant, 
irrevocable for a period of at 
least twelve (12) month~ beyond 
certification 'of the applicant 
by the Commission, and payable 
on an rnterest~only basis for 
the same period; , 

Guarantee, issued by a 
corporation, copartnership, or 
other person or association, 
other than'the applicant, 
irrevocable for a period of at 
le~3t tWQlve (12) months beyond 
certification of the applicant 
by the Commission; 

"(h) Guarantee, issued by a qualified 
subsidiary, affiliate of 
applicarit, or 'a qualified 
corporation holding controlling 
interest in the applicant, 
i'rrevocable for a period. of at 
least twelve (J:2) months beyond 
the certification of the 
applicant by the Commission. 

"The definitions of certain of the 
financial instruments listed above and 
our intent on nondiscriminatory 
application of these definitions are 
Clarified as follows': 

"(1) For purposes of this ord.er, a 
qualified subsidiary, 
affiliate, or corporation 
holding a controlling 
interest in the applicant 
must be either (1) a 
certi:ficated gOing concern 
with activeNDIEC operations 
in Californi'a, or (2) a going 
concern with active NDIEC 
operations outside 
California. 

- 2'9 - .' 

• 

• 

.' 



• 

• 

• 

,', . 

R.SS-08-042 ALJ/GM/jft 

, . ~ l' I'" -, ~. ....:. ~ ,~, 

If', , ,'" ' 

- ,,' ..... '.' • _,;.. ~,; • I 

' ..... ',' .,. 
• ',_ P', J. .~ ~. 

,.'''''.'- .... j,. 

' .. 

. . ... ( 2)· . All . unencumbered·" instruments.: 
listed. :in' 6.a.· throu9h 6·~h. 
above wi.ll be subject to 
verification and review· by 
the Commis~:i.on:prior to and. 
for a period.' o-ftwelve (12) 
months beyond certification 
of the applicant by the 
COn".mission.Failure to 
comply with this requirement 
will void applicant'S 
certification or result in 
such other action as the 
Commi~sion d.ee1T13 in the 
public interest,including 
assessment of reasonable 
penal ties. (See PU Code' 
S S. 5 Sl,and 2112.) 

", ,,' 

.. ( 3 ) Applicants' for· C'PC&Ns as " 
resellers shall assure that 
every issuer of a letter of 
credit, line of cred.it, or 
guarantee to applicant will 
remain prepared. to furnish " 
such reports to applicant for 
tendering to the Commission 
at such time'and in such form 
as the Commission may 
reasonably require to verify 
or confirm· the financial 
responsibility of applicant 
for a period of at least 
twelve (l2) months after 
certification of the 
applicant by the Commission. 

"(4) All information furnished to 
_the Commission for purposes 

. ' ... ~:~ of compliance with this 
.. requirement will be available 
for public inspection or made 

.", public, except in cases where 

'".I. 

, a showing is made of a 
compelling need to protect it 
as private or proprietary 
information." 
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g •. A; new Ord.erinq, ,Paragraph'; 5. Z is ad.d.ed. on 
p. lSa.,as follows:, , ' '; , 

"S.2. Applica"nts,who. do.not directly own, 
control"operate,: or manage any 
conduits, ducts" poles, wires, 
cables,. instruments, and appliances 
in connectionwith,or to facilitate 
communications by telephone 
(Switchless Rese.l.lers) shall be 
permitted ,to' apply.' for CPC&Ns with a 
reduced unencumbered cash requirement 
as discussed in the narrative, 
findings of fact, and conclusions of 
law, of this order." 

2. The ordering paragraphs and other requirements o,f 

",' 
'''t, I, 

O. 90-08-032 da~ed August 8, 19'9'0, except as expressly modified 
here, continue to apply in full force,after the effective d.ate of 
this order. Appendix A to th.is', 'ord.er,,' restates the currently 
applicable ordering paragraphs of, 0:.90-08-032 as modified by this 
ord.er. 

This order is effective,today. 
O.ated October 2'3" .19'9'1, at S~n Francisco, California. 

.' " " " I," PATRICIA M. ECKERT' 
., " Presid.ent 

',' ", .... ,':, JOHN B. OHANIAN 
OANIEL Wm. FESSLER 
NORMAN O. SHUMWAY 

.' ; -\', Commiss,ioners· 

. ," ,., 

'!' CERTIFY THAT THIS DECISION 
. .,'. ;V(J:.$- Ai>PRO~D BY THE ABOVE 

,:~;;;;;:y.~; 
Nil.. J. ,. uu\nAN •• )X~u~lv..~rteetor'·:, 

jJ5 '''::~,:<~:.,'''' ', .. ': 
. " "'" '" . .,r" ~ ,,. 

• 
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APPENDIX, A" 
Page :"1.,:',;, C", ' 

, , 
' .. ,\ 

DECISION 90-08-032 ORDERING PARAGRAPHS 
..=M.J\MSID)' BU,;ic'xslQ.NJ1:1.O-04j " 

. \ " 

1'1' Isu'ORDERED that: 

< .,', • 

." ~ '·f .... '. ",." 

',:.:.,',' 'j L 

1. All respond~nts 'and int'erestedparties t'othis OIR' and' 
all non-dominant interexehange'(NDIEC) telecommunications' utllrties 
with utility identifying numbers' U-SO'o'l-C 'to U':"S:ilS"~C'(a~'d" . : " ,. 

subsequent) are hereby placed on notice"that' hereafter the.:i:r 

recordkeeping, reporting requirements, tariff filirigs, fi'na'ncing 
transactions and new and transfer applications, before:th.:ts 

", . "\ . " 

Commission, will be processed in accordance with'th~ narrative, 
findings of fact,. and conclusions, of law, set forth. in this order, 
except as may be later changed. or amend.ed. by furthe~r ord.er of this 
Commission. '. ~ ,I . ,', 

2. All NOIECs operating in' CaJ:'ifornia with ,ut'ility 
. ." -' " 

identifying numbers U-S001-C through U-S21S-C and subsequent are 
hereby direc,ted to re,rise "their tar'i,ff schedulc:s,,'~ith.:i:xi 120 days 
after the effective date of this order to conform with the 

, , . ~. 

deposits, interest on dep<?,sits" and: di:con,tinuance.,.and restoration 
of ser'll'ice provisions of this order as set forth in. the narrative, 
findings of fact, and conclusions,of law, of this, o~der ... ' 

3. The Commission Ad.visory and.Compl'iance· Division (CACO) is 
hereby directed to prepare and' ~ssembJ:e, 'within 9.~" days ~fter the 
effective date of this ord.er, copies of sample standard tariff 
schedules, with rules and speeialconditionsconsisterit'withthe 
narrative, findings of fact, and conc:lusions of law con.tained in 
this order, and make such samPle standa'rd t~riff' schedules' , 
available, at the Co~~ission's standard per page charge, to any 
NOIEC, or prospec,tive, applicant for'a ;~CPC&N'asan: ~IEC, requesting 
same. '! ,.J,. 

4. The CACO shall on or before January 1, 19~1 and at least 
one time each year thereafter, prepare a: list of, all current NOIECs 
in good standing operating in California; includ'ing addresses, 
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phone numbers And ~he 'nAme "of,> th.e:,,<responSicle~,:\cont~b;t persoX'l at 
If ,.. A.> • ",'" • '.' 

each such utility, similar to Appendix C to this order, and then 
disseminate that list to all other telecommunications. utilities 

.. ! , , ' , •• ' • , ~ • •• 

including the local exchange companies ,and NDIECs. and will be 
, . '.. 

provided at the. Commission's standard per .. pAge ,charge, to any. other 
" , ' . . " ., .. ,~ ~ " ' , 

interested party having requested such list. 
5. All NOIECs are hereby placed on notice that th~ir 

California tariff filings will be processed in accordance with the 
following effectiveness schedule: 

a. Inclusion of FCC-aPProved rates in 
California Public Utilities Commission 
tariff schedules shall become effective on 
one (1) day notice. 

b. Uniform rate reductions for existing 
services shall become effective on, five (5,) 
days' notice.' .. " 

c. Uniform rate increases for existing: . . . 
services shall become effective on thirty 
( 30) days' notice,. and.· s.hall require ,.,bill· 
inserts or first class mail notice to, , 
customers of the pending- increAsed rates',' 
and 

d. Advice letter filings for new se.rvices'~nd 
for all other' types' olf tariff revisions' ',;. 
shall become effective on forty (40) days,'. 
notice. " 

. ,. 

5. l. New applicants for CPC&Ns as. NDIE,Cs shal,l ,be:permi ~tedt.o 
use any of the following financial instruments to sa:tisfY,the 

I, , I I ,'. 

applicable unencumbered cash r,equirements ,e~tablished:b!l, this 
order. 

a. Cash or cash. equivalent, including. . " 
cashier's check, sight draft, performance 
:bond proceeds, or traveler'S cheCKS; 

b. Certificate of depositor other liquid' 
d.eposit,·with a,·reputable bank or other' 
finanCial institution~ 

," 

• 
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, '~'... ., 'I ~' 

c. Preferred stock proceeds, 'or' other corp~ra te 
shareholder equity, provided 'that use ~s 
restricted to maintenance :'ofworking 
capital for' a period of at least twelve 
(12)months beyond certification of the 
applicant by theCommi3sion; 

.' ., 

d. Letter of credit, issued by-a reputable 
bank or other financial institution, 
irrevocable for-a periodof,atleast twelve 
(12) months beyond certification of the 
applieant by the Commis 5 ion-; 

e. Line of creditor other loan, issued by a 
reputable bank or other financial 
institution, irrevocable fora period of at 
least twelve (12) months beyond 
certification of the applieant by the 
Commission, and payable on an interest-only 
basiS for the same period; 

f. Loan, issued'by a qualified'subsidiary, 
affiliate of applicant, or a-qualified 
corporation holding controlling interest in 
the applicant, irrevocable- for d' period of 
at least twelve (l2) months beyond 
certification o-f the applicant by the 
Commission, and payable on an interest-only 
basis for the same, period: -

'g. Guarantee, issued by a corporation, 
copartnership', or'other person or 
association, irrevocable for a-period of at 
least twelve (12) months beyond 
certification 0-£ the applicant by the 
Commission; --

h. Guarantee, issued by a qualified 
subsidiary, affiliate'of applicant, or 
a qualified corporation' ho-ldin; controlling­
interest in the- applicant'," -irrevocable for 
a period of at least· twelve (12) months 
beyond the eertificatio-n o-f the applicant 
by the Commission. '," - , , 

The d.efinitions 0'£ certain of the' 'financial 
instruments listed above and our intent on 
nondiseriminatory application of these 
definitions. are cl~rified as follows: 
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( 1) 

( 2 ) 
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For purposes of this order, a 
qualified subsidiary, affiliate.,. or 
corporation.holciing a controlling­
interest in the applicant.must.be 
either (1) a certificated going 
concern with active NDIEC.operations 
in C",lifornia, or (2) a going concern 
with active NDIEC operations outside 
California. 

All unencumbered instruments. lis·ted 
in 6.a~ through 6~h.~ above ~ill be 
subject to verification "'nd. review by 
the Commission prior to and for a 
period of twelve (12) months beyond. 
certification of the applicant by the 
Commission. Failure to comply with 
this requirement will voici 
applicant's certif.ication or result 
in such other action as the 
Commi~~ion deems. in thE) public . 
interest, including assessment of 
re",sonable penalties. (See PU Code 
SS 581 and 2.112.) 

( 3) Applicants for CJ?C&Ns. as resellers 
shall assure that every is.suer of a 
letter of credit, line of credit, or 
guarantee .to-applicant will remain 
prepared .. to- furnis·h .such reports· to 
applicant for tendering to the 
Commission at such time and in such 
form as the Commission may reasonably 
require to verify or confirm the. 
financial responsibili:ty of applicant 
for a period 0·£ at leas.t twelve (12) 
months after certifica.tion of· the 
applicant by the Commission. 

( 4) All informatio·n furnished. to the 
Commission for purposes of compli",nce 
with this. requirement will .be ... 
available. for public inspection or 
macie public, except in case&where a 
showing is madeo£ a compelling. need 
to protect it as private or 
proprietary.information. 

• 

• 

• 
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5.2. Applicants who do not directly own, control, operate, or 
manage any conduits, d.ucts, poles, wires, cables, instruments, and 
appliances in connection with or to facilitate communications by 
telephone (Switchless Resellers) shall be permitted to apply for 
CPC&Ns with a reduced unencumbered cash requirement as discussed in 
the narrative, findings of fact, and conclusions of law of this 
order. 

6. The 'Executive Director is hereby directed. to include the 
applicable changes to GO 9G-A from the narrative, findings of fact, 
and conclusions of law, of this order as applicable to NOIEC 
telecommunications utilities operating in California, in the next 
revision and printing of GO 96-A. 

7. This proceeding is closed. 
S. The Executive Director shall mail copies of this order to 

the respondents and interested parties listed in Appendices A, S, 
and C to this order • 

(END OF APPENDIX A) 


