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In the Matter of the Application for
Rehearing of Resolution No. T-12015.

In the Matter of Resolution No.
T-12015: Commission Approval of
Pacific Bell Advice Letter No. 15224
and Denial of Protests of Omniphone, .
Inc. and Sable Communxcotxons of '
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Summary : : , ,
Thxs decision grants the Mot;on for Summary Judgment by‘
Lottery Hotline Inc. (Lottery Hotl;ne) Wevf;nd.thot,Lotte:y“w“.
Hotline was not provided notice of the proposed change in the
chargeback policy pursuant to Public Utilities (PU) Code § 454..
Background S LT S T SN
- In Decision (D.) 85-11-028, dated November 6, 1985, we
authorized Pacific Bell (Pac;flc) to .amend its 976, IASWtoraff T
provide, on an intexrim basis and under spec;f;o conditions, for a
one-time adjustment (refund) for 976 calls appearing on residential
subscribers’ bills. By D.87-01-042 dated Januvary 14, 1987, we made
permanent the adjustment policy adopted in D.85-11-028.

On February 13, 1987, pursuant to D.87-01-042, Pacific
filed its Advice Letter 15224 whereby Pac;flc would he authorlzedf
to charge the approprxate ;nformat;onAprovzder’ IP) account theg
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full amount of a 976 call refunded to a resmdentxal subscrxber L

Protests to the Advice Letter were filed separately by Omn;phone,
Inc. (Omniphone) and Sable Communmcat;ons of Cal;fo:n;a, Inc.,,:‘w
(Sable) on March 10,,L987 L
- On Aprml 22,'1987 we rejected the protests of Omn;phone

and Sable-and- -by- Resolution T-12015 approved Pac;f;c’s advmce'wh‘
letter author;z;ng the full chargeback of adjustments 'to the IP.

Appl;cat;ons for rehearing were fmled by-Omn;phonc and
Colter Corporation (jointly with several other IPs). D. 87 08- 064
dated August 26, 1987 orxdered a rehearing to develop evidence on -
the record relevant to the issue of how Pacific’s billing and
transport charges should be treated in’'thé context of the 976
refund policy. That decision also ordered that all billing and
transport charges which Pacific and GTE California Incorporated
(GTEC) had charged back to any IP’s account pursuant to' Resolution
T-12015 be refunded to the IP and that on rehearing Pacific should
submit evidence on its actual bllllng and transport costs as well
as the actual costs of makmng each - adjustment. ’ A

Hearings were held December 17 and 18, 1987 in San’ "' %
Francisco. The mattex was submitted subject to the malllng of
concurrent briefs on January 20, 1988. Briefs" were recexved from

‘
\

1 When a caller makes a 976 call, the utility bills and collects
a chaxge for the call. The utility .remits to the! IP a portion -of
the charge. 1If, for example, the cost of the 976 call is $2.00,
the utility remits to the IP $1.30, and the utxl;ty retains $0.70.
In certain circumstanges, the caller may receive an adjustment
(refund) from the utility for a certain call. 1If the caller
receives an adjustment, the utility will charge a certain amount
back to the IP. The chargeback is typically in the form of a debit
against future remittances to the IP. Undex a "full chaxgeback"”

policy, the utility will debit the IP the entire amount refunded to

the caller. Using a $2.00 call as an example, the utility will
initially remit $1.30 to the IP; if the call is refunded, the
utility will debit the IP $2.00.
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Pacific, GTEC, the Information Provrders Assocmatron, Sable, andf‘
the Commission’s Division of" Ratepayer Advocates. | o
| On' April 27, 1988, the Commlssron adopted D.88=04= 077
which directed that all adjustments ‘for 976 calls shall be '
recharged "in full" to the approprrate IP’'s account.' We' ordered ,
Pacific and GTEC (Pacific and GTEC axe collectrvely referred to ‘
herein as the "utilities") to frle advrco letters melementrng the
full chargeback policy. ‘ ‘ ‘
On May 26, 1988, we issued D.88-05- 073 to'cinrify(thnt?'
the "full chargeback* policy adopted by D. 88 .04 077 will apply
prospectively to 976 calls made on ‘ox after the effective dates of
the advice letters revisging the approprrate tariff sheets." ‘
On May 31, 1988, Lottery Hotline filed an Appllcatlon for
Rehearing "of D.88-04-077 on the grounds that the Commrssron awarded
Pacific and GTEC "a rate increase for 976 IAS in vrolatron of
Section 454 of the California PU Code, in that PacBell’ and GTEC
failed to notify their affected 976 customors, rncludrng Applzcant,
that they were seeking a rate rncrease for this servrce‘"‘ Pac;f;c
and GTEC opposed Lottery Hotline's Applrcatron for Rchearrng o
' On August 10, 1988, we adopted D.88~ 08-028 and granted a
limited rehearlng of D.88-04-077 on the issue "of whether applrcant
received notice of the proposed rate increase.* With’ rogard to_
‘Lottery Hotline’s specific charge’ that Pacific and GTEC' farled to
comply with PU Code § 454, we ‘ordered that a lrm;ted rehearrng be
held “to establish whether Lottery Hotline, Inc. was nOtrfred by
Pacific Bell and GTE of California of the proposed rate rncrease in
this matter pursuant to PU Code sect;on 454.
he ion dgmen ' o )
On January 23, 1990, Lottcry'Hotlrne filed rts‘"Motron ‘
for Summary Judgment." Lottery Hotline states the rssuo presented
by its motion as follows: Did Pacific or GTEC provrdc notrce of 7
‘the proposed’ "full chargeback™ xate increase ‘as requrred by
Section 454? Lottexy’ Hotline asserts that ‘there is no drspute as
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to any triable issue and that a decision should be.issued in favor
of Lottery Hotllne as a matter of law. L Co
.. Lottery Hotl;ne alleges that nelther\Pacrf;c nor GTEC

sat;stled the requirements of Section 454. More,spetxt;cally,.;~,
Lottery Hotl;ne asserts that between August 26, 1987 and .
December 18, 1987‘f-..no document was ever sent to Lottery Hotline
ox any other IP that containeo'the‘notice required by section 454."

Pacific and GTEC filed responses to.the‘Motion”for,
Summary Judgment. , Y

Pacific responds that the prov;s;ons of Sect;on 454 are.
¢clearly inapplicable to the circumstances of the rehearing ordered
by D.87-08-064. Even if Section 454 were deemed .applicable,. .
Pacific argues that Lottery Hotline "received legally adequate
notlce of the hearings ordexed by the Commission in D.87-08-064."
Pacific challenges "Lottery’s insistence that.it lacked legally
sufficient notice to have part;crpated in the evidentiary hearings
before ALJ Banks on December 17 and 18, 1987." Pacific cites
17 documents which it contends constitute notice, pursuant to
PU Code § 454, of the prxoposed increase in chargebacks.to IPs.
Pacific asserts that these documents were provided to the attorney
of record of PhoneAmerxca, and to Jack Barnwell, who filed an .
appearance on behalf of Interxcambio. Pacific argues that Lottery .
Hotline, Intercamb;o, and PhoneAmerica .have interlocking., ... ...
operations, and that as a rosult of this interlocking. relatronshmp,
Lottery Hotline had construct;ve,mxf not actuol,_notxce of the
proposed increase. A : - S

GTEC’s response .is, s;m;lar to-Pacrflc S.. GTEC also
contends that Section 454 does not apply ‘to, this situation.
Howevex, unlike Pacxfro, GTEC’S response~does not address the
substantive question of the notice, ;ﬁ_any, that. GIEC provided to .
Lottery Hotl;ne.‘ . » . e -

Lottery Hotl;ne frled a reply to the responses of Paczf;c
and GTEC. Lottery Hotl;neﬁden;esnthat,the_documents cited: by.
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Puc;fxc contarn the requmred rnformutron.f Lottery Hotlrne ulso .
appcurs to dcny that it had actual or constructrve not;ce of these
documents . Lottery Hotl;ne further den;es that constructrve notlce
satisfies the requ;rements of Sectron 454. RN
Qmm

Section 1701 of the PU Code states, "All hcarzngs, .
;nvest;gatlons, and proceed;ngs shall be governed by thrs part and
by zules of pract;ce and procedure adopted by the comm;ssron....f
While the only pro-trral motion authorrzed by thc rulcs is a Motron
%0 Dismiss (Rule 56), the rules ure to be llberally construed to
secure "just, speedy, and Lnexpensrve determrnat;on of the ;ssues
presented. In speczul cases and for good cause shown, the ' |
Commission may pexmit dev;at;ons fxrom the rulos. (Rule 87 )

In this case, it LS reasonuble to entertain Lottery )
Hotline‘s Motion for Summary Judgment. To proporly consrder th;s:
motion, we will employ the proccdure for summary judgment prov;ded
at Section 437(c) of the Callfornrd Code of Civil Procedure cnd the
relevant case law.2 Inasmuch as - summary judgment den;es the"' '

2 Cal;fornru Code of ClVll Procedure Sect;on 437(c) states.ng‘

)

"(e) The motion for summary judgment shall .be,. . s
granted if all the papexs submitted show that
there is no triable issue as to any material
fact and that the moving party is entitled to .
judgment as a matter of law. In detexmining
whether the papers show that there is no
triable issue as to any matexial fact the court
shall consider all of the evidence set forth in
the papers, except that to which objections
have been made and sustained by the couxt, and ..
all inferences reasonably deducible from the
evidence, except summary judgment shall not be
granted by the ¢ourt based on inferences .
reasonably deducible from the evidence, if
contradicted by other inferences or evidence,
¥hich.ruise‘u triable issue as to any material

act. ®
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zight of the adverse party to full hedrrng of the case, it should.
be applred with cautron. Summary judgment wrll be granted only
when it is clear £xom the affrdavrts oxr declardtrohs frled in, pr
connection with the motron thdt there are no trrable rssues of
fact. i
~ The purpose of the limited rehearing is %o establrsh
whethex Lottery Hotline was provrded or recerved notrce of the ‘
proposed rate rncrease pursuant to PU Code s 454 In thrs case,x
Lottexy Hotlrne s Motion for Summary Judgment should be grantod lf
the facts set forth by the partres, when construed rn the lrght
most favorable to the utrlrtres, demonstrate that Lottery Hotlrne
was not provrded oxr recerved notrce of the proposed rncrease Lo
pursuant to PU Code § 454. o

PU Code § 454 requrres, rn pertrnent part, that whenever
a utrlrty frles an applrcatron to change any rate, other than &
change reflecting and passing through to customors only new costs
to the utility which do not result in changes rn revenue, . . .
allocation, for the services or commodities furnrshed by it the
utility shall furnish to its customers affected by the proposed
rate change notice of its application to the Commission for
approval of the new rate. Section 454 permits the utility to
include the notice in customers’ regular brlls within 45, to 75 days
of the application (dependrng on the length of the brlling cycle)
but does not otherxrwise specrfy the trmrng ox form of the notice.
Section 454 requires the notice to state, among other: matters, the
amount at the proposed rate chango and a brref.stdtement of the
zecasons for the change. o c‘ o

The responses by Pacrfrc and GTEC to the Motron for
Summary Judgment argue: vrgorously that the. Commrssron should
reconsider its previous detormrnatron that tho provrsrons of
Section 454 are applicable. to the- change rn the chdrgeback policy.
Pacific asserts: '

“that . the proper issue presented tor summary
adjudrcatron on this rehearing is not. Qgg
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Pacific provide Lottery Hotline with notice of
the hearings before ALJ Banks .according to<the: ... ..
provisions of P.U. Code section 4547, but., .
‘rather ‘Should Pacific have provided Lottery
‘Hotline with notice of the rehearings before-
ALJ Banks according to the provisions of |
section 4547’ Pacific contends that thus
propexly framed, the threshold issue of ‘
section 454’s applicability to Pacific in .
responding to the Commission’s decision in
D.87-08-064 ordering evidentiary hearings
before ALJ Banks can readily be determined as

a matter of law." (Response of Pacific Bell

-to Motion for Summary Judgement, 2-21-90, at. .
pPp. 13 = 14.) L N

© The issue posed by Pacific as the “threshold issue" has

already been clearly decided by D.88-08-028:

~“As for the applicability of PU Code § 454, the.
Commission in prier decisions in this ..
proceeding has treated determinations regard;ng\
how much the adjusted 976 call should be
charged back to the IPs as a rate increase. In»
fact, rehearing was oxdered on Resolution o
T-12015 primarily because the Commission . .
believed that the requirements of PU Code
Section 454 had not been complied with. Thus
the telephone utilities are under an obligation -
when seeking an increase in the chargeback to
IPs of adjusted 976 calls to notify all the IP
customers of the proposed rate ilncrease. '
Consequently, the Commission will grant a
limited rehearing to establish whether notice
pursuant to PU Code Section 454 was given to
Hotline by Pacific and GTEC."
(D.88-08-028, p. 2.)

Neither Pacific nor GTEC appl;od for further rehearing of
D.88=08~ 028, and that decxsxon has now bccome f;nal Accord;ngly,
we agree with Lottery Hotline that: the specif;c f;nd;ng By tho ‘
Commission in D.88-08-028 that Pacxfmc and GTEC gngulg have
provided notice of the change in- qhargebacks pursuant -to.

NI

RPN
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Section 454 are .part of a flnal order, and as such are conclusive
and binding upon Pacific and Gch.3. . R SRR

Turnxng to the faots of thxs case, as set forth in the
affidavits of Lottery Hotline and Pac;f;c, it is und;sputed that
neither Pacific nor GTEC ;ncludod in customor b;lls ox otherw;
provided all IPs (the customers. affeoted by the proposed rate
change) a single written notlce contalnlng all of the lnformatlon
specified by Section 454. ) s

Although Pacific concedes that 1t d;d not provxde Lottery
Hotline with the specific notice. reqn;xed by Secoxon 454 , Pacific
contends that Lottery Hotline did "receive adequate notice of the
evidentiary hearings which led to the Commission’s decigion in
D.88=04=077." Pacific contends that ‘Lottery Hotline received::
"constructive, if not actual, notice ¢f the hearings oxdered by the
Commission in D.87-08- 064,” and- ;s’“consequentlv not. entltled to
challenge the settled decisions of the Commxssxon ;n D. 88 04-077 on
procedural due process grounds._; D \1‘ T

Pacific’s argument that Lottory Hotllne recelved actual
notice of the hearxngs is supported by the declaratxon of Martha
Ashe. That declarat;on states that two. compan;es, PhoneAmerica and
Intercambio, received certaln document° concornxng Applicatxon
(A.) 87-05-049. Fox the purposes of cons;der;ng the Motion for

R L. . TR P

1
[

- 3:.A8 we explained in D.87-03-034,7.24 CPUC 2d .45, wheni the time
for f;lxng an application for reheaz;ng has elapsed, a party’ s _only
recourse to seek major modifications in a decision is an" °"
application to xeopen the proceeding pursuant to PU Code.§ 1708. .
While Section 1708 gives the Commission discretionary authority to.
reopen completed proceedings, we have determined that this
authority to reopen a proceeding and altexr a final decision must be
exercised with great care and justified by extraoxdinary
circumstances. A petition requesting a proceeding be reopened must
demonstrate (1) significant new facts, (2) a2 material change in
conditions, or (3) a basic misconception of law oxr fact in the
prior decision.
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Summary Judgment, we will assume, without dec;d;ng, ‘chat these two
companies received the documents-listed by Pacific.” Pacific
contends that PhoneAmerica, Intercambio, and Lottery Hotline are' so
closely related that whatever notice'was received by PhoneAmerica -
and Intercambio may be imputed to Lottery Hotline. For puxposes of
considering the Motion for Summary Judgment, we will assume,
without deciding, that whatever notice was received by‘PhoneAmerlca
and Intercambio was also received by Lottery Hotline. |

PhoneAmerica and Intexcambio wexe not~part;es TO T
A.87-05-049. Consequently, these companies were not ‘sexrved-with -
D.87-08-064. However these" companxes ‘had ‘filed appearances in
another proceedlng, 1.85-04-047. Based upon ouxr review of the
formal file, it appears that all parties ;n 1.85=04=047 were served
with certain documents pert;nent to A.87=- OS 049. Pacxfmc cites
17 documents sent to these part;es.l" A

As Lottery Hotline ‘correctly notes, e;ght Of . these
documents were sent by Pacific after the close of hearxngs on
December 17 - 18.‘ Wwe agree thh Lottory Hotllne that these
documents did not provxde reasonable notxce of the opportunxty to i
part;c;pate in the scheduled hearnngs on rev;s;on of the chargeback
policy.
h Lottery Hotlzne also correctly notes that three othexr
documents are not relevant in any way to the issues set for

rohcarzng S Of the rcmalnlng f;ve documents,6 only one of

4 The documents received by PhoneAmerica and Intercambio are set
forth at pages 4 - 6 of the "Motion by Pacific Bell to Dismiss or
Deny Application for Rehearing of D.88-04-077 by Lottery Hotline,"
7-15-88. Items 9 = 17 on Pacific’s list were sent after the close
of hearings.

5 Items L, 2, and 4 on Pacific’s list do not relate in any way
to the issues set forth for xehearing. e

6 Items 3 and 5 - 8.
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these five documents,7 even refers remotely to &, change.in the . . .
chargeback policy. We agree with Lottery.Hotline that.none. of R
these documents provide parties reasonable notice of. the nature of
the . rehearing, much less the spec;f;c.not;co“requxredwbylau

Code § 454. : S .
- .PhoneAmerica and. Intercamb;o were, served w;th one. .
additional document relating to A.87-05-045 not. listed by, Pacx:xc.,
On October 23, 1987, the Commission mailed a Notice of. Rehearing.to
all parties of record in A.87~05-049 and I1.85«04=047. The Notice
stated in full: L S

~"NQTICE IS HEREBY GIVEN that the Publ;c : ‘
Utilities Commission of the State of Callforn;a
has set the rehearing in the above entitled - ’

matter before Administrative Law Judge Banks

for Thursday, Decembexr 17, 1987 at 10:00 a.m.

in the Commission Courtroom, State Qffice”™

Building, 505 Van Ness Avenue, San.Francisco,

Califoxrnia, at which time and place all part;es

may appear and be heard.™ -

While the notice was suff;c;ent to appr;se part;es to
A.87-05-049 of the time and place for rehear;ng, thls notice did
not provlde reasonable notxce of the purpose ot rohcar;ng to thosc
who were not a party to A.87-05-049.

We conclude that the documents served on PhoneAmerlca and
Intexcambio prior to the ommoncement of the hearlngs on
Decembexr 17, 1987 dxd not prov;de not;ce of a proposed change in
the chargeback policy. PhoneAmerica and Intexcambio were notified

of the time and place for a hearing, but they were not informed of

7 Item 7 is an adm;n;strat;ve law judge rul;ng dated 12 7~ 87
regarding discovery requests. . ot Tovny,aT
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the puxpose of the hearing and they did not attend. Nerther £he"”
Notice of Rehearxng nor the '17 documents ‘cited’ by Pac;f;c prov;ded
actual notice of the proposal to modlfy the chargeback pol;cy a
These documents did not provide the’ speorfrc disclosures’ (such as”
the amount of the proposed rate chango) as required by PU
Code S 454. ST TR

' 'In summary, the only notice which Lottery Hotl;ne could
be said to have constructively received is that notrco whrch ‘was
actually provided to Intercambio and Phonelmerica. Based on the
facts presented to ug by Pac;frc, and’ rnterpretlng those facts i
the lrght nmost favorable to the ut;l;t;es, we conclude that tho
documents received by Intercambio and PhoneAmerica, and rmputed to’
Lottery Hotline, did not provide notice of a proposed change in the
chargeback policy, pursuant to PU Code § 454. ‘ ‘

Having found that Lottery Hotline did not”reCeive“notioé'
of the proposed change in the chargeback polmcy, we vacate o
D.88-04=-077 and remand this issue for new hoarlngs." e
Finally, we turn to Lottery Hotline's request for a’'

refund for itself and "all" Callfornla 976 IPs.™ The‘reqﬁeét'ES"'
denied without prejudice. As stated in D.87~12- -057, the sole
purpose of this limited rehearing is to determine whether rnotice’
was provided.” ' We did not intend the’ questlon of monetary remedles
to be addressed in this limited rehear;ng. These' questrons may ‘be'
addressed followrng further hear;ngs. . O

8 Had exther PhoneAmerxca, Intercambro or Lottery Hotlzne ey
attended the hearings in A.87-05-049, the result whichk we reach’
here would be different. "The.general rule is that one. who. has
been notified to attend a cerxtain proceeding and does do 50, cannot
be heard to complain of- alleged insufficiency of the notice; it has
in such instance served its purpose. This rule applies...[a]lso to
one who appears in an administrative proceeding without the notice
to which he is entitled by law." (156 CA 24 161, 165 (1557).)
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Findin act .y ‘

L. D.88- 08 028 granted a. l;m;ted rehearzng of D 88 04 077 qn
the issue of whether Lottery Hotllne was provlded or. rece;vcd o,
notice of the proposed rate ;ncrease. e e e R

2. Neither Pacific nor GTEC ;ncluded in, customer b;lls or
otherwise provided all IPs (the customers affected by the proposed
rate change) & written notice containing the 1u£o:mdu;on specified
by PU . Code $ 454.‘ o : e G

3. Lottery Hotl;ne was-not prov;ded a, wrmtten not;ce '
containing the ;nformat;on specxfxed by PU Code $. 454.f_:,_

4., PhoneAmerica and Intexrcambio. were not parties. to. o
A.87=05~ 049. Consequently,‘these companies were not served wath ‘
D.87-08-064. « Lo .

5. As parties in I 85 04 047, Intercambxo and PhoneAmer*ca
received 17 documents relat;nq to A. 87 »05=- 049.:“, e

6. Eight of the 17 documents were sent by, Pac;fmc aﬁter the
close of hearings on December 17 - 18. These documents d;d not..
provide rxeasonable notice of the opportunity. to participate in the
scheduled heax;ngs on rxevision of the chargeback\pol;cy.hﬂw, -

7. Another 3 of the. 17 documents axe not relevant an any way
to the issues set for rehear;ng. o : e

8. The xemaining five documents perta;n to dmscovery
requests.. Only one of these five documents even refers. remotely to
& ¢hange in the charxgeback polzcy . , ‘ _ ‘

9. PhoneAmerica and Intercamb;o were served w;th a Notmce of
Rehearing in A.87-05-049 and I.85-04-047. While the notice was
sufficient to apprise parties to A.87-05-049 of the time and place
for rehearing, this notice did not provide actual notice of the
purpose of rehear;ng to those who wexe not a party to A 87-05 049.

. . R
ggnglug;gng of Law . . . L e e oy

J. Even if knowledge of all documents served.on PhoneAmerlca
and Intercambxo can be lmputed to Lottery Hotlmne, these documents

. 4..\.-\4' T -y
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did not provide notice of a proposed change in the chargeback
policy.

2. Lottery Hotline was not provided nor did it receive
notice of a change in the chargeback policy pursuant to PU
Code § 454.

3. The advice letters authorized by Oxdering Paragraph 1 of
D.88-04-077 should be suspended.

OQORDER

IT XS ORDERED that:

1. The advice letters authorized by Ordering Paragraph 1 of
Decision (D.) 88=~04-077, revising the associated tariff sheet to
prospectively provide that all one-time adjustments for 976 calls
shall be recharged in full, shall be suspended on the effective
date of this decision.

2. Pending further action by this Commission, the amount of
each refund charged back to the information provider (IP) shall not
exceed the amount remitted to the IP.

3. Rehearing of D.88-04-077 is granted.

This order becomes effective 30 days from today.
Dated October 23, 1991, at San Francisco, California.

PATRICIA M. ECKERT
President

JOHN B. QHANIAN
DANIEL wWm. FESSLER
NORMAN D. SHUMWAY
Commissioners

1 CERTIFY THAY THIS DECISION
WAS APPROVED BY THE AZOVE

COMMISS'OI\"-‘RS‘ "ODA‘I
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