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, " J'" I,:". \ ~ . 

This decision grants the Motion., forSumma:t'J".;Jud~en.t ,by 
Lottery Hotline Inc. (Lottery .Hotline). We find th~t: tottery .. " 
Hotline was not provided notice of the proposed change, ill: ,the; .'. 
chargeback policy pursuant to Public Utilities (PU) ,C0cie§,.,454::-, 

• Background '" '" 
In Decision (0.)85-11-028., dated ,November ,6,. 19,8S.-,,:~e 

• 

authorized Pacific Bell (Pacific) to.amend its 976. IAS .. tarif£ to, "' .. 
• ..', ,I \. "', ",.'~' •• , . c. • ..... 

provide, on an interim basis and under specific conditions, for a 
one-time adjustment (refund) for 976 calls appearing on residential 

subscribers' bills. By .0.87-01-042 dated January 14, 1987, we m~de 
permanent ~he adjustment policy adopted in .0.85-11-028. 

On February 13, 1987, pursuant to D.87-01-04.2, Pacific 
. . .' ,', . 

filed. its Ad.vice Letter 15-2'2'4 whereby Pacific would be authorized . 
to charge the appropriate informationprovider,;,s'CIp),~accdu~t: "the' : 
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full ~~~nt of a 976 call refunded to a r~sidenti~i 'subsc~iber.l ,-. • 
Prot'ests to the Advice "Letter "were:>filed s'epa'rately" by Omniph:one.,/, 
Inc. (Omniphone) and S4ble Communications" 0'£ C4liforni4,,'Inc P' 

(S~ble) on March .10.,. ,,1>9"87. ' ',. ," ,": '., ", 
. ~. .... .. " .) r' ~ .' "" : ' ... , '" " _. . 

, " On Apri12'2~:, 1987, ,we rejected the protests o£ Omniphone 
and Sdble:..:.and·-bY' 'Resolution T-l20l5, approved Pacific's' ad.vice 

," ',. • ',":... : j 

letter authorizing the full chargeback "of. adjustments to: ,the- ,IP' .. 
Applications for rehearing we'refiled'by'Omniphone' and ; 

~ , ; ~ ,_ • , ' ", , •• , \ " \,_,,; • 'I 

Colter Corporation (jointly with several other IPs). 0.8-7-0'8-064' 
dated August 26, 1987 ordered a rehearing; to- develop-evidence on 
t:.he record relevant:. t:.o the issue of how Pacific's billing and 

" " , ' ,,( , 
tr~nsport charges should be treated in 'the context of the 976 
refund policy. That decision also ordered that all billing and 
transport charges which Pacific and GTE Califo'rnia Incorporated.'" 
(GTEC') had charged back to 4ny"'IP's account pursuantto~':Resolution 
T-1201S be refunded to the IP' ana that onreheo.ring Pae'ificzhould: 
submit evidence on its actual billing and transport costs 'as'well" 
as the actual costs of making each'adjustment~ , 

Hearings were held December 17 and l8, 19 87 inS~n' ': . '.; • 

Francisco. The matter was submitted subject to the ma.lling of 
eoncurrent briefs on January 20, 19'sS." Briefs were' rece!ved.' "from 

.... ' 1\ 

• • ~ ',,' c, • 

i When' a' caller makes'a:976 call,' 'the utilitY:bilis and collects 
a ,charge-for the call. The,'utility~ "remits to' the: IP', a',portion'of. 
the charge. If, for example, the c,o.st of the 97,6 call i,s $2.00, _ 
the utility remits to the IP" $1.3'0,' and the utilityretains~ $0.'70'. 
In certain circumstances, the caller may receive an adjustment 
(refund) from the utility for a certain call. If the caller 
reeeives an adjustment, the utility will charge a certain amount 
back to the IP. The chargeback is typically in the form of a debit 
against future remittances to the IP. Under a "£ull ehargebaek" 
policy, the utility will debit the IP the entire amount refunded to 
the caller. Using a $2.00 call as an example, the utility will 
initially remit $1.30 to the IP~ if the call is refunded, the 
utility will debit the IP $·2.00. 

- ,,2 ,- " • 
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Pacific, GrEC, the Information Providers' Associ;atlon;; 's;"bi~," ;;'nd ' 
the Commission's Oivision of' Ratepayer Advocates. ' ,.,' ' 

On April 27, 1988, the Commission adopted. 0.88-04-077 
which directed that all adjustments: for 976 'c'alls shail be '" : : 
recharged "'in full'" to the appropriate IP' s account. ,,' We' ordered 
Pacific and GTEC (Pacific and G'l'EC' are COllecti~eiy ~eferred.'to:' 
herein as the "utilities") to file'advice letters implementing the 
full chargeback policy. 

On May 26, 1988, we issued 0.88-05-073 to' clarifytnat 
the "full chargeback" policy :adopted. 'by 0'. 8S':'04:':'077"w~11 apply 
prospectively to 976 calls made' 'on 'or' o.fter 'the effective dates of 
the advice'letters revising the appropriate tariff sheets~ 

On May 31, 1988, Lottery Hotline filed'a~ Applieat.'ion for 
Rehearing-of 0.88-0'4-077 on the grounds that the co'mmission awarded 
Pacific and GTEC "a rate increase for 976 IAS in violati'C>n of ' 
Section 4$4 of the California PtTCod.e,in that'pacBell"a~d."G'l'EC 
failed to notify their affected 9'76 customers, including'Applieant, 
that they were seeking a rate inc'reaseforthis service.;,"":pacifici 
and G'l'EC opposed Lottery Hotline "S'Applic:ation for Rehe'aring'~ , 

On August lO, 1988, we adopted 0.88-08"-028 'and: 'granted.' a 
limited. rehearing of O~8il-04-077~ on the issue ,,;.o'fwh.~ther"~ppli'cant 
received notice of the proposed rate increase.'~ , With' :regllrdto ' 

'Lottery Hotline-'s specific 'charge' that' Pacific and: GTEC:failed:' to' 
comply with PU Code S 454, we ordered' that. a 'limited rehearl.ng:be 
held "to establish whether Lottery Hotline, Inc. was'n6tified by 
Pacific Bell and G'rE of California of the proposed: rate increase in 
this matter pursuant to PU Code section 454. ",' , 
Ahe..J!o:t.ion '£Ob' SWnml)U Judg.Den:t ' ",' , " , ~';'" ,', , : " ' 

On January 23, 1990, 'LotterY Hotl'irieiiled' its:' "Mot:L~ri 
for Summary Judgment. to, Lottery Hotline states the issue pre5e~ted 
by its motion as follows: Did Pacific or G'l'EC provide 'notic'e'oi" " 
the proposed' '"full-chargeback'" rate increase' ':a~:/requi:r~d: b~" ,,_ 
section 454? Lottery' Hotline asserts that' ,:there "isnOd.isput~ a's 

- 3 
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to any triable issue and. that. a decision, should be, issued in favo,r .' 
o • ,~ • ., • ~, ' •• ~ , • '. ' 

of Lottery Hotline as ,a r:n,a,tter" ?~;aw., " , .. ,' .: .• ' 
Lottery Hotline alleges that neither, Pacific ,nor GTEC 

. . ' ' . \ ...",,'" I.,. 

satisfied the requirements of Section 454. More specifically,...", 
'" ' .. ' ',., ,,"'" , 

Lottery Hotline asserts that between August 26, ,1987 and 
December 1S, 1987 It ••• no document was ever sent to Lott~ry Hotline 

or any other IP that contained the notice required by ,section 454 ... " 

Pacific and GTEC filed responses to, the. Motio.n:,fo,r . 

Summary Judgment. . .' ,.' 
Pacific responds that the, provisions .. of Sec't:io,n ,45.4, are·, 

clearly inapplicabletothtr:!,,circumstances of the rehearing ordered 
by 0.87-08-064. Even. if. Section 454 were deemed .,applicable" , 

• • I ' , , ",' .• " 

Pacific argues that Lottery Hotline ,",r~.ceived ~egally adequate 
notice of the hearings ordered by the Commis·$·ion in ,0:.8,7, ... 08-064., ", 
Pacific challenges "Lottery's insis,tence that, it lac,ked.legally 
sufficient noti,ce to have participated in.the. eVid(9ntiary : hearings" 
before ALJ Banks on DecembeJ:' 17 and 18.,. ,1987. Of Pacific. cites 
l7 documents which it contends constitute notice,."pursuant to 
PU Code S 454, of the proposed. increase in chargebacks, :eo, IPs. 
Pacific .asserts .that these documents ~ereprovided.to the attorney 
of record of PhoneAmerica,. and to Jack Barnwell,. who filed an . 
appearance, on behalf of Intercambio. Pacific argues, . that. Lottery , 
Hotline, Intercambio, and PhoneAmeriea .. have interlocking,.; 

J • , . ' 

operations, and that as a result' of this interlockinq relations.hip-, 
Lottery Hotline had constructive" .if not actual, .notice of the 
proposed. increase. 

GTEC's response ,is, similar to Pacifie,is,~.GTEC ,a,.lso· 
• '.' , '. 'I, '" .,' .' . 

contends that Section 454 does not apply.:to" this.situation., ',.'" 
However, unlike Pacific, GTEC.'s response, does not address the 

. "" '. " " . ~ . ..', , 

substantive question of ~he notice, if "any, that .. GorEe. proyided to· , 
Lottery Hotline. .' , .' 

Lottery Hotline ,filed a. reply. ,to the:re~,~ns~s o,f,Pacific 
• • .. • ••• J' • 

and GTEC. Lottery Hotline, denies that the documents cite,d.'. by, :', 

- ,~ - • 
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. . ", . ." , ." ." .'," .,' ., . . _' I : > .,.: ':, ~.,r.:, ,~ I ,'";- .1_; ~~: j '"';< ~'I ,:\ 
Pacific contain the required" information. Lottery Hotline also , 
appe~rs to' deny th~t it had'actual' o:i:"construct1ve n~tic~ 'of"the~~ 

• Ii' I' , • ,," . \ , ; :~, , . "I •• ,'. , I ;" ~ ',I, 

documents. Lottery Hotline fu::ther' denies that,,~onst:r~c~~~e",>n:~~+~e 
satisfies'the requirements of Section 454 . 

. ~~mn 
'Section 170i of the PtrCode states, "All' hea~ings, 

investigations, andprocee?-ings shall be qoverne?'by' th,i~'par::and 
:Oy rules of practice and 'procedu:ee adopted :oy 'the "commission~ ~' •. ,,' 

• .' .', \ • • j , I 1 ". I I " , ", ,~~ ". ' ~". 

While the only pre-trial motion .!I.uthorized by the rules is .!I. 'Motion 
to Dismiss (Rule 56), the rules' are to be liberally c~n~tr~~d. t;;" . 

• , ". I .. , "r ., I • 

secure "just, speedy, and inexpensive 'determination of the issues 
presented. In! spec 1.0.1 c.o.ses ond for good cause shown, "the: . . 

, I, '. !, 

Commission may permit deviations from the rules.".'(Rule'S7~) 
In this case, 'it is reasonable to entertain icittery 

Hotline's Motion for Summary Judgment. To properly c6n~id~rthis 
motion, we will employ the procedure for summary j~d~ent'provided 
at Section 437(c) of the C.:Llifornia Code of CivilPro'cedu;e a~d the 
relevant case law. Z Inasmuch as summa~judgment 'denies 'th~' 

",1 . (::'J. . > ". 

.. (c) 

'., I I'll':' \ 

. '" .," .,' . 

The motion for summary judgInent shall )~e", 
granted if all the papers submitted show that 
there is. no triable' 'issue as to, any material ' 
fact and that the moving party is enti:t.led to, , 
judgment as a matter of law. In determining" 
whether the papers show that there is', no, ,," 
triable issue as, to any material fact the. court 
shall consider all of the evid.ence set forth in 
the papers, except that to, whichobject'ions, 
have been made and sustained by, the cou:ct, . and " 
all inferences reasonably deducible from the ' 
evidence, except summary j:udgment' shal:'l not: be 
granted by the court based on inferences . 
reasonably deducible from the evid.ence, if 
contradicted. by other inferences·' or evid'ence', 
which· raise a triable iS3ue a's to any material 
fact." 

- 5 -
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right of the ad.verse party to full, hearing of the" case, i:t shou,ld. 
, •• " ',.. J, c~~~ .1,- : •• ,,' ".".l~~""( .J .... .... 

be applied with caution. Summary judgment will be granted only, " 
". • , ' :., ,I'., ,. .,,1' /,.'}" r r r i, '. r. 

when it is clear from the 4.ffidavits or declarations filed in ' 
co~ectio~' ~itli' the motion that ther~ a~~ no"'triable' issue;:'~'~(' 

) • ,<. d. ~ : • , ',' '., •• ,' . ' • 

fact. 
The ,purpose of the limited ~ehearinq.is,t~,es~ablish 

whether Lottery Hotline was provided or received, notice, of, the" 
• I " • • • , ". , 

proposed rate increase pursuant to PU Code §. 454. '" In ,this, ease I , 

Lottery Hotline's Motion for S,ummary Jud9men~ should be' granted if 
the ,facts' set forth by the parties, when constr~ed., i~ the 'li9'ht " 

", ' • r, ,< • 

most .favorable to, -;he utili ties, demonstrate that Lottery: Hotline 
was not provided or received ~otice of the proposed inc~ease, 

" \,,' " , ."'.', ;, .• " •• ' .1,. :." 

pursuant to PU Code 5 454. 
, . . ~: ('; ::,'. " , 

PU Code §. 454 requires, in pertinent part, th~t whenever 
a utility files an application to ch.,.nge any rate, ,other than a, 

change reflecting and. passing through to 'customers 'onlynew costs 
to the utility which do not result, 'in Changes in reven~e .. ' ' , 
allocation~ for the service,S or commodities fur~ished 'by __ it> the 

, ....,. ..i.""'·· 

utility shall furnish to its customers affected by the proposed 
rate change notice of its application to the Commission for 
approval of the new rate. Section 454 permits the utility to 
includ.e the notice in customers' regular bills within4S,to,7Sdays 
of the application (dependi~'g on the lengtho,fthe oil-li'ng.' c'ycl~) , 
but does not othen.rise speC:ify the '~timin9' or form of the' nO~ice. 

, '" I , • 

Section 454 requires the notice to sta.te, 'among other matters, the 
amount at the proposed ratechanqe and a brief statement of the 
reasons for the change. 

'l'he responses by Pacific' and G'l'EC to the Mot.i.:o,n for . . '. ,,' 

Summary Judgmentarque; vigorously that the, Commissions,hould 
reconsider its 'p'revious determinat.ion that the,. p,roV'is'ions of 

.', ,,, ". ".' I I" ,I '.' 

Section 454 are applicable to the-'ehange in the,cha%geback policy. 
Pacific asserts: 

I' I. '" 
",} •• ,1 " 

"that the proper,' issue presented· tor. '3ummary,,:. 
adjudication on this rehearing is not, .'.,W. ~,>,,' 

- 6-
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Pacific' provid.e LotterY-Hotline with' notic'e 'of" " 
the hearings before ALJ 'Banks ,accordi'ng to'::the'.; " , 
provisions of P.U. Code section 454?~' but. , 

. rather 'Sho\ll,gPacific have provided Lottery' 
Hotline with notice of the rehearings' before' 
ALJ Banks according to the provisions of 
section 454?' Pacific contends that thus 
pro~rly framed, ,the thre3hold issue of 
section 454's applicability to Pacific in 
responding to the Commission's decision in 
0.S7-0S-064 ordering evidentiary hearings 
before AtJ Banks can readily be determined ,as 
a matter of law." (Response of Pacific'Bell 

,to Motion for Summary Judgement;. 2-21-90,···at·· 
pp. 13 - 14 oJ 

the issue 'posedby Pacific as the "threshold iss.ue'· has' 
already been clearly decid.edby O~SS-08-028:' 

. ~As for,tho applicability of PO Code § 454 r the· 
Commission in p~ior deeisions in ,this 
proceeding has treated determinations regarding , 
how much the adjusted. 976 call should be . ., ' 
eharged baek to the IPs as a rate inc:r:ease. In 
fact, rehearing was ordered on Resolution 
t-1201S primarily because. the Commission 
believed that the requirement~ of PU Code 
Section 454 had not been complied. with .. Thus 
the telephone utilities are under an obligation ' 
when seeking an increase in the,chargebackto 
IPs of adjusted. 976 calls to notify all the IP 
customers 0 f the proposed. rate 1ncreas.e~ , . 
Consequently, the Commission will grant a 
limited rehearing to establish whether notice 
pursuant to PU Code Section 454 was given to 
Hotline by Pacific and GTEC." 
(0.8S-08-028, p. 2.) 

, ~ I ' 

Neither Pacific nor GTEC applied for £'urtherrehearing of 
D. 88-08-028, and that de~i'sion has, 'now be~ome, f,i'naL: "ACC?rain,gly, 
we agree with Lottery Hotl ine ,that' the . spec 1 f ic' 'f inding by; the-, .' 
CommiSSion in O~S8-08 .. 028 that P.aei~ic and,~~EC,,::Sh2~ld'haye, 
provided n.otice' of the change in;chargebaeks 'pursuant ,to, ". 

" " ~: . ,1._,' ," '. "'.', ~ \ 

II ,', 
., ,I 

, ••• : •• '., \ 'I ':. \. \, ~ ( 
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Section 454 are.part of a final order, and, as ,such, ,are conclusive 
and binding ,upon Paeifi~~nd. G~EC:,~;: - -,:' '.:', -;' 

'l'urning to the ,facts',~of 'th.is case,. as::set forth in the 
. "t'. :, .. 1;' ' 

affidavits of Lottery Hotline and Pacific-,.it is undisputed that 
neither Pacific nor G'l'EC included in C'ustomer.bilJ.s'or:otherwise 
provided all IPs (the customers, affected ,by the proposed rate 
change) a single written notice containing all of 'the:i'nformation . " , " ; )' ,I..... " 
specified by Section 454. ' ,- . '. 

Although Pacific concedes that itdid"notp~ovide Lottery 
, .' .,. ' .•.• I 

Hotline with the specific notice. required' by Section.45,4, Pacific 
contends that Lottery Hotline did "receive adequate 'notice of the 
evidentiary hearings which led to :the·Co.mmission' $. .decisi'on in 
0.88-04-077 . ~ Pacific contends th.at'Lottery' Ho'tline" recei-ved.:-,', -
"constructive,. if not actual,. notice of· the hearings ordered by the 
Commission in 0.87-08-064,:" and" is :''''consequentlv'not en:'t'rtled to 

" , I " " • ~"..' ,." :. ". • .;. .. '-. j 

challenge the settled decisions. of the Conuniss,ionin.D·~8,a-04-077 on 
procedural due process grounds.", 

, • • ~, • I I. . ~.' ", '! ;, 

Pacific's argument that Lottery ,Hotline received actual 
notice of the hearings issupp6rted'-by,thedecl:ara't'ion~of Martha 

r I • • L.',"·', ",," t", 

Ashe. 'l'hdt declaration states that.·two . companies., .. PhoneAmerica and 
Intercambio , received certain documents' :concerning" Appl'ication 
(A.) 87-05-049. For the purposes, Of,';c~~side'rinq,the Motion for 

"i' , .. I' 

, "l."" ,_, 

I: i, .:"", I ,If I 

3,As.we expldined. in 0.8.7-03-034',:.24 CPUC 2d.45,.,when ' :the time 
for filing an application. for, rehearing has elapsed, .. a party's only 
reeourse to' seek major modifications ina 'decision i's'an'-' ',I - •• , 

application to reopen the proceeding 'pursuant to Pt1CodeS l'708.~ '., 
While Section 1708 gives the Commission discretionary authority to 
reopen completed proceedings ,we have determined that this ' .... . 
authority to. reopen a proceeding and alter. a final deeisionmust be 
exercised with great care and justified by extraordinary 
circumstances. A petition requesting 0. proceeding be reopened must 
demonstrate (1) significant new facts, (2) a material change in 
conditions, or (3) a basic misconception of law or fact in the 
prior decision. 

- 8 -
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• SummarY'Judgment,' we will' 'as'sume, without' deciding~/;:that' tnese' tw~:' 
companies' re'ceive'd the document's ",li:s:ted byPac:L'fic~'" Pacific'" '; , " 
contends that PhoneAmerica,Intercambio ,;and Lottery Hot'l'ine:· are:' so 
closely relo.ted that whatever notice"was received by PhoneAmerica .~ 
and Intercambio may be imputed to Lottery Hotline. For purposes 'o;f 
consid.erinq the' Motion for Summary Judgment', we' will-ass'ume f 
without deciding,' that whatever notice wa's received'by p'honeAmerica 
and Intercambio was also rece-ived by Lotte'ry Hotline. ' 

• 

• 

PhoneAmerica and Intercambio' were not' "parties to,:: 
A.87-0S-049. Consequently, these companies were not :served-with":' 
D. 87-08-064. However thes,e',eorripariie3h~:d'£tXed ~ppe:~:rand'es in 
another proceeding, I.8S~'04-0-47. ' Based upon our, review 'Of the 
formal file, it appears that all parties in:, I~'85-0'4-04'7 were served 
with certain documents perti~entto,A.8'7-0S-049 > ,,'P~~'ific cites 

17 documents sent to these parties. 
As Lottery Hotline' c'orrectly no,tes· r · eight,-:of ,.these 

documents were sent by Pacific after the close of hearings on 
, 4 :' . ,:, ,. ,. " ",,' 

December,17 - 18. We agree with Lottery Hotline that these .. 
documents did not provide reason'abie 'notic'e' of the 6pportunity -to . 

• , ' " • ", ....,~., '~'"j" • 

participate in the sched.uled hearings on revisionof'the chargel::>aek 
policy. - ... ' ' :(~,: ",., -, 

, , ......... ' , . '. ,")( " ,': 
Lottery Hotline also correctly notes that three other 
'. .,' '. ' ;' I' • I. :: • • "'/' ,~' :. ' " • ~: •• , . '. / •• 

documents are not relevant in any way to the issues, set for 
rehearing. 5 Of the remaini~g five 'do~u~ents, 6 only one of 

,',2,' <,', 

4 The documents received by PhoneAmeriea and Intercambio are set 
forth at pages 4 - 6 of the "Motion by Pacific Bell to Oismiss or 
Deny Application for Rehearing of 0.88-04-077 by Lotter.r Hotline, to 

7-15-88. Items 9 - l7 on pacific's list were sent after the close 
of hearings. 

5 Items 1, 2, ana 4 on Pacific'S list do not relate in any way 
to the issues set forth for rehearing. 

",' • ': ,: .,' ! I 

6 Items 3 and 5 - 8. I,,', > I't/"'"!' .,.,." "" .. ,,',"" 
",, ... ," ••• / ...... '. I • 

- 9 -



A.87-0S-049 ALJ/GLW/p.c '1 r. .r-
,I.'; . 

these fi~,e documents,' ,even ,refe:z::s ,remo:eelyto, A",ch:.;nqe,in.,the 
chargeback poliCY. we agree wi,'th Lottery: HO't1 iI?-e :'tha,t ,:n~ne C)f, ',. 

these, doc~ments provide parties: reasonable,noti~:e, of:, the",I?-at,ure 
the reheuing, much less the specifie notiee, .requirecL by, :pp , 
Code S 454. 

of, ' 

PhoneAmerica and, Intercambio; were, ,serv:ed. "wi,tl?- one, 
additional d.ocument relating, to A. a7-05-049 not,li~te,d. by" Pacifie. , 
On October 23, 19S7, the ,Commiss,ion. mailed. a Notice of~,Rehe,aring~,to 
all parties of record in A.B,7-05:-049 and I .8S-04-047,.'r,he Notice 
stated in f,ull: ;. ' .. 

,,"NOTICE IS HEREBY GIVEN that the Public , 
Utilities Commission of the State of California 
has set the rehearing'in the above entitled 
matt~r before Administrative Law Judge Banks 
for Thursday, December 17, 1987 at 10:.00 a.m. 
in the Commiss ion Courtroom, State Off ice - , ' 
Building, 505 Van Ness Avenue,. San, Francisco, , " 
California, at which time and place all parties 
may appear and be- heard. .'. ' " 

While the notice was sufficient to .:l.pprise parties 't'o 

. . 

• 

A.S7-0S-049 of the time and place for"rehearing, this not..i:c~' d.id • 
not provide reasonable notice' of the purpos~ of rehe'arinq t~ 'those 

• j • • :.", ( 

who were not a party to A.si-os-049. 
We conclude that the documents serv:ed on PhoneAmerid~ and 

Intercambio prior to the commencement of' the 'hearings -on ,: 
• • • I • " • "',' •• 

Oecember 17, 1987 did. not provid.e notice of a proposed. ch.ange in 
, ' 

the chargeback policy. PhoneAmerica and Interc.ambio were notified. 
of the time and place for a hearing, but they were not informed. of 

I" , , .~' n I 

.,1 , 

", I,' 

,.", .... 
'~ I... ,,'., ' •• : ' .' ;, .', :""' \ ... " ,. ~, \ 

'",'/, I ,.,,," ... ' ,,' 

7 Item 7 is .an administrati~~ . i~wj;~dg~' rUl'£ng <:l~ted'-"i2'~7-B7"" 
regarding discovery requests. ", ~,:~ .:, ::~ :::1' ),~:~ 
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,"1,'''' 

the purpose of the hearing and they did not attend.S'~::·"Ne'ithe£tl'ie« 
Noticeof'Rehearing nor the '17 documents' 'citediby"p.ac:tf'ic provided 
actual: notice of" the proposal" to' modify the charqe~J:)aek pOli6y~: 
These documents did not provide 'the' 'specific 'disclosures' ('such:' ~s'" 
the amount of the proposed' rate change) as required 'by PO (' 

Code S. 454. 
'~. . ~ (' "~\ .. ,, " .,. 

, Ii summa:tjl' , the only notice which Lottery' Hotline . could: ' " 
oe said. to have constructively received is that not;ie~ ~hich:' was' 
actually provided to 'Intercanlb:Lo' and PhoneAmerica "'·:'B'ased. on' the 
facts presented to us by Pacific, and 'interpreting those "faC:ts"~n:"': 
the light most favorable 'to' the 'util-ities,:' we,'concl'ud:e-that the . 
documents received by Intercalnbio and PhoneAmerica ~ . and' 'imputed' to" 
Lottery Hotline, did not provide notice of a proposed charige>fntli.e 
chargeback' policy, pursuant'to PU Code'S 454'. '., ' 

Having foundth"at Lottery Hotline d,id not receive notice 
of the proposed change in thechargeback policy, we vacate'" 
D. S8'-04-017 and remand this issue for new hearings ~ " :" ' 

Finally, we turn to Lottery' Hotline's request fo'r a l 
' 

refund for :i.:tself and "'a11 'California '9'76 IP's." The request is' 
denied without 'prejudice. As'stated in D.87-i2-057~' the'sol~ 
purpose of this limited rehearing is to 'determine whethe'r ,pnotice 
was provided.~ We did no't intend the question' ofrrionet'a~ remedies 
to be 'addressed' in this limited rehearing. These'qUesiions'triay'be' 
addressed following further hearings. ' .. " 

, ' ... , 
• ,.,i , ' "., \ '. ~ 

• .... .'.' , ' 1-",...... _, ,. 
".' \, -.1 '. ., ' ... '. 

S Had either' Ph~neAmeriea, '-InterC~mbiO or Lot~~~':H~t1ii~e<:" :::: 
attended the hearings in A. 87-05-049, the result 'whiel\ 'we~i'r~aeh\"~" 
here would"be different." "·Th&.,general ru'leis .. that. one', ,who, has 
been notified to attend a .certain proceeding ~.~.s& ~, .. cannot 
beheard'to 'complain' of-a1leged'insuf'ficiency of theriotice; -it has 
in such instance served its purpose. This rule app1ies .•• (aJ1so to 
one who appears in an administrative proceeding without the notice 
to which he is entitled by law." (156 CA 2d 161, 165 (1957).) 
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1', ; ... :: _ '.: ;~, ...... '~. • /, 

F...i.ndinqs of Fact, - ',',' "'''' '.;.< . '.1 ":':'~;::~:.~ ,t::: 
.1. 0.8S-08-028, granted. al~t~,d ,rehea~~ng,:of.~:.~-,05~O?7'o)'l 

the issue of whether Lottery Hotl.ine, was provided. or receiv::ed , "" 
, r , ',', " .•. " • ""a' I''',.J , .... 1 

notice of the, proposed rate. increase .. , ' ., ;,) . '.' ~"',:~;;' .~,) ',},,'!' 

2. Neither Pacific nor GTEC included in,.customer bills or _ 
... r~' • '.~ I .' 

otherwise provided all IPs (the customers affected by the. proposed . { , '. " '. 

rate change) a written notice containing the i~fo~~tion, specified 

by PU. Code .S 454. ;., v,,, .. d. c.~ 
.3. Lottery Hotline ,was not provided a,written notice 

, . ,-, .' , , T.' ., ,~ 

containing the information specifi~d, by ,PU Code S ,454 •• :;, 
4., PhoneAmerica and Intercambio. were not, parties"to_.: 

._. " _ ~ , • J , " '. 

, ' , .. 

A. 87 7 0S-049. Consequently, thes;e comp~nies were ;no,t s~ryed wi'e:h., . 
0.87-0S-064. \",', ::",:'/:l, ... 

s. As parties i~, I. 8S-0,4-047 I Inter~a.m.bio ~~d,:~h0Il:e~~rica __ 
received 17d.ocuments relating to A.S7:: .. 0S~049,.", '." ':.;, 

6. Eight of the 17 d.ocument:!! wer~.sent ,by ,Pacifie, after. the 
, ,,' ~ , '." '.. 

close of hearings on Oecember 17 -, lS. These d.ocurnents di~ .. ,no_t", 
provide reasonable notice of the opportunity, to participate in the 

• "',' . • I ". 

scheduled hearings on revis-ion of . the eharqe.back policy. '. (,' .. ~. .', 
• • """. , '" c ' ••• _ • j , " 

7. Another 3 of the, 17 documents: are not relevant in,. any way 
I . . . '. ,', ,.1 •. _ '. -,. • 

to the issues set for. rehearing . . . " .. '-,' ',', 
S. The remaining five document,s., pertain to disc~ye:rY', . .'. " .. 

requests .. O~y one of these five documents ,even refers ,r~~o,tely to 
a change i.n 'tohe chargeoack policy~ ,;"'; 

9. PhoneAlnerica and Intercambio were served with a Notice of 
Rehearing in A.S7-0S-049 and I.SS-04-047. While the notice was 
sufficient to apprise parties to A.S7-0S-049 of the time and place 
for rehearing, this notice did. not provide actual notice of the 
purpose of rehearing to those who were not a party to A.a1-05-049~ 

.• '. , : . - ,"," .') . " " ., ",. • :.~ <) .. ,(~ "".".,,:: .' :..j ,:'" : ' ' 

Conclu51"OnLOf Law '.,' ., , . 'H. ,,' '::' .;, .r' • ",:~-:- ;:.' .':),'.~.;!. 
.1. Even ifknowled.qe. of all' documents·' sen-edi on 'PhoneAmerica 

and Intercambio 'can' be imputed to Lott·ery:. Hct~ilie.' ~. ,~~:~'~·':"d:o,~~~nt.~~ 
. ' 1'/" , , \ ,.~. I : ;", ,oj, , ~ .. ~' ,;. 

. .... , ,~ ..... 
, .. }'.' 

, ."' .. ~ \ 
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did not provide notice of a proposed change in the chargeback 
policy. 

2. Lottery Hotline was not provided nor did it receive 
notice of a change in the chargeback policy pursuant to PU 

Code S 454. 
3. ~he advice letters authorized by Ordering Paragraph 1 of 

0.88-04-077 should be suspended. 

QROeR 

IT IS ORDERED that: 
1. The advice letters authorized by Ordering Paragraph 1 of 

Decision (D.) 88-04-077, revising the associated tariff sheet to' 
prospectively provide that all one-time adjustments for 976 calls 
shall be recharged in full, shall be suspended on the effective 
date of this decision. 

2. Pending further action by this Commission, the amount of 
each refund charged back to the information provider (IP) shall not 

~ exceed the amount remitted to the IP. 

~ 

3. Rehearing of 0.88-04-077 is granted. 
This order becomes effective 30 days from tOday. 
Dated October 23, 1991, at San Francisco, California. 
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