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Moiled 

Decision 91-10-047 October 23, 1991 OCT 241991 

BEFORE THE P.UBLIC UTILITIES, COMMISSION. OF THE STATE. OF": CALIFORNIA 

Pacific Bell ('0 1001 C), 

Complainant, 

vs. 

AT&T Communications of California, 
Inc., ('0 5002 C)"Allnet Communica­
tions Services of Michiqan, Inc. 
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('0 SOOS'C)~' 'Cable and Wireless " 
Management Services,: Inc., " 

,,~.,:. ""Case 91':"09~624:"~':" 
) .. (FiledSeptember)J;7',: .. 19,9·1), 

('0 5131 C), Com System Network. 
services' CO 5082' C),' Express' Tel; 
('0 5-047 C)., South Bay.Communica- . 
tions, Inc. ('0 5110 C), Teleconomix, 
and'US'Sprint Communications' . 
('0 5-112 C), 

) , 
) . 

) " ) 
) . 
) 

Defendants. 
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) 

~--..--..--..--..--..--..--..--..--..--..--~--..--) 
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'J':', 
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'On September 17, 1991, Pacific Bell (Pacific) filed a 
complaint against.interLATA"telecommuni'catio'nscarriers AT&T 
Communications of California,' Inc.' (AT&T), Allnet, Communications 
Services of Michigan, Inc., Cable and Wireless Management Services, 

, • • '0 • '" 

Inc., Com System Network Services., Expres.s Tel, --South Bay 
Communications,' Inc., Te1econo.mix, and,.US 'Sprint Communications 
(ciefendants). The complaint seeks, among other things, a temporary 
restraining order (TRO) and preliminary injunction against 

. .. , . 
defendants'on the basis that they are offering'intraLA'l'A services 
in violation of Commission orders .. 

This decision denies Pacific's request for a TRO, 
dismisses the complaint a~ to de-fendant South Bay' Communications, 
Inc., and orders eaehremaininq defendant' to notify its'sales' and' 
marketing employees of the limits of defendant's authority. 
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Pacific's Complaint 
, ~. ,.,"'" ,. 

-: Paci~f'ic 'alle'ges that:de:feno.an'ts"'a're':':"holdirig out"':;:, ':: ' 
intraLA~A services to their customers in violation of Commission 

order~ .. ," ~t", ~;.~~;~;:,~~t AT&~ has made writ~~n propos,als to 
customers'inwhicl'l:it:urged customers 'to use'A'l'&T's services to 

, " ' . 

mAke andr.eceiye._ intraLATA calls. It makes similar allegations 

against other defendants. :.,I,.":j;'.:,", r-C.;,:',:.";:" ' . " 

Paeific argues that it has: lost' substantial intraLATA ,'" ; 

revenues beeause defendants are marketing. int~aLATA:.:s.erv¥c~s., ,;," It· 
also argues' ·that once it loses a customer, to defendants it 'may'~' 
never again regain that customer and:' ~ay' e~n~equ~ritli'''16se ,:l~·evenu.es 
permanently. Among other things, Pacific asks the Commission.: to: 
issue a 'l'RO and a preliminary injunctiC?n>enjoiriing.de£e~~ants: ' 

1. From holding out intraLA'l'A message 
telephone service in CaliforI7ia~~;, 

2. From offering a sales.commissionplan.to 
employees or agents that rewards or 
encourages the sale of intraLA'l'A calling; 

,:' : j . ',' "I -,.: • 

3. 

,4. 

5. 

6. 

From providing service to customers whose 
use of the service is more than incidental; 

, , " ", : \~, 
From providing ,services ,whicha;t'e, ,used ,to", 
carry mOre than incidental intraLATA 
traffic; "", .. ' ' , ,', .. : ' 

To retain all records'of iritrastatemessage 
telephone service to' enable- the/,Commiss1on: 
to ' determine the, extent. of unauthorized 
intraLATA service and the amount of .. 
revenues diverted from Pacific;' 

. , 
To account for all funds collected by them 
from California'customers for thepa3t' and 
current provision of unauthorized intraLATA 
message telephone service. 

: :', . ;:. 

Pacific seeks. several,o;eher Commiss,ion findings .and , 
actions regarding defendants.' alleged. holding out. of, intraLATA .-.::: 
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service. _ ,We will not ,~cldress them" here _' because, they, are not , " " , ' 
't. • ,'. .' '. . .'. • . , . ~ . I I ~! • , c • • 1. • ,. • , ... .., . ' i.1 i, , 

appropri~tely the subject of an e~,pa,r7~ decisi~n. ',',i ',:',"',,' 

Pacific filecl a motion to dismiss without,_preju~ice,;the, ", 
'. - ._ ,. _, •••• > co. 

compl~int against South ~yCo~unic~tions, Inc. We will :dismiss 
the complc.int as t~ defendc.nt, Sou~h :eay, Communications,' ~llc,., 

Responses of Oefungants 
Pursu~nt to ~,r:uling of the_~ssigneda~~ni:tr~::~~e l~w 

judge, d~ted September 19, 1991, several, defendants, filed"Memoranda 
, "'" \ '. j '0,. '0'. \.. , . h,.\ •. , • 

of Points ,and, Authorities with respect to" Pacific ~ s,request ,for a, 
• I." '~. . .' .. ,... . , ,d "..' , 

TRO and preliminary injunction:, Defend~nts oppose Paci~ic.;~ 
request ,on the basis that Pacific,has failed to de~~nstrate any of 
the clements required for a ,TRO or in,junction. 

According to defendants, the courts have, dete~ined, that, 
in ,order. to ,obtain a, TRO or injunction, ,a complaina~t ~ust - ' 

• " ' '\ I', ,I •. 

demonstrate: 
1. The complain~nt will suffer irreparable 

injury without the order; , 

2. No substantial harm to other interested 
persons will resuItfrom'the'issuance'of 
the order; 

3. The complainant is' likely topreva11 on the" •. , 
merits of the claim;. and 

4. The public interest 'will not'be harmed by 
issuance, of the order. ' ,-, 

(,. 

Defendants state that Pacific's complaint does not provide 'evidence 
that any of these tests will be met'." 

Generally, defend.ants argue that Pacific may reco'ver 
damages byway of reparations if' and when it prevails 'in' the 
compla'int, and that restricting. the serVice's offered:by de'fendants 
by way of a TRO will harm defendants and 'their custome'rs'. 'They" 
assert that, in any event, Pacific 'is unlikely to:prevail' 'in this 
case because it cannotdemons;:rate ,and hasnot'demonstrated in,'its 
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services or violated. Commission' o:e:ders . 
I a, , 

~ntS ' of· Intex:v:enors '.' 

Bank of America filed' a 'motion\for lea";'e' t'o' intervene' in 
this complaint case. It filed' comment's'''in' opp~sition to: Pacific ,'s:: 
request for TRO and preliminary injunction. Bank" of '~Ameri:ca:is: ;;'" 

large customer of AT&T; It states that granting t.he TRC> and. 
preliminary injunction would cause it' substantia'l firi~ncial"damage 
and serious disruptions" in its banking' operations: which wouid' ' 
affect the banking needs of its'customers~' 

, ' 

Motions for leave to 'intervene have also been fiied'by 
Roseville Telephone Company; GTE California Incorporated',; Calaver'as 
Telephone Company, California-Oregon' Telephone Co'~, Ducor Telephone 
Company, Foresthill Telephone Co.,' Happy Valley' Telephone': Company;' 
Hornitos Telephone Company, The Ponderosa Telephone Co.~'and"The' 
Volcano Telephone Company .. 
O,isc;o,ssion 

. " . 

Defendants correctly ,state 'that the 'COmmission"' cannot 
issue a TRO and preliminary injunction unless ,it 'can:: find that 
irreparable harm would. otherwis~ occur"andtha:t:.~,no, sub~~antial 
harm to other interested parties or,the public will'occur. We must 
also find that Pacific is ,likely,to ,prevail ,in this cas~,(H:.lQ. 
Water Taxi Co. Ltd. v. Un.i.vexsa.l..;..Marine'C94P., 84 CPUC 375 (1978)), 

and we ,address. this issue first. 
.: ,. ,I ~' • 

We first address whether Pacific is likely ~o prevail in, 
this case. 

Pacific's pleading includes several documents, ,whieh 
• ".. ' ,_ ' ., ! t\ '.' ~, . 

suggest defendants may be ,tholdinqout" or ,marketing ~n~r~~TA', ,', .... 
services. The documents are, however" open.:~o int~rpret~tion\~;,.,For 

example, some of the doc.uments may provide analysis of intraLATA,., 
, ." '.',.,. 1 '", .1, .J." 

costs simply ,in response to customer. requests. ", ,The documents alone 
. ' \ ' .' \. .. ." " 

do not permit us to determine at this time whether Pacific is 
likely to prevail in this complaint. 
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Assuming arguendo'that Pacific' is' likely 'to' prev'arI;' "we' 
must consider o'ther standards which must be "met in ~ord~}r ':for" us 'to 
issue aTRO and preliminary injunction. ' Pacific"'st(ates'i.e." ~ill .... " . .... , 

suffer irreparable harm if theCommiss'iori does' not' is'sue a 'l'RO and 
preliminary injunction because it will not'be'abie to r~cover lost 

, ,. I ' I , 

revenues or lo!t cu!tomer:5. It 0.1:50 !tat0z it cannot estimate the' 
level of damag.es which would accrue i( it were to prevai'l'in' this ' 
complaint. We cannot agree. First, Pacific may recover dam~ges by 
way of reparations which ap'pear posSib1~ todetermi'ne:"Pacific's 
own complaint quantifies' with some d.egree ofspecific,i'tYcert.:t.{n ' 
losses relating to AT&T's Megacom' service~' Moreover, we doubt 
Pacific's claim that customers who use other c'arrier!:' se'rvic:es 
will be forever lost to Pacific .'pacificpresent~ 'no evidence to 
contradict the common sense notion that customers wili charige 
carriers to take advantag~ of better services or' loJer prices. 

Granting this request is likely to cause subst:':ntial 
damage to defendants and their customers. Limiting the service ' 

., ' 'I ':'. ," .', " , . ,",' '" , . 

offerings of defendants is certaln to cause harm toqdefendants in 
terms of lost revenues and customer goOd,:""ill. More cr'itically, ' 

" ,'" 

such action would harm customers whose services are' interrupt'ed or 
changed. This pOtential damage' to defenddntsand the:ir' customers. 
requires that Pacific meet a 'heavy burden 'of proof "in de~dn$t.rating 
the need for a TRO and preliminar;, injunction.' Paci'fic does not ' 
meet this' burden of proof-"":' 

Pacific does not offer a 'definition of 'the' term 
. " . " 

"incidental" or provide an analysiS of 'Commission 'orders which 
would allow us to' define the t~rm for the' purpo'se" ofa:ddres'g',i:'ng 
complaint. pacific~ ho~ever', seeks a'T'RO':'on th~ b~s'i's: ttiat" , 
defendants' intraLATA traffic is more than "incidentai." 

commission 'd.ecis'ions h~ve not prohibited" inte'r~xchange 
carriers from providing intraLATA servi'ces .. " Al .e.'hough 10'ca1 ' ' 
exchange carriers, such as Pacific, 'retain exclusive autho'rity to 
offer intraLATA message services, we have recognized t.hat/'"r'ntraLATA 
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, 

tr~ffic ~hich~S ", ,. i,ncidental" to in.t~.rLA~~ :;e~,ic~:, o~t..~;e~.ings may be • 
carried by defendants because of the limits of existing technology. 
Our decisio~s, , however, 'clea;ly ~rohibit",:i.n't:e'rexchangec~rr·iers' " 

• • • ._", • • •• , '", '. I ': I '. 

from holding out intraLATA services . 
• I , ' . " I' , ' ,"" ~ .... ~, 

It is unnecessary for the Commission to issue a TRO and 
.. t,' , , .. . " l _. \.,: •• ~ , ... ' .. , .,' 

preliminary injunction to notify defendants that. theyshoul,dnot., 
. .,.. . '"" ',. " .,'" _, I ..... '... j 

violate Commission orders ,by holding out,intraLATA message 
.,' I \ '. , ' 

services. 
.• I • r'. . . . ~. . , 

This decision puts interexchange carriers on notice that 
• '". r '. "'. :)... ,:.-"" I. . I, ,.',' 

we will not take lightly violations of ,Commissio,n orders. Tbose 
, i,~ I , I ; , ! ., ' '..... . . 

order,s were issued following careful deliberation of the interests 
• • , , ", r' 

of carriers and customers. Any acts in violation of, those orders 
• ", I ',_ _,. ".' ,I " • 

amount to an intrusion on the lawful rights of others and ,may 
I .,'" I \ ." " '. • 

undermine our authority to protect. the interests,of the public. 
Nonetheless, we will not, grant Pacific"s reqUes:e fora 

.' • ',J" . 

TRO and preliminary injunction. Pacific's complaint"do~s not 
provide evidence to show that the harm which may befal,l it ,under 

" I ~ I , 1"..1' ' 

the existing circumstances outweighs the potential damage to 
defendants ,and their customers which may o~cur if, we, were t~~ grant. • 
Pacific.' s request. 

" ",. I' :, " ' 

As noted above, documents attached to Pacific's complaint 
, " '.',," .... ' , , 

suggest that some carriers may be holding out intraLATA services in 
violation of our orders. In orde'r: to determine whother '.defendan~s 
are in fact holding out intraLATA services we must consider 
ciefendants' acts more carefully. We may also neeci to ,.define the 

, . .' , , 

terms It incidental ,. and "holding out" more precisely than we have in 
• " , " • ' , , , • , .' ~ ! r 

past decisions. Nevertheless, we are concerned .. with the ,. 
" j '" _, '. ' - ,'Iii", j'_ • 

possibility that some carriers may be violatingCornmission.orders. 
We will direct defenciants to this compl~int' to'informthei'r sal~~ 

." ' _ j , ,....: "r ""'" 

and marketing employees of the Commission's policy and ,of the 
, , i . ,," , l 

nature of this complaint. ,Defe?dants will be ordered to' provide to 
all of their s."les and marketing, employees a, wri tten nO,tice .,which . 

, " 

states, the following:, 
" '".l,," 
'. ," ,'" '. 

" ' 
" ... ',' 
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(Defendant) is not authorized by the California 
Public: Utilities Commission ('CPUC) to- o:ffer ,',' ,\ 
intraLATA message ser..rie;es, ,to, (De,f,endant'$):;,,: '" 
customers. While (Defendant) is not prohib~ted 
from providing intraLATAmessage' serrlces, :wh:tch' , 
are, incidental to, the provision 0'£ aU,thorized, ,', 
interLATA services, it is unlawful for 
(Defendant) to "hold out," or market, intraLATA, " 
message services. 

In your sales and marketing efforts, yoU'are·": ", 
directed ,to inform your c:ustomers and, ," p,o,tenti,al, 
customers of the limits of (Defendant's) 
requ.latory authority and :to",inform them' that 
their local exchange,companies offerintraLATA 
message services. You may not market or 
attempt to sell intraLATA message services ~: ' 

The CPUC directed (Defendant) to provide this 
notice to you pending the resolut,ion, e'fa .. , 
complaint filed by Pacific Bell against, 
(Defendant). The complaint alleges that 
(Defendant) has unlawfully marketed and, 
provided intraLATA message services. " '" , 
Resolution of the complaint in favor of Pacific 
Bell could require (Defendant) to pay fines-," 
penalties,or reparations~ , 

This proceeding wilJ:remain open to, consider ether 
matters of ,fact and law which are'· raised 'by' the complaint .' , 
Findings of', Fact' ' 

1 ~·BankofAmerica,Rosevi'l'le Telephone" Company,.;',GTE"~' 
California Incorporated, Calaveras Telephone Company 1"~Carifornia-' 
Oregon Telephone',Ce., Ducor Telephone' Company, Foresthi-r:J: Telephone 
Co., Happy Valley Telephone Company, Hornitos Telephone; Company,: ' 
The ponderosa Telepho.ne Co., and The·volcano Telephone Company 
filed'motions to. intervene in this complaint. '. " 

2. Certain documents attached to pacific's compla'int'suggest 
that defendants may be holding out" intraLATAmessage:' serVices' in 
violation of Commission orders. ,The documents-, however, Jmay'be' 
subject to interpretation. 
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3. Pacific's complaint doe;:~ot d~~onstrate' tha~".;if the 
Commission does riot issue a 'l'ROand,:p~eliminary £nj'~~ct~on against 
defendants it will be irreparably harmed"or :that th,e''':ha~ to it 
would outwei'qh that which would be borne by defendants'and their 

• • ' : ,",' • J , \ ' •• , ',' \::;:,.: 

customers. ' ,~ , 
4. Commission decisions have not prohibited' 'inte:raxchange 

carriers from providing intraLA'l'A message services .' , ",' 
S. Local exchange carriers retain' 'exelus',lve 'authority to 

" ' '",'" .... , \,':,', 

offer intraLA'l'A message services~ however"intraLA'l'A message 
service which is "incidental'>' toint'erLATA service o££er±ngs may be 

, . ,"I' • •• " ,: " •. " 

carried by defendants because o,f',the limits of existing 'technology. 
6. Commission decisions prohibit interexchange carriers from 

• I ' •• 

holding out intraLATA message services .':,,' ' 
7. Pacific filed' a motion to: dismi:ss' this' coxnpla:int as to. 

South Bay Communications, Inc. iv.' " ~ " . " 

Conclusions of Law ' . 
. . '.' 

l. The Commission should grant motions to, 'intervene in this 
complaint filed by Bank of Arnerica~ 'Roseville Telephone Company, 
GTE California Incorporated,: Calav,eras Telephone Company,' 
California-oreqon Telepho.ne Co:., Oucor Telephone, Company ,:,~ 
Foresthill Telephone Co.., Happy Valley Telephone Company,c~ornitos~, 
Telephone Company, The i'onderosa Telephone Co.,. :;and ,The: ,,:volcano 
Telephone Company. 

2. The Commission s,hould :den~ Pacific's request, ,for, a' TRO 
and preliminary inj1J.nctien against defendants. , , i , 

3-. The Commissien, sho1J.ld direct defendants to,"'no,tify:their 
marketing and sales employees of Commission rules, and orders, as,' set 
forth herein. , , , ': <) 

4. The Commission should grant Pacific'S, motion"to.dismiss,'::: 
this compl.~int as to ,S01J.th Bay Communicatiens, Inc .. , 

" ' " 

, ' . .< " ,,: c-:' ,,~., 
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,"I,. !,' 
" /' . 

. ,'" 

IT'IS'ORDERED,that: I, • '.,; 

1. Motions to intervene filed"by':Bank '6f' Aineriea~ Roseville" 
Telephone Company ,GTE California Incorporated', 'Calaveras Telephone 
Company, California-Oregon' Telephone' Co ~; Ducor T.elephone." Company, -, 
Foresthill Telephone Co., Happy Valley Teleph6ne Company, Hornitos 
Telephone Company, The Ponderosa Telephone" Co. , 'and The 'volcano) 
Telephone Company are granted. -

2. Pacific Bell's request for a temporary 'restraining order" 
",", 

and preliminary injunction is' denied~ " 
3'. The complaint as to defendant South Bay COInmun'1cations, 

Inc. is dismissed. 
4. Each,remaininq d.efendant to this complaint shall notify 

in writing each ,of its sales and. marketing employees, 
representatives, and agents of the following: 

(Defendant) is not authorized. by the California 
Public Utilities Commission (CPUC) to offer 
intraLATA message services to (Defendant's) 
customers. While (Defendant) is not prohibited 
from providing intraLATA message services which 
are incidental to the provision of authorized 
interLATA services, it is unlawful for 
(Defend.ant),.,to.,:,hold. out, t. or market, intraLA'I'A 

_"',0- .. ' ...• . '.. '. , " ~'--.messaqe' -servl.ces. -
. , .... ~ ~ r '.' '.~ .. ': '; ~. \ ~:; ... ' .. \' .. 

. In your. sales.., and marketing efforts, you are 
directed 'to' in'f'orm your customers and potential 
customers of the limits of (Defendant's) 
regulatory authority and to inform them that 

" their . local exchange companies offer intraLATA 
-m~~sage serviees. You may not market or 
attempt to sell intraLATA message serviees. . . . ,\. 

The CPUC directed (Defendant) to provide this 
notice to you pending the resolution of a 
complaint filed by Pacifie Bell against 
(Oefend.ant). The complaint alleges that 
(Defendant) has unlawfully marketed and 
provided. intraLATA message services. 
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Resolution of the complaint in favor of Pacific 
Bell could requi,re,,(Oefendant) to pay fines, 
penal ties, or repa',rations'.' ' 

5. Each remaining defendant shall fil.e:,;:~:y:, No:v:emb~r 15, 
1991, an affidavit signed~y,an, officer of, the company.st.ating that 

, .. ,~ ,',..... . 

he or she has, provided to all sa1es,~nd,ma,rke:eing represent~t~ve:Sr' 
employees, and agents the ~~tice ,set"forth in. Ordering P,?-;-agraph,,4. 

5. ,The complaint filed in this docket against South Bay, . '" . ,." ' 

Communications,. Inc. is dismissed~ .: "" 
7. This proceeding shall remain open to, address outstanding, 

" ••• ' .,' ...... I ,_ 

matters in this complaint. 
This order is effective, today. 0, ) 

Dated October 23, 19~,1, at:,S~n FJ:ancis<::C),,;Califor~~a. 

" . 
.,', ' 

." , 

PATRICIA M'. ::ECKERT ,: 
, ,President., '"" 

"JOHN B."OHANIAN" ':""" ,', '0 

DANIEL Wm.' FESSLER:~"", 
NORMAN ,D., SHUMWAY 

, . ',Comm;LssiOo.ers 
. ·,' .... :~IJ' ,',,' :" ,,; /I"/'''-:::''''~ .. ~j.:",:~' 

: ~~ ,~",,; r:.CERTlW·,THAi;,THJS;:DECISrON 
, WAS AP~ROVEI) B-Y rHE ABOVE 

":,;',",':':'".':'~OMM.tSSro'NEnS:joOAY 
'" ).' .'. ,., '. <! • ..... ~. 

. ",,' .,,; 
• ' .,.<,' 

I •• , 

" , 
,J • ,I,.' 
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