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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE. STATE OF CALIFORNIA

v

rPacific Bell (U 1001 C), ‘ EEE "’ k “““"‘*~  ‘ L‘ui, 

o Complaa.nant, D U r\q n
AT&T Communications of California, Cooe ’
Inc.. (U 5002 C),-Allnet Communica=-- ) = . ..ol
tions Services of M;chmgan, Inc. ,‘ AT e
(U 5005 C), ‘Cable and Wireless- eyt T Case 91-09-024 0
Management Services,. Inc.l,“:--‘v .} - (Filed Septembex»l7,.1991)
(U 5131 C), Com System Netwoxk _ _ L
Services’ (U 5082°C), Express Tel
(U 5047 C), South Bay .Communica=-
tions, Inc. (U 5110 C), Teleconom;x,
and ‘US Sprint Communmcatxons : ‘
(U 5112 C), e

PR
'

Defendants.

,,,v -  ;_ 'Lu :j(.-h

On September 17, 1991, Pacific Bell (Pacific) filed a
complaint against intexLATA’ telecommunlcatlons carr;ers AT&T
Communications of Caleorn;a, Inc. (AT&T) Allnet Communications
Sexvices of Michigan, Inc., Cable and Wireless Management Services,
Inc., Com System Network Services., Express Tel, ~South Bay
Communications, 'Inc., Teleconom;x, and US Sprxnt Communications
(defendants). The complaint seeks, among other th;ngs, & temporary
reStraxnlng order (TRO) and prel;mmnary ;njunct;on aga;nst
defendants on the basis that they are offer;ng ;nt:aLATA services
in violation of Commission oxders. :

This decision denies Pacxfmc $ request for a TRO,
dismisses the complaint as to defendant South Bay ‘Communications,
Inc., and orders each remaining defendant to notify its sales and
marketing employees of the limits of defendant’s authority.
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- Pacific ‘alleges that defendants are "holding out" "
intralATA services to their customers in violation of Commission. :
orders. It statgs that AT&T has made wrmtten proposals to
customers in 6£1Ch-lt ‘urged customers t6 use AT&T’s sexvices to
make and receive.intralATA calls. It makes similar allegations
against other defendants. ey e e e e

Pacific argues that xt has lost substantxal intraLATA

revenues . because defendants are marketxng LntraLATA serV1ces.”,It-
also argues that once it loses a customex: to defendants it may '
never again regqain that customer and may consequently 1ose, .révenues
permanently. Among other things, Pacific ‘asks: the: Commxss;on o'
issue a TRO and a preliminary ;njunctlon, enjoxnmng defendants-'

1. From holding out intralATA message
telephone sexvice in Cdllfornla, ,

2. Trom offering a sales. comm;ss;on plan to
employees or agents that rewards or
encourages the‘sale‘of intzalATA calling;
From providing service to customers whose
use of the serv;ce is more than ;nc;dental-

From provxd;ng servxces wh;ch are used to
carry moxe than lncxdental 1ntraLATA
traffic;

To retain all recoxds of intrastate message
telephone service to enable the'Commission
to detexmine the extent of unauthorized
intralATA service and the amount of
revenues diverted from Pacific;

To account for all funds collected by them
from California customers for the past and
current provision of unauthorized intralATA
message telephone serv;ce.

Pacxf;c seeks several other COmm;ss;on £1nd1ngs and
actions regarding defendants’ a;leged holding out. of intralATA .-
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sexvice. We will not address them herxe because they. are not.
approprxately the subjoct of an ex parte dec;slon.H=_ e

Pacific filed a motion to dismiss without, prejudrce the
complaint against South Bay. Communlcat;ons, Inc.g We wrll ‘dismiss
the complaint as to defendant South Bay Communications, Inc.
Responses of_Deﬁendants ‘ : -

Pursuant to a rul;ng of the assxgned adm;nxstrat;ve law
judge, dated September 19 1991, several defendants f;led Memoranda
of Points and Authorities with respect to. Pac;fxc 'S request for a.
TRO and preliminaxry ;njunct;on.. Defendants oppose Pac;f;c's ‘
request on the basis that Pacxflc ‘has failed to demonstrate any of
the elements required for a TRO. ox injunction. S .

Accordxng to defendants, the courts . have, determlned that
in order to obta;n a TRO or Lnjunctron, a complaxnant must
demonstrate: } o o o

L. The compla;nant wxll suffer xrreparable w»,‘
injury without the oxdex;

2. No substantial harm to other interested
persons will result from the ;ssuance of
the ordex: T o

3. The complaxnant is likely to preva;l on the
; - merits of the claim; and . Doon

4. The public interest will not be harmed by
- issuance of the order. - L ‘
Defenclants state that Pacific’s complalnt does not prov;de evidence
that any of these tests will be met. '
Generally, defendants argue that Pacific may recoéer

damages by way of reparatxons if and when it prevails in the
complaint, and that restrxct;ng the services offexed’ by dofendants
by way of a TRO will harm defendants and their customers. ‘They =
assert that, in any event, Pacific 'is unlikely to preva;l in thxs
case because it cannot demonstraté, and has not demonstrated in its

G
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complalnt, that defendants have "held out” or marketed lntraLArA
services ox. v;olated CommlSSlon orders."' :

: Bank of America fllod a motlon for leave to lnterveno ln
this complaint case. It filed' comments in opposxtlon to Pacxflc sf
request for TRO and prellmlnary lnjunctlon. Bank of‘Amerlca isa
large customer of AT&T. It states that grantlng the TRO and
prellmlnary lnjunctlon would cause it substantial flnanc_al damage“
and serious disruptions in lts banklng operatlons wthh would
affect the banking needs of its customers. ‘

Motions for leave to intexvene have also been'fileo'by“
Roseville Telephone Company, GTE California Incorporated, Calaveras
Telephone Company, Calllornla-Orogon Telephone Co., Ducor Telephone
Company, Foresthill Telephone Co., Happy Valley Telephone Company,
Hornitos Telephone Company, The Ponderosa Telephone Co., ‘and’ The
Volcano Telephone Company.

k=3 855 TL
Defendants correctly state ‘that the Commission’ cannot
issue a TRO and preliminary injunction unless it can:find that
irreparable harm would otherwise occur,Jehd_theg?noksubspantial
haxrm to other interested parties ox. the public will occur. We must
also find that Pacific is likely to prevail in this case (H=10
Water Taxi Co. Ltd. v. Universal Marxine Corp., 84 CPUC 375 (1978)),
and we address this issue first. .. : . .
We first address whether Pac;flc is llkely to preva;l in,
this case. _ ‘ ) L - o
Pacific’s pleading includes several documents, which |
suggest defendants may be "holdlng out" or. marketlng lntraLATA
sexvices. The documents are, howevex, open to lnterpretatlon,, For
example, some of the documents may provide analysis of %n;;§LA$Amﬁ;
costs simply in response to customer requests.. The documents alone
do not oermit us to determine at this time whether Pacific is |
likely to prevail in this complaint.
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Assum;ng arguendo that Pacific is l;kely €0 preva;l, we:
must consxder other standards which must ‘be met’ mn order for us to
issue a TRO and prelrm;nary lnjunct;on. Pacxf;c states ;t wall
suffer irreparable harm if the Commass;on does not’ ;ssue & TRO and
preliminary injunction because lt will not be able to xecovex lost
revenues or lost customers.' It also statev it cannot ast;mate the
level of damages which would accrue if it wexe to prevarl in thrs'
complarnt. We cannot agree. Farst, Paczflc may recover damages by
way of reparations which appear poss;ble to determlne.' Pacrfac s
own complaint quantifies with sone degree of specmfxcmty certaln N
losses relating to AT&T’s Megacom sexvice. Moxeover, we doubt |
Pacific’s claim that customers who use other carraers' servmces
will be forever lost to Pacxfrc. ‘Pacific presents ‘no evldence to
contradict the common sense notion that customers wrll change '
carziers to take advantage of bettex servxces or lower prxces.

Granting this request is lrkely to cause ‘substantial
danage to defendants and their customers. Lamrtrng the servrce'

ot ferings of defendants is certa;n to cause harm to ‘defondants ;n‘
terms of lost revenues and customer goodw;ll. More cr;txcally,
such action would harm customers whose sexvices are ;nterrupted or
changed. Thxs potentral damage to defendants and thexr customexrs
requlres that Pacific meet a heavy burden of proof in demonstratrng
the need for a TRO and prelrm;nary ;njunct;on.' Pac;f;c does not

. .).,y .

meet this burden of proof.
Pacific does not offer a def;nrtron of ‘the term hh
"incidental" or provrde an analysxs of Commrss;on ‘orders whach
would allow us to defrne the term for the purpose of addressrng ;ts
complarnt. Pacific, however, seeks a TRO on the basms that ' '
defendants' ;ntraLATA traffrc is more than "incidental.

Commission dec;slons have not prohxbxted ;nterexchange
carriers f£rom provmdrng intralATA serv;ces. Although local ‘
exchange carriers, such as Pacific, retain ‘exclusive authorrty to
offex intralATA message services, we have recognxzed that IntralATA
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traffic which is "incidental” to lnterLATA sexvice offerlngs may be
carried by defendants because of the llmlts of exlstmng technology
Qur decisions, however, clearly prohlblt lnterexchange carrlers
from holding out lntrdLATA serv;ces. )

It lS unnecessary for the Comm;ss;on to lssue d TRO dnd
preliminaxry lnjunct;on to notlfy defenddnts that they should not .
vrolate Comm;sszon orders by holdlng out lntraLAmA message
services. o
o This decxs;on puts lnterexchange carrlers on notlce thdt
we will not take lightly v;olatlons of Commlssron order Those
orders were issued followrng careful dellberatlon of the lnterests
of carriers and customers. Any acts in v;olatron of those orders
amount to an intrusion on the lawful rlghts of others and mdy
undermine our authority to protect the lntcrcsts of the publlc.

Nonetheless, we will not grant Pdlerc's request for a
TRO and prellmlnary injunction. PalelC s compla;nt does not
provide evidence to show that the harm which mey befall lt undexr
the exlstlng cixcumstances outwelghs the potentlal damdge to . |
defendants and theirx customexs whlch ‘may occux lf we were to grant
Pacxflc s request.

As noted above, documents attached to Pdlelc s complalnt
suggest that some carriers may be holdlng out lntraLATA servmceslrn
violation of our orders. In oxdexr o determlne whether defendants
are in fact holding out intralATA servxces we must cons;der
defendants’ acts more carefully. We may also need to deflne ‘the
texms "incidental"” and "holdlng out" moxe preclsely than we have in
past decisions. Nevertheless, we are concerned thh the‘ _ N
possibility that some carrlers mdy be vxolatlng Commrss;on orders
We will direct defendants to this complalnt to lnform thelr sales‘
and marketlng employees of the Comm;ssxon 3 pollcy and of the
nature of this complaint. Defenddnts will be ordered to provide to
all of their sales and mdrketlng employees a wrltten notlce whrch
states the followlng-'
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(Defendant) is not authorized by the California

Public Utilities Commission (CPUC) to offer .

intralATA message services to (Defendant’s). .. . ... ...
customers. While (Defendant) is not prohibited )
from providing intraLATA message sexvices ‘which. '
are. incidental to the provision of authorized

interLATA services, it is unlawful for

(Defendant) to "hold out," oxr maxket, intralATA.
message services. \ . S

In your sales and marketing efforts, you axe .
directed to inform your customers and potential
customexs of the limits of (Defendant’s)
regqulatory authority-and to-inform them that . -
their local exchange. companies offer intralATA
nessage services. You may not market ox

attempt to sell intralATA message services. :

The CPUC directed (Defendant) to provide this

notice to you pending the resolution of-a -

complaint filed by Pacific Bell against

(Defendant). The complaint alleges that

(Defendant) has unlawfully marketed and

provided intralATA message services. C

Resolution of the complaint in favor of Pacific

Bell could require (Defendant) to pay fines,

penalties, or reparations. . I

This proceeding will remain open to consider other
matters of .fact and law which areiraised by the complaint. -
Pindin _Fact S L

‘1.  -.Bank of America, Roseville Telephone- Company, GTE" =~ . .
California Incorporated, Calaveras Telephone Company,:California-‘
Oregon Telephone -Co., Ducor Telephone Company, Foresthill Telephone
Co., Happy Valley Telephone Company, Hoxnitos Telephone Company, -
The Ponderosa Telephone Co., and ‘The Volcano Telephone Company
filed motions to intervene in this complaint. - Cohe T ~
2. Certain documents attached to Pacific’s complaint suggest

that defendants may be nolding out' intralATA message services in
violation of Commission oxrders. . The documents, however, may'be i’
subject to interpretation.
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3. Pacific’s complaint does not demonstrate that .if the
Commission does not issue a TRO and prelxm;nory mnjunctlon against
defendants it will be ereparably hormed, or that the ‘harm to it
would outweigh that which would be borne hyydefendanpe”ghd their
customers. - \ e

4. Commission decisions have not prohibﬁted‘inferexchange
carrxiexs from providing intralATA message sexvices. ‘

5. Local exchange carrxers retain exclusxve authorxty to
offer intralATA message services; however, ;ntraLAmA message
sexvice which is “incidental™ to znterLAIA servzce offerxngs may be
carried by defendants because of ‘the limits of existing technology

6. Commission decisions prohlbzt Lnterexchonge carrlers from
holding out intxalATA message sexvices. . ARREe

7. Pacific filed a mot;on to: dlsmlss thxs complo;nt as to
South Boy Commun;cat;ons, Inc. SRR ‘ L T

1. The Commission should grant motions to ‘intervene in this
complaint filed by Bank of Americ&;“RoéeviIle'Telephoné“Compony,
GTE California Incorporated, Calaveras Telephone Company,
California-Oxegon Telephone Co., Ducor Telephone Company, :- .- .« - .
Foresthill Telephone Co., Happy Valley Telephone Company , cHornitos .
Telephone Company, The Pondexosa. Telephone Co.,:and The Volcano
Telephone Company. . o e

2.  The Commission should deny Pac;f;c s request for a TRO
and preliminary injunction against defendants. PR

3. The Commission should direct defendants to- notafy theixr:
marketing and sales employees of Commission rules and orders as set
forth herein. N Sl ol L

4.  The Comm;ss;on should gxant Paclf;c's motion to. dismiss -
this complaint as to South Bay Communications, InC. .-/, ... = .0 ..
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INTERIM ORDER

IT IS ORDERED that: = =~ =~ = "

1. Motiéns to intervene filed by Bank of America, Roseville-
Telephone Company, GTE California Incoxporated, Calaveras Telephone
Company, California-Oregon Telephone Co., Ducor Telephone Company,
Foresthill Telephone Co., Happy" Valley‘Telephone Company, Hornltos
Telephone Company, The Ponderosa Telephone Co., and The Volcano '

Telephone Company azre granted.
2. Pacific Bell’s request for a temporary restralnlng ‘oxdexr”

and preliminary injunction is denied.’

3. The complaint as to defendant South Bay Communications,
Inc. is dismissed.

4. ©Each remaining defendant to this complaint shall notify
in writing each of its sales and marxketing employees,
representatlves, and agents of the following:

(Defendant) is not authorized by the California
Public Utilities Commission (CPUC) to offer
intralATA message serxrvices to (Defendant’s)
customexrs. While (Defendant) is not prohibited
from providing intralATA message services which
are incidental to the provision of authorized
intexLATA services, it is unlawful for

_ (Defendant)._to. hold out," or market, intralATA

leﬂmessage servzcesnp

.prn your sales-and marketing efforts, you are
directed to inform your customers and potential
customers of the limits of (Defendant’s)
requlatory authority and to inform them that
their local exchange companies offex intraLlATA
message sexvices. You may not market or
attempt to sell intralATA message services.

The CPUC dlrected (Defendant) to provide this
notice to you pending the xesolution of a
complaint filed by Pacific Bell against
(Defendant). The complaint alleges that
(Defendant) has unlawfully marketed and
provided intralATA message services.
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Resolution of the complaint in favoxr of Pacific
Bell could require. (Defendant) to pay fines,
penalties, or reparations.
5. Each remaining defendant shall file, by November .5,
1991, an affidavit signed by an officer of the company.stating that
he or she has provided to all sales and marketing xepresentatives,.
employees, and agents the notice. set forth in Orderxng Paragraph 4.
6. . The complaint filed in th;s docket against South Bay .
Commun;cat;ons, Inc. is. dismissed. - L e :
7. This proceed;ng shall remaln open,to address outstand;ng
matters in this complaint. . . o
This order is effect;ve today. o SR
Dated October 23, 15991, at.San Franc;sco, Cal;forn;a

'PATRICIA M.:-ECKERT .-
. .. President. ...
JOHEN B. OHANIAN ™ ~ '~
- DANIEL Wm. FESSLERT: - .0
N ,NORMAN D. SHUMWAY
. Comm;ss:oners

l' CERT!FY 'l’l-lA'l' THIS DECISION
WAS APPROVED BY THE ABOVE
CKMMAAESKDNERS-“DCUV{




