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1. Summax:y ", ",' ,', ", ' " ",: ".):', ,,', ,", "'" ,'.", " , " " .1, .. 

,This decision approves the, ,~',Set~~ement~.Aqreementl':,.~Mutual 
Release, and .,Co:venant, Not to Sue,", (Agreement) e,xecu:ted.March 2, 

" ,. , • ,. ,., . . " •. '" -- I ' 

1990 by ,Pacific ,Gas and Electric, ,Company,(PG&E),.Kern. Blu££ LimitecL 
(Kern Bluff),. ,and.,Bear ,Mountain,Limited (Bear Mount;ain), ",,: 
2 • Bac)sg;cQUnd., " " : ,", ,~,"',-

On October 14, 1985, Kern Bluff.: and PG&E.:,executeda 
Standa:cd Offer No. 2 (,S02) Power, Purch.ase Agreement .,( PPA) for sales: . . -<. . '.' • " ,." 

and, purchases of 45, .megawatts, (M.W) . o,f ,capacity, ,and. associated.,,' 
energy from a natural gas-f,ired. ,enhanced o.il recovery:, co.generation 
project in Bakersfield,. Californi,a~. On May 29" 19:87, :B~ar"Mount.air.L 
and PG&E executed a similal:S02 PP~ for ~ales:, and, purchases.' of 42, 
MW of capacity and associated energy from. a natural,gas-f·i:red 
enhanced oil recovery cogeneration project in Bakersfield,;", , 
California. Each PPA req:uires termination of the contract, ,if the· . ~. ' ,..' . 
pr~j~ct,'s actual operation does ,not occur within£iveyea~s". 
(October 14, 1990 and May 29, 199~., respe,ctivelY),o;f the, PPA ' , 
execution .. 

After PPA execution,. two disputes occurred.. The. firs-t 
, • I' . -,' ...' \ 

stems from a clai.rn o.f :fo;;:ce majeu;e,.notification.o.f which).:-,as., 

" . 

submitted ,toPG&E byK~rn Bluf.f .onJ::lovember 4, .1Q.g.g,.. The ::s:e~ond 
arises from Bear Mountain' s desire to, .. reloeateits-, pro'j:ec,'t: "'.' 
approximatel:( 3,000 feet to a .. site different from that described. in, 
th~ 502 PPA, notification. of 't<?'hich,w,as ,s.ubmit.ted::to, PG&E':by, Bear 
Mountain on January 9, 1989. The.Ag:reement resolves both.dis.putes. 

• _ ,. I '" • • .1, • 

2.J, Kex::n Bl.g;f£Jo;!;,ce Maieu;!;,e , ,-: ," 
Kern Bluff alle9'~s. ,that ~ force majeure. ,ev,ent .o,ccurred. 

when the. City of Bakersfield, (City) :~ecided ,to require, a:n., , . ,": .. ' 
Environmental Impact Report (EIR) after . having: prev:ious-lyissu.ed."a 
negative declaration for the project. Kern Bluff's initial 

~ .. 2 -



A.90-0S-037 ALJ/BWM/p.c 
,,' . 
,'-.'1": 

application for a conditional:use'permit was denied on a~peal, 
necessitating the filing of a second application. On the second 
application, the City required an EIR even though the City's 
Planning Department proposed the City again issue a neg'atl:ve·:: 
declaration. Kern Bluff asserts that the City's 'reversal o,f its 
earlier posi t'ion was unforeseeable;' In support," Kern: B1uffpo'int~1 
to the lack o'f significant' 'changes 'in enqineering., ~design,":':~ " 
operational capdbilities, and locdtion of'the proj'eet 'between the 
issuance of the initial negative declaration and the:::ct'ty'~s", ," 
decision to require an EIR. " ')~;'.: 

Kern Bluff also a~serts ;that th'erec:iuiremento~f 'an "EIR .:, 
stems from an unexpected change inpol'~ey bY"'the Cali;forn:i~;;Ener9Y 
Commission' and the' Cali'fornia: o'eparcment ot Jus-e'i'ce'. These "stat'e' 
entities did not participate in Ke'rn' Bluff "s fi):,stap'p'11eation . for 
a conditional use permit;. yet both entities filed: comments 
asserting -that an EIR was' necess:ary after' the Bakersf'ield;'Planning 
Department proposed to issue a negative' deelarati6ri":a'second time. 
Kern Bluff states th~t the'actions of' the City~ the': California ' ,,' 
Energy Commission, and ,the Califo'rni:a oepartment of' Justice' were 
beyond its control and unforeseeable. ' .' 

. ,... "'J 

PG&E disagrees with Kern Bluff's position. PG&E: b'elieves 
land use and environmental regulations were'in'place

e

whlch alerted. 
developers to the possibility ,that an EIRwould :'be' required when 
Kern Bluff'S predecessor' in' interest'executed-its 'PPA '''i'n19:SS,~: ' 
Moreover, PG&E claims that when Kern Bluff ' s predecessor';i'n ' , ' 
intereSt entered the PPA, an EIRforthe project 'shou:id'have been,' 
foreseeable because no conditional tise 'permits' had;beeri"'g:~a'nted." at 
or around the project site since it had been z6ried':resicientiafin:: 
1977. Finally, PG&E notes that any developer'·af'·'a pr~,ject':~hiCh':C: 
could have' adverse effects on the environment should:'realize that 
an EIR may be' required when the project' is' 'located only :one mile! 
away from an existing resid.ential'are.9.. • " . .1, ,\ ," 1-. , •• ",. 

J" , 
;.," 
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2.2 'Bear'Hountain'Site:'Relocation 
"}' 

~ .' '. 

Bear Mountain asserts that' 'it'nas"'the:r±ght'under:tne' " 
Bear Mountain PPA to relocate the project because ,the relocat'.i;on-'-a 
distance of approximately 3,000: feet--'is"not a' ~aterial :change in 
the PPA. '1'0 support its posit'10nthatthe reloca,tio'n ,:'i~ not 
material, Bear Mountain notes that it'wo\lldbe pos'sible:'to move its 

... ". t" , .' 

project more than 3,000 feet while,remaining within: the 'existing 
property description in the' Bear Mountain PPA;'" Bear Mountain's PPA 
states that the project will be "located at the Union Miller Lease 
in the E/2, Section 131" Township' 29'" South, 'Ran'ge"2'S ~'S:t'? 'l<:ern 
County, California. ,. (PG&E Application Exhibit'B',' p':'4';.:) Bear 
Mountain has requested a relocation to the southe1:'none:~half o'f" 
Section 12 of the same Township and Range. Be'a'r' Mountaix'l' ;:as:serts " 
that the project will be relocated from one producing"oil field' ", 
property to" another producing oil field property of'1ts:steam host, 
and the relocation does not materially affect either ,the'liproject" s 
engineering, design,operation or the' 'point of int'erconn'ect'icin' to" 
PG&E's transmission system. Bear Mountain states that: it doe's: not' 
benefit from the relocation whose drivinq'force"'is"a' reques:t:'by the 
steam host. 

PG&E disagrees with Bear Mountain's position ,for two 
reasons. First,.,PG&E asserts that Bear Mountain'is bound by the 
description of the project in the Bear Mountain PPA. Bear 
Mountain's propoSed.reloca'tion would. ,move the 'project. outside the 
property d.escription in the PPA. 

Second,. PG&E believes that the relocation;would provide 
significant benefits tC!' Bear Mountain.: Accord'ing to PG&E, the 
relocation may enable Bear' Mountain to more easily procure "
conditional use permit from the City.' PG&E'asserts"Bear Mountain 
proposes to move the prc>ject from an,area,zoned:R-l .residential to 
an area zoned agricultural near the Kern, County dump, an area full 
of hills and "valleys whi~h. 'innibi~ ,~esidentiaf ~development. As 
support for its contention 'that the move could. streamline the 
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permi ttinq process, PG&E points to .. the: ",pernti ttinq: dif~,ic~~ ties ,;"", 
which ,the Kern ,Bluff project encountered in~:an:,area also zoned 
residential.. PG&E says it:. . ." ,,' ." .': r;: . " 

..... believes ".however, ,that;,the change, in":the,,, 
projects's location may 'not (be] automatically 
significant' enough to refuse to' negotiate '" 
modifications to .. the Bear :Mountain . J:1PA .. ,:See 
Final Guidelines for Contract Administration of" 
Standard Offers . (Guidelines) .• ' [Decision 
(D.) 8.8.-10-032], mimeo .. at .26.:' (PG&E 
Application, p. 7.) 

3. Settlement Agxeement and PGiE's Application, 
Irrespective of . the parties.' pes i tions . ,and how, .the 

Commiss.ion might ,rule if the " disputes were presented" in complaint: ' 
proceedings, PG&E asserts the,re is. no doubt that valid,d.isputes 
arose which were resolvedth.ro.ugh a r.eas.onable settlement. . On .. 
May lS, 1990 PG&E filed an application, for Commission,approval,of· 
the Agreement. PG&E argues that, the. Commission may ,assess, the 
reasonableness of the settlement once it. dete~ines,that :,valid 
d..ispu'tes exist.... -- !,. 

3;.] Texms of the Agx'eement ',' 
The Agreement provides that: 
a. Kern Bluff Termination: : 

: , ,~' , 

',' 

",'.\ ' 

1) The' Kern Bluff PPA 13' terIn'inated~ .. ' " . 

2) PG&E shall rele~se Kern Blu'ff's'ietter" 
,I" of credit' in the':'amount o'f' $ 23'5 ,O'O'O'f' ., i, 

3) 

and ( " . " ,. .. ' .. :~ :::. 0 • , ,," ~ 

Kern Bluff· agre-es' to' suspend:project<':; 
,development wh.ile PG&,E. s~eel<:s ,Coxnmiss:ion 
approval of the Agreementi 

, I • j' 

b. Bear Mountain Deferral: '. 

1) PG&E 'shall not be' obligat'e'd, topurehase 
firm. capacity fr,om, the ,Bear Mountain 
project pl::ior to January 15, 1993 (a 
seven -and-one-half 'month ci'eferralfrom 
the oriqinal final· on-l,ine-date-) I even. 

- .. 5 :- _ 
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2) 

3) 

4) 

if actual operation ,occl.l:rs~efore 
January lS~, 1993; , " 

PG&E shall' not ' be' obliqdted 'to m~ke ~ny 
as-available capacity, payments, to·, Bear 
Mountain for any electricity deliverea 
prior to Janua.ry 1,5','1993;' 

The Bear Mountain,PPA shall be arnend.ed. 
to suspend the projeet' s'firial on-line 
d.ate to the later of August 15, 1993, 
or the last day of the 36th month 
following the month, in which the 
Commission issues an order approving 
the Agreement; and. 

PG&E shall pay Bear Mountain for, 
capacity delivered '.to:,PG&E at the rate 
of $208 per kilowatt-year (kW-y.r),--an 
increase from the,rate of $202jkW-yr in 
S02--assuminq the project ,delivers such 
firm capaci tyfor the full term o,f the 
PPA; if the project d.elivers firm, 
capacity for ~ period less than the 
full term of the PPA, only $202 of the 
$20S/kW-yr sh~ll be subject to the 
terms and. conditions of Append.ix D. , " ','. 
(Adjustment of Capacity Payments '"in:' t'h~. 
Event of Termination or Reduction) of 
the PPA; 

c.. Bear Mountain CUl:'tailment! The Bear· 
Mountain PPA will be arnend.ed to provide for 
economic or physical curtailment on an 
annual basis, under 1 of, 3 alternatives, at ' 
Bear Mountain's election: 

1) 

2) 

3) 

Physical or economic curtailmentd.own 
to 38 MW for 1,SOO super off-peak or 
o,ff-peak hours, or . 

Physical or economic curtllilment down 
to 35 MW for 1,000 super off-peak or 
of~-peak hours, or 

Curtailment down to zero MWduring'~wo 
weekencis during either Ja'nuary, . 
February, March, April, November or 
Oecember; curtailment down to 38 MW for 
1,000 super off-peak or off-peak hours, 

- 6,-
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and curtailme:nt:down to.z'ero MW for no 
less than 336' hours' for scheduled and 
unsehedule~ maintenance; ,', ' 

d. Bear Mountain'Site RelocZlted:''l'he Bear 
Mountain PPA will be'amended'toch~nge the 
description of' the project location to the 
southern one-half of. Section l2, ,'l'ownship 
29' South, Range 28-Eas't, Kern County, 
California; , , 

e. All claims Released: E"ach'party shall 
release ,the other from all claims arising 
out of the force maj"eureand project site 
disputes; and ' 

'. ',,,- .... "'~ 

f. Project Deadline Extensions if;APPlic~tion 
Denied: If PG&E"'s application, to the 
Cornmi'ssion for approval of the Agreement is 
denied, PG&E agrees to suspend the five
year on-line" dates set'forth in'both Kern 
Bluff's and Bear Mountain's PPAs by a 
period of time equal to the period between 
November 21, 1989 'and the date on which the 
.:I.pplication is denied. 

3.2 PG&E Showinq on Reasonableness 
o£ ~ttlcment A~ment 

PG&E a~~erts th~t valid, genuin¢ di3putes exi~t which ~r~~ 

subject to negotiations and'settlement unde'r the' Commission's 
Guidelines for the Administration'of ,Power ~~c:hase, Contracts 
Between ElectriC, Utilities and. Qualifying, Facilitie! (QF3) 
(Guidelines; 0.88-10-032). PG&E' estimates the rat.epayer benefits 
from the settlement are: 

: item :' 

Kern Bluff PPA 'l'erminatio'n 
Bear Mountain Deferral 
sear Mounta"in CUrtailme'nt':' 

. Total 
".,. . i 

- 7 -
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Net SQncfit 
,( $Millions; 

1990 Net.Present Valu~) 

$32.27 to $,48.00 
3.95 to 6·.2:4 
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PG&E summarizes" the' benef:i:ts'as: ': ,.:; ,', 
"The Kern Bluff project will not deli~er'4S MW 
of unneeded and overpriced firm capacity'." 
Under the deferral, firm· capacity that is 
delivered by the Bear, Mountain project will be 
paid for at price~ more likely: 'to, be instep 
with the market. Curtailment of energy 
deliveries will lower the average overall cost 
of energy purchased by PG&E from Bear Mountain, 
add to the flexi1:>ility. ofPG&'E' s operat'ions, 
and permit PG&E to purchase energy at its least 
cost-replacement price. The Agreement also· 
allows the settling parties to' avoid: expensi v,e . 
and protracted litigation,. the outcome of which 
is uncertain. ,. (PG&E Application,'p.3.) , 

, , 

PG&E argues the Agreement con,stitutes a good faith 
. . .',;, 

settlement of valid disputes. Both Kern Bluff and Bear Mountain 
assert they are viable under the :terms of the ,original 'PPAS',' . ,.' " , ',.' " . l'. ,. <!', ', •.•.• ,'-' 

accord.ing to PG&E. The Agreement serves ro!l.tepayer inte~est," 
"demonstrably better" than the original S025, becaU,5e it provides 
both tang~le benefits ($38 million to $56 million) and in.tangible 
be'nefits, (e.g., avoidance of, litig:ation risk and,a re,ie~:s~"o:f all' 
claims), and fully compensates PG&E'ratepayers fo'r benefit::~ " ' 
received. by Bear Mountain,' " ',:'" 

Therefore, PG&E requests the Commission' issue" an'6rder 
, .' , I.' ." ,,"!': . , 

determining that: , 
a. The Agreement is reasona.1:>le and PG&E's 

entering- into the' Agreement is prud'ent;:-
• ., , ' •• I ,j " 

b. PCStE's r.!1tepO-yers ar~ adequately, pro-toct~d 
under the Agreement; 

c. All payments made pursuant to the Agreement 
and Bear Mountain PPA as mOdified thereby 
are reasonable in the year in which they 
are made, and PG&E is authorized to recover 
all such payments through PG&E'S Energy 
Cost Ad.justment Clause (ECAC) or any other 
mechanism established by the CommiSSion 
which provide~ for full recovery of such 
payments, (su:b-ject to. reasonableness review:, , 

.. a -
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for PG&E'!) adm.:i:nistrati~n of ,tl'le .. 
Agreemen t ; , . , 

\ . . " . ,,'--. , ~ ;"'; ; i! t, 

d.. The- Commission·' s:approvc!l:l. 0·£ ,the 'Agreement 
is- final 'and." 'not" s-u~,ject to further. "J • ' .... 

reasonableness' review (except for ,,' ,';, 
adrninis-tratio~ o,f the Agreement}i "and' " 

e~" The 'Agreement 'is approved as· executed. 

4. OiV'i3ion of R.ate~y;ex '1\dvQca;tQS l!X:ot e3t 

...... ' ; .... I 

the Division of Ratepayer, AdvocAt,es (DRA) filed a protest 
on June la, 1990. OAA objects to the Agreement on two grounds, and 
recommends the Commission deny the ,application ... F~st; ORA objects 
to the deferral of Bear Mountain's five-year on-line date. ORA 
asserts the deferral violates commiss'ion, policy :~nd :placcz an 
unreasonable risk on ratepayers of breathing It .... Ii'fe into an 
otherwise moribund contract which los based on an"outdated"'vafue"of 
capacity. It (ORA proto'~t, p.' 2.) ,.::" '"'l ': 

Second, ORA '~otes 'that the' Agreement 'e~cala~e:s"':t'he fi~ 
capacity price from the $2:02/kw-yr speciii'ed" 'in S02 t6 ':;S·:i:O'a/kw-Yr. 
OM object:5 to' this escalation ~ Nonet:hele::ss'; ORA: offors that " 
except for the Bear Mo~ntain d.efer~al'and the capdcity'i'price" 

, ". ' " 
escalation, the A9':ceemcnt is otherwise reasonabl'e. 

In recommending' denial'of the applic'at:i.on; ORA ,argues 
that Kern Bluff does not have, a plausible claim o:ffo'rei~~a1eun~ 
Permit denials. arid. EIRs arc ioreseeable events~. According to ORA: 

"Both of those events 'are a regular part of 
project deve-lopment· and· s.hould be "anticip.:s.ted 
by project developers.:'" (O'~SS:":'lO-'O:32',· . ' 
Appendix A, p. 3.)" (ORA Protest, p. 4.) 

r .1,.,.' 

I,! I', 

" . ~! . t ! • 

;' !J 

, .... , 

,{ ,'" I, I i 

l PG&E 'clarified 'at the' second prehe,,':rinqconference that its 
request recognizes continuing reasonableness review of Agreement 
aaministration (T~. p. 27). 

- 9 -
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, ) " • • , 'I.. \ " .' ,'. ~... : '..,.. ," : I :,' :,; , ,>- "} .r. , ,I 
Re9'~rdin9 Be~r Mountain, DRA contends that despite its 

• ' " ",,; ; I I I II '< f ~". j .. : \, '"I . I .:'\ ;~ 

~ssertion to the contrary, Bear Mountain cannotunilater~llychange 
• • I 7' "'.'.' ~ ," ' _,J_ , , ,:;. ~ 1 

its site loc~tion. DRA admits Bear Mountain has. ~ pl~usible 
viability claim ~t its ori<iin~l io~ation,·however,'and9'iy~n.the , 
dispute PG&E' may there:r:ore enter nQ9'otidt:ion~ 'to 'mo~ify th~;'" ., . 

, . - • " '. \' ,'; _'. .',' I 

contr~ct. 
" ,I, ,I. 

Nonetheless, DRA recommends the Commission withhold a , 
. ' , . '.< .' , _,' 'I • '. ,.' I " :' ... '),.,: .:, j, ',' •..•. ,'," , 

finding of reasonableness reg~rdinq the capacity price escalation. 
.' • ' " '" • ' '. •• '" j .,,1 ' ~. ,: .' • " .' ) I 

DRA notes th~t Bear Mountain believes the delay in its operational 
date justifies an increase in its capacity price f~om $2.o2/kW~Yr to 
$214/kW-yr, and that'PG&E and Bear Mountain settled at $208/kw-yr'. 

• , I ' ' ." ~,', J ,'I ,: 

DRA contends that the mere fact that Bear Mountain makes an 
" , .. 

assertion is not sufficient to justify negotiations unless .. that 
asser'tion is at least plausible. (0" 9 0-05-086, ,m'i~e~':' ,p,~ .. is.) DRA 

, , ",' 'I: "\) " 

argues that PG&E failed to make any showing that Bear ,Mountain's , 
assertion of eliqibili ty for: $214/kw-yr is plau~ible."" . ' 

Regarding PG&E's estimate'o(net' ratepayer 'benefits, DRA 
' .. ; ", . L, ,',' " ,,' ':' ,;,;,,' 

..... severely discounts the benefits attributable 
to the 'termination of'the Kern Bluff contract' , 
to account for the,low probability that, Kern, -, , 
Bluff would prevail on its clairo .•. DRA does n~t 
believe 'that Kern Bluff has a plausibleclc.i:m 
of force majeure. Kern Blu'ff estimates that -it 
requires approximately 16 months for equipment 
procurement, construction, andcornmencement of 
commercial operations. (Exhibit 0, p. 4.J ' 
Clearly, Kern Bluff cannot meet its October' 
1990 operational deadline. Therefore, even' 
without this agreement, the ratepayers WOUld, . 
see the benefits associated with 'termination 0·£ 
the Kern Bluff contract.", (DRA Protest" ,.p •. 70)·, 

ORA believes Bear Mountain may not be able to comply wi'th 
the terms of its contract (since Kern Bluff's experience shows 
there may be permitting delays). ORA claims PG&E's estimated $3.95 
million to $6.26 million ratepayer net benefits for the Bear 
Mountain deferral must be weighed against costs of between $21.36 
million and $30.40 million of ratepayer payments above updated 
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I·' '" . , ~ I' , 

estimates of avoided costs if the deferral is approved. ,. ORA does 
not challe~ge the est.lma't'ed ;S'2~11"mil:l':i~n ~'f'beneiit'~;/'from the Bear 

. ;. '. , • . " " ' -)y~ . (.,1 t, <"" '):"" ~~ c<,+ '-: .. 
Mounta~n curta~lment. 

ORA concludes by' reco'~e~d'ing that 'the' Co~i~~ lo'n 

disregard thealleged':benefits "ana f:ind' the d~fe~rai' uiJe~~6n~:ble, 
given the risk that it may p~eserv~ ~ high:,prS.eed SC)2QF;:~J:l~C~,,' " 
would otherwise terminate, and given the Commission policy'! that' 
deferrals should only be nego't'.i:ated 'whe,nQFs have .. ·~l{·n~<?~ssary 
permits and certificates. ORA bel'ieves the Agreement. could'be 
found ' reasonable, except fortl'ie firm capae'ity price :in~rease" and • 
the deferral.' ORA recommends the Commissi6~withholda:fi~ding 6f 
reasonable~ess of the neg6tiat~d firm cap:acity'price:unt'ii'PG&E, '.' 
demonstrates: it was reasonable to negot~ate 'th~1: pr':i.ce;' ,,:::; 

5 • PG&E Res:ponse 
On AugUst 3, i990, PG&E filed'a'response to ORA's' 

Protest.' PG&E asserts that the'S20S/kW-yr isa reasoriable' 
", ') 

compromise that avoids scuttling the'other benefits'of'the 
, " , , " • : ~ ; + ..' \' .' '. • i '. ':' 

Agreement. Since the Bear Mountain PPA~as signed ,in' 1987, Bear 
Mountain has until 1992 to come on-l.ine. 0.87-09-025' eXtended the 
capacity price table to 1991:-, PG&E' points' out that:" 

"The Commission' stated in '0 .87-09-'025, :m1meo., 
p. 5, that 'a OF that is. entitled to a capacity 
price schedule determined as ,of: the .date . of, 
contract execution. must have. such a schedule " 
established for all year:J in which that Qr, . 
could come on-line.' ',' ,(PG&E, Response, pp. , .. 4:', 
5. ) , :' ,:,' 

Thus, Bear Mountain arqued'it:was'due a 1992 ,capacity ,price of 
$214/kW-yr (based on escalation factors builtinto'the"S02 capacity 

~. I;: . '" I~·. ,- I" j 

. ' .. I I,. 
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price table),' according' 'to' PG&E,.,2 The" eoun't0'rv~,j':liing argument:,·' " 
• " ,. 1 •• • ~ , r • , , ' • , , " "... ., " ... r'"" ;. .1 , • 

PG&E points' out, is''thatbyO~85';'03-'069 'and O.8·6~0'5-02'4'the-' ,.", 
Commission intended that no S02' PPAs be available . after March '19::; ". 
1986. PG&E argues that$208!kW';'yr £'5" are~sonable' e6mproinise~'" 

Regarding ORA's assertion' that· PG&£' shouid'''no1:·':hava' '. 
negotiated with Bear Mountain since it'd'id not have,its':'permits ar"d 
certificates, 'PG'&E' points out ithat' air quality and condit'ional use 
permits must be site specifie. Because it ean'be 'ver~iieost'ly to 
procure these' permits, PG&E arques'it is 'not unreasonabl'e for'Bear 
Mountain to defer such appl'ie'ations' until' this Commiss'ion'deeides 
whether to approve the site reloeation. 'PG&E claims' suffic'ient:' 
time remains : 'for Bear Mountain to 'apply for and receive' the 
necessary permits. 

G • Fir3t~Maring,C.2ri.(om!!C~'" 
A prehearing conference was held' 'on September'S,. 1990, at 

which the assigned- administrative law judge (A:c.J)': directed PG&E to 
file a supplement, to its applica tion~'tha t would'addr~6;' 'pro j ect 
viability. The Guidelines 'state: , '''Examiriation'ofaQF/s viability 

.," I ' "."" .. 1,( ,I 

under the original contract.is prerequisite ,to modifications to 
power purchase contracts. It (0'.88-10-032', Guidel:ine IV.1~ 29 CPUC 

, '. 

" " 
",',' 

• • ' : .- • , , " r '~"', • ' • • • " • I • '~ 

2 In suppo~ of this claim, Bear, Mountain pOints to the petition 
of PSE, Inc. (PSE) to modify D.S7M09-025 in'Application (A~) , 
82-12-48. Th~t petition seeks, a 19,92 f,irm' eapac·ity price of 
$213/kW-yr, ($202 escalated by 5,.,&5%) for,,4 PSE, pro-ject$~, Bear 
Mountain is a. ,5ubsidiaryof PSE, but, was· no,tinclud.ed' in PSE':s 
petition to' mOdify. , P$E'S petiticn,notesthat.if the, Agreement in 
this application (A.90-0S-037) is not approved, PSE would seek to 
amend its petition for modification to include, ,both Bear Mountain 
and Kern Bluff,.., 'c 

Bear Mountain' 3: testimony in this. ,proceeding, no,tes ,that if 
this application is denied " ... then:the firm capacity.price for 
Bear Mountain as determined by the petition ,will be· higher than the 
compromise reached in the Settlement Agreement... (PG&E~S Response 
to ORA's Protest, Exhibit A 'OAdditional Prepared. Testimony of 
Albert J. Smith III," p. 2.) 

- 12-
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2d 415" 4,4,l. ) Since , PG&,E:~,s, applica:ti,on, merely, ?=~<::i:t~s. :tl'l~,:,:,' 
assertions o( ViAbility ~ad.e.by the, ,d.~veloper,s: without, P,G&,E,'S, ',' " 

", ." . 

independent assessment" PG&E ,was. o.ir,e,cted, to "produ,cei,ts ,o~, 
anAlysis 0,£ the viAbility ,0£ , thetwo~,projects. , ,,;,',:" 

7 - PGiE' 5 .Amendment on V.i~ : ",~ I.,'., " 

On October 26, 1990, PG&E, £ iled an Amendment to:,i tz 
applicAtion. In its axnend.ment PG&E:.arg:ues. D.90~O:6~022. stat~s that 
utilities may. renegotiate PP,As ,when there is significant, 
possibility that a court woulo. rule ,in favor of, the QF "should. ,a 

d.ispute be taken to- court. PG&E, asserts,', ,that it canno;t 
unequivocally state that, its positions. on the key claims(e _g,.,: 
fo;ee majeure and site relocation) will prevail if Ker~ Bluff and 

" . . ',' . 

;. 

Bear Mountain pursue their claims in court. '!'her~,fol:e,. these, 
negotiations are reasonable, according.,to.PG&.E .. ", ".," <: ,," ' " 

PG&E notes that:, " I":' , 

"Under the Guidelines., "Dec is ion (0.88-,1.0-032), ' 
modification of an existing PPA is not 
appropriate if the OF'is nonviAble. The I, .':: ' 

Commission, however, hll.s expre:!3ly remo.rked.·, 
that when 'there is a genuine question of the 
QF's viability, then negotiated modifications 
to the eontract may constitute a reasonable '. 
settlement of the dispute.' 0.88-10-032, 
Appendix A, mimeo. p. 5." (PG&E Amendment, 
p. 3.) 

,"', ' , " 

For both projects, PG&E reviews the l2 items identified 

by the Commission in Assessing projeet viability (0.88-10-032, 
Guidelines, Item IV.3; 29 CPTJC 2.d. 415:~'441·). PG&E:,',co'~~i~des~: 

"'In summary, but 'for the claimed ;fQrce c, ma1eu;:e'; 
the Kern Bluff pro-ject eould\probably"have'come~":-' 
on-line wi thini ts ,five-year deadline:' i'f " the" 
dead.line had ~en extended fo,r the, duration, of 
the force m~jeuJ:'e and its permits. Similarly,' 
if the Bear Mountain project is able to-obtain 
its necessary permits, this project, too, eould. 
probably have become operat'ional within its" .. ' 
five-year deadline, whether at the existing , 
site or at the :telocated site.' Althouqh PG&E 
cannot state with certainty that . either 'Kern' 
Bluff or Bear Mountain WOUld' pr,evail·! on their:-

- 13 -
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claims, PG&E cannot unequivocailY c6~~i~d~ 'thd{ 
these 'projects are' not viable. I. (PG&E' - "',! "i, ,;': r, 

Amendment, pp. 5--6,.) ,,' , 

8. ORA Commen:ts on ~g' $ J\mendm~' 

.. ',,' 

"r ',' 

On October 24, 1991, ORA filed comments on"PG&'E":s" 
a:rnenament. DRA argues that PG&E'"'s arnendrnentbegs'the viability 
issue. ORA accepts that PG&E cannot"predict thefuturewhen'PG&'E 
says it "cannot s'Cate with certainty" wha'C the outcomes will' be'. ' 
But ORA claims that: ' " 

"From this [PG&E'sJ 'filing, ,it is' impossibleto'~' 
determine if PG&E believes that it i,8, more .:"',, ',' 
likely than not that either project could " 
obtain i'Cs permitting, if PG&E oelieves, that',it 
is less than likely, or if PG&E simply sets the 
permitting odds at 50-50". 'If, PG&E has no 
opinion on the projects' viability, it 
shouldn't agree to contract modifications under 
the Guidelines. (See, e.9'., '0.88-10-032'.)" 
(ORA Comments on Amendment, p. 2.) 

ORA alleges that PG&E's amendment shows both projects 
face objections and obstacles that are'very likely to be fatal. 
Further, based on the' supplemental material, ORA re'V'Elrses its 
earlier position that Bear Mountain has the requiSite viability to 
allow it to seek contract modifications and that the,settlement of 
the Bear Mount.ain dispute-is,' reasonable 'except for the deferral and 
capacity price escalation. ORA now ,argues that PG&E,should not 
have agreed to contract' negotiations 'and' that the,' entire Bear 
Mountain settlement is unreasonabl~. ' 

ORA continues to believe that. neither claim alleged by 
the projects is p1¢.l,lsible (e.g. :(9;C0 m.,j0IJ.;e, ability to 
site). Therefore, ORA renews,its recommendation that the 
Commission deny PG&E'S application. 
!! . Second l?x'ehearing G9.n£e:r;:ence 

relocate 

A second pre-hearing conference was held'June 5, 1991. 
DRA renewed ·a motion to' defer 'this,pro~eedin9'un.t:i.l'/the Commission 
has reached a decision inPSE'spetition' for modific¢.tion of 
O.S7-09-025~ which the ALJtook unde~"submis~ion. We deny the 

.. 
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motion. No party expressed a desire for hearings or briefs. The 
parties anSwered questio~s.p~s.ed. by':th~::~LJ,'p~e~erit~d )~heir 
respective positions, and offered brief' "arquxnent:. The'imatter was 
submitted for a decision upon receipt .. o·f the :transerip't:~ ..... ,::; r . 

.1.0. Discussion. .·i ... . '. . ........ :r' '. 

Theissue before "us .. is .whether to grantor ... deny ... ~G&E-'.s .. , 
application for approval o·f the Agreement, .ineluding~.PG&E..'.S 
requested. .ratem",king treatment~ : In. making. this. decision.,we mus.t. 
determine if the contract modifications are reasonable. and .. 
acceptable .within our 
the Guidelines state: 

quid.el.ines..~. Specifically,. i~: relevant part 

V.ia9.ilitx:. 

"Where . the projeCt would~· not be .. viable: uride:r 
the original terms' of the . contract,' the '. . 
mod~fic~tioni.:shouldriOt be aecepted.~: ~': ' .... 
(GuJ.d.ell.ne I.I.2.). '. ' . '" '."" 

"Examination of aOF'~'vi'abiiitY"l~d~; t~e 
original contract is ·prerequisite ... to· ,: " .... 
modifications to power purchase contracts. 
In considering the OF" sviability ,the'" .,." 
utility must be mindful o,f its duty to deal· 
in good faith with the QF." (Guideline . 
IV .1. ) 

"No modifications to a power purchase 
contract should be made if, after'a 
reasonable examination of the OF's, , 
viability, the OF ~s determined to be 
nonviable. In-the event that there is a 
genuine question oftheQF.'s..viability,· 
then negotiated modific'ations to the . 
contract may constitute a- reasonable: ' 
settlement of the disput.e, 0:: the OF may 
choose to bring' a complaint before the 
Commission. " (Guideline IV. 2. ). " 

New P?;ojeet: 

"Where requested contract modifications , . 
would result in an essentially new project, 
the modifications' should' not be' accepted ••.. ,., 
In cons.idering .whether or no,t the requested,) 
modifications represent c.n essentially new,. : . 

, . . , ',' " 
,',,, ,).\,1"" 
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project~ the. ~tiiity ~~~t ,beinindf~i ~:f'its 
dutyto-'deal'in good faith with: QFs:.''''' "'.';;,: ':'-j 

(Guideli.ne,' II .;3. .. ,., .'., >... .... ; : ,.' ' .. 

"Modifications such' as-significant' changes" ... 
in site r thermal load, ,fuel, plant, size.,: 
cogeneration thermal host, or prime-mover 
'technology 'suggest. that· the:project"is 
new .. If (Guideline II .3.(a.),. ) , .;. 

"Multiple modifications to a contract V.' ... .• ", 

suggest tha tthe pro·j ect is- new .. n 

(Guideline II.3(b).) 

Oeferral$-: '., C:.' ...... 

. '''In general, deferrals (paid or nonpafd): and:, 
buyouts should ,be cons-i,dered. only with.,.Qr:s~1 
who have obtained all of the permits and , 
certification necessary 'to: go. forward with'·: :.' 
their projects." (Guideline III.6.) 

Price and/or Performance· 
Concessions anUatepaye;r;s' interests:,. 

"Contract modifications requested' by QFs: 
must be accompanied by price. and/ or. ." , 
performance concessions ... c,ommensurate in 
value with the degree of. the change in the" 
contract (from minor .to major) . The ' 
modifications and concessions obtained 
through negotiation should be valued with 
reference to the unamended contract and',. 
where appropriate (e. g .. , deferrals and, '. ' . 
performance concessions),. the. current and 
expected value of the QF,'s power. n ' 

(Guideline I.l.) 

"On-line date deferrals~'~'.;maY be considered 
only if the ra.tepayers' . in.terests will be 
served demonstrablybe,tter by such 
deferral. n( Guideline. III ... 7_) 

i > , ", ~ • '. ' 

:, " j 

.... 

Kern Bluff may terminate its proj'ect whether~'or not it 
has a dispute over force majeure. Since Kern Bluff's· agreement to 
terminate. is, linked to Bear Mountain,.w,e will dis:cuss. the Kern 
Bluff project in our assessment of ;Bear Mountain. 

-'16-
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Bear Mountain sought to move its project, and believed e 
that the move was wi thin' it:;' rightS. "dnde~th~' '-ori:gj,'nal contract. 
We view this site relocation as a modification to-the contract, not 
something within Bear Mountain's rights, .under .the o·riginal 
contract. In this context we will a-ssess 'in turn our guidelines on 
pro j eet viability, new proj ect~,. d~,ferr~ls."pric~, and performance 
coneessions, and the ratepayers' interests. . I ' 

10.1 Px'oiect v,iabili ty .. , , 
Bear Mountain believed it eo'uld change' sites without a 

modification to its contract. PG&Edisagreed. PG&E was not able 
to unequivocally state that it believed the project 'was.: viable. We 
accept that PG&E had a genuine question of the project's viability. 
PG&E is obligated to' deal. with the QF'in good faith,. Consistent 
with guidelin~ IV. 2, PG&E', ~greed t~", nego·tiate ':asettlement o,f the 
dispute. 

Whether we approve the ,application and accept the 
Agreement, however, depends on whether 'we thirik Bear ,Mountain was 
viable when the dispute. arose.and whether the ,settlement is 
reasonable. Summarizing ou'r guidelines on viabil1-ty 1 we said in e 

" ."' '" \ ,. 

the Texaco,decision (D.90~03-031):, . 
"A project is viable when, (but for the ,issue in 
dispute and) ••• a deferral, it 'would have been 
able to meet its contractual· deadline fo'r 
providing power to the utility. In: order to be 
viable, the facility 'must receive:, ona' t'imely 
basis, the permits necessary for construction 
and operation. To be considered viable, a 
project must have a source 'of fuel, evidence 
that timely construction and operation is 
feasible and evidence that site contro'!: exists. 
To demonstrate viability, the project 
proponents must show that the· projeet makes 
sufficient economic sense to merit financing, 
construction, and operation within the time . 
limits set by the contract." (3.SCPOC 2d 516, 
620. ) 

Bear Mountain notified PG&E on January'9', 1989 that' it" 
desired to move sites. At' ·thatpoint under its 802, PP:A,. 'Bear 

- 17 -
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Mountain had nearly 41 months (until May' 29,-1992" to "come o'n':"l:i:ne'. 
According to th~ project timel5.ne; Bear"Mountain needed' about '27'" 
month~ to come on-line, including '9".9 monthsfor"the'envir'onme'nt.:al 
review. There was adequate time, even if the "EIR proc~ss"'::took:-
longer than planned. 

PG&E's amendment addresses the 12 'specifi'c it~ms we 
suggest be considered as awhol~ in assessing p~oJect';idb'il'ity:' 
(Guideline IV.3.) These item~, including project ti~i'ng, all" 
suggest that the pro j ect was viable,' 'except perhaps for 'the' ~bsence 

','.}" 

of necessary permits and a cash flow analysis. 

JI.Q • ..l...1 Pe:oni:t& 
Betl.r Mounttl.in had not applie~ for air c.Plal:i:tyandland' 

use' permits when the dispute arose, and htl.s not thereafter -tl.p'plied 
(since the location of the project'is in dispute 'and is one ':o.f"'the 
matters in this application). It would have been, a 'co'stly~~d ,,' 
wasteful use of scarce private arid public'resources' for"Sear" ," 
Mountain to pursue permits for a site it no longer desired: to use 
only to demonstrate it could obtain its permits and was viable, 
making it eligible to negotiate 'withPG&E for an altern,,:te ':site. 
It was reasonabl~ forBear Mountain to' delay pursuit'o'f': its 'permits 

, I' r , • 

after the d.ispute arose. " ". 
PG&E and ORA question whe~herBear'Mountain'wo~ld 

succeed, however, in obtaining necessary land use anda~r quality 
permits. N~ither PG&E, ORA,nor this Commission c~nprecisely 
predict the outcome before the appropriatepermitting,agencies. We 
are satisfied that there was a reasona~le chance that ~he necessary 
permits would have been obtained. 

PG&E states that the origin'al 'Bear Mountains'ite is zoned 
residential. This may, suggest.'· that permits, will'b~'.~a.x:~ to secure. 
PG&E and ORA speculate that, it will bee;"sier to·'secure i permits at 
the new section; which includes a d~p." A le~tE!~:f~om','t:he City 
Planning Department su:bmi'ttedwith PG&E'samenciment"says that the 
new site ..... is designated Low-density,' Residential in the general 

• ,..' ". ,/0.., '" 

plan and zoned A (Agriculture')." (PG&E's Amendment"Exhibit H, 

-l8 -
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Attachment E.) Just as the original site is zoned residential, the e 
c ) . ' '. ..' .' ".'.' ~ • ~. j ·,,,1 , • [ " i"~ .,' ~ ~ ..... 

new site is designated low-density residential. : And, even .though . . . . , \; , 

designated low-density residential, the new site is in a section 
that contains a dump. The residential specification'i's:not ." 

-, : , <, ' ',. • • • • '" - ~ ,,', , , \ ,. ' • , 

conclusive. 
In PG&E's dispute .with Kern Bluff (that an EIR'should 

, .. ,,' , " .' ' 

have been foreseeable at the time Kern Bluff's predecessor in 
, .. ' ., " " 

interest entered into the PPA in 1985), PG&E argues that no 
• ...' • . '.t . I 

conditional use permits had been granted at or around the Kern 
Bluff project site since it was zoned residenti'al in 1977.' The 

I I ~' ' ,,', -, i \ " 'I 

original Bear Mountain site is near the Kern Bluff sit~.~., .. This may 
suggest that it will be very difficult for Bear Mounta:Ln' to obtain 

, ' . 

a conditional use permit. To the contrary, we have no information 
of what--if any--projects were proposed for the area. between 1977 
and 1985, whether or not EIRswere. prepared for any projects,j if 
any were proposed), and what issues--if any~-there were about use 

I ,'/ 

of the area. 
PG&E telephoned the Bakersfield Planning oepartment for 

information on the CitY'srequirements'and proc~ss"jUst ':b~fore PG&E e 
, I,"" . ~ 

filed its amendment. PG&E included memoranda of two oalls'with its 
,\ , , , .' ~ 

amendment. First, an Associate Planner told PG&E that the: 
.. ' . 

t •••• Bear Mountain project is located even clos,er 
to town and the proposed elementary school'site 
than the Kern Bluff pro·ject." Also" •.• some,.of 
the [Kern Bluff EIRJ analYSis is applicable [to, 
the Bear Mountain EIR]', but probably stricter' 
mitigation measures, will be required 
considering the location." (PG&E Amendment, 
Exhibit H, Attachment E.) ' .. 

Second, the Planning 'Oirector told PG&E ·,that: 
It ••• it would be very difficult for him to .... 
recommend approval of this project at that 
loca~ion [Sear Mountain at the original ·site in 
the PPAI. It is located in the same. section as. 
an operational school. It is also next to a'''' 
future city park.\'l'he land for this park is,·, .. 
no~ in escrow, however, the city may decide not 
to purchase the land because of an existinq'oil 
well. This park has been. planned for five' , 

- 19.-
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years. Most of the ,section wl?-ere Beax: Mou,nt,ain , 
is proposed has been' approved for development~ . , 
(The Planning Director) .said.this plant,will: 
not receive a gooa reception. He saiait would 
be easier to recommend. approval if it moves" 
c loser to' .the dump, as proposed.... (PG&E 
Amendment, Exhibit H, Attachment E.) 

D.RA refers to the negative comments made ,by. the,City~s 
Planning Department as support that at. the time the ,d.ispute arose 
the project faced considerable opposition' .. The environmental 
impact review process had. not been undertaken when th~ comments 
were made, however. Moreover, the comments were made" -inte1~phone. 
calls without the Planning Department .having time to fully consider 
the matter, including having the benefit 0'£ the- compolete EIRand . 
any mitigation measures,that.Bear.Mountain might:, have· put forward. 
The comments. were made nearly a year after the. EIR./process ,would 
have b09Un for. Bear Mountain on its original"timeline,~ and -may have 
included some hindsight. " ",', 

, The- Planning Director ind.icates it would,,·be' eas,ier ..... to 
X'ecommend appX'oval at the new site (Section l:2 f ) closer t,O:-·"the:: . 
dump)" .but. this does not say a recommend"'tion ,for· approva1·:at,the' 
original site would not. be made·, especially after considering, all. 
factors that might, arise in, the E!R process. A recommendation' 0'£ . 
approval might be possible given that the Planning Department 
previously studied the Kern Bluff area, twic~ recommended negative 
declarations for the Kern Bluff site {which, i$ close .. to the Bear: 
Mountain site), and indicated that· someo,f the- : environmental work 
done on the Kern Bluff site can .be .used. in'. the. ,Bear, . Mountain ., , 
review. Nonetheless,. even if the. Planning .. Depart,ment had: 
recommended rejection of the Bear Mountain,·project ,at the.·ori9'ina~l 
site during the. original pro-jecttimeline,. it: is the Board: of,. " .',. 
Zoning Adjustment, or: the City Council, on appeal i"that \makes .. the ' 
final decision. ,;,] .J: ~ l :>,. , ~ " '''. 

We observe that ,the.Planninq,Direc':eor . reported. that most 
of the $ection. which includes Bear Mountain' s proposed site has., 
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been approved for developmen'/:, but it is not cle.!2.r which proposed e 
site is belng'referenced,~and"we'do"not,know what,.type,of 

" , ., •• '., '. • ", c .. " , 

development has . been approved (e.g~', 'industrial;,: includinq existing 
and new oil well's; commerciai; r'esi,dent.ial; mi~ed~uSe)'~:',: A letter 
by the project proponent incbldedwith the amenciment' contains a 
photocopy of a photograph of: 'the ~riginal 5 i tee.' . "'I\he"ph6'toc:opy 

shows the area is an active producing oil field, with:only oil 
production facilities and' electric lines in plai~n view.' If :the 
oriqin",l 5i te is the location' where devel'opment has- 'been ::approved 
and it is approved for only res,idential'd.evelopment,. th~t' 
development will be on or near:' an existing, producingo,il field. 

The oriqinal site, is- apparently in: the same·sec:t~ionas 

either an existing or propos-ad. school, but the school could be' , 
3,000 feet (over one-h.!2.lf mile) Or' more away,q,iven' t'hat' Bear ',' 
Mountain could have moved its project 3,000 feet and'still'have 
been ' within the site description for Section' J: 3 ~', Town' ,is' ;one m'ile 
away from the Kern Bluff site, and the Bear Mountain site· is closer 
to town than Kern Bluff. Ass-uming the' existing or proposed school 
is in town', the scho01 miqht be about ,one mile- away.': The . topology 
m~.y impact wheoeher the disoeanee to' the school is matertal' : (i .. e ~ ,'.it 
there are hills and valleys, as the-re are in Sectio~ 12),. :The 
photocopy of the photograph does not'reveal a school,. but" shows 'the 
land is no't completely !lo.t. Without further information we' eannot 
conclud.e that a site permit would not be awarded :becau:sethe site: 
may be close to an existing or' proposed school.' 

, We also note that the orig'inal site is reported: to,' be
close to d future park, buoe that the City may d.ecide not 'to:' 
purchase the land. because of an existing oil well. Again',' with 
this information we cannot conclud.e' that: a permit would not:' be'.' 
awarded because of a possible park that may ,no,tbe devel¢·ped;, 
particularly without, the benefit of knowing: the: mitigation'-measures 
that Bear Mountain might propose. '" ;,,) 

, . ORA points to other opposition'. ~ 'Even a' disputed project 
may be able to ~tisfy community concerns -anct: obta:±n,' necessary " 
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approvals ..• We need not prej,ud.ge w 'the outcome'~ .As,we·said~.in the" 
Texaco decision: :-":.', .. ' 

".0£ course , we could. never be certain that a .,' 
project meets these viability ~riteria ~nless '. 
it is built and ready to offer power to PG&E on 
.a timely basis. We do not' need that level of· '. 
assurance .... " (35 CPUC 2d 616,. 620.) 

We only need a reasonab1eleve-l of, confidence that the" 
project could obtain its permits,. and we. have-that degree of . 
confidencehere-.. We base' that confidence on the factors' 
discussed above. 
AO.l.2 cash Flowa~~con9m~e V~abili~ 

The Bear Mountain project .has·not obtained:financinq, 
and its proposal dlle9'es it is too early in proj()ct dev~-lopment for 
this step. PSE is the corporate parent of Bear :Mountain.:. P5.E: has 
5 projects similar to Bear Mountain: operating.inPG&E;~s: territory, 
4 in Ke~n County. PSE has already received financing for another 
project which will receive' a firm. capacity price-', o£$202/kW-yr' .. , 
PSt's track record on similar projects supports an' expectation: that 
PSE would not have- trouble financing BearMountain.:·Moreover,. 
since the original negotiations, PSE has merged with Oes:tec 'Energy, 
Inc., which is a·wholly owned subsidiary of·Oow Chemical. Dow 
Chemical is the largest QFdeveloper. in the United States". 
according to PSE. The merger potentially increa.!es ·the" financing, 
options for the project. 

Bear Mountain's financial advisor submitted a letter 
confirming its opinion that Bear Mountain could secure financing at 
$202/kW-yr. We are somewhat skeptical of this letter and give it 
reduced weight, however, since it is self-serving_ Moreover, we 
note that Bear. Mountain refused to submit a cash. flow,. analysis.~. In 

. ':._,'., - .. \ . " ". " 
. .,,", f.: 

.• L," .,',", 

: '., I., I I I '- I 'J i , • '~':" 1 t ~, • ,"" 

Ii, . ,j. I ," ~ , ': ,'~\ > r .~\ ;:'''); t; : j 
. ." I.,:~~ . \ . 
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other eircumstanees thatfaet alone·ntAy,be sufficient', to, :denythe 
application. 3 : ", " 

Nonetheless, this does 'not .seem: to.- beacase'where the 
project is not economic except for' ,.'t:he negotiated:: . increased 

capaeity price. Neither the propo~ent, PG&Enor ORA indicate~ ~ny 
redson to believe that the project is not economic'dlly viable at 
$20Z/kW-yr. This is not a case where the QF will," receive advance 
payments :for a d~:ferral, and might haV0 an incentive to"ind.icate 
economic feasibility even for a project that was not economic or ' 
that the proponent had decided to cancel. 4 And it. was PG&Ethat 
sought the deferral, not Bear Mountain'., ,Given'theI!l0 circumstance:3, 
we conclude that Bear Mountain was: economically viable when the 
dispute arose • 

.l.O_~_C-2!l~~~'!it.~iJ~ . 
PG&E and Bear Mountain had' a dispute, PG&E:' had: a.' genuine 

question of the 'project's. viability,:, and, cons'istentwith: our 
9'uid0line~, PG&E n~gotillted.a !l0ttlement 0,£ the dis-pute .which.' 
modified the S02 contract. We are satis.fied. there wassu·fficient 
chAnce the necessary permits could,havebeen obtained· at ,the 
original sit~ and that theproj~ctwa:s. economically 'healthy. We 
conclud.e thdt Bear Mountain was a viable' project· when' the: :d.ispute 
arose, and. that it was reasonable for PG&E to d.eal in gOOd:, :fo.i th ' 
with Bear Mountain. .'. ',' 

" ,', 
~. "'. 

<. , :-
, . ,,:-) 

" , .! ;':,.j ' .. ,' ',I ,.\. i ',"I ; . '., ~ 

-., I,'",' 

\ . ~ . ,I,," ',' 

3 5eeO~90-03-031, where:l'dck 'ofa"cash flo~[a'~~l':ysi~rn'::' " 
significant part lead to our denying a PG&E applieation to amend. 
four 504 contracts. 

4 Moreover, we note that Public Utilities Code S 2826(0.) may 
also apply. This section requires the Commi!sion to prohibit 
payments by an electric utility to a OF for d.eferring construction 
unless the OF agrees to repay all deferral payments if the project 
is not operating by the end. of the deferral period. 
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'r:"' , ...•. 

• ',': c ,','L:., "., I~' \ ,',.' :", ,~~:~I'" , ' ),Q;2 JssentiAllY New '~~ 
The Guidelines also' specify that where contract 

~ • ',. "-I ~"l • ~ ~ ,I ..(' 

modifications would result in an eS3entially new proje'6t,' the 
., . .:, ' 

modifications should not be accepted. Bear Mountairi'p;;;poses 
basically the same project. It is s'till 'a natural gas~£ir~d. 

• I I ,,, 

enhanced' oil recovery cogeneration proje'ct. 'The thermal' load," 
fuel, plant size, cogeneration thermal host, and prime-mover 
technology all remain the same. It is' a relocation: from ~he" 
producing oil field property'to another producing oilfield 
property of the same steam host, and the ~ove does not m.;,'':'erially'·' '. , 

affect the engineering, design or operation of the project'~ 'It 
interconnects to the PG&E system in the same locati'on.'" 

Bo't.h PG&E and OM rl1i'se issues regarding' the' ch.~n9'e in 
site. We say that "modifications such' as significa'nt changes' in 
site •.• suggest that the project is new.'" (Guideline' II.:f('a)~) We 
find that the site relocation in 'this case is not s'~~n~fi<::'~n:e·.The 
relocation is within the same township and range, to an ~djo-iniri.g 
section, for a move of approximately '3,000 feet. Whil~~that m~y be 
very significant in a densely used or controversial area::(e~q. , " 

. " " ;' 

where a particularly unique environment is to be preserVed), this 
'L • • •••• ' .' <. ,'\ i ',', 

move is to an ~djoining property owned .oy the s",me'steam host "'11' 
within producing oil recovery fields.' 

, , 

Another measure of whether a project is essentially new 
is whether the QF seeks multiple modifications to ~h~contr~et.. 
Bear Mountain did not seek multiple 'modifications.' " : 

. ." . .., . " .. ' . 
We specifically direct utilities, in considering whether 

a modific",tion represents an essentially new project, to be mind.ful 
that they must deal in good faith~We believe PG&E didt.hat. This 

•• • I"" , 

is not 't.he case of a QF "'ttemptinq to broker a contract or ' 
fundamentally and dramatic",lly change its project for it~ own'g"'in. 
This is a QF'seeking to move sites within" an existing oil' field::: in , 
conjunction with'its steam host. The 'contract inodi£ic~tion'so";'ght 
by Bear Mountain does not make this an essentiailynew'p~oject .. 

• ¥ .,>:~ • . !;, i 1I'~ ",: ; I 
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Even though PG&E disputed whether Bear Mountain could relo,cate ,its. 
site, PG&E was, correct to deal in gO,od f~i ~h.," "\. ' . ,", ' .. 

" , I 

I " ~ " ,: I .' r , .. 

D~ points to our 9'U,ideline that defe,rr,als. should .in 
general be considered only with QFs who have obtained all ,permits 
and certific~te3. As we said above, it ~ould hav~'been"a waste of 

.' , I '.,1 ... _ .' '. • I 

both private and government resources for, BeaI."' Mountain to seek , 
". • '_ .' • I •••• n' •. / _ \ 

permits for a, site it no longer wished to use. Additi0x;.ally" .if, . 
the project had been forced to proceed, we have a sufficient .level 
. ' \, 1 1 _", , " I 

of confidence that the project had adequate time and likelihood,of. 
qetting its permits at the original .. si,te ... 

ORA admits that having, al~ ,permits, and" cer.tif ic.a.t~s .is . ' 
not an absolute prerequisite, but argue~ .it shows d, heightened. 

" , ., I,' r ,_, I 

concern by the Commission that a project demonstrate viability ,in 
..'" " ' . . ~ . 

the case of a deferral. That is correct. We have a height.en~d 
concern with project viability if a OF. seeks to. defer a.project and 

. "I. ," . 

retain a particularly advantageous standard o£fer~, This is 
especially true if q:z:oanting the deferral would. ".breathe life, into. '. . ." . ,. .', . 
an otherwise moribund OF. II 

In this case, however, PG&E, not. Bear Mo~ntain". sought. .. 
the project deferral. PG&E indicates. the,. deferral. was .sought so, 

, ~ > ,.'~' ' •• " '. ' • 

that ..... capacity that is delivered by the Bear Mountain,. project . 
, . '. .." ." , , ••.••. 1. j • 

will be paid for at prices more likely to be in step,with the 
. • .' . - , .' ,._' I,,' 

market." (PG&E Application, p. 3.) This is neither a case.of.a OF 
", . ,.' '. 

seeking to defer a project to retain a particularly advantageous 
- - '. - .,', , '., .' 

standard. offer, nor to breathe life ,into an otherwise moribund 
project. '" . ,- " .' '-.' 

Whether intended or not, however, paying ,above, the prices 
in the' standard offer and having the.project deferred.m~Y. a.ppea~ . t~· 

. •.• •• I '. '",. < \ ...... 

be a paid deferral ... We have an especially heightened con~ern "for,; 
paid deferrals, particularly those where an advance ,p.ayme.nt is made 
before the project comes on-line., (E .. g"i"see D.90-03-~3L.), 

This is not a paid deferral ,however. , ",Bear Mountain 
• . ' • ',"' ' • _ •• J,,' I." . J 

appears to argue that it deserved a higher capaCity price for. 1992, 
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. .,. t". ..... '(I" ..... <. ,Ir"·. . .... ~ ' . ...,. f ~ "., " 

consistent with the petition filed by"its corpor~te p"'r~nt'(P$E'~ 
Inc'~)' 'for modi'fication of: D'. 87":09:"02S>::PG&E s~~qht:; a':seven and 
one-half month deferral, to 'l993.":':[£ Bear'Mountain:"soug.ht:paYm~~t 
for the deferral it would have sought an increase 'of: the'1992"'price 
to a 1993 price. It 'did not. Even though the 'agreement proviCies': 
for an increase' in'the capacity paYment: and": deferral,"the'two 'are 
not closely linked. 

Therefore, this deferral satisfiesour'Guidelines':wherein 
deferrals, whether 'paid ornonpaid, shou1d in general:be'consldered 
only with QFs who have obtained all permit's and certification,. and 
should be subject to our viability 'gui'd.el:i:nes. ,: (Gui'del£ne,' III:'S., 
For the reasons stated above, it' was reasonable for:'Bear Mountain 
to not have its permits, and the pro j'ec't meets our' Via'bil'ity 
guidelines. The incr~ased capacity' price is not a paid' :defe'rral. 
10.4 Price and/or Performance :CoDcessions 

and Ratepayers' Interests 

We specify that contract modifications reqUested: '~y 'QFs' 
must be accompanied by price and/,orperformance con:cessrons" 
commensurate in 'value with't:he cleqree of't:hechangEl in the"'''' " 
contract--from minor to major. We'also state thatthemodi'i:lc:ation 
should be valued with reference to the' unamended'contract'and: the 
current and expected value of the "OF"s power. (Guideline"I ~i ~ )': 
The contract modification requested by Bear' Mountain 1's minor; The 
price and performance concessions mo!l.y consequently be 'smo.li/ ,o.nd. 
't:hey are-. We also specify that on";line date deferrais 'may<b~ , -
considered only if the ratepayers' interests will be served 
demonstrably better by such deferral. (Guideline III.7.) Even 
though the benefits are small, they are enough to justify the 
Agreement, even with the deferral. We will ,,"ssess in turn the 
various ratepayer benefits, and the p£ice': and. performance' 
concessions made by Kern Bluf:f 'and Sear, Mountain, .. as 'ad.vanced-by' , 
PG&E. 

" ' 
,., 

\\.-. ," 
" ' 

'" .' 

,'\ 'I','j',. " ,' .. '"Of: : "' • ~ J "", ,'.' 

",' 
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~ ". I , 

, . 
I r., ' 

First, PG&E estimates a net ratepayer ,benefit .. of(~.between 
.. , ' . '" - -,,' " .'. " -,. "" .... ,, ,~ .,.' .. 

$32 million and $48 million ,(1990 net present, .. value), for,. the .: ... '. ' .. 
~ • _ I' ,. i ,. '" L' '" ", ., ',., I • 

termination of the Kern Bluff PPA., This net benefit.is,estim~ted, .. ' '. " . ~.. ~ , 

by measuring the" excess payments ,~bove current. est~mates ~,f;. avoid,~d 

cost that will be saved by contract termination. Curren.t,., estimates 
" •• J " •• , _ " .. 

of avoided cost range from a "low" estimate (based on PG&E'5· . ' " . 
forecast of no new need for capacity ,until 1999.). to a ,"high" 

, . . ~., . 

estimate (based on DRA's forecast of ,capacity need in .l99l)~ .. , .:, 
. ,"'.' ,\", 

Kern Bluff asserts that, but for the occurrence ,of."t,he, , 
• • ' • , ..' •• ~,' ".' • • < 

£o;ee majeure event, it would. have been on-line within. ,the.origin"l 
, "-' . . ~, ," .. " 

five years. PG&E agrees, but states that. given the force majeu;e, 
, I,. "'0 ,. , 

PG&E cannot conclude that Ke,rn Bluff remains viab~e.: The, Agreeme:ct 
provides that Kern Bluff suspend .pr,oj.ect,.development.while,. PG&E 

, " \ :. - , ~ 

seeks Commission approval 0,£ .this ,application •. , This, includes a 
• • r . '-. • 

suspension of the environmental review process. :If.we~pprove the 
application, the_ Kern Bluff project is te~nateci.~ ~f we deny the 
application, the Agreement provides that Kern Bluff b.as ,,10 months 
and 3 wee~ to come on-line. 5 Ker~) Bluff states it.'needs '. about" '. e 

I I . '. • ...... -'.,. I 

16 months f,or equipment procurement, construC'tion,,:and co~enceme:n.t 
of commercial operations once. it res,urnes projectde:,,:elopment. 

J • " '. • • 

(PG&E's Application, Exhibi.t D, Tes.timony.of Albert J.. SmitJ:l. III,.. 
p. 4.) There will be ddd,itional time needed. to ,c?mplete the 
environmental review process, to the extent it cannot be done 

. '" . •. I,' , ' 

simultaneously with equipment procurement and cons_truc,tio~~ Kern. 
Bluff agreed at 'the second .. prehearing conference that it _ is 

,,! I," ( "II t.,! 

<',. 
.:', ,,> 

. .. ," 

......... '" 

5 The Agreement provides that,the,.period .from Noyemb,er~.21,19S9. 
to the date of the Commission decision lS added to the original 
five-year dead.line of OctoDe'r 14,..'199'0'. This- ;makes,·the ,final on-· 
line date 10 months, 3 weeks after the date of the Commission 
decision. For example, if the Commission decision is issued 
November 21, 1991, this adds two years to October 14, 1990. That 
would make the new deadline October 14, 1992, or 10 months, 3 weeks 
from November 21, 1991. 
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.. 11 • .' . .,~.~ ~ ~ I ;., " I' j I:"'. I, ''') :; '._ :. '., I \ ("" ~ ;, ",,,. -:,', ! • , 

unlikely to be able to come on-line without winning'a lawsuit 
against PG&E 'to extend 'the, dea(i1i~~ 't'o ac~o~nt £:or ·the;p~'~i6d. 'o!' '. '\ 
project suspension d~e 'to th~'force ~aje\l)::e. --(Tr~:-'p:~ 20.',;'::' ,<,' 

'Th~refore, even if we deny the application:;:the'~e '-'is 
considerable doubt that Kern Bluff will come on-line ~nC1~r; te~s of 
the original PPA. PG&E's estimate 'does no.eaccount for this' ;',' 
possibility and the related possibility that ratepayers,' may n~'ve; 

• , J j ','''' , .". I. I" 

already gotten thebenefi:t of Kern Bluff's termina'tion:"Further, 
PG&E'S estimdte does not. account for the possibiiity th.a:t Kern' 
Bluff may not sue PG&E to get extra time under the' £Qr~~:'~a'jeu;e. 
Nor does it account for thep~53ibili'ty" that Ker~' Blut! maY;'lose'ii 
it does sue. Nor doesPG&E's e~'timate seem to takeaceount:'o:f'-an " 
anomaly: It appears in~on5istent f~~"Kern Bluff to ag;ree" to 
project termination in the Agreem~nt,but, if the Agreem'ent fails';' 
to fight, and incur costs, to bring. '~ project on-line i~ had:: " 
otherwise -agreed to terminate. ' Moreover, PG&E" s estimate'doesnot' 
recognize that, but for'the' Ag.reem~nt, the-project 'fee'(le-iter 'Of' 
credit) of $235,000 would not be ~efund~d. ThUS,' PG&E':s-'est'imate 
of net ratepayer benefit~ 'of ';$32 million to $48-~illiori' 'i.~' , 

1 ,'~ , ,~ , 

excessive. 
There ~ay still be benefi'tsfor project term'inatio'n,' 

however. Projectte'rmination will ciearly avoidth'ecost:s' drici':' 
J, •• • • ,.. \ ' :) L\ ,. \ ,', ' 

uncertainties of a lawsuit. 'Also, 'project terminatio'n mitigates 
damage to the business rel'ation~hip between PG&E and PSE, 'which' has 

\ .~ ,. 

a number of operating facilities under contract to P~&E.' , 

Therefore, 'project termination benefits to ratepayer's ~ay' be 
positive, but are very small and severely disco~nted,' 'w'rth pro'j-e~:t 
termi~ation clearly costing ;ratepayers -'so .24 ~illio-~ "io~' -th~ -" . 

·,1 " ,'. ,. • '," II •• ' 

project fee refund. 
10 • 4 • 2 'aea;r,:...Mounta;i.n De£en;al _ ' 

-PG&E estimates the 'Bear M~untain' de ferra-l pr~vid~'s :a,'llet'" 
ratepayer oenefit of $3.95' millio'nto' $6 .24 milli~~. 'we: find Be-a~;' 
Mountain 'was ';iabie at 'the time th~ disput'e aros/{ ~~d ;'th:e 'de'fer~ai 
is not '~breathing life into an otherWise' moribund OF ,tI so':t'h:dt 
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' ..... , ,/.,. 

there is a benefit to the deferral. But we find that ~G&E 
overestim~t~s this b~ne£i t. PG&E',S 'b~s~c'~se is' premi'~ed~,o~ .p'aYin~r 

, •• T I', , ' I ., I,' ,". .', I:' i " ,r ""tI.. ( . I 

Bear Mountain $208/kW-yr r~ther than' $'202/kw-yr. ,,' (PG&E' "', ' " 
Applicatiori.,Att,achment F, , E·xh.i~it 4'.) ''l'hiser:i:or''6v~~~~~te~\the : 

deferral benefit by $1.58 million, ( 19'9 o ,net present , val'ue), ~,_, 
Correcting ,PG&E'S estimate, howe:ver, still yields';' pc>sit~V:e 

• , ~ I" , '. I , , 

result, in the range of $2.37 million to $4.66 million .... ' 
Additionally, PG&E f~iist,oes~imate thebe~efit' to 'Bear 

Mountain; andth~ cost to, ratepayers, of ,ag.re~i.n~to o~lY'$20'2/kW~ 
yr of the $208/kW-yr being subject to the 'terms,'and cond~tions,of' 

, ,,,, " ,.,1, 

Appendix 0 (Adjustment of Capacity Payments in th~,Event ,of 
Termination or Reduction) of the P~A. That is, just. as the 

, \ , . , ~. " " i. . I • '.' , ~ 

deferral renders benefits by red~cing the overpayments above , 
.," ' , ' ~ ~ ~, ~ . '. " ',. 

avoided c,ost, ~ premature terminat:lonor reduction in ,'capaCity 
deliveries could reduce overPa~~nts and. yield a benefit. Bui the 

. ',. .• • , ••.... ,·1 ::. "I _",,' " ' 

benefit is reduced by the reduced payment PG&E, and ratepayers, 
would g.et from Bear Mounta,in by the ,Agreement. This p~,~eI'l,t '. " 
should it happen, varies dependin,g on the years into the contract 

• ~ .\ ,'. ,I 1,_' 

when premature termination or reduction occurs, and whether 

,;.' 

• ' .. , • I , ~ 

required notice is given. This could reduce 'deferral benefits 'in a 
single year by as much as $0.80 million (1990net.present\,alue), 

, ...,', ." . , 

and over the 20 years would reduce deferral benefits by"up to,$0.52 
. . • , , 'I, , ' •. ', , ,,,If" • ", ,;".' '",,:' • 

million (1990 net present value) . Adjustin9'~he abo\l',e c,orrected:" 
estimates, the benefits are still po'sitive;,, in the,:c:ange of:$,i~,8S 
million to $4.14 mil'iion.' " , ",' ".,', '".' .. ' , 

> "::. "n ... ~. 
Our Guidelines provide that on-line deferrals will be 

cO,nsideredonly if ratepayers' intere~ts'~~ll be served', ,"" 
';"." 

demonstrably better by such ,deferrals. (Guideline ,III.i:) 'ORA 
argues that 'the $3.95 million to $6.24 millio~ '(do~rec~ed't~ '$1.85 ", 

" ' . .f':' .-, ... 

million to S4.14 million) in benefits of ",thed~f~rral .mus~'Jbe (' " . 
• I , "." • ,l ':" "1, ,~. ... .) ~ '" 

weighed. against $21- 36, million to $30.36 million in ratepayer' ' , , 
" ' .1 ." •• ~~, 'f. • 

savings if Bear Mountain fails. According to, OR.1l., :but for the, 
: ,.;,... Ii - .• \. -I. I I '. 

be able to come 'on~iine due to ',"-
.: .• :,', , ',: 'v' "~ ',"',} :'. , .... 1,,' .. ': ". ",. 

, , 

deferral, Bear Mounta~n may ,not 
permitting delays or denials, as demonstrated by KernBluff~s, " 

, , ":' ~ : ••. I >- ... < '". , 
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• ..' I .,>' . + ,", c ; ',: : .": I' ::' .','" r:.' ,J ~.~.~ '. :'. ~,' , 
experience. If Bear Mountain thus fails, ratepay;ers ,.avo:id $21.,36, 

• • I .. I , .• " '." ' • , ' • '1._'." ' I , ~) :... : -, • •• • • >, • • 

million. to ,$30.36 million of pa:y-ments pursuant to Bear Mountai,n's 
, ". j'" • ,f" , ' I' \ i ~ j r'" • ' '~'II ,.... " ,_ 

S02 compared to updated estimates of avoided co'sts.\' .' ','.'" ,,''',. 
Ho""ever, we find Bear Mou~tai~ wa~'vidble" at"\~he' time 'the 

dispute arose and is still viable'.' . Theref~re, t'he ;pr~j~6:t:; is, ' 
, "', .' ,l . '" . !, • " • ~ ... ~,'''. I .,;;,.;' ,", -: ,(','" .I/f ",I • " 

reasonably likely to come on-line, and we are not persuaded'that 
, : . ~ I I " , ' • ' " .,' " 'I ./,. ,,'. ~ 

but for the deferral r~,'tepayers would save $21.36 million to' $30.36 
, . \. I, - , II" rj',:'Tf "'," ,:. "'" 

million., 
FinAlly, our guidelines indicafe t'he mOdificati~~~·,sliou'ld 

• ,"" • , , , '., .~, '". •• j • I ,.' , , ; ~ •• " ._ 

be valued in reference to the unamended contract. The deferral 
saves ratepayers $3.,86 million (1990" net present valu~)' ~~~pared to 
the unMtended contract. ' . ' , . ,', " , " • '", ,:'j ,: ,: ',', 

We note that in 0.91-09-02f we reje'cted'PS:e~s·pet:iti6:n. 
\ ' . .'. 1./' . ,..' '" . :": "'l. ~:.j. :', '. '.'\:< 

for mO<iifiCdtion, of 0.87-09-025, wherein "PSE sought to "escalate the 
502 capaci'ty 'price. we' thus' have' rejec'ted thetheo;:Y: :on which Bear 
Mountain relied 'when it argued. the 'capacity price s'h6~id be ' . , 
escalated as well 'as 'extended. Nonetheless, the pa~t'ie~' hdd a 
dispute and negotiated a result'~: Th~ '~egotiatedres'uit:of $208!kW
yr red,uces, benefits to ratepdyers, bU~"s,t~ll' yield~,po~'itive net 
benefits, and is ,reasonable. ,,:':: 
l.Q .4.3 Beg Mountain CUx:tailment ' ':, ", '"; 

PG&E estimates the Bear Mountain"curtailment',provides net 
ratepayer benefits of $2.,11.million~, We agree.:" 
!.O.4.4 Conelttsion on Net'8enefits ,'.,' "",' 

, " I ,'. 

Therefore, the ,tangible benefits are in "the ,range of 
$3.72 million to. $6.0l milliOn'(1990'rietpresent',(alue), based on 
~tween $l.SSmillion and $4.14, million for the "defe'rral (this 
range includes the $3 . 86 million when"compared to-,.th~ :unamended 
contract), $2.11 mi'llion for the ,curtailment and'nega'tive $0.24 
million for t.he project' feerefund .. "Thereare also',intangible 
benefits from avoiding 'the cost-sand uncertainty 0(' iitigation, 
the release of all claims, and the mitigation of:any'possible 
negative effect on the business relationship betweenPG&E:,and>PSE. 
Xhe combined tangible and intangible benefits are small net 
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benefits to ratep~yers compared to PG&E's estimate (of $38.33 
milli~n' t:~' '$56.35'" ~i~liOri.) , 'and c~mpare'd ,to"'th~, r,at~p~re~':fp.~Ymerit.s 
to Bear' Mountain under the unamended contra'ct ' (e. q" ' $'54;9 million 
1990 net present 'va'lue for capacity;·~lone). 'But"they·'a.re·' ': 

sufficient to make ratepayers demonstrablybette~ ciff·.·· 
" . 

10.5 Reasonableness Reviews 
.' . ,: 

PG&E' requests thatal!' p~ym~~ts mad~"p~~s~ant .~C;' : the' ' 
Agreement be found reasonable in' the y~ar in wh:tchthey"dre: made, 

. . .. " 

and that PG&E be authorized to recover all such payments through" 
its ECAC" (or lJ.ny other mech~ni3m we' establish for fu'fl':reeovery of 
such paYments), subject to reasonablenes~ revi'ew of'P<i&'E~s"':' . 
administration 6f the c~nt~act. "Further;; PG&E:asks t'h,'';t1:'the' 

approval be final and not subject of further' reascmab'leriess review, 
except for' Agreement administration. We . "grant "this:request. 

Insulation of the Agreement' from future: C6mmisi'i~n review 
is entirely consistent with the c~nceptual underPinr;in'gs';o'f our' , 
standard offers. As wee;q,lainedinD.88-10-632~· ."'.~, "'" 

"Standard offers were 'developed as 'pa'ckagEl ", 
deals' - the price and performance :equirements 
were considered" as a whole,to be reasonal:>le. , " 
to ratepayers, and automatic approval' of those 
terms by the Commission was, guaranteed."~ (29 
CPUC 2d 426.) ";,, " ," 

Further, as we said in 0 .. 91-07-054:· . ,.; 
"Under Guideline I (l), if the modificatio,n 'o.£c 
the contract results in, aggregate payments: :with 
a net present value equal to or greater than 
that which would' be received.- 'under the', 
unamended contract, it is, presumptively , , 
reasonable if it is also ' lJ.ccompanied.byprice" 
and/or performance concessions .. ~'commens,urate ' ',' " 
in value.' ,(29 CPUC 2d, 440. J Thisis"because., 
the original contract containing Commission
sanctioned Standard Offer terms is 
presumptively reasonable, as 0.88-10-032 
explains, s)lpX'a." (mimeC? p. l7.) 

The ,Agreement provides for c:on~essions c:ommens\l.,rate in 
value,with the ,contractmodifications~ Just as we find standard, . " .- .. " , 

" ' " 

- 31 -



A.90-0S-037 AL~/SWM/p.e 
;0-' c. ( 

1_ ..... ' . . ... ,. 

offers'reasonable, with 'automatic :approval, o:f"the;' terms)'guaranteed, 
we find- the: Agreement reas'onable anO:: payments' made:thereunder'~:, .,' 
recoverable from ratepayers without further review (except review': 
as to the reasonableness' of Agreement' administratio~nF·J" ,; 
ll~' Conclusion ", .... :.,' I •• : J",' .;:' 

We approve PG&E' s application. PG&E and Bear Mount'ain:' ' 
had a dispute, PG&E had a genuine questio'n of the 'project's' ::;' 
viability, and. the parties agreed to;: negotiate" '~:' se1!tlem:ent~'o:f'the' 
d.ispute. The Bear Mountain project was: viable, a'tthe time :the: 
dispute arose. Bear Mountain's request 'd:id": not makethi:s an 
essentially new" proj'ect. It was reasonable: for Bear: Mountain and 
PG&E to discuss ,site, relocation' before Bear Mount:ain ,obtained. all 
its permits. The deferral was not sought by Bear Mountain,."and di:d 
not breathe- life into an otherwise, lifeless project.' The,7 :Agreement 
is not a paid deferral. The contra'ct mod'ifications requested by 
Sear Mountain are minor and the price and performance:concessions" 
are commensurate in value. "The deferral makes ratepayers,': .,' 
d.emonstrably better off, eveIf' if only, by are-l!atively' sm&l:l~ amount:. 
Therefore, we approve PG&E' s application.. . . :: .::,>:-: 

tindings of Fact 
1.011" October 14 r 19:8-5 PG&E and' Kern 'Bluff· executed: an' S02 

for sales andpurehases of. 4S MW of. capacity 'and' as·sociated:'energy. 
2. On May 29, 1987 PC&E and Sear Mountainexecuted~;~:n:'S02::' 

for sales and'purchasesof 4'2'MW o·f:: capac:ity and" as'soeiat.ed· 'energy. 
3-. These 502s· provide:' that each' contract expires ''if the 

project is not on-line within five- years ofcontrac-cexecuti'on.' 
4. On November 4, 19'88 Kern Bluff notified,'PG&E'that· it 

experienced a force majeure. ' . , 
5,. On January 29, 198:9', Bear, Mountain no·tified PG&t th~t it 

desired to relocate the project about 3,000 feet to a site· 
different from that described, in the: S02 '. ,::- .'," 

,I.,' 
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6:. ,PG&Ed.ispu:tes that Kern Blu,ff,.,experienc~d.,a, fOZ'ce; maj~u~ 
and. that Bear Mountain may relo,cate, u.nd.er, ,terms. o·f.,the' ox::iginal:,: 

S02. :.,:.:",'1,'· .. ' .. :.,:;",,' 

7 • Bear Mountain had not applied. for i tsair quali ty:and., 
land. use permits by the time the dispute arose, and \has.~,nct'Js'ince- : 

" /......" 

applied..,·~' 'f ''0' •• 

8. On March 2, 1990". PG&E., Kerz:l, Bluff and Bear, ,Mo;untain " 
executed an, agreement 'that .termina:tes: the Kern ,Bluf.f ;$02 and: ': .. " 
modifies the Sear Mountain SO,2. , ,," ." 

9. Kern Sluff may agree "to ,terminate its" .502 whether ,or; not 
it, has a dispute with PG&E over a claim of £'oxce; majeure., " ", 

1,0 • ~G&E and Bear Mountain had" ,a ,dispute r ,PG&E ,had a genuine' 
question of the ,project's viability, and PG&E agreed. to. negotiate, a 
settlement of the dispute, as pro'ITidedin: our guidelines ~,(':.", , 

11. 1,t would have, been, a· co.stly and· wasteful ,use,o:f:: scar,ce 
private and. pul>lic resources, for Bear., MO,untain, topursue,peJ:1!\i ts, 
for a site it, no lo.nger desired to., us:e'only to demonstrate,i.t,::could 
obtain i tspermi ts Md was viable, making it eligible: t~! :negotiate:. e 
with PG&E for an alternate, ,site .. ' .'" ; I, 

12. 'I'here is a reasonable likelihood. that atthe,: .. ?riginal,::., '. 
site on an existing, produC'ing oi:l,,,'field, Bear Mou.ntain::,could have 
obtained the n.ecessary permits. and. ,that, the project,.was '. 

economically:' ,~iable. ",": (, 
13. Bear ,Mountain was viable when~ the ciispute,ar.ose.,:-
14. Bear Mountain's ,requested contrac.:e.modifieation does not 

make the pro.ject an essentially, new project. ," r 

15. 'I'he deferral was not sought by Bear Mountain ,and. ~id.. not 
breathe life into an otherwise moribund, ,pro'ject~ , ,",' '," 

16. 'I'he deferral o-f the Bear, Mountain proj"ect is ,not a,: paid 
deferral~ 

17. The cieferral of the Bear Mountainproj,ect: sa.:tisfiesour, ,,' 
Guidelines on deferrals, since it was reasonable for Bear Mountain 
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to not 'hAve its 'permit! At the':tim~ t.hedi~pute':'~rose\~o;;:/'after>and 
the project is viable. 

" '-'I.'1 T

j'f ',/,1' I", ," 

18. The contr.~ct mOdific'ation' requested by 'Be~r Mount~in is 
minor and the price a~d 'perf~~ance"concessions may' ~6nseque~tly'be 
smAll. 

\; ; , • ; I • • 1 _, I {, , • .. ,~~ 1" 

19. If ~e deny the • appli~ation, there is: considerable: 'doubt ' 
that Kern Bluff will' co~e on-line under the terms' of 'the;' original 
PPA becau3e Kern Bluff need! 16 month! for equipment:'proc'uremen't';" 

, , , 

construction, and commencement of 'commerciAl operations (plus time 
for the environmentAl review process to the extent it cannot De 
done simultAneou51y with equipment procurement And 'c·orlstruct'iOn), 
but wili hAve only 10 months, and '3' 'weeks under the te~s of:: the 
Agreement. 

20. PG&E' se5timate of net ratepayer 'bene'fits from Kern: 
Bluff's terminAtion is exces,s'ive becAus~ it does" notaccourit' for' 
the possibility that Kern Bluff caMot come on;"line' u'nder ' t'heterms 
of the original PPA, that Kern Bluff may not sue PG&~"f6r 'more' 
time, that Kern Bluff may lose eve~:ii it does sue,' and'th:at: it is 
anomalous for Kern Bluff to agree' to project t'~rmin:ation fn'the ,., 
Agreement but, if the Agreement fails, 'to fight and incur 'costs to 
develop a 'project it hAd otherwise agreed to terminAte. 

21. PG&E's estimate of net r'Atep'ayers benefits from' 1\ern 
Bluff's termination does not account for'the $0.24 million project 
fee refund. . " " .,,,', :':" I J n ~ 

22. There are intangible benefits from Kern Bluf'!',s ' \ 
termination, including avoidi~g the costs of a·lawsuit'and· 
uncertainties, however remote, along with mitigating' any'po5sibl'e 

• , • '.... • , • jI" , ~ ,.., • • ,," 1 ',_ l .., /':, ,". ,,' r.' , 

damage to the bus.tness relat.tonsh.tp between PG&E"and Bear' 
Mountain's corporate parent, PSE. t: I 

23. The Bear Mountain deferral provides net ratepayer 
benefits of between $1.85 million and $4.14 million (1990 net 
present value) compared to updated estimates of avoided costs, and 
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saves ratepayers $3.36 million (l990 net present value) compared to 
I " • '.' • '" , ;, ' • .~", '-':"': .. / >:-.:.<. :, -:. ,.': 

the unamended contract. 
" (' 'r. on! .. ,'!., , ", I, . 

24. , The Bear ,Mountain curtailment provides 'net" ratepl\ye'r 
, .... ' ", ' • . '. \. !'.>' < I '. ~: '.: ,:.':: • ~:. r'" r " • I'; • > I • 

benefits of $2.llmillion (l990 net present value) ~' , " 
25-. 'rhe co~inedratepayernet ben~fit~ 'are ~maii; c6nsistent 

with the minor change in the contract requested by Bear Mountain'; 
but are s~fficient to m~ke ratepaye~s demonstrably b~tt~r o'£f. 

• ' , ... r ,'. ' • 

, " 

Conelusigns o£ yaw ,~. r 

l. Bear Mountain's site relocation is a modification to the 
, • • , !' , " , .. •• . . ~ • , • ,.' r' 

S02contract" not something within Bear Mountain"s' righ.ts"u'nder the 

original contract. 
2 . The Agreement is rea~on~bie and should be a:ppko;;';ed ~ 

, , ".I'" '.' I \ • , ' • I , " ~ • ; ~ I ' • 

3. All payments made pursuant to the Agreement and the Bear 
Mountain PPA,as modified by the Agreement are reasonable'i;"'the' 
year in' which they are made , and' PG&Eshould beauth~'~ized' to 
recover all such payrnentsthrough PG&E ',5 ECAC (or :~ny 'either ' 
mechanism established by the Co~ission for the"fui:Crec6very of 
such payments)', subj ect to reasonableness review over the 'life of 
the Agreem~nt of PG&E' s o.d.mini~tration of· theA9ree~eni." 

4. The Commission's approval,of the Agree~entsh.?uld be 
final and not subject to further review, except for 'PG&'E' s 

j ",""",. " ". ,'\.', I ) I >" , 

administration of the Agreement. This approval i3 final and not 
. " l' ",' 

subject to further reasonableness review, except for 'review of 
Agreement administration. . ;, 

5. the application should be granted. , 
". • I • I., , ' ,.'. " j , • '.',":' : \ .' ,~ 

6. 'rhis order should ,be ef,fective today so .that PG&E, Kern 
Bluff, and.Bear,Mountain may proc'eed' ~ith01J.t del;;'y' in 'f~lfi£l.i.~q 
the Agreement and without any' f~rtherd~iay:to/ the findl'on-li~e ' 

• ,,' ...' " : .' • ; .~. . I' I .1 " '. ',I ; ':) "" :." ': ,,',,; I .• ;: ,:' 

date for Bear Mountain. 

j I" > I,. I 
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IT XS ORDERED that: 
1. The approval $ought ~y Pacific Cas and Electric Company 

(PG&E), of the "Settlement Agreement, Mutual Release, and Covenant 
Not To Sue" (Agreement) ~etween PG&E, Kern Bluff Limited and Bear 
Mountain Limited, is granted. PG&E is authoriZed to recover all 
payments made for energy and capacity pursuant to the Agreement 
through. PG&E's Energy Cost Ad.justment clause (or any other 
mechanism established by the Commission which provides for PG&E's 
recovery of such costs), subject to reasonableness review of PG&E's 
administration of the Agreement. This approval is final and not 
sUbject to further reasonableness review, except for review of 
Agreement aaministration. 

2. The proceeding is closed. 
This order is effective tOday. 
Dated November G, 1991, at San Francisco, California. 
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