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- unma PR B AR R T
‘ Th;s decxszon approves the "Settlement Agreement, Mutual
Release, and Covenant Not to Sue" (Agreement) executed March 2,
1990 by Pac;f;c Gas and Electric. cOmpany (PG&E )., Kexn Bluff Limited
(Kern Bluff), and Bear Mountain Limited (Bear Mountain)., . . -
On October 14, 1985, Kern Bluff and PG&EVexecuted,a.,,h
Standaxd Offer No. 2 (S02) Power. Purchase Agreement . (PPA) forx sales
and puxchases of 45 megawatts. (MW), of capacity and associated.
enexgy from a natural gas-fired enhanced ©0il recovery cogenerat;on
project in Bakersfxeld, Caleorn;a-‘ On May 29, 1987, Beax .Mountain
and PG&E executed a similar S02 PPA for s&les and purchases of 42
MW of capacity and associated energy. from a. natural . gas-fired
enhanced oil recovery cogenerxation project in Bakersfield, ;
California. Each PPA requires termination of the contract xf the
prpjeetfs_aetpel operat;on‘does,not occur within five years .-
(October 14, 1990 and May 29, 1992, respectively) of the PPA ..
execution. . , : R
After PPA execution, two d;sputes occurrod.i The first
stems from a claim of foxce majeuxe, notification .of which was.
submitted to PG&E by Kern Bluff on Novembexr 4, . 1&88.‘_The_second,
arises from Bear Mountain’s desire to relocate its project....
approximately 3,000 feet to a.site different from that described in
the S02 PPA, notification of which was submitted to. PG&E by Bear
Mountain on January 9, 1989. The Agreement resolves bothydisputes.
2. e C. ajeu :
Kern Bluff alleges that a;ﬁg;gg__gjg_;g event occurred
when the City of Bakerxsfield (CLty) .decided to xequire an . ..
Env;ronmental Impact Report (EIR) after hav;ng prev;ously Lssued &
negative declaration for the project. Kexn Bluff’s initial
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application for a conditional ‘use permit was denied on appeal,
necessitating the filing of a second application. On the second
application, the City required an EIR even though the City’s
Planning Department proposed the City again issuve a negatmve
declaration. Kern Bluff asserts that the City’s reversal of ltS
earlier position was unforeseeable. * In support, 'Kern Bluff po;nte
to the lack of significant changes ‘in englneer;ng, “design, - o
operational capabilities, and location of the’ project between the
issuance of the initial negat;ve declaratxon and the Cxty”s
decision to require an EIR. : ‘ A

 Kern Bluff also asserts that the requ;rement of an BIR
stems from an unexpected change in policy by ‘the California’ Energy
Commission and the California Départment of Justice. These state
entities did not participate in Kexrn Bluff*s first applxcatlon for
a conditional use permit, yet both entities filed comments '
asserting "that an EIR was necessary after the Bakersfleld Plann;nq
Department proposed to issue a negative declaraﬁ;on ‘a 'sécond’ tlme.
Kern Bluff states that the actions of the Clty, the" Cal;fornla
Energy Commission, and the California Department of Just;ce were
beyond its control and unforeseeable. R e

PGSE disagrees with Kern Bluff’s position. PG&E believes

land use and environmental regulations were'in'piece"w&ich alerted
developers to the possibility that an EIR would 'be requlred when
Kern Bluff’s predecessor in interest executed its PPA an 1985. )
Moxeover, PG&E claims that when Xexrn Bluff’s predece sor ‘in
interest entered the PPA, an EIR for “the project ‘showd" have been
foresecable because no conditional use pexmits had been’ granted at
or around the project site since it had been zoned res;dent;al Ln
1977. Pinally, PG&E notes that any developer of a project ‘which
could have' adverse effects on the environment should’ real;ze that
an EIR may be required when the project ls located only'one m;lo
away from an ex;st;ng res;dent;al area.' ’ ‘ a
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Bear Mountain asserts that it has the ‘right under ‘the
Bear Mountain PPA to relocate the project because the relocation=-a
distance of approximately 3, 000 feet--ls ‘not a’ materlal change in
the PPA. TO sSuppoxrt. its pos;t;on that the relocation. ms not
material, Bear Mountain notes that it would be poss;ble Lo move its
project more than 3,000 feet while. rema;nxng thhxn the existing
property description in the Bear Mountain PPA " Bear Mounta;n s PPA
states that the project will be "located at the Union Mxller Lease
in the E/2, Section 13, Township 29 South, Range 28 East)’ Kern
County, California." (PG&E Application Exhibit B, p. ‘4.) Bear
Mountain has requested a relocation to the southexrn one-half of
Section 12 of the same Township and Range. Bear Mountain asserts'
that the project will be relocated from one producing-oil field ™
property to another producing oil field property of its steam host,
and the relocation does not materially affect either the'project’s
engineering, design, operation or the ‘point of interconnection to
PG4E’s transmission system. Bear Mountain states that it does not
benefit from the relocation whose drzv;ng force isa request ‘by the
steanm host. : ‘ o

PG&E disagrees with BearvMouﬁtain's”positiOn-for TWo
reasons. First, PGLE asserts that Bear Mountain is bound by the
description of the project in the Bear Mountain PPA. BRear
Mountain’s proposed relocation would -move the project outside the
propexty description in the PPA. ‘

Second, PG&E believes that the relocation would provide
significant benefits to Bear Mountain.. Accordlng to PG&E, the
relocation may enable Bear Mountain to more easxly procure a
conditional use permit from the City. PG&E asserts’Bear Mountain
proposes to move the project from an area zoned R-1 residential to
an area zoned agr;cultural near the Kern County dump, an area full
of hills and valleys which ;nh;bxt resxdent;al ‘development. As
support for its contention that the move could streamline the
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permitting process, PG&E points to,the.permitting difficulties . -

which .the Kern Bluff project encountered in.an-.area also zoned
res;dent;al. PGLE says itz . .. - o e ey

"...believes, however, that: the change in.the -.. .. . -
projects’s location may 'not [be] automatlcally »
significant’ enough to refuse to negotiate: SR
modifications to the Bear Mountain PPA. -See
Final Guidelines for Contract Administration of

- Standard Offexs: (Gu;dcl;nes [Decision

- (D.) 88=-10-032], mimeo. at 26." - (PG&E

Applzcatlon, P. 7 )

3. Settlement Agqrcement and PG&E’s Apgl;gat;gn

Ixxrespective of .the parties’ positions, and how the

Commission might rule if the disputes were presentedmmn,compla;ntp
proceedings, PG&E asserts there is no doubt that valid disputes . -
arose which were resolved through a reasonable settlement. ..On -
May 18, 1990 PG&E filed an application for Commission approval.-of -

the Agreement. PG&E argues that the Commission may -assess the

reasonableness of the settlement once it determines that.-valid . .

disputes exist. . NI
3-1__Texms of the Aq:eement I
The Agreement prov;des that.
a. Kern Bluff Termination:. -,

1) The XKern Bluff PPA is terminated;

2) PGSE shall release Kexn Bluff’s lettex
- of credit in the- amount of $235 OOO~“ AR
and : _ . e

3) Xexnm Bluff'&greés'to'suspendrprojé¢€“ﬁ
-development while PG&E . seeks Commission -
approval of the Agreement;

b. Bear Mountain Defexral: . .

1) PG&E ‘shall not be obligated to purchase
firm capacity from the Bear Mountain
project prior to January 15, 1993 (a
seven -and -one~-half month deferral from
the orxiginal final on-line date), even. -
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~1f actual operation occurs before
Januvary 15, 1993;

PG&E shall not be obl;gated to make any
as=available capacity. payments to- Bear
Mountain for any electricity delivered
prior to Januaxy 15, 1993; :

The Bear Mountaxn PPA shall be amended
to suspend the project’s final on-line
date to the later of August 15, 1993,
or the last day of the 36th month
following the month in which the
Commission issues an order approvxng
the Agreement; and

PG&E shall pay Bear Mountain fox.
capacity delivered to PG&E at the rate
of $208 per kilowatt-year (kW-yx)=-an
increase from the rate of $202/kW-yr in
S02~-assuming the project delivexs such
firm capacity for the full texm of the
PPA; if the project delivers firm
capacity for a period less than the
full term of the PPA, only $202 of the
$208/kw-yr shall be subject to the
terms and conditions of Appendix D . e
(Adjustment of Capacity Payments in. the.
Event of Termination or Reduction) of
the PPA;

Bear Mountain Curtailment: The Bear i
- Mountain PPA will be amended to provide for”.
economic or physical curtailment on an -
annual basis under 1 of 3 alternat;ves, at’
Bear Mounta;n s election: .

1) Physical or economic curtailment down -
to 38 MW fox 1,500 supex cff-peak or
off-peak hours, or i :

2) Physical or economic curtaxlmont down
to 35 MW for 1,000 super off-peak or
off-peak hours, or . . o

Curtailment down to zero MW dur;ng two
weekends during either January,
February, March, April, November or ..
December; curtailment down to 38 MW for
1,000 super off-peak or off-peak hours,
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and curta;lment down tO zero MW for no
less than 336 hours for scheduled and
unscheduled maintenance;

Bear Mountain Site Relocated: The Bear
Mountain PPA will be amended to change the
description of the project location to the
southexn one-half of Section 12, Township
29 South, Range 28 Ea T, Kern County,
Califormia; ‘ -

All claims Released: Each party shall
release the other from all claims arising

out of the force majeure and project site

disputes; and

Project Deadline Extensions if’ Appl;cat;on
Denied: If PG&E’s application to the
Commission for approval of the Agreement is
denied, PCSE agrees to- suspcnd the five-
year on-line dates set forth in both Kern
Bluff’s and Bear Mountain'’s PPAs by a
period of time equal to the period between
November 21, 1989 and the date on which the
application is denied. .

3.2 PG&E Showing on Reasonablcness
' of §gtt;ggent Ag;ggment

PG&E asserts that valid, genuine disputes exist which are
subject to negotiations and: settlement undexr the Commission’s
Guidelines for the Administration: of Powexr Purchase Contragts
Between Electric Utilities and Qual;fy;ng rac;lxtxes (QFs)
(Guidelines; D.88-10-032). PG&E estimates the ratepayer benefits
from the settlement are: : X

Ttem . ' Net Bencfit
($Millions;
;1990 Net,Present Value)

Kexn Bluff PPA Termination ~  $32.27 to $48.00
Bear Mountain Deferral . , 3 95 to. 6.24
Bear Mountain Curtamlment ‘ ' ' 2 11

_Total 'f'”‘;,j'“ffj;'ﬂﬂf'f ;; 533 33 to $56.35

,_.,
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PGSE summarizes the benefits as:

"The Kern Bluff project will not dclxver 45 MW
of unneeded and overxpriced fimm capacity.-

Undex the deferrxal, firm capacity that is
delivered by the Bear Mountain project will be
paid for at prices moxe likely to be in step
with the market. Curtaillment of energy
deliveries will lower the average overall cost
of energy purchased by PG&E from Bear Mountain,
add to the flexibility of PG&E’s operations, .
and pexmit PGAE to purchase energy at its least
cost-replacement price. The Agreement also
allows the settling parties to avoid expensive
and protracted litigation, the outcome of wh;ch
is uncertain." (PG&E Appl;cat;on, p. 3. )

PG&E arguee the Agreement const;tutes a good £axth
settlement of valid disputes. Both Kern Bluff ‘and Bear Mountaln
assext they are viable under the texrms of the orzg;nal PPAS ;
accorxding to PGE. The Agrcemcnt sexves ratepayor Lnterescu
"demonstrably better" than the or;g;nal Sozs,‘because it prov;des
both tang;ble benef;ts ($38 m;lllon to $56 m;llxon) and lntangxble
benefits (e.g., avoxdance of l;txgat;on rlsk and a release of all
claims), and fully compensates PG&E’ ratepayers for benefxt
received by Beax Mountaxn. _

Therefore, PG&E requests the Comm;ss;on 1ssue ‘an order
determ;nlng that:

a. The Agreement is reasonable and PG&E s
~© enmtexing into the’ Agreement is prudent; -

b. BPGLE‘s ratopayers are adequately protected
under the Agreement; ,

All payments made pursuant to the Agreement
and Bear Mountain PPA as modified thexeby
are reasonable in the year in which they

are made, and PG&E is authorized to recover
all such payments through PG&E’s Enexgy

Cost Adjustment Clause (ECAC) or any other
mechanism established by the Commission
which provides for full recovery of such
payments. (subject to reasonableness review. .
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for PG&E’s administration of the .
Agreement y; o

10..

""'n"‘ ,

ThevComm;ss;on s approval of the Agreement
is final and not subject to further P
reasonableness review (except for:
admxnlstrat;on of the Agreement)- and

‘The Agreement ;s approved as executed.

te o Advocates te .

The Division of Ratepayer Advocates (DRA)Lfiied a protest
on June 18, 1990. DRA objects to ‘the Agreement on two grounds, and
recommends the Commission deny the. appllcat;on., F;rst, DRA objects
to the deferral of Bear Mountain’s f;ve-year on-lxne date. DRA
asserts the deferral vmolates CommLSolon policy and placc~ an
unxeasonable risk on ratepeyers of brcath;ng "o 1ife xnto an
otherwise morlbund contract wh;ch LS based on an outdated value of
capacity.® (DRA Prottst p. 2.) ' R

Second DRA notes ‘that the' Agreement escalates “the flrm
capacity price from the SZOZ/kW-yr spocxf;ed in S02 to $208/kWhyr.
DRA objects to this eocaldtlon. Nonetheleso, DRA foero that ;
except for the Bear Mountain déferral and the capacmty prlce
escalation, the Agreement is otherwise reasonable.

In recommending denial of the appl;cat;on, DRA argues
that Kexrn Bluff does not have a plausmble clamm of ig;gg_”gjggxg
Permit denials and EIRs are foroseeable events-, Accordlng to DRA:

"Both of those events ‘are a regular part of
project development and should be anticipated
by project developers.’’ (D.8§8~10-032,.
Appendix A, p. 3.)" (DRA Proteet, p 4, )

1 PG&E ¢clarified at the second prehearing conference that its
request recognizes continuing reasonableness review of Agreement
administration (Tx. p- 27)-
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" Regard;ng Bear Mounta;n, DRA contends'that desp;te ;ts ;
assertion to the contrary, Bear Mountain cannot unllaterally chango
its site location. DRA admits Bear Mounta;n has a plauszble .
viability claxm at its ormglnal locatlon, however, and g;ven the .
dispute PG&E may thore:orc entex negotlations to mod;fy the '
contract. N

Nonetheless, DRA recommends the Commzss;on w;thhold a ff
flnd;ng of reasonableness regaxdxng thc capacmty pr;cc oscalatxon.
DRA notes that Bear Mountain belxeves the delay Ln its operat;onal
date justifies an zncrease in its capacxty pr;ce from $202/kw-yr to
$214/kW-yr, and that PG&E and Bear Mounta;n settlod at $208/kw-yr
DRA contends that the mexe fact that Bear Mountomn makes an N
assertion is not sufficient to justify negotmatlons unless that
assertion is at least plausible. (D 90~05-086, mxmeo p 15, ) DRA
argues that PG&E failed to make any show;ng that Bear Mountaln s
assertion of el;g;bxlxty for SZl4/kW-yr is plausxble.“u

Regarding PGSE’s estimate Of net xatepayexr benef;ts; DRA

“...sevexrely discounts the benef;ts attrxbutable ,
to the termination of the Kexn Bluff contract = °
to account for the: low.probability that Kern -
Bluff would prevail on its claim...DRA does not
believe that Kern Bluff has a plausible claim

of force majeure. Kern Bluff estimates that it
requires approximately 16 months for equipment
procurement, construction, and commencement of
commercial operations. (Exhibit D, p. 4.7~"
Clearly, Kern Bluff cannot meet its October

1950 operational deadline. Therefore, even -
without this agreement, the ratepayers would

see the benefits associated with- termlnat;on of-
the Kexn Bluff contract." (DRA Protest, p.. ');,n

DRA believes Bear Mountain may not be able to comply with
the terms of its contract (since Kexn Bluff’s experience shows
there may be permitting delays). DRA claims PG&E’s estimated §3.95
million to $6.26 million ratepayer net benefits foxr the Bear
Mountain deferral must be weighed against costs of between $21.36
million and $30.40 million of rateépayer payments above updated
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estimates of avoided costs if the defexxal is approved.w DRA does
not challenge the est;mated $2 ll m;llron of benefrts from the Bear
Mountain curtarlment | e R

" DRA concludes by’ recommend;ng that the Comm;sszon o
drsregard the alleged benef;ts and f;nd the deferral unroasonable,
given the risk that it may preserve a h;gh-przced 502 QF' wh;ch ‘;
would otherwise texminate, and grven the Commission polrcy that
deferrals should only be negot;ated when QFs have all necessary
permits and certlfrcares. DRA believes the Agreemenr could be
found reasonable, except for the firm capacxty prlce lncrease and
the defexrral. ORA rocommends the Commzﬂslon wrthhold a flndlng of
reasonableness of the negot;ated f;rm capaclty prace untal PG&E '
demonstrates it was reasonable to negot;ate that prrce. ’
5. PGKE_Response ‘ '

o On August 3, 1990 PG&E flled a response to DRAf -
Protest. PG&E asserts that the 3208/kw-yr is a reasonable _‘”P |
compromise that avoids scuttl;ng the other bonefxts of the
Agreement. Since the Bear Mountaln PPA was s;gned rn 1987 Beax
Mountain has until 1992 to come on-lrne. D.87-09- 025 ‘extended the
capacity price table to 1991.. PG&E points out that::

“The Commassaon ‘stated in D.87- 09-025, mameo .
p. 5, that ‘a QF that is entitled to a capac;ty
price schedule determined-as of the .date of .
contract execution must have. such a schedule -
established for all years in which that QF.
could come on-line.’" (PG&E Response, pp.k4-,
5.) : gL

Thus, Bear Mountain arguedfitgwas'due:a'1992gcapacitygprice of
$214/kW-yr - (based on escalation factors built into 'the'S02 capacity
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price table),“aécording'to'PG&E:z‘iThé‘coﬁﬂtérvaflipg axgument,” R

PG&E points out, is that by D:86-03-069 and D.86-05-024 the™ " "
Commission intended that no $02 PPAs be available: after Mazch 19,
1986. PGSE argues that $208/kW-yr is a reasonable’ comprom;se.

Regarding DRA’s assertion that PG&E should not-have
negotiated with Bear Mountain since it did not have its: permmts ard
certificates, PG&E points out that air quality and conditional use"
permits must be site specific. Because it can be ‘vexy costly to
procure these permits, PG&E argues it is not unreasonable for Bear
Mountain to defer sﬁch'appliéhtions'ﬁntil'this‘Commissién”aecidéS”"
whether to approve the site relocation. PG&E claims sufficient’
time remains for Bear Mounta;n to apply-for and receive. the S
necessary permxts. - : e SRR

A prehearing conference was held on September“s, 1990, at
which the assigned administrative law judge (ALJ') ‘directed PGS&E to
file a supplement to its appl;catxon that would address project
viability. The Guidelines- state-“'"ExamlnatLon of a QF’s viability
under the original contract . is prerequ;sxtc to mod;f;catzons to
power purchase contracts.” (D.88~10~- -032, Gu;del;nQ_IV,;, 29 CrPUC

IRTR I

2 In support of this Cldlm, Bear Mounta;n po;nts to the petmtmon
of PSE, Inc. (PSE) to modify D.87~ 09-025 in Appl;catlon (A.)
82-12-48., That petition seeks a 1992 firm capacity price of
s213/kW-yr ($202 escalated by 5.65%) fox: 4 PSE projects.. Bear
Mountain is a .subsidiary of PSE, but was not included in PSE's
petition to modify. PSE’s petition notes that if the Agreement in
this application (A.50-05- =037) is not approved, PSE would seek to
amend its petition for mod;f;cat;on to include both Bear Mountain
and Kern Bluff. :

Bear Mountain's tostlmony in this. procoedlng notes that if
this application is denied "...then the firm capacity price for
Bear Mountain as determined by the petition will be higher than the
compromise reached in the Settlement Agreement." (PG&E s Response
to DRA’s Protest, Exhibit A "Additional Prepared Testimony of
Albert J. Smith III," p. 2.)
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2d 415, 441.) Since PG&E's. application merely xecites the. . .
assertions of viability made by the developers.without PG&E’S . ..
independent assessment, PG&E was directed to produce its own
analysis of the viability of the twqmprojegts. e

_ On Octobkex 26, 1990 PG&E f;led an amendment to ite
application. In its amendment PG&E. axgues D.90-06-022 states that

utilities may xenegotiate PPAs when thexe is s;gnmf;cant _
possibility that & court would rule in favor of. the QF shoula a
dispute be taken to court. PGLE. assert# that it canpnot .. .
unequivocally state that its positions on;the‘key/qla;my,(e.g,t,‘,
foxce majeure and site relocation) will prevail if Kexn Bluff and .
Bear Mountain pursue their claims in court. Thereﬁo:e,vthese_.,ﬂ_
negotiations are reasonable, accordingwto,RG&E.WA;““wuwmf '

PG&E notes that:. | '

*Under the Guidelines Dec;s;on [D 88 10 032],_
modification of an ex;st;ng PPA is not
appropriate if the QFis nonviable. The
Commission, however, has expressly remarked
that when ’‘there is a genuine question of the
QF’s viability, then negotiated modifications
to the contract may constitute a reasonable
settlement of the dispute.’ D.§8-10-032,
Appendix A, mimeo. p. 5." (PG&E Amendment,

p- 3.)

For both projects, PG&E reviews the 12 items identified
by the Commission in assessing project viability (D.88- 10 032 ‘
Gu;dellnes, Item IV. 3 29 CPUC 2d 415, 44l). PG&E. concludes. ;

"In summary, but for the claimed ﬁg;ce majeure,
the Kexrn Bluff project could probably have come™
on-line within its five~year deadline if the:
deadline had been extended for the duration of
the force majeure and its permits. Similaxly,”
if the Bear Mountain project is able to:obtain
its necessary permits, this project, too, could:
probably have become operational within its'
five~year deadline, whether at the existing
site or at the relocated site.  ‘Although PG&E
¢annot state with certainty that either Kerxrn
Bluff oxr Bear Mountain would prevail 'on their -
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"

clalms, PG&E cannot unequxvocally conclude that
‘these projects are not vzable.“ (PG&E P
- Amendment, pp. 5-6.) e

8. _DRA Comments on PGEE’S Amendment

On October 24, 1991, DRA filed comments on 'PGLE’s '
amendment. DRA argues that PG&E”s amendment begs the viability
issue. DRA accepts that PG&E cannot predict the future when PG&E
says it "cannot state with certalnty“ ‘what tho outcomes w;ll be. ‘
But DRA c¢laims that: S ‘ o L B

*Prom this [PG&E’s) filing, it is impossible to -
determine if PG&E believes that it is.more ., ..,
likely than not that either project could

obtain its permitting, if PG&E believes that it
is less than likely, or if PG&E simply sets the
pexmitting odds at 50-50. If PG&E has no
opinion on the projects’ viability, it
shouldn’t agree to ¢ontract modifications undex
the Guidelines. (See, e.g., D.88=10-032.)"

(DRA Comments on Amendment, p- 2.) ,

DRA alleges that PG&E ‘3 amendment shows both projects
face objections and obstacles that are vexry likely to be fatal.
Further, based on the supplemental material, DRA reverses its
earlier position that Bear Mountain has the rcquls;te viability
allow it to seek contract modifications and that the settlement
the Beaxr Mountain dispute is reasonable except for the deferral
capacity price escalatmon. DRA now argues that PG&E should not
have agreed to contract negotiations and that the. ent;re Bear
Mountain settlement is unreas cnable. ' v

DRA continues to believe that. ne;ther claim alleged by
the projects is plausible (e.g. foxce majeure, ability to relocate
site). Therefore, DRA renews. its recommendation that the
Commigsion deny PG&E’s application.

9. Second Prcheaxing Conference

A second prehear;ng conferonce was held June S5, 1891.
DRA renewed -a motion to defexr th;s proceodmng unm;l ‘the Commission
has reached a decision in PSE‘s petltzon foxr mod;flcatlon of
D.87-09- 025, which the ALJ took undex submission. We deny the
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motion. No party expressed a desire for hear;ngs ox briefs. The
parties answered gquestions. posed by the ALT,. presented thexr
respective positions, and offered brief -argument.  ‘The'matter was
submitted for a decision upon receiptwofﬂtheytrenscriptwwfz

10. Discussion. R . Y

_The issue before us is whether to grant or. deny PG&E’S
applicatlon for approval of the Agreement, including.PG&E’s . .
requested ratemaking treatment. . In making this decision we must..
determine if the contract modlflcatlons are reasonable. and. .
acceptable within our guidelines... Specrfrcally, in, relevant part
the Gu;del;nes state: o o - Ly

"Where. the'prOJeCt would not be vxable under
the original terms of the.contract, the ‘
modifications should. not be . accepted "
(Gurdel;ne'II 2.) , P

"Examxnatron of a QF s v1abxl;ty under the
-original contract is prerequisite.to . -
modifications to power purchase contracts.
In considering the QF’s viability, the " -7
utility must be mindful of its duty to deal
in go?d faith w;th the QF. (Guldellne

IV.1 o -

"No modifications to a power purchase
contract should be made if, after-a

- reasonable examination of the QF's. .
viability, the QF is determined to be
nonviable. In the event that there is a
genuine question of the QF’s viability, .
then negotiated modifications to the
contract may constitute a reasonable
settlement of the dispute, or the QF may
choose to bring a complaint before the
Commission." (Guldellne Iv.2.)- :

New Project:

"Where requestedlcontract mod;f;catronf

would result in an essentially new project,
the modifications should not be accepted.

- In considering whethexr or not the requested..
modrfrcat;ons represent an esscntxally new

R
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_: project, the ut;l;ty must be m;ndful of ;ts
- duty to deal in good falth wlth QFs.- SRR
(Guideline . II.3.). : - y s

"Modifications such as significant' changes’ v© .
in site, thermal load, fuel, plant size,
cogeneration thermal host, or prime-mover
“technology ‘suggest that the 'project is -

new." (Guideline II.3(2).)

*Multiple modifications to a contract . W 77
suggest that the project is new."
(Gu;del;ne II 3(b) )

D.éﬁ&zml:z:

"*In generxal, defexrals (paid or nonpaid) and -
buyouts should .be considered only with .QFs .
who have obtained all of the permits and
certification necessary 'to g6 forward with'
their projects." (Guideline IIX.6.)

Pr;ce and/ox Performance

"Contract modifications requested by QFs

. must be accompanied by price and/ox. -
performance concessions...commensurate in
value with the degree of- the change in the"
contract (from minoxr to major). The .-
modifications and concessions obtained.
through negotiation should be valued with
reference to the unamended ¢ontract and,

~ where appropriate (e.g., deferrals and .
performance concessions), the current and
expected value of the QF’s powcr.“ . .
(Guideline I.1.) . ‘ :

"On-line date deferrals...may be cons;dered
only if the ratepayers’ interests will be

sexved demonstrably better by such -

deferral." (Guideline IIX.7.) :

Kern Bluff may terminate its project whether or not it
has a dispute over force majeure. Since Kern Bluff’s agreement to
terminate is linked to Beax Mountain, we will discuss the Kexn
Bluff project in our assessment of Bear Mountain.
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Bear Mountain uought to move its project, and believed
that the move was - w;th;n its r;ghts.undcr the . or;g;nal ¢ontracet.

We view this site relocation as a modification to the contract, not
something within Bear Mountain’s rights under the original
contract. In this context we will assess ;n turn our guidelines on
project VLabllLty, new projects, deferrals, pr;ce and performance
concessions, and the ratepayers’ interests. S

10.) Project Viability ‘ : : “

Beaxr Mountain belmeved mt could change sites without a
modification to its contract. PG&E dlsagreed. PGSE was not able
to unequivocally state that it believed the project was viable. We
accept that PG&E had a genuine question of the project’s viability.
PG&E is obligated to deal with the QF in good falth Consistent
with gumdel;ne Iv.z, PGSE . agreed to. negotxate EY settlement of the
dispute. - v ‘

Whether we approve the application and accept the
Agreement, however, depends on whether ‘we think Beax Mountain was
viable when the dispute arose and whether the settlement is
reasonable. Summarizing our guldel;nes on- v;abmlxty, we said in
the Texaco decision (D.90-03-031):.

"A project is viable when, [but for the issue in
dispute and]...a deferral, it would have been
able to meet its contractual deadline for
providing power to the utility. In order to be
viable, the facility must receive, on a timely
basis, the permits necessaxy for construction
and operation. To be considered viable, a
project must have a source of fuel, evidence
that timely construction and operation is
feasible and evidence that site control exists.
To demonstrate viability, the project
proponents must show that the project makes
sufficient economic sense to merit financing,
construction, and operation within the time
%;m;ts set by the contract “ (35 CPUC 2d 616,
0.) | _

Bear Mountain notified PG&E on January*9, 1989 thdt"it“
desired to move sites. At that point under its S02 PPA, Bear




A.90-05-037 ALJ/BWM/p.c

Mountaln had nearly a1 months (unt:x.l May 29, .'1.992) to come on-I:x.ne.
Accordrng to the project trmellne, Bear Mountarn needed about 27

review.
longex than planned

PG&E’S amendment addresses the 12 SPQCLflC items we
suggest be considered as a whole in assessrng project vrabllrty.'"
(Gurdelrne Iv.3.) These'ltems, rncludlng project tlmlng, all '
suggest that the project was vrable, except perhaps for the absence
of necessary permits and a cash flow analysrs. ' ‘

10.1.1 P .

Bear Mountarn had not applled for alr qualrty and land
use permlts when the drspute arose, and has not thereafter applled
(since the locatron of the project is in dlspute and is one of ‘the
mattexs in this appllcatron) It would have been a costly and v
wasteful use of scarce private ‘and publrc resources for Bear
Mountain to pursue permits for a site rt no longer desrred to use
only to demonstrate it could obtaln its permlts and was viable,
making it eligible to negotlate with' PG&E fox an alternate srte!r'
It was reasonable for Bear Mountaln £o delay pursult of lts permlts
after the dlspute arose.

PG&E and DRA questlon whether Bear Mountarn would
succeed, however, in obtaining necessary land use: and- air quality
permits. Nerther PG&E, DRA noxr this. Commxssron can precxsely
predict the outcome before the-approprrate permrttrng agencles. We
are satisfied that there was a reasonable chance that the necessary
permits would have been obtained.

PGSE states that the orlglnal Bear Mountaln srte is zoned
residential. This may suggest “that permnts will be hard to secure.
PG&E and DRA speculate that it will be" easiex to. secure permits at
the new section, which includes a dump. A lettex from the City
Planning Department submitted with PG&E’S: amendment says that the
new site "...is designated Low-denslty Res;dentlal in the general
plan and zoned A (Agriculture).™ (PG&E’S Amendment, Exhlblt H,
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Attachment E.) Just as the orrgrnal site is zoned resrdentral, the
new site is designated low-dens;ty resrdentral : And, even though
des;gnated low-density residential, the new srte is Ln a sectron
that ¢contains a dump. The resmdentral specrfrcatron rs not \
conclusive.

. In PG&E’s dispute with Kezn Bluff (that an EIR should
have been foreseeable at the time Kern Bluff’s predecessor rn
interest entered into the PPA in 1985), PG&E argues that no

conditional use perm;ts had been granted at oxr around the Kern
Bluff project site since it was zoned resrdentlal rn 1977. Tho
original Bear Mountain site is near the Kern Bluff smte Thrs may
suggest that it will be very difficult for Bear Mountarn to “obtain
a conditional use permit. To the. contrary, we have no rnformatron
of what--if any--projects were proposed for the area between 1977
and l985, whether oxr not EIRs were. prepared for any-projects (;f
any were proposed), and what issues—-if any--there were about use
of the area.

PG&E telephoned the Bakersfreld Plandrng Department for
rnformatron on the Crty s requrrements and process. just before PG&E
filed its amendment. PGSE anluded memoranda of £wo calls wrth its
amendment. First, an Associate Planner told PG&E thdt the'

“...Bear Mountain project is located even closer
to town and the proposed elomentary gschool ‘site
than the Kern Bluff project." Also "...some.of
the [Kern Bluff EIR] analysis is applicable (to
the Bear Mountain EIR], but probably strlcter
mitigation measures will be required g
considering the location." (PG&E Amendmcnt,
Exhibit H, Attachment E.)

Second, the Planning Drrector told PG&E that'N

"...it would be vexry difficult for him to .
recommend approval of this project at that
location [Beaxr Mountain at the oxiginal site in
the PPA]. It is located in the same section es,
an operational school. It is also next to a- s
future c¢ity park. .The land for this park is-

now in escrow, however, the city may decide not
to purchase the land because of an ex;strng orl
well. This park has been. planned for five:!
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years. Most of the section where Bear Mounta;n{"

is proposed has been approved for development.

[The Planning Director] said.this plant.will ...

not receive a good reception. He said it would

be easier to recommend approval if it moves’

¢loser to the dump, as proposed." (PG&E .

Amendment, Exhibit H, Attachment E.) _ !

DRA refers to the negative comments made by the. Clty S
Planning Department as support that at the time the dispute arose
the project faced considerable opposition. - The environmental
impact review process had not been undertaken when the comments
were made, however. Moreover, the comments werxe made-in. telephone
calls without the Planning Department having time to fully consider
the mattexr, including having the benefit of the complete EIR and .
any mitigation measures. that Bear Mountain might:-have put forwaxd.
The comments were made nearly & year after the EIR process would
have begun for Bear Mountain on its original timeline, and may have
included some hindsight. . S ‘ T S

. The Planning Dixectox Lndmcatev it would -be easler.to
recommend approval at the new site (Section 12, closer to.the ..
dump), but this does not say & recommendation for approval.at the-
oxiginal site would not be made, especially aftex considering all
factors that might arise in the EIR process. A recommendation of -
approval might be possible given that the Planning Department
previocusly studied the Kern Bluff area, twice recommended negative
declarations for the Kern Bluff site (which is close to the Bear
Mountain site), and indicated that some of the environmental work
done on the Kern Bluff site can be used in the Beaxr Mountain
review. Nonetheless, even if the Planning. Depaxtment had
recommended rejection of the Bear Mountain project .at the.original
site during the original project timeline, it: is the Boaxd of.
Zoning Adjustment, ox the City Council on appeal,. that. makesvthu
final decision. o RURESITI Cl

. We obsexrve that the Plann;ng Dlrector reported that mnoset

of the section which includes Bear Mountain‘’s proposed site has- . .
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been approved for developmenc, but it is not ¢lear wh;ch proposed
site is being. referenced, and we do not know what type of
development has been approved (e. g., Lndustrlal, mncludxng existing
and new oil wells, commercxal res;dentlal mlxed-use) - A lettex
by the project proponent lncladed with the amendment: conta;ns a
photocopy of a photograph of the or;gmnal site. The photocopy
shows the area is an active producing oil field, with- 'only oil
production facilities and electric lines in plain view. If the
oxriginal site is the location where development has been: approved
and it is approved for only residential development, that - ‘
development will be on or near an existing, producing oil field.

The oxiginal site is apparently in the same -section as
either an existing or proposed school, but the school could be
3,000 feet (over one-half mile) ox more away, given that Bear B '
Mountain could have moved its project 3,000 feet and still have
been within the site description for Section 13. Town .ig: one mile
away from the Kerxrn Bluff site, and the Bear Mountain site is closer
to town than Kern Bluff. Assuming the existing or proposed school
is in town, the school might be about one mile away. " The topology
may impact whether the distance to' the school is material (i .e., Le
there are hills and valleys, as there are in Section 12). ‘The
photocopy ©f the photograph does not reveal a school, but shows the
land is not completely flat. Without further information we cannot
conclude that a site permit would not be awarded ‘because ‘the site’
may be close to an existing or proposed school. T

We also note that the original site ;s‘rePOrtedltovbev
close to a future park, but that the City may decide not to'
purchase the land because of an existing oil well. Again, with-
this information we cannot conclude that a permit would not be”
awarded because of a possible park that may not be developed,
particularly without the benefit of knowing the: m;tlgatlon measures
that Bear Mountain might propose. SRR :

" DRA points to other opposition. Even'a disputed project
may be able to satisfy community concerxns -and obtain necessary
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approvals. . We need not prejudge the outcome. As we' said in the -
Texaco decision: Lo oo

"0f course, we could never be certain that a
‘project meets these viability criteria unless
it is built and ready to offer power to PG&E on
A timely basis. We do not need that level of
assurance...." (35 CPUC 2d 616,.620.)

We only need a reasonable level of confidence that the .

project could obtain its permits, and we have that degree of -
confidence here. We base that confidence. on the factors
discussed above.

10.1.2 Cash Flow wa._ng_zg_.q_wlm -

The Bear Mountain project has: not obtained: financing,
and its proposal alleges it is to¢ early in project development for
this step. PSE is the corxporate parent of Bear Mountain.: PSE has
5 projects similar to Bear Mountain operating.in PG&E’s: territory,
4 in Kexn County. PSE has already received financing fox another
project which will receive a firm capacity price: of $202/kW-yx.
PSE’s track record on similar projects supports an expectation that
PSE would not have trouble financing Bear Mountain. . Moreover, .
since the original negotiations, PSE has merged with Destec Enerqgy,
Inc., which is a wholly owned subsidiary of Dow Chemical. Dow -
Chemical is the largest QF developer. in the United States,. :
according to PSE. The mergexr potentially increases the. f;nanczng
options for the project.

Bear Mountain‘’s financial advisor submitted a letter
confirming its opinion that Bear Mountain could secure financing at
$202/kW-yx. We are somewhat skeptical of this letter and give it
reduced weight, however, since it is self-serving. Moreover, we
note that Bear Mountain refused to submit a cashnﬁlqwmapaLYSis?. In
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other cirxcumstances that fact alone may be sufficient. to deny the
appl;cat;on.3 Do ‘

Nonetheless, this does not seem to be a case where the
project is not economic except for the negotiated incxeased
capacity price. Neithexr the proponent, PGLE nox DRA indicates any
reason to believe that the project is not oconomxcally viable at
$202/kW=-yx. This is not a case where the QF will receive advance
payments £oxr a deferral, and might have an incentive to-indicate
economic feasibility even for a project that was not economic or .
that the proponent had decided to cancel.? And it was PGSE that
sought the deferral, not Beaxr Mountain. :Given these circumstances,
we conclude that Beaxr Mountain was: econOm;cally viable when the
dispute axose. . : '
20.1.3 c:gns)mm.qn_v,f,mum S

PG&E and Bear Mountain had a dispute, PG&E had. & genuine
question of the project’s. viability,:and, consistent with:oux
guidelines, PGAE negotiated a settlement of the dispute which:
‘modified the S02 contract. We axe satisfied there was sufficient
chance the necessary permits could have heen obtained at the
original site and that the project was economically healthy. We
conclude that Bear Mountain was a viable project when the :dispute
arose, and that it was reasonable for PG&E to deal in good fa;th
with Bear Mountain. - T ey ‘ : T '

3 See D.90-03-031, whexe lack of & cash flow analysis in -
significant part lead to our denying a PG&E application to amend
four S04 contracts.

4 Moxeover, we note that Public Utilities Code § 2826(a) may
also apply. This section requires the Commission to prohibit
payments by an electric utility to a QF for deferxring construction
unless the QF agrees to repay all deferral payments i1f the project
is not operating by the end of the deferral period.
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.2 Essentially N .

The Guidelines also specify that wheze contract _
modifications would result in an essentrally new project, the'
modifications should not be accepted. Bear Mountarn proposes
basically the same project. It is still a natural gas frred
enhanced oil recovery cogeneratron project. ‘The thermal load,
fuel, plant size, cogeneration thermal host, and prrme-mover ‘
technology all remain the same. It is a relocatron from one"
producing oil field property to another producrng orl freld |
property of the same steam host, and the move does not materrally
affect the engineering, design or operatron of the project.'”It
interconnects to the PG&E system in the same locatron. |

Both PG&E and DRA raise issues regardrng the change rn‘w
site. We say that "modrfrcatrons such as srgnrfrcant changes rn y;
site...suggest that the project is new."' (Gurdelrne II.3(a ).)' We
find that the site relocation in this case is not srgnrfrcant.‘ The
relocation is within the same townshrp and range, to an adjornrng '
section, for a move of approxrmately 3, 000 feot. Whrle that may be
very significant in a densely used or controversral area (e g.,"
where a particularly unique envrronment is to be preserved), thrs
move is to an adjoining property owned by the same steam host all’
within producing oil recovery £ields.

Another measure of whether a project is essentrally new -
is whethexr the QF seeks multrplc modifications to thc contract. o
Bear Mountain did not seek multrple modrfrcatrons. | '

specifically direct utrlrtres, in consrderrng whether
a modrfrcatron represents an essentrally new project, to be mindful
that they must deal in good farth. We believe PG&E did that. This
is not the case of a QF attempting to broker a contract or o
rundamentally and dramatrcally change its project for rts own garn.
This is a QF seeking to move sites within an exrstrng orl frold rn
conjunction with its steam host. The contract modrfrcatron sought
by Bear Mountain does not make this an essentrclly new“project. ‘
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Even though PG&E disputed whether Bear Mountain could relocate rts
site, PGLE was correct to deal in good farth., ”

DRA po:.nt¢ to our gurdelrne that deferrals should rn
general be consrdered only WLth QFs who have obtarnod all permxts'”
and certrfrcates. As we said above, it would have been 2 waste of
both prrvate and government resources for Bear ‘Mountain to seek
permits fox a site it no longer wmshed to use. Addrtronally, ;f
the project had been forced to proceed, we have a sufflcrent level
of confidence that the projoct had adequato time and lrkolmhood of:
getting its permits at the orrgrnal site. . .

DRA admits that havrng’all permrts and certrfrcates as
not an absolute preroqursrto, but argues it ohows a herghtened
concern by the Commrssron that a project demonstrate viability in.
the case of a deferral. That is correct. We have a herghtened |
concern wrth project vrabllrty if a QF seeks to. defer a.project and
retain a partrcularly advantageous standard offer.‘ Thrs is
especrally true if grant;ng the deferral would "breathe lrfe rnto
an othexwise moxibund QF." : .

_ In this case, however, PG&E, not Boar Mountarn, sought o
the project deferral. PG&E. rndrcates the, deferral was. sought SO
that "...capacity that is delrvered by the Bear Mountaln Jproject.
will be paid for at prices moxe lrkely to be in step. wrth the
market. " (PG&E Application, P- 3.) This is nerther a case. of a QF
seeking to defer 2 project to retain a partlcularly advantageous .
standard offer, nor to breathe life rnto an otherwise moribund
project.

Whether rntended oxr not, however, pay;ng above the prrces
in the standard offer and havrng the project deferrod - may. appear to
be a paid deferral ~ We have an especxally he;ghtened concern f£ox
paid deferrals, partrcularly those where an advance payment rs made
before the project comes on-line. (E.g., see D.950-03~ 031 D I
_ This is not a paid deferral however., Beax Mountarn ‘
‘appears to argue that it deserved a h;gher capacity prrce for 1992
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consistent with the petrtron filed by Lts corporate parent (PSE,
Inc.) for modification of 'D.87-09- 025 PG&E souqht a seven and i
one-half month deferral to 1993.7"1f Bear Mountarn sought peyment
for the deferral it would have sought an incroase of the 1992” prrce
to a 1993 prrce. It did not. Even though the agreement provrdes
for an increase in the capacxty payment and a deferral the two' are
not closely linked. ' ) o

~ Therefore, this deferral satisfies eur Gurdelrnes ‘wherein
deferrals, whether paid or nonpaxd, should in general be considered
only with QFs who have obtained all permrts and’ certrfrcatron, and
should be subject to our vrabrlrty guldellnes. (Gurdelrne III.6. )
For the reasons stated above, it was reasonable for Beax Mounta;n
£O not have its permits, and the project meets our vrabrlrty '
guidelines. The increased capacity price is not a pard deferral
10.4 Price and/or Performance Concessrons

and Ratepayers’” Interests -

We specify that contract modifications requested oy QFs‘
must be accompanied by price and/or performance concessions _‘
commensurate in value with the degree of the change in the ,
contract--from minor to major. We also state that”the"nodifiontion
should be valued with reference to the unamended contract’ and the‘
current and expected value of the QF S power. (Gurdelrne I. l )

The contract modification requested by Bear Mountain is minozr. The
price and performance concessjions may consequently be smell, and
they are. We also specify that on-line date: deferrals may be '
considered only if the ratepayers’ interests will be served
demonstrably bettexr by such deferral. (Guideline III.7.) Even
though the benefits are small, they are enough to justify the
Agreement, even with the deferral. We will assess in turn the
various rntepayer benef;ts, and tho prrce end performance :j P
concessions made by KernVBlufi and Bear Mountarn, as! advanced by \
PG&E. ‘ ‘ S e ;

e

- 26 =
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A F;rst, PG&E estxmetes a net ratepayer beneflt oﬁhbetween
$32 mxlllon and 548 m;ll;on (1990 net present. value) for the . .
tcrm;natxon of the Kern Bluff PPA.‘ This net benefit is. ostxmated
by measurzng the. excess payments above current estmmates of avomded
cost that will be saved by contract term;nat;on., Curxxent. est;mates
of avoided cost range from a "Low" estimate (based on. PG&E 3
forecast of no new need for capacity until 1999) to a "h;gh"
estxmate (based on DRA’S forecast of capaclty need in. 1991) .-

- Kern Bluff asserts that, but for the occurxence. of, the
fo ;gg majeuxe event, it would have been on-line within the or;g;nal
fxve yeaxs. PG&E agrees, but stqtes that,gmvepp;hevﬁg;gg_mg;gg;g,
PG&E cannot conclude that Kexn Bluffmfemaims viable. The_Ag;eemeno
provides thet_Kern Bluff suspend project, development. while. PG&E
seeks Commission‘approval_ofﬂthisweppliqetionﬂ_ This includes a -
suspension of the environmental review process.  If we approve the
application, the Kern Bluff project is terminated. If we deny the
application, the Agreement provides that Kern Bluff has 10 months
and 3 weeks to come on- -line.? Kern Bluff states ;tﬁmeeoolobou,ﬂ_”
16 months for equipment procurement, construction, and commencement
of commeroial operations once it xesumes project development. ,
(PG&E’s Application, Exhibit D, Testimony of Albert J. Smith IIX,.
P- 4.) There will be additional time needed to complete the
environmental review process, to the extent it camnot be done o
sxmulteneously with equipment procurement and construct;on.n Kexn.
Bluff agreed at the second,prehear;ng_comferencc that it is

4.

5 The Agreement prov;des that the per;od from November 21, 1989
to the date of the Commission decision is added to the oxiginal
five-year deadline of October 14,:1990. This makes-the final on--
line date 10 months, 3 weeks after the date of the Commission
decision. For example, if the Commission decision is issued
Novembexr 21, 1991, this adds two years to October 14, 1990. That
would make the new deadline October 14, 1992, oxr 10 months, 3 weeks
from November 21, 1991.

- 27 =
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unlxkely to be able o come on-lrne wrthout wrnnlng a lawsurt
agarnst PG&E o extend the deadllne to account for the perlod of
project suspensron due to the ﬁg;gg_ﬁgjgg;_. (Tr. p. 20 )

Thorefore, even if we deny the applxcat;on, there rs'
cons;derable doubt that Kern Bluff will come on-lrne under terms of
the original PPA. PG&E’S est;mate does not nccount for thzs'fj“
possibility and the related possrbllxty that rntepnyers may have
already gotten the benefit of Kern Bluff’s term;nat;on.i Furthex,
PG&E 'S estimate does not account for the possrbrlrty that Kern
Bluff may not sue PG&E to get extra time under the ﬁg;ce mg]g re.
Noxr does 1t account for the possrb;lrty that Kern Bluff may lose ;{
it does sue. Nox does PG&E’s est;mate seem to take dccount of an'
anomaly: It appedrs rnconsrstcnt for Kern Bluff to dgree to ’
' project term;ndt;on in the Agreement, but, if the’ Agreement farls,
to fight, and incur costs, to brlng a project on-ane lt had
otherwise agreed to termrnate.‘ Moreover,‘PG&E”s est;mate does not
recognize that, but for the Agreement, the project fee (lettor of
¢credit) of 3235 000 would not be refunded. Thus, PG&E‘s estrmate
of net ratepayer beneflts of $32 mrllron to $48 mrllron ls' '
excessive. o
o ~ There may still be beneflts for prOJect termrndtzon,:le‘
however. Project ‘termination will clearly avord the costs and’
uncertd;nt;cs of a lawsuit. Also, project term;nat;on mltrgates
damage to the business relationship between PGSE and PSE, whrch has
a number of operating facilities under contract to PG&E.__”' ‘
Therefore, project termination benefrts to ratepayers may be
positive, but are very small and severely drscounted,'wrth project
termination clearly costlng ratepayers $0.24 m;ll;on for the h -
project fee refund '

4.2 a2 Nounta n_De a

PG&E estimates the’ Bear Mountarn deferral p ovmdes ‘a net
ratepayer penefit of $3 95 million 0 $6.24 mrllron.' We frnd Beaxr
Mountain was vrable at the tlme the drspute arose, and the deferraI
is not "breath;ng life into an otherwise moribund QF,"‘so that
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thexe is a benefit to the deferral. But we frnd that PGSE L
overestrmates thrs benefrt.' PG&E s base case rs premrsed on payrnq
Bear Mountain $208/kW-yr rather than SZOZ/kW-yr “ (PG&E f; .
Applrcatron, Attachment F, Exh;brt 4 )\ Thzs error overstates the
deferral benefrt by $1.58 million (1990 net present value)
Correcting PG&E s estrmate, however, strll yrelds a posrtrve 1'
result, in the range of $2.37 million to $4. 66 mrllron. ;M h

. Additionally, PGSE fails to estamate the benefrt to Bear
Mountarn, and the cost to ratepayers, of agreerng to only $202/kw-
vr of the $208/kW-yx bexng subject to the terms and condrtrons of .
Appendix D (Adjustment of Capacrty Payments in the Event of ' )
Termination or Reductron) of the PPA. That is, just as the ‘
deferral renders bencfrts by reducrng the overpayments above
avoided cost, a premature termrnatron or reductron in capacrty .
deliveries could reduce overpayments and yreld a benefrt. But the
benefit is reduced by the reduced payment PG&E, and ratepayers,
would get from Bear Mountain by the Agreement._ Thrs payment, e
should it happen, varies dependrng on the years into the contract
when premature termrnatron or reductron occurs, and whether i
required notice is grven. This could reduce deferral benefrts rn a
single year by as much as $0.80 million (1990 net present value),
and over the 20 years would reduce deferral benefrts by up to $0. 52
million (1990 net present value) Adjust;ng the above corrected 5
estrmates, the benefrts are strll posrtrve, rn the range of $l 85 )
million to $4.14 million. - ) ;

Our Guidelines provrde that on-line deferrals wr;l Sé”ﬂ .

consmdered only if ratepayers lnterests wrll be served ‘ ';.“ .
demonstrably better by such deferrals. (Gu;delrne IIIX. 7 ) WDRA o
arques that the $3.95 million to $6. 24 million (corrected to Sl 85
million to $4.14 million) in benefits of the deferrar must be. “‘
weighed against $21.36 million to $30. 36 mrlllon rn ratepayer et
savings if Bear Mountain farls. Accordrng to DRA, but for the ,
deferral Bear Mountain may not be able to come on-lrne due to o
permrttrng delays or denrals, as demonstrated by Kern Bluff s ::4jr

‘
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experrence. If Bear Mounta;n thus farls, ratepayers avord $2l 36
million to $30 36 mrllron of payments pursuant to Bear Mountarn s
502 compared to updated estimates of avo;ded costs.)

However, we flnd Bear Mountarn was v;able'at the t;me the
dispute arose and is still viable. Therefore, the project rs‘c,
reasonably lrkely to come on-lrne, and we are not persuaded that
but for the deferral ratepayers would save 321 36 m;llron to $30 36
million.

' Frnally, our gurdelznes rndrcate the mod;facatrons should

‘‘‘‘‘‘

be valued in. reference to the unamended contract.' The deferral ‘
saves ratepayers $3. 86 mrllron (1990 net present“value)‘compared to
the unamended contract. , L
' We note that in D. 91- 09 029 we rejected PSE '8 petrtron
for modrf;catlon of D. 87 09 025, wherern PSE sought to escalate the
802 capacrty prrce. We thus have rejected the theory on whrch Bear
escalated as well as extended.v Nonetheless, the parties had a
dispute and negotiated a result. The. negotaated result of $208/kW-
yx reduces benefits to ratepayers, but strll yrelds posrt;vc net
benefits, and is reasonable.
4. Mountain ailment

PG&E estimates .the Bear Mountain. curtailment-provides net

ratepayer benefits of szmll million.; We,agree.pu -
.4.4 _Conclusion on_Net Benefits (‘-' : A

Therefore, the tangible benefrts are rn the range of
$3.72 million to $6.01 million (1990: net’ present value) based on
between $1.85 million and $4.14. million for the deferral (this
range includes the $3. 86 m;lllon when compared to: the unamended
contract), $2.11 m;llron for the curtailment and’ negat;ve $0.24
million for the project fee refund. There are also ;ntangrble
benefits from aveiding the costs and uncertaxnty of lrtrgatlon,
the release of all claims, and the mitigation of ‘any possible
negative effect on the business relationship between PG&E-and PSE.
The combined tangible and intangible benefits are small net

e
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benefits to ratepayers compared to PG&E’s estimate (of $38.33
mrllron to '$56.35 mrll;on), and compared to’ the ratepayerrbhyments
to Bear Mountain under the unamended contract (e g. 354 9 mrllron
1990 net present value for capccrty alone) ‘But they arc o
suffrcrent to make ratepayers demonstrably better off
10. 5 Reasonab;eness Reviews S
' PGSE requests that all paymonts mede pursuant to thc

Agreement be found reasonablé in the year in which they are made,
and that PG&E be authorized to recovexr all such payments through
its ECAC (or any other mechanrsm we cstablrsh for £ull recovery of
such payments), subject to reasonableness revrew of PG&E s
administration of the contract. Further,’ PG&E asks that “the
approval be final and not subject of furthcr rcasonableness rev;ew,
except for Agreement administration. We grant thrs request.

‘ Insulatron of the Agreement from future Commrssron revzew
is entrrely consrstent wrth the conceptual underprnnrngs of our f
standard offers. As we explarned in D.88-10~ 032. ' ' '

“Standard offers were developed as package

deals’ - the price and performance requirements '
were considered, as a whole, to be reasonable . . ..
£o ratepayers, and automatic approval of those

terms by the Commission was. guaranteed."~ (29

CPUC 2d 426.) S R T I T R

Further, as we said in'D;9l-07-054:~

"Undexr Guideline I(l), if the modification‘of”
the contract results in aggregate payments . wrth
a net present value equal to or greater than
that which would be received-under the- '
unamended ¢ontract, it is, presumptrvely ‘
reasonable if it is alse accompanred by prrce )
and/or performance concessions...commensurate
in value.’” .[29 CPUC 2d 440.] This .is. because
the orrgrnal contract containing Commrss;on-
sanctioned Standard Offer terms is - - ‘
presumptively reasonable, as D.88-10-032
explains, sggga." (mrmeo p. 17. )

The Agreement provrdes for concessions commensurate in .
value with the contract modifications. Just,as“we.ﬁrnqhstandardw

-
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offers reasonable, with automatic approval’ of the" terms’'guaranteed,
we find the Agreement reasonable and payments' made thereunder:-
recoverable from ratepayers without further xeview (except review'
as to the reasonableness of Agreement adm;n;stratxon) ‘
11. Conclusion N ‘ SR
We approve PG&E’s application. PG&E and Bear MountaiﬂTf*
had a dispute, PG&E had a genuine question of the project’s-”
viability, and the parties agreed to negotiate a settlement of the:
dispute. The Bear Mountain project was viable at the time the
dispute arose. Bear Mountain’s request didinot make this an’
essentially new. project. It was reasonable for Bear Mountain and
PGSE to discuss site relocation before Bear Mountain obtained all
its permits. The deferral was not sought by Bear Mountain, and did
not breathe life into an otherwise lifeless project. The :Agreement
is not a paid deferral. The contract modifications requested- by
Bear Mountain are minor and the price and performance’concessions:
are commensurate in value. ' The deferral makes ratepayers ' - T
demonstrably better off, even if only by a relatxvely small~amount.
Therefore, we approve PGS&E’S applxcatxon. ' oo el "
Findings of Fact o o Co »
‘ 1. On' October 14, 1985 PG&E and’ Kern Bluff executed an'S02
for sales and purchases of 45 MW of capacity and associated: enexrgy.
2. On May 29, 1987 PG&E and Bear Mountain executed::an.-S027."
for sales and purchases of 42 MW of capacity and associated energy.
3. These S02s provide that each contract expires ‘if the
project is not on-line within five years of contract execution.'
4. On November 4, 1988 Kern' Bluff not;fmed PG&E that lt
experienced a force majeuxe. oo T : co -
' S. On January 29, 1989 Bear Mountain notified PG&E that it
desired to relocate the project about 3,000 feet to a oxte ' ‘
dxfferent from that described- in the soz2. IR
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. 6. PG&E disputes that Kern Bluff experienced a foxce majeure
and that Bear Mountain may relocate undexr terms. of the original: . .
$02. S o O RS 1 AT O AL
7. Bear Mountain had not applied for its air. quality and
land use permits by the time the dispute arose, and has.not..gince :
applied. : e Im e
8. On Maxch 2, 1990, PG&E, Kern Bluff and Bear Mountain
executed an agreement that.terminates. the Kern Bluff S02 and
modifies the Bear Mountain SQ2. C e - IR
9. Kern Bluff may agree to. termxnate its. 802 whether 0x. not
it has a dispute with PG&E over a claim of foxce majewre. ,
10. PG&E and Bear Mountain had-a dispute, PG&E had a genumne
question of the project’s viability, and PG&E agreed to negotiate-a
settlement of the dispute as provided in-our guidelines. .. ... :.: - -
11. It would have been a costly and-wasteful use.of- scaxce |
private and public resources for Bear Mountain. to pursue, permits . .
for a site it no longer desired to use only to demeonstrate. it.could
obtain its permits and was viable, making it eligibleftpunegotiate;
with PG&E for an alternate site. . .- R e .
12. There is a reasonable lmkellhood that at the or;gmnal
site on an existing, producing oil,field, Beax Mounta;n“could have
obtained the necessary permits and that.the project was.. . ‘
economically viable. . - . SEURE TR I R
13. Bear Mountain was v;able when the d;spute Axrose.. . ,
14. Bear Mountain’'s requested contract modification does not
make the project an essentially new project. S
15. The deferral was not sought by Bear Mounta;n and d;d not
breathe life into an otherwise moribund project. -~ . .. . o
16. The deferral of the Bear Mountain project is not a:paid
deferral. ‘ _ = SR D,
17. The deferral of the Bear Mountain project satisfies our
Guidelines on deferrals, since it was reasonable for Bear Mountain
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to not have mts perm;t- at the trme the’ drspute arose ‘ox’ after, and
the project is viable. R

18. The contract modrfrcntron requested by Bear Mountarn is
minox and the prrce and performance concessrons may consequently be
Smnll. ‘
S 19, 1f we deny the applrcatron, there is considerable doubt’
that Kexn Bluff will come on-line under the texrms’ of ‘the" or;grnal
PPA because Kexn Bluff needs 16 months fox equrpment procurement,
construction, and commencement of commercial operatrons (plus time
for the environmental review process to the extent it cannot be-
done sxmultanoously with equrpment procurement and construction)
but will have only 10 months and 3 weeks under the terms of’ the
Agreement.

20. PG&E’S estrmate of net ratepayer benefits from Kern'
Bluff’s termination is excessrve because it does’ not account for
the posurbrlrty that Kern Bluff cannot come on-llne under the terms
of the or:.g:.nal PPA, that Kern Bluff may not sue PGSE for more’
time, that Kexrn Bluff may lose evon if rt does suo, and that it rs
anomalous for Kexn Bluff to agree to project termrnatron in the
Agreement but, if the Agreement falls, to fight and lncur costs to
develop a project it had othexwise agreed to terminate. C

21. PG&E’S estlmate of net ratepayers benefits from Xern
Bluff’s termination does not account for’ the SO 24 m:.ll:.on project
fee refund. ) '

22. There are rntangrble benefrto from Kern Bluff s‘“
termrnatron, inecluding avordrng the costs of a lawsult ‘and
uncertainties, howevex remote, along with mrt;gat;ng any possrble
damage to the business rolatronshlp between PG&E and Bcar "
Mountain’s corporate parent, PSE. S

23. The Bear Mountain deferral provides net ratepayer
benefits of between $1.85 million and $4.14 million (1990 net
present value) compared to updated estimates of avoided costs, and
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saves ratepayers. 33.86 million (;Ssonnet.presentlua;ue) compared to
the unamended contract. G e e e

24. The Beax Mountain curtarlment prov;des net ratepayor
benefits of $2. 11 mrlllon (1990 net present value) )

25. The combined ratepayer net benefits are small, cons;stent
with the minox change in the contract roquestod by Bear Mountamn,
but arxe suffrcrent to make ratepayers demonstrably better off

onclusions o w o

1. Bear Mountaan 8 site relocat;on as 2 modlfacatlon to the
$02 contract, not somethxng wrth;n Bear Mounta;n s rlghts under the
original contract. _

2. The Agreement ;s reasonable and should be approved.

3. All payments made pursuant to the Agreement and the Bear
Mountain PPA as modified by the Agreement are reasonable ‘in the
year in whrch they are made, and PG&E should be authorazed to
recover all such payments through PG&E’ s ECAC (or any othor
mechanism establ;shed by the Commlssaon for tho full recovery of
such payments) subject to reasonableness revxew over the lrfe of
the Agreement of PGLE’s adm;nxstration of the Agroement.

4. The Commission’s approval of the Agreement shouid be
f£inal and not subject to further rev;ew, except fox PG&E s
administration of the Agreement.‘ Th;s approval ;s frnal ‘and’ not
subject to further reasonableness rev;ew, except for revrew of o
Agreement administration. '

5. The application should be granted.

6. This ordexr should be effectave today so that PG&E Kern
Bluff, and Bear Mounta;n may proceed wrthout delay in fulf;llang
the Agreement and w;thout any further delay to the fanal on-lxne'
date for Beax Mountain. g

e
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QRDER

IT IS ORDERED that:

1. The approval sought by Pacific Gas and Electric Company
(PG&E), of the ”Settlement Agreement, Mutual Release, and Covenant
Not To Sue” (Agreement) between PG&E, Kern Bluff Limited and Bear
Mountain Limited, is granted. PC&E is authorized to recover all
payments made for energy and capacity pursuant to the Agreement
through PG&E’s Energy Cost adjustment Clause (or any other
mechanism established by the Commission which provides for PG&E’s
recovery of such costs), subject to reasonableness review of PG&E’s
administration of the Agreement. This approval is final and not
subject to further reasonableness review, except for review of
Agreement administration.

2. The proceeding is closed.

This oxrder is effective today.
Dated November 6, 1991, at San Francisco, California.

PATRICIA M. ECKERT
President
JOHN B. OHANIAN
DANIEL Wm. FESSLER
NORMAN D. SHUMWAY
Commissioners
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