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Independent Energy Producers Assoczatlon (IEP) flled
these complaints on August g, 1991 aga1n°t Paczflc Gao and Electric
Company (PG&E) and Southern’ Callfornla Edison Company (Ed;son)

The complalnts challenge clements of the ut;lztles' programs to
monitor the efflClency of quallfylng facilities " (QFs) under
contract with the utilities. The complalnts allege that, in thelr
implementation efforts, PG&E and Edlson have overstepped the ‘
authorlty granted to them by Decmsmon (D ) 91 OS 007. '

IEP’s complaints allege‘that‘zdisoa'and'PG&E“have
overstepped the authority granted to them in D.91~-05-007 to monitor
and enforce contracts with QFs. Specifically, IEP states that
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Ed;son and PG&E are lmproperly seeklng eff1c1ency data from power
producerﬂ who are not cogcncrators, data based ‘on monthly '
operat;ons* and'data unrclated to FERC efficiency standards. - The.
Complaints-also take issue with the utilities’ stated intent’ tolﬁ“
conduct glte visits for confirming data.. ‘
The complalnts include three procedural mot;ona. First,
IEP asks the Commission to issue a cease and deszst order on the ‘
basis that the utilities are seek;ng-lnformatlon from QFs which'is
not permitted undexr the authority granted by D.91~05-007. Second,
IEP asks the Commission to stay the~August~23y"1991Mdata‘production
deadlines set forth by the utilities in- theix- 1mplementatlon of"
monitoring programs. anally, IEP moves to shorten the 3o—day
period set forth in Rule 12 for answers to:complaints s0 the
Commission may act expeditiously on the complaints.
Response of PGSE o ' o |
On August 20, 1991, PGSE filed a motion to dismiss the
conmplaint. PG&E’s motion responds teo IEP’s. allegations regarding

the propriety of requests for certain specific information. For
example, PGSE denies that it has improperly secught information from
power producers other than cogenerators and that D.91-05-007
applied only to cogenerators. PGSE responds that D.$1-05-007
applies to any QF subject to efflc;ency standards.. ... .

)

PG&E filed an answer to the complalnt on Sthembcr 6,
1992 seeklng dxsmm .sal of thelcompla1n:fw

on August 20, 1991 Edlson flled 2a motlon to d;sml = the
complaint. Its motion argues that each 1ssue ralsed Py IEP’s
compla;nts has been conszdered ;n the hearmngu leadxng to
D.21-05-007. Accordlng to Edlson, IEP had an.opportun;ty to
participate in those hear:.ngo .and dzd not.: IEP cannot.now mount a
collateral attack on the decxs;on..”




C.91-08-014, C.91-08=015 ALJ/KIM/teg

Riscussion

On August 15, 1991, tne a s;gned admxnlstratzve Taw' judge
(ALT) issued a ruling whlch dcnled\IEP's requcst to shorten the
time for PG&E and Edison to res spond to the complaznt,.r ‘The ruling
found that IEP had not demonstrated ‘that lmmed;ate chmmssmon
action was required. We confirm the ALJ:ruling. '

IEP‘s request to stay the data production deadlines is
moot because the deadline of August 23 has already passed.

IEP’s request for a cease and desist order is based on
its belief that information requested by PGLE and Edison''from
contracting QFs is not required to .calculate FERC efficiency -
standaxds and the utility data requests are therefore not .
authorized by the Commission. IEP, however, does not demonstrate
that PG&LE and Edison have overstepped the ”authority” granted to '
them by D.91-05-007. That decision did not, as IEP argues, limit"
the utilities’ efforts to enforce contracts they have signed with
QFs. - The decision resolved matters of law with rega’td- to'state
authority to require jurisdictional utilities to enforce QF -~ -~
efficiency standards. In that context, the decision provided -
guidance to the utilities regarding monitoring programs whieh'
would, if implemented, meet a test of reasonableness in a review of
utility aveoided cost payments made. pursuant to contract' with'' Qrs.
D.91=05=-007 states: ' - Co s R =

"We approve specific monitoring and enforcement
guidelines in this decision in order to give

the utilities an indication of enforcement

efforts which appear reasonable under the .
existing set of circumstances...Our approval of .
program guidelines, however, docs not signal - .
that we. intend to manage utility efforts to
enforce tariffs or contracts. contract and

tariff enforcement is the obligation of the', )
utilities, subject to reasonableness reviews.”.
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The decision also recognized that the guidelines adopted
mlght requlre changeelas circums tances change. N .
”The gu;delmnes, however, may be lnapproprlate

in the future.  We expect the wtilities to: )

tailor their programs as necessary. to addrc,S“

prevailing c;rcumstance N

The decision did order the utll;tmes Lo melement ce“tamn
program elements. It did not, however, narrowly limit, as IEP
suggests, utilities’ authority to enforce their contracts... ..

Complainant states that if the -Commission does not issue
a cease and desist order, QFs will suffer irreparable injury .
because (1) they will face disconnection or rate reductions for
non~-compliance with utility data requests and (2) they will be -
required to provide commercially sensitive. information to-the.
utilities which is not required under D.91-05-007. Complainant. .
offers no evidence or argument with regard to how any -information
requested by the utilities is ”“commercially sensitive.”  :This .
matter was litigated in Application (A.) 89=04=-021, et al., and.
resolved in D.91-05-007. D.91l=-05-007 ordered the utilities to
provide QFs the option of submitting information under a protectzvc
agrecment. : - o S :
IEP has not.demonstrated thatﬂrate reductions and
disconnections which may occur as.a result of non-compliance with .
thelr contracts will cause “irreparable injuxy” t0~QFs.lumIts~wf

Ly
S

1 Only those QFs in Edison’s ter 1tory wnxch pr;marlly serve
their own load and operate in acecordance with Edison’s tariff
Schedule No. S for standby power would potentially be 'subject to
rdisconnection” for failure %o comply with FERC-mandated efficiency
standards as required under their purchase power contracts with
Edison. These QFs are known as ”“bypass QFs” and operate in
parallel with Edison. Depending on their load, bypass QFs may at
times sell power to Edison, but they generally do not depend on
these sales in order for their project to remain viable.

(Footnote continues on next page)
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complaint does not show that the utilities scek information which
could not have been anticipated during the proceedlng ‘which Yed o
D.91-05-007. Moreover, a QF that is wrongly disconnected or °
improperly reimbursed for power purchases may seek reparatlons
before this Commission or damages before a court of law. We wxll
therefore deny IEP’s request for a cease and desist ‘order.

The evidence in A.89=04=021, et al., the docket in which
we roviewed QF cfficiency monitoring programs, suggests that the
utilities have not heretofore undertaken efforts to enforce their
contracts with QFs. To the extent the utilities are paying full.
avoided costs to QFs that do not meet contract obligatiohs,~utility
ratepayers have paid too much for QF power. This is’ a circumstance
that we will not allow to continue. IR

During the proceeding which led to D.91-05-007,
participating QFs made clear their opposition to utility’ monltcrlng
programs. The instant complaints appear to be nothing more than -
continued efforts by a group of QFs to aveid showing centract’ ¥
compliance. We view the complaints as a collateral attack on
D.91-05-007. Public Utilities Code Section 1709 states- that-“In
all collateral actions or proceedings, the orders and decisions of
the commission which have bocome final shall be conclusive.”” Some

A\s -

(Footnote continued from previous page)

Accordlngly, simply reducmng utility payments to“these QFs when
they fail to comply with their purchase power: contracts will not -
necessarily spur compllancc.

For thls reaaon, Edlson 1nstead has proposed to\remove or
”disconnect” bypass QFs from parallel operatien--ji.g., cause these
QFs to operate in isolation from the utility’s grid but with'' -~
standby service--when these QFs fail to comply with FERC-mandated
efficiency standards. In that event, a QF may still operate on a
stand-alone basis and receive standby power until the QF complies
with FERC standards, as required by its contract.
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of IEP’s allegations.rely on a misinterpretation of D.9L=0S5=007. "
Even if the allegations of IEP’s pending complaints were correct,::
the complaints do .not convince us that the issues raised differ
materially from those already considered and resolved in /. -
D.91=-05-007. Accordingly, wae will dismiss IEPfs.complaints,

1. IEP’s complaints do not.demon,trate the need for
zmmed;ate Commission action. : Lo . .

2. D.91-05-007 did not limit utmlzty monltorzng oL QFS~1n
ways which IEP’s complaints allege. .. - W

3. IEP’'s. compla;n -do not.demonstrate- that QF, will be . . -
irreparably. harmed by the. utility program elements- to\wh;ch ‘che
complaints refer. o - B Y

4. Issues relating to commercxally sensitive- 1nformatmon
required by utilities from QFs for monitoring efforts were ..
considered in A.89-04-021, et‘al. and resolved-in D.91=-05-007. -
Qgﬂélﬂiiﬂﬂﬁ_ﬂx_ﬁig L = SRS e L TN L

L. IEP’s complaints represent E-Y collataral attack.on:
D.91-05-007. = T S

2. IEP’s complalnts should be dlsmlssed and-its requests for
cease and desist orders should be denied. St e

3. PG&E’s and Edison’s motions to dismiss should be granted.

QRRDER

-

: IT IS ORDERED that: C . -

L. The.motions of Southern CalLfornla Edison. Company - - -
(Edison) and Pacific-Gas and Electric COmpany CPG&E)’to dzsm;ss]ifﬁ
Case (C.) 91-08-014 and D.91-08-015, respectzvely, are granted.

2. C.91-08-014, the complalnt of Independent Energy
Producers (IEP) agalnst deson, is dismissed.. ~ IRARNTNE

3. 'C.91-08-015, the complalnt of IEP agaznst PG&E, 1s
d;smlssed- ' ‘ : =

o,
s
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4. IEP’s requests for cease and desist orders are denied.
This oxder is ecffective today.
Dated November 6, 1991, at San Francisco, California.

PATRICIA M. ECKERT
President

JOHN B. QOHANIAN
DANIEL Wm. FESSLER
NORMAN D. SHUMWAY
Commissioners
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