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OQPINION . -

Today we adopt.rules for gas.utility brokering of
interstate pipeline capacity. CapaCLty brokcr;ng programs are
anticipated to become effective ‘October 1, 1992 followxng
inplementation hearings in this: proceed;ng and the-cheral Energy
Regulatory Commission’s (FERC) grantlng of capac;ty brokerxng
certlfzcates to the interstate plpellnes.v We also address a
settlement flled in th;s proceed;ng and a petltmon to modmfy
Decision (D. ) 90~ 09 089 leed '8 the D;v;s;on of Ratepayer h
Advocates (DRA).

P e e,
P

: I. ' M

our decision adopts rules for the implementation of
capacity brokering on lnterstate plpellnes by Pacific Gas and
Electric Company (PG&E), Southern Calmfornla Gas Company (SoCalGas)
and San Diego Gas & Electric Company (SDG&E).lf
_ In general the rules are des;gned to prov1de maxmmum
access to interstate plpellne capacxty.‘ The new rules:

Provide noncore customers access to unbundled'u
firm interstate pipeline capacity, allocated
equally between the pipeline systems; :

Reserve 1200 million cubic feet per day -~ -
(mmcf/d) on PG&E’s system.and 1397 mmcf/d on . .. .
SoCalGas’ system for the core and whole ale ‘
‘customer classes; ST

Retain the exzstlng core subscr;ptlon serv;ce B
foxr noncore customers who do not seek to -
participate in competitive -gas markets;

Establish firm and interruptible levels of
. intrastate transportation sexvice for noncore .
customers at rates equal to the fully allocated
costs -of service. Interruptible rates may be -
~disecounted; . . - .- vy

I
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Require utility electric generators (UEGs) to
bid competitively for firm capacity but permit
UEGS to elect coxe subscription service for up "
to 50% of their average annual loads in the '
first two years of the program and decreasing .
percentages thereafter. and

. Reserve firm xnterstate capac;ty for the core

loads of wholes ale oustomers of PG&E and

SoCalGas. o B nee ‘

We d1 smiss ae moot a petltzon to mod;fy D 90 09-089 f;led
by DRA to requlre PG&E to offer capac1ty broker;ng on the PalelC
Gas Transmission (PCT) plpellne concurrent with the lmplementatlon_?
of capacity brokering on other pipelines. o

We also order implementation hearings and propose 2
schedule for those hearings. -

'Iik,ﬁ” J*rﬂ :usulA'rw‘afouw

We initiated th;s rulemaklng Ln August, 1988'to consxder o
utility gas procurement practmces and transportat;on servmce
reliability. We have lssued several dec;smons address;ng these o
issues. Throughout, we have stated our comm;tment to allocat;ng o
firm pipeline capacity in ways which would promote compet;t;on in
gas markets and to move cuickly toward developing -capacity
brokering programs. However, we. interrupted our investigation of
such programs in 1990 when we xssued Rulemakzng (RY) 90-02 008.
That rulemaking addressed certain elements of . our regulatory
program which guided gas procurement by the utllltles, and which
some parties alleged permitted. ant;-competzt;ve act;vmty by the
local distribution companies (LDCs).  We believed- these ‘matters
required our immediate attention. . .- W e e

R.90-02-008 initially" sought to address«procurement
issues and to defer transportatlon matters to the capacaty
brokering proceeding. However, we ultimately adopted” ‘certain rules
which were part of a settlement reached by several parties in that
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proceeding :and which affect transportation.: The transportation ' ::
rules. adopted in D.90-09-089 .established several. levels .of o i’
transportation services. Service reliability would depend: upon the'-
commitments customers were willing to make in terms of"time,
take=-or~pay .obligations, and payment.levels. Undexr the ‘program, -7
noncore customers-could  identify their gas supplies-and-have them
purchased and.then transported by the utilities using the™ o |
utilities’ firm rights over the interstate:system. . As:'we stated in"
D.90-09-089, these services were to serve as a.transitionito 77
capacity brokering programs and would-be interim- pending the
outcome of this proceeding. Following issuance of new gas rules in -
R.90-02=-008, we proceeded to complete our review of capacity
brokering programs. in this docket. . .. . L o

. Prior to hearings, several parties filed.a settlement ' .
proposing resolution of most major issues regarding capacity:.
brokering. Signatories to the settlement are PGLE, SoCalGas, -
Southern California Edison Co. (Edison), :‘Southern California
Utility Power Poeol and Imperial Irrigation .District (SCUPP), '~ o .0
California Industrial Group, California Manufacturers’.Association =
and California League of Food . Processors (CIG), Toward Utility Rate =
Normalization (TURN), Division of Ratepayer Advocates. (DRA):, & .
Culifornia Gas Producers’ Association : (CGPA), the City of Palo Alto .
(Palo ALto), Indicated.Producers, and  Southwest : Gas: Corporation
(Southwest Gas). At a later date, SDG&E Jjoined with the ‘settlement: =
parties - -after the scttlement was modlfled to address SDG&E’s
circumstances. SRS o T

Several other part;es flled test;mony, 1nclud1ng the
Canadian. Petroleum Association (CPA)., Albexrta Petroleum Marketing
Commission (APMC).. Independent- Producers’: Association of:Canada‘c .
(IPAC), the California Cogeneration Council (CCC) ,.:Cogenerators:of.. -
Southern California (CSC),. Department -of -General- Services.:(DGS)., "
Texaco -Inc.:and ‘Texaco Exploration. and Production Company::(Texaco) . o
the State of -New Mexico (New. Mexico): Transwestern:-Pipeline: Company-:
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(Transwestern), Sunrise Energy. Company-and-Sunpacific Enexrgy ' v
Management, 'Inc. (Sunrise), and: Kexn:River,-Sycamore, :Harbor, and -~
Midway-Sunset Cogeneration Companies- (Kern River).  Several :~7. .. .u0
additional parties filed comments or'briefs:‘"Hearing31werefheld“on4
the settlement and other propesals in. April and May 199X, oo~ :ro- .nor
- A petition to modify D.90=-09~089 in R.90~-02-008 was filed’
by DRA on March 4, 1991. The petition.asked the Commission to u-=i:”
reconsider its. treatment of access to- Canadian: gas supplies over .
the PGT pipeline. . This issue is appropriately considered in-the= .~
context of issues relating to capacity brokering. The twocdockets. '
arae therefore consolidated for the: purpose of addressing the issue.::
"After the issuance of the ALJ’s proposed decision) we~ . -
held an en banc hearing on September 25, .1991. The parties :-. = »uv
participating in the en banc were PG&E, SoCalGas, DRA; TURN, CIG,
SCUPP, Edison, Kern River, CPA, APMC, XIPAC, Indxcated Producers,v
New Mexiceo, Sunrise, and Gas Mark Inc. - S vt
This decision-addresses dozens of issues relating to.:
capacity brokering and intrastate transportatmonw-.More,than|twanty-f
parties participated actively in-the proceeding.  Because of the i
many. issues raised in this proceeding  and the many comments we
received on those issues, the positions of all partioes on alli .
issues are not .presented in this decision. For the sake of..
brevity, the decision highlights the. pos;t;ors of the: partles Sdn
the course of dlscussing the issues. - : L -

IIX.

. In recent years, we.have stated our commitment toward 1.l
improving competition in gas markets in order to'.lower the 'price of:2
gas and promote more efficient use of the pipeline system.: . The” ']
extent of competition in gas markets depends in large part.on:: . .
customer access to reliable- gas transportation. Under existing 7

arrangements, noncore shippers do not have access: to firm o ... »is




R.88=08-018, R.90-02-008 ALJ/KIM/tCY. . ... .

transportation to move:their.gas. ~The:problem has:tbeen . . umiuiw: s
particularly acute on the interstate system because interstate .
pipeline capacity is currently scarce.. Capacity ‘brokering programs
allow access to firm capacity to customers or shippers who purchase:.

or transport their own gas T T P A

Capacity brokerlng serves:our. object;ve oz promotzngu
competition in the natural gas market’ by’ 1ncreasmnq the number of "
buyers and scllers who gain access to various levels:.of -
transportation service. We.-have generally believed that the best
way to allocate capacity would be through a market bidding‘systemv
customers who pay the highest prices . for. transportatxon~would
receive the most reliable services. The bidding, however; nust bc'ﬁ
limited by .the maximum rates chargedGby the interstate pipelines
for firm capacity (“as-billed caps”) to be consistent with FERC . - .
rules. As discussed below, we have ‘considered: othor ways: or RS
assuring equitable access to pipeline capacity, including limiting =~
the role of LDCs in procuring gas.£or noncore customers.

Several policy okjectives recur throughout our recent . '
decisions and rulemakings on natural gas, including.value=-based
pricing, core reliability, firm transportation over the PGT line,
cqual treatment of noncore customers, the role of long-term .
contracts, parity and curtailment priority for cogenerators, and
LDC procurement roles. These objectives are bricfly summarized
below. Each is designed to promote competition in natural gas
markets while balancing the interests of ratepaycrs. ‘
Transportation Prices Should be- Based
on the Value of Sexvice

We have frequently stated that capacity should be
allocated competitively, so :that the price paid reflects the value:.:
of the ¢apacity to the customer.. .We.initially were attracted to'a -
proposal in this docket for allocating pipeline capacity through a. .
priority auction, stating that it would be an innovative .and
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economically efficient means to open access to the pipeline . ol
capacity that serves California (R.88=08~018; Du88=12=099) .. ... i,

- D.90=09-089 reiterated our support for value-based.:
pricing by adopting a surcharge for firm'service to offset rates-
for interruptible services. BT

. Core Customers Shoulq CQntmnue:to-'
v &

Noncore Customerz Should Have Accoss
MeJGT Line

One of our goals for capacity brokering has been to. open.
access to the Pacific Gas Transmission (PGT) .line (R.90-02-008).
The Utilities’ Role in Gas Supply Coo ot
Maxkets Shovld be Limited T

We have recognized. the potential for anti-competitive:"
activity by the utilities when they 'sell gas in competitive

markets, while at the same time controlling access to-the pipeline -

system necessary to transport reliably the gas sold.  :To prevent: .
such anti-competitive behavior, we limited supplics in- the:noncore:

portfolioc to short-term purchases because supply competitors ‘have -

not had long=-term access to firm pipeline capacity (D.88=12=099).

We stated the utilities should not be pormitted to market long=~term

gas supplies to noncore customers until a capacity brokering
program was in place to provide long-term’ access to rxrm
transportation. R

More recently, D.90-09-089 eliminated the noncore
portfolio and limited utility gas. sales to core customers-.and those ..
noncore customers willing to make two-year commitments to.a “core

subscription” service. The same decision established rules guldlng

the gas procurement activities of utility affiliates. .

We have consistently held that core customers, who have: .
no fuel alternatives, and core loads of wholesale customers:should:
have top priority for pipeline capac;ty (D.88~22~099; R.88~ 08-018).»
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Noncore Customers: Should have Equal -
opportunitics to Compete for ,

‘We have stated our intent te'gi#e a;;i#ohéqﬁe}eue;o%efse:,,
an opportunity to receive firm capacity on 2 nonédiscriminatory
basis, to the extent possible. In the context of this objective, . .
we have stated that the UEG departments of comb;ned utllltles l
should be treated on the same basis as noncore customers. .In
R.90-02~008, we stated that equal treatment would mean that, UEGs
could not have superior access to capacity under our final capac;ty
brokering program. _ ,

Parity and Prioxity for Cogenexatoxrs = . . ... .. .
The Public Utilities Code Section 454.7 requiresfthet,
cogenerators receive rate parity with UEGs. The capacity brokering
policy we set recognizes this mandata. T P
D.90-09-089 stated that the efficient use of scarce
resources requires that cus tomers be served accordzng to the value
they place on those reseurces. Therefore, under capacmty brokering
programs, UEG volumes may receive priority ahead of cogenerators’
volumes if the UEGs pay more for the same service. oh thefother
hand, when UEGs and cogenerators pay the same prxce for’capaczty,
cogenerators would receive pr;orxty ahead of UEGs '

IV. Federal Encrgy. Regulatory cOmmxssmon -
Policy L

The natural gas pipeline systems ueed'by”PG&E”aﬁd
SoCalGas and their customers traverse eeve*al states and are
thercfore subject to the jurlsdlctlon of the FERC. ‘ -

Although the FERC has jurxsdlctlon over capaclty
brokering on interctate’ pzpelxnes, its decxfzons clcarly recognmze a
that the states have authority to allocate firm tranuportation o
capacity acquired by the local dis stribution companies” (xgxgﬁ
Eastern, 48 FERC 9 61,378 at 62,551 (1989)). We are therefore
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within our authority to require the: utilities to broker” flrm “”“””03
Gl o

interstate transportation capacity and to set the terms under whxchﬁa
capacity will be brokered as long as our adopted programs do not
conflict with FERC guidelines. o

- On March 20, 1991, the FERC approvcd capac;ty brokerxng .
programs for El Paso and Transwestern which the Commlssron and
others had presented as part of general rate case settlements for

the pipeline companies (&Mmummnx 54 FBRC

T 61,318 (1991): I2:usLssmnxn_zznel;ns_somnenx 54 FERC ﬂ 61 319
(199L1)) .

The FERC’s c¢apacity brokcrlng orders rcqumre that
interstate programs and complementary rules set by‘the states
conform with several general pollcmes. '

~As-billed_cap.” The FERC rcqulres that flrm
transportation rates paid to the p;pellne‘“ '
companies by customers, and to parties. .
brokering capacity to others, will not exceed
the pipeline companles' tarlffed rates’ charged
to the utilities .

] The FERC
requirxes that access to brokered capacity be
equitable. As part of this recquirement, the
FERC requires that capacity be allocated on a:
#first come-first served” basis;

Unbundled rates. The FERC requires that rates

for interstate services be unbundled from rates
for intrastate services. This guideline
appears designed to gquard against contravention
of the rule prohibiting rates above the
as-billed cap and to prevent tying
arrangements.

More recently, on August:;4, 1991, the.EERC¢vacntedoits
orders granting capacity brokering certificates to El Paso.and
Transwestern. (EL Rago Natuxal Gas Company, 56.FERC.9.61,289.

(1991) ; Ixanswestern Pipeline company, 56 FERC 9 61,288
(19291)). This act;on is currently the subject of rehearlng

requests filed by this Commission and\other paxt;e -We. bel;evc
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our capacity brokering program guidelines. are: cons;stent w;th 'FERC
rules and policy. Therefore, we intend to nove rorward w;th
developing our: capacuty brokerlng programs wh;le ourvplead;ngs
before the FERC are pendlng. - . o LT

o e e e L C oy i

T : .. N . . e . L

R . Come P
V.  The Settlement & . . L "

. Rl - - - et der

oo ca e, s . : PR )

A. Description. The settlement filed in this proceccding proposes
resolution of most issues related-to: capac;ty brokerlng. “The major
elements of the settlement are as follows., L f';

WM& Tne
settlement would replace existing- servzce o
levels with firm and interxruptible services for.
intexstate and intrastate transportation. «
“Bundled” firm intrastate and interstate . .
transportation serxvice would be available to
customers (not marketers or brokers) whose.
annual demand is less than 60 million therms.
The interstate portion of the bundled service
could be brokered-to any shipper. Firm o
interstate service would be available = . v
separately and could be brokered. Firm and
interruptible intrastate service would be.
available on a tariffed basxs.

. The settlement would
replacc the core subscription service adopted-
in D.90-09~089 with unbundled gas procurement
and transportation services. -Customers who-
subscribe to bundled service would be: ellgmble
to purchase gas from the serving utility. -
Utility gas sales to noncore customers would be
from the same portfolio.as that of core S
customers. Noncore gas' procurement customers
would be requxred to make a time commitment
equal to the permod between- utzllty cost
allocation proceedxngs.

MLWLQBM Intrastate
firm service rates would ke set at the s
7default” rate, based on fully allocated.
embedded costs. Intrastate interruptible. .= .
sexvices would also be set-at the default- rate,
subject to d;scountlng- -Interstate . rates would -
be set by a bidding process (highest bids

- lo—--."
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- xeceiving capacity), .not to exceed.the FERC™. °
“as-billed cap.” e e :

AP P - . S P . PR P S

Customers. The settlement would resexve 1,200
mnecf/d for PG&E’s core customers, and those of
its wholesale buyers, allocated equally between
the two pipeline systems. For SoCalGas, it
would reserve 1397 mmef/d for core customers,
_including thosce of wholesale buyers. .

Brokering. The settlement reserves for .
capacity brokering 90 million cubic feet per
day (mmef/d) of firm capacity on-El Paso into -
PG&E‘s terrxtory and 315 mmef/d on. El Paso into
SoCalGas’ territory. The settlement also .
reserves for capacity brokering 263 mmcf/d of
SoCalGas’ firm capacity rights on
Transwestern’s pipeline. Capacity brokerzng on‘
the PGT line would not begin until . 1994 and was’
anticipated to be 90 mmecf/d. - :

3g§gms;.gg§ of Fixm xn;gxgt i ‘
400 mmcf/d ot

firm lnterstate capacity is reserved for
bundled cervice on PG&E’S system; 225 mmef/d is
resexved forx this service on ‘SoCalGas’ system.
The bundled service would combine firm
interstate transportatlon Wlth firm' 1ntrastate \
transportat;on. .

- »

ion (OEG). The !
settlement reserves 400 mmcf/d of firm capacity .
for PG&E’s electric department. This ~ . ‘
resexrvation would be allocated equally betwecn ,
the two major p;pelxne systems.- , .
ment i i visi .

The settlement would replace the existing .
system of end use priorities with one whlch

provides for curtailments according to '
contractual commitments and prices paid for
service. SoCalGas has the option to guarantee .°
£o firm customers that. they will experience no
more than one curtailment in ten years. The -
guarantec confers a ‘penalty payment from .-

- 1lle=_ . -
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SoCalGas to firm customers who are curtamled

more frequently.” _

1 ~

ant;c;pateq that cextain utll;ty costs

444444

- The. settlementﬁw”

including interstate plpellne ‘charges, wxll not'”

be recoverable from certain noncore customers.

These costs would be allocated to core and

noncore customers.

n iter :
- Brokering. PG&E and SoCalGas would offer

med;um-term and long=texrm firm transportation

service on the interstate system (defined

differently for cach company) and would

allocate the capacity by way of a b;ddlng

system during an open season.

EXisting_Gas. S

purchases gas supplles)

The settlement .
directs SoCalGas to file a report regarding
outstanding liabilities under contracts with -
PITCO and POPCO (affiliates from whom SoCalGas
It directs PG&E to

file a report regarding outstanding liabilities
to Canadian gas.producers under contract with-

PG&E’s affiliate, Alberta and SOuthern (A&S)

Ralapcing_and_standRy._soexvices..

The settlement:
would retain the balancing and standby scrvmec“”

rules adopted in D.90-=09- 089,‘as modxf;ed.

Under the texrms of the settlement, exz t;ng capac;ty xsﬂv
allocated rrom 1992 to 1995 as rollows (1n mmc:/d)

)

socalGas |
- Qore. (cold year) L1067 ..
Bundled noncore , .. 225
Wholesale’ . 330“"'
UEG _ , : .
Brokered capac;ty , 578__,

Addxtmonal capacity. may be avazlable on- a‘short-term basis’ during. . -
off-peak periods. due to reduced demand by customer.groups such as .. -
for which capacity is reserved in advance. - --

core customers,

A et

Clncl under core)’*_

N T

PG Yo .‘

1200

Lo
R AN
v

400

400
180

v b

ot e

is,
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Riscussion . - . e oemilontooon Do Dol

The settlement is a comprehensiveddooﬁﬁgﬁt*tﬂdtﬁeddresses
most of the major issues concernlng capacxty brokerlng- It is
signed by partics of wldcly varylng 1ntere ts, 1ncludzng utxlztzos,
consumers, and producers.  We applaud the: part;es“ efrorts to reach
a mutually satisfactory result. oOur pollcy is. to cont;nue to
encourage scettlements with Commission overslght.

The settlement declares that its s;gnator;es support the
document “on the premzse.mt will not be mod;f;ed ;n-the -approval
process.” Several of the settlement parties have testlfled that
the Commission should adopt the entire settlement and not select
parts of it. We therefore address early in th;s declszon whether
it is possible to adopt the settleoment. et

In its comments to the Al s proposed decxs;on, SoCalGas
urges us to adopt the settlement on the basis that it ”retlects a
true mgxxgt_pgﬂgg resolutmon of the. issues since the glve-and-take
of extensive negotlatlonS-between market segments strlkes ‘the same
delicate compromise of competlng interests as a negot;ated contract
between partics in the marketplacc. SoCalGas goes on’ torstate
that neither the ALY nor the ‘Commission. is. in a posztlon to
rsubstitute their judgement for that of the marketplace.”

SoCalGas asks us to adopt a settlement on the bas;s that
several partles with dmfrevlng lntore ts have signed it.
Forgetting for a moment that numerous parties actively opposed the
settlement, we respond that we are not in a posztlon to abandon our
statutory obligations in deference to a settlement on the baulw .
that it was negotiated like a contract. .

This Commission was created in large part to redress
market failures. Oux enabling legislation assumed: that utility - "
markets would not be competitive because utility services' are:
public necessities and theix providers have characteristics of-
natural monopoliecs. Put simply, customers and providers of
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utility services have unequal bargalnzng power in settlng prices
and service levels. . ¢ 7 LWL rw R e TR RN bov S AN I

The ”marketplace”: is not necessarily synonymous with' open’-
and unimpeded competition. Utility markets, even those with -
competitive features, may regquire some regulation. - Similarly,
negotiated settlements, even those between diverse interests, . -
require our scrutiny. A negotiated settlement is.not .comparable’ to’
a contract formed in a truly competitive market until and unless -
the settling parties have comparable bargaining power. . No party to-
this proceeding suggests that the settling parties—-primarily the
utilities and their customers—-have egual bargaining power.®
Therefore, although we encourage settlements we must exercise our -
independent judgment. . We therefore:proceed'totconsiderﬁthemterms%
of the scttlement on the basis of whether it fulfills the -
regqulatory objectives we have established. - ) ‘

In general, the settlement proposes a program which would
provide noncore customers several service options--including
brokering of interstate capacity--to improve access to firm gas.
transportation. In that way,. it moves regulation: in the:direction
we have established in earlier decisions. The settlement also -~ .~
anticipates the effects of capacity brokering and othexr industry
changes by providing for allocation of;certain costs among:various
customer groups. Certain of its provisions seek to protect core ..
customers from the effects of industry changes by reducing.core .
customer liability for firm transportation, and providing“backup«"
sexrvice for the core in periods when core demand exceeds capac:xty
reserved for the core. -~ = T - e T ame o - s

On. balance, the settlement’s provisions fail to meet:the ot
objectives we bhave set forth in previous decisions. ' First, the
settlement would not go: far enocugh in.promoting:competition. It = o
would delay capacity brokering on the: PGT:line.until 1994. . . = 7.
(discussed further in:Section XI of this-decision). :Even-after:
1994, little of PG&E‘s-capacity would be’made:available.for @ .. onun

- 14 -
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brokering, under the terms of the settlement largely because.of the ".
preferences the settlement would provide to PG&E’s electriec . - ’
department, (discussed in Section XII of this decision). In
addition, the noncore transportation services the settlement .
proposes are unlikely to. encourage many -noncore customers to.
participate in capacity.brokering«because“short-tcrm~brokering is
not offered and because bundled services -are likely to be - g
relatively attractive for all but the largest customers: (dxscusued
in Section VIII of this decisdon). .. ..o . . e

We are also concerned about rate structuring. under'the ST
terms of the settlement. The settlement proposes intrastate .
transportation rates based on the cost of service and subject to -
discounting rather than on value of service. - It thereby
establishes a rate structure under which revenue shortfalls for -~
intrastate capacity are certain te occur.. FERC rules for. - ...
interstate capacity pricing similarly assure revenue: shortfalls.
The settlement would allocate portions of these.shortfalls:to core
customers. We are not convinced that core customers should bear -
the cost of capacity brokering which prmmar;ly'benefxts noncore"
customers. : e - - SRR TR TR .
Einally;:theusettlement would:establisb=a“program;whichhhh
is inconsistent with our policy regarding. cogenerators. - Under the
terms of .the settlement, PGLE’s. electric department would:have -
preferential- access to firm transportation services and gas
supplies. The record does not support a retreat from our.. - T
longstanding policy that electric utilities should:not-be granted .
preferences which are not available to cogenerators:or-that:
cogenerator loads should be  curtailed ahead of UEG loads. .

Although the settlement is thoughtful-and-has the support: .
of a broad range of interests, we cannot adopt it as offered: to us -
in total. Rather we adopt portions of it and: reject others:.
Issues related.to capacity brokering are:complex:and their .
resolution will have a dramatic effect on-the gas:.industry.in
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california for years to come. In orxder to. assure: that the .capacity.
brokering. programs. fulfill -our regulatory.: objectives, our -decision. -
sets forth new rules for gas services based on the evidence:adduced
in the proceeding.. It also considers each major element:of the .-
settlement on its own merits: as jointly sponsorxed testimony of the
settlement signatories. S B SN S L

- vI- Reservations and Serv1ce Relmabmlxty

‘ 12:_§an_9nﬁsgm;rs —

i
N

‘In developing a‘ capacity brokering program, “the "
Commission must assure that the-utilities retaln enough capacmty'to
provide reliable service to core customers. R

The settlement proposes to reserve for PG&E 1200 mmcf/d
(which includes some capacnty for wholesale use as discussed in
Section XV) of firm interstate capacity for core customers based’
upon average year peak month’ requirements for 1995." The ‘SocalGas
reservation under the settlement for thc core is 1067" mmcf/d based"
upon cold year requirements for-1995. Both- reservations take into "
account the use of utility storage’ and ut;l;ty purchases of B
California‘'gas to meet' core necds.'”*" ' R

The settlement also propo es' ways to assure that’thée core
demand is met during periods when demand” exceeds these 7 T
reservations. First, the utilities would curtail’ lnterruptlble”J
customers. To the extent such curtailments are  inadequate;- ‘the-
settlement provides for veoluntary and anoluntary d;versmons of gas
purchased by rnoncore customers with firm service. " pad

Voluntary diversions would be negotiated with shipperg
subject to a’ cap of 150% of the- core weighted average cost of gds
(WACOG). The price for involuntarily- diverted firm’ supplles is~set’ -
at the hlgher of the cost of the customer’s alternative fuel, the” '~
customer’s actual”cost of gas, or 150% of the core WACOG. =7~ " +ww!

DRA and TURN believe these reservations-balance‘the- - ~& 7
future  benefits of retaining capacity-on the existing- depreciated™- -~
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system against the costs: of holding too much capacity. “'They ‘alse -
believe the settlement adecuately and fairly protects- thel'core "from -
service interruptions. The cost of the voluntary: andfxnvoluntary
supply diversions, according to DRA, will be more than -offset by
the lower demand charges the core would: have to pay to reserve
higher levels of capacity. S N RS R
The test;mony in thzs proccedlng suggests that excess
capacity is likely to develop on the lnterstate system in the near
future. For this reason, it makes sense to adopt a conservative
estimate for core demand and promote. the most efficient use of the
remaining capacity on the existing system.‘ The .settlement’s. . .
estimates of core demand balance. the risk of too.little capacity .
with the cost of rectaining capacity. We adopt. the proposed
reservatlons for the core of 1200 mmcf/d, for PG&E, and 1067 mmcf/d.

for SoCalGas. o e e e e

‘ .The settlement provms;ons zorﬂvoluntary and anoluntary
dlvers;ons may.be subject to abuse. For example,. 2 ut;L;tyaqqu;d““
treat its own electric department with preference. . We .adopt. the .

proposed rules with the assurance of TURN and DRA that, from the g,;,

standpoint of core customers, they are preferable to higher. core .
capacity resexvations. We will review these transactions.in
reasonableness reviews. We will also direct Commission Advisory. . .-

and Compliance Division (CACD) to monitor. complaints associated.. . ..

with the transactions.

VII.

\ Under the terms of the settlement, the amount of Lirm .
lnterstate capacity available for brokering. 1s~180 mmcf/d on PG&E'
system, allocated equally between.thejnorthernw(PG:) gystgmgynthpel,
southwestern (El Paso and Transwestern) systemg,,tyqrmSpggl¢asT,thqf
amount of firm.capacity available for brokering. is-578 mmecf/d,
allocated equally between the El Paso. and Transwestern systems.
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These amounts. are derived after. reserving- capacrty for ‘coxe
customers, customers of bundled transportatlon seerces, and
wholesale customers. A reservatzon is also made on PG&E S system
for PG&E‘’s UVEG. ‘ C e ‘,fj"""““”

Under the terms of the settlement £irm capacity would be
offered by way of an “open seas on,” dur;ng which noncore customers
would have the opportunlty to bxd for blocks of capaclty.. The
utllltles would also offer 1nterstate capac;ty on a, short-term flrm
or 1nterrupt1ble basis as, the capacxty becomes avallable, prlmarlly
during off-peak perlods. o -

. We agree that capaczty should be brokered by way of open i
seasons, that capacxty should be allocated equally on the plpellne"'
systems, and that capac;ty should be_offered on 2 short-torm £irm
or 1nterrupt1ble basis as 1t becomes.avallable.A,_m

. We are concerned however,gabout the amount of capac;ty - _
to be brokered, espec1ally on PG&E's system." WQ aro not conv;ncodl_(
that 180 mmcef/d=~less than 20% of PG&E’S noncore, capacmty--wlll go_ .
very far to promote competrt;on in gas market That amount ‘may i
dampen customer interest in brokerlng and encourage use oz bundled u
services. The reason so little capaclty is offered for brokerzng
on the PGLE system is that under the settlement nost capacrty 1sh__
resexved for other customers or seerces. We address the
approprlateness of those reservatlons below. R

An ;mportant objectlve in thls proceedlng lf to lmprove
the rellabllxty of noncore customer transportatmon servxces by
requiring the utilities to broker capac;ty whlch they do not h
require for core stomers.

As descrlbed above, the settlement would replace exlstmng
noncore. serv;ces with certa;n new servzce optzons°'

Unbundled £irm and interruptible intrastate f"“,
services offered pursuant to utility tariffs;:
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Bundled firm interstate and intrastate servigce:  Liiu o
. to_customers whose demand is less than 60 .
)mllllon therms,’ - R

Optlonal gas procurement servmce for customers T
who subscribe to the bundled transportatlon 7
- service. . e

The pbundled service lS descr;bed by the settlement
parties as a’ transltlonal ofrerlng whlch would e wzthdrawn a*
competitive markets develop. Customers who subscrlbe tovbundled A
transportation service and PGSE’S UEG department would be elmg;ble -
for utlllty procurement, termed by the settlement part;esp”core o
subscrlptlon servxce. ' Utlllty sales to noncore customer "would be
made from the same gas portfollo as that applled to core customersri‘

We are troubled by several clements of the noncore -
transportation services proposed by the settlement. y mamntaining“
the utilities’ control of the system, it appears to restrxct
competltlve actlvmty on the plpelzne syftem rather than expand it.
The package of services, especlally as 1t applles to PG&E does not
appear to promote the use of brokered capaczty. o
A. mmmum_emcs '

The settlement does not’ propose brokerlng of lntrastate
capacity: instead it retains a tar;ffed structure under whlch
end-use cus tomers, but not brokers or marketers, may purchase
service. Those end-use customers would not be able to ”trade”
priority among thems elves. They could, however, delegate authority
to marketers and brokers to purchase service for them.

PG&E supports this provmslon. PG&E states that only
end-use customcrs should purchase 1ntrastate servxce because for
intrastate serVLce, unllke 1nterstate servxce, the utzlrtles need dt
the identity of the end user to deliver gas. T R

IPAC, CPA, New Mexzco, and Altamont object to elements ofvu
the settlement which would prohlblt marketere and producers from
obtaining 1ntrastato service whlch they could resell to customers"w
or other krokers.. New MQXlCO argues that the restrlctlon,w1ll deny
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such shippers an opportunity to offex se:v:ces comparablemto those L
of the utilities. R gattariis et

Sunrise proposes that customers be permitted to.”brokexr”
their rights. on the intrastate system with each other.. A customer .
with firm sexrvice could therefore centract with .an -interruptible.. .-
customer who valued the firm service during a curtailment: period.
TURN makes a similar proposal. - . : Vit e 0 a

. As..SoCalGas and -other parties point out, allowmng
marketers to broker 1ntrastate»capacmty.couldlcomprommse;oun:
obligation to protect customers because .we-have no Jjurisdiction .
over brokers and marketers. If intrastate capacity were, to become-
scarce with the addition of new intexrstate pipelines, holders of’
intrastate capacity could command: economic rents (profits -above
those a: competitive market would permit) for use of. theix rights..
Although conceivably, a handful of shippers could control.the .- -.
intrastate system, we believe that it is possible to daesign-a.
program which would prevent such an outcome and which would permit. -

more efficient use of the intrastate system by customers..and. other-.,-

shippers. - - ‘ T N R Co i e R

We do not order brokering on the intrastate system at. ..
this time. Only end-use customers will be able to -subscribe to
intrastate delivery from the utility.  However, we will direct the- -
utilities to propose mechanisms whereby holders. of. firm--capacity. .
could sell their priority to other customers in the event of-a.-:

curtailment. Further, we will consider a more flexible way to -

allocate intrastate capacity, if and when, capacity becomes . -
constrained in the future. . . . . .- s Lo oanT

In the meantime, we bel;eve 1t approprlate-that customers. .
be permitted to delegate to non-customer shippers intrastate: . ...
transportation rights. This mechanism will provide some additional:
flexibility for customers and -other shippers.




R.88~08-018, R.90~-02=008 ALJ/KIM/teg

B. Core Subscription and Bundled ::&: -+ .o TR L TGt
Ixanspoxtation Sexvice

.Among the transportation services proposed: by 'the
settloment, the service option which bundles interstate: and:. .
intrastate transportation services ls the most controversial.: =

Proponents of the settlement believe that the bundled = .-
service would provide all but the largest customers with a “safety.
net” which would assure noncore customers have firm transportation
and the option to purchase gas from the utilities. They also
believe the bundled service will assure that holdings of firm-
interstate capacity do not become concontrated in the hands of a’
few large brokers and customers. ' L

- Canadian gas producers argue that the bundled service - - . 1
unlawfully restricts competition. APMC argues that no party during '
the course of the proceeding was able to demonstrate-that ‘marketers .
or brokers might dominate the market in the absence of a hundled -
service. . APMC suggests that the best way to preclude market
concentration is to offer short-term capacity brokering.:.  APMC also~- : .
argues that the bundled service ties interstate and intrastate: .
servicos in contravention of FERC policy. L

IPAC argues the bundled service, in combination with h .
other elements of the settlement, actually promotes - a concentrated
market for. brokered capacity because so little capacity is offered -
and the bundled utility service is so attractive. = IPAC recommends -
retaining the existing core subscription service as a ”“safety net” -
for customers who do not wish to compete for gas supplies. - :

For the several recasons stated above, we will not adopt a”
bundled transportation service. Instead, we will retain a premium
service for noncere customers who do not seek competitive .
alternatives. We beliove tho existing core subscription service . . -
offered to noncore customers fulfills this objective. ' We will not .
amend core subscription rules to add new limitations oxr conditions.
We believe such conditions are unnecessary in the context of other

- 21 =
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rules we adopt today which should‘lncrease'noncore customer access
to interstate capacity. These rules hould go further than the
terms of the settlement in prov;d;ng,opportun;t;es_rorvcustomers to
procure their own gas supplies. | ' L x

Two years after the rntroductron of capacrty broker;ng,=‘_ 
we will cons;der elrmlnatlng or further restrrctrng the _coxe |
subscription serv1ce if we find that the market would perm;t
smaller customers to compete. At the same time, we wrll consader
whether holdings of capacity are so eoncentrated that they mrght be
damaging to competition. If they are, we wrll take steps to
further 1mprove access to capacxty by,vfor example, placrng slze | :
limitations on customers who mrght qualmfy tor short-term capacxty.

In the meantime, we direct the utilities to broker one .
third of their available xnterstate capac-ty for one to two—year
periods. This provision should preclude market concentrat;on by
making capacity brokering a more attractrve optlon to small and
med;umeslzed customers. Because we reject bundled transportatlon
sexvice, buyers of interstate ervrcee may purcha ¢ any type of |
intrastate service.

~ Finally, the 1n;t1al reservatlon of rnterstate capaclty .

for core subscrxptlon service shall not be 1ncreased rn subsequent rm
years unless the utilities can show that both exlstlng brokered
lnterstate capacity cannot be sold at the as-brlled rate, and demand,i
for core subscrlptlon has 1ncreased. Such a showrng may be B
submitted in an advice letter or applmcatron. SDG&E may proposc a
level of core subscription service for its noncore customers in
recognition that it does not hold frrm rlghts on ,the lnterstate '
system. Such a proposal should be- made in, the ;mplementatron phase
of these hearings. ' P T

- 22 =
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Is a bundled service neceded as . . . . o
a “backstop” serv;ce tor small

fugtomexs?

As we stated in R.90-02-008 and in companlon dec;smons,”‘;
we believe a utlllty supply serv;co ehould be avaalablc for ‘noncore
customers who do not seek competltlve opt;ons. However, we
continue to belleve that the utllltles should not partxczpate 1n |
natural gas ‘procurement markets wh;ch are oompotltlve or :‘l

potent;ally oompetltlve.

Wwe agree with the settlement proponents that small .

ustomers requlre a hlghly rel;able, premlum servmce. Smaller "f“‘”

customers may not be able to compete with marketers, brokers,,and d
large customers for capac;ty and reasonably prlced gas suppl;es. |
Moreover, the admlnxstratlvo costs a soc;ated thh procurlng gas _
and capacxty may be prohlbltlve for’ some customers dur;ng the eariy )
stages of a capacity brokerlng program.d'“ X

The rcoord, howcver, docv not provide justlflcatlon for ‘,
the 60 mllllon therm cut-off for bundled serv;ce.' Although CIG andl
others argue that the bundled service is required for small S
customers who do not seck competltzve optmons, the 60 mllllon tnorm i
cut=-off would permit all but elght PG&E customer and ten SoCalGas
customers to take advantage of the servmce. The partmes prov;ded _
no evidence as to why customers w;th demand as hzgh as 60 mmlllon_'
therms should be considered ”small” customers or why 18 of the 'd ‘
state’s 1argest custonmers should not be offered the most rellable '”_
noncore service. The out-off is arbmtrary and unduly o
dlscrlmlnatory.

What are the possable effects
" of bundled service on-competition
Ap_gas markets? T

The proposed bundled service does not merely provide a
safety net for customers who do not seek competitive alternatives
to utility secxvice. The proposed bundled service is one of a set
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of service.options offered by the utilities to most noncore:
customers, and is certain to undermine competition. .l .
Under the terms of the settlement, smallerfcustomers do

not have very attractive alternatives to bundled service. As APMC
and Altamont suggest, the settlement provisions discourage small

R TP R A

and medium=-sized customers from signing up for firm:interstate .

service by failing to provide an option for short-term firm

capacity offerings. Because short-temrm service is not offered," the'

settlement may actually promote concentration of firm: capacity -

holdings by a few large shippers, contrary to the stated: intent of

the settlement parties. | o T A

The bundled service also provzdes its: subscrmbers with an’
option for purchasing gas from the utilities, an option'which is " =

not available to subscribers of other services-under the terms of -
the settlement. This option might not in itself be anti- '
competitive. It is, however, likely to. encourage subscription to
PG&E‘’s bundled service in combination with- the settlement’s '

restrictions on noncore customers’.access. to Canadian. supplies.:. .= .

_Because brokering is not.offered on the  intrastate

systenm, intrastate services are not.offered to shippers whoiare not
utility customers. This provision, especially as it applies to the .

bundled service, puts the utilities at.a distinct advantage over
other gas suppliers who would be unable-to provide services:
comparable to those offered by the utilities.  The-settlement .
parties explain that this requirement-is necessary in order.to
prevent market concentration by non-customers.  As discussed:. -
previously, unless some limits are.placed on how: marketers obtain
use of the system, those groups-may‘ccmmand’ékce&éiﬁe“ﬁiofits for
capacity through the prxces they charge for gas supplzes del;vered
at the California border.:

On the matter of market concentration, some protectzons
may be required to assure that 'a handful of unregulated ‘marketers

do not: control the pipeline system. "We-are not ‘convinced, howcver,““

- 24 -,
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that the bundled service envisioned by the settlement lshrequired o
to accomplish that objectives : - ST SR T

‘Are the proposed reservations R

The reservations for the bundled service are not -
consistent with our policy objectives. DRA, CIG, and PG&E argue
that the 400 mmcf/d of capacity rescrved on PGLE’s system for
bundled service is justified on the basis that core ‘subscription -
(called core election until August 1, 1991) on PG&E‘s system has
been high historically. Settlement signatories support the
resexvation on SoCalGas’ system on the basis that 225 mmcf/d is the ~
total demand for all of SoCalGas”’ industrial and commercial
customers. PG&E’s core subscription, however, has been high'
because PG&E has monopolized access to gas supplies in Canada,
making its procurement service highly attractive. The settlement -
retains this set of conditions by restricting access to PCYT, by
reserving 400 mmef/d of firm capacity for PGLE’s UEG, and by
permitting the UEG to take core subscription service for 'all of its
demand. If these barriers to competition on PG&E”s system' arce
removed, core subscrzpt;on will not’ be such an’ attractlve °erv1ce h
option. S o AT ' * ‘
Moreover, it is not our intent to encourage all'
industrial and. commercial customers to take-bundled service. We =
would prefer a program which encourages customers to-participate in -
competitive markets and which provides an- alternatmve service for
those who do not seek competitive options. S

Is the bundled service proposed. -

by the settlement consistent .
3 . - - 9 .

Tnder the terms of the settlement, the.only way a -
customer may obtain short-term access to firm interstate service on
SoCalGas' systen is to~purchase firm intrastate service by
subscr;bxng to a bundled product. This. tyzng ‘arrangement. vxolates
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the spirit if not the letter of-FERC: policy: prohibiting- bundled
intrastate and interstate capacity. Iniprohibiting bundling; the
FERC has emphasized its concern that bundling may be improperly ' '
used to collect rates which cxceed the “as-billed” cap. -However,
the FERC appears concerned with' bundlzng moxre generally-,'It has
clearly stated that ”A firm shlpper or ass;gner may - not condltlon a
capacity assignment upon the bundling with any other. ervmccs.”
(EL_Paso Natural Gas Go., 54 FERC, T 61,318 at 61,993 (1991).)

For the several reasons stated above, .we wzll not adopt a
bundled transportatxon service. Instoad, we wxll rctamn a. core.
subscription service for noncore customers who do not seek
competitive alternmatives. . . . .. o e can
C. Intrastate Sexvices to I A

Sustomers of Now Ripelines

The settlement. proposes that . issues relat;ng to
intorconnection with and cost allocation for new pipeline
facilities be deferred to other proceedlngs._ Part;es to. th;s
proceeding who may provide service.over new plpellnes object to the
settlement because‘mt”ralls to addxcss,hqw new. pipeline. facilities
will interconhect‘with_existing pipelines. Kern River and Altamont - .
argue that the inability of marketers and. brokers to purchase
intrastate services would make it impossible for shippers . on new. .
interstate pipelines to compete on an equal, footing with holdexrs of
existing capacity. The result, according to Kern R;ver and ..
Altamont, would be to diminish the value of new capacxty to . o
1nd1vzdual customers and to.all ratepayers who would bcneflt from
the increased competition the pipelines are desigmed to provide.
They argﬁé'that the utilities should be required to interconnect ... ..
customers of new pipelines. Altamon;qrecommendsthqt,Ma:¢;hé very
least,.shipﬁefs must bevgplg to bid competitively for .intrastate. .
capacity.,,” e . e - S

Customers of new pzpel;nes should not be msolated from e
the 1ntrastate system and the utll;tles should not be perm&tted to
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restrict access-over the intrastate system to- affect the value of

new interstate-pipelines relative to. the -existing system: We.have ~-

stated that: . ‘ St

”....f as we euspect brokerxng alene proves to--

be insufficient to facilitate the intrastate
transportation of ‘gas-delivered’ to California

by new interstate pipelines, we would expect . - -
the LDCs to construct sufficient intrastate ]
capacity to match the 1nterstate expans;ons.” o
(D.90~02-016 at p. 94.) -+ . I

Today we adopt a policy whereby the California utllltles

are required to interconnect with new pipeline facilities. -

Allocation of associated costs is properly the subject of’ other"'
proceedings and will be considered in the context of polzcxes we
have already established. i .

‘... n..»'.f-,‘;
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Under current rules, customers with hlghly rellable -
levels of service are curtailed according to end-use przcrxtles
which we have set in past proceed;ngs.' End-use prlo*;t;es have

been set according to such crlterza a¢ a customer’* ab;lzty to o

switch fuels.
- The settlement eesentlally ‘eliminates the’ exlstzng
end-use priority system. It provides instead that lnterruptlble

customers would be curtailed according to level of payment. ‘Those o

cuatomers payzng the same rates would be curtaxled ”pro rata,” that

o LT

percentage. -

to purchase gas supplies- from holders of “interstate rlghts. Those

purchases miy be either voluntary or ‘involuntary.' 'If' involuntary '~

-27 - - -
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The ‘settlement axga prQVideS'that firm“cepaCify;’cnce“"'””"
assigned, cannot be recalled under any ¢ircumstances during the =
term of the assignment. Instead, the utilities would be required =~
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diversions are necessary, they would be imposed on a preé rata, &
rotating-block, basis: (The appropriateness of voluntary-‘and = -G~7
involuntary diversions has already been discussed in~Section VI). -2¢
CSC and CCC object to.the elimination ‘of the end=-use . ="
priority designations to:the extent cogenerators might be-curtailed
ahead of UEGs. DGS objects.to elimination of thevend-use priority
system on.the basis that state facilities are likely to .provide: .=
more important benefits than:those of other customers. . DGSTalse . .7
believes the curtailment provisions of the settlement servermainly:~
to benefit large UEG customers:at the expense of other customers. =%
DRA and Edison. argue that the change in-eurtailment = . .o
policy, whereby cogenerators would: no:longer have .priority ahead of:
UEGs, is-justified on the .basis of air quality benezzts which would
occur with more reliable -service to UEGs. R L P
.“We agree with the-parties that the end-use distinctions
within the. nonceore class should be.eliminated except-as indicated -
below. The . current systenm was.created to protect certain customers:
during a period when demand for.capacity exceeded its availability.
Certification of several new intexrstate pipeline projects may" o -
result in excess capacity. The elimination of the end-use priority-
system will also assure more efficient .use of capacity. It is
therefore appropriate that noncore.customers receive.service
according “to their level of payment.  More specifically, SR
curtailments would be undertaken according to-the percentage of .~.:.
default rate paid by the customer. as.a:way to recognize that" -
different customers impose different costs-on the system.-: Where ~. .
customers pay. equal. amounts, .curtailment:should be . pro rata. . ..o =
- We make. one exception to:-this change. . In.eliminating.the::
end-use priority system, the. settlement would also .eliminate the .z
provision adopted in D.90-09-089 whereby UEG volumes. are always' =
curtailed ahead-of ¢ogenerator volumes where the UEG and the
cogenerator pay the.same-rate for those volumes. : D.90=09=089 - = ' 'x
adopted this rule in recognition that cogenerators are . to-be:
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granted.the “highest possible” priority.for gas service-under. . :
Public Utilities Code Section 454.7:and consistent.with:Commission:~
policy. The record does not support a:finding-toichange this-
policy and we will therefore retain-it. . . U Lo w0
. ‘We note that air quality regulations may place:similar or.:
equal constraints on the use of non-gas-fuels by UEGs and: *
cogenerators. We therefore decline to-establish a system:which
grants preference to UEGs on-the basis' that UEGs face air:quality:. :
constraints. - Moreover, a cogenerator’s.production:is:likely to be -
more environmentally sound than that of:a UEG’s gas-fired generator:
because cogenerators generate electricity:as-part of .an integrated
production process. The'appropriate'forumwforwevaluatingﬁrelative:ﬁ
environmental benefits of resource alternatives is the Biennial .
Resource Plan Update Proceeding (X.89~07-004). . ST
- .We will not, as DGS proposes,: grant special preferences

to state facilities. The record does not-demonstrate-that.they -
provide greater benefits to. the public. than other. facilities such..
as private hospitals, . federal and: local governnent facilities, or- .
day c¢are centers. O P S S RS DT SRR
B. SoQalGas’ Sexvice Intexxuption Credit . oo oo L0 s

Under the terms of the settlement, SoCalGas agrees -to . .u.
provide a “service interruption credit” payment, at shareholders’” . .
expense, to any firm customer who:suffers more than one intrastate-
curtailment in-any ten-year period. -SoCalGas proposes to withdraw:.:
this warranty if. it seeks, but does not receive, Commission -
authority to build additional .capacity. The purpose-of the . .~ = .u
mechanism is o assure customers that:_firm intrastate-service:is:a
highly -reliable sexrvice. ' Edison.states it needs:such:a guarantee
because of air quality regulations under which it must.operate.. -No--
party opposes the credit. = . - L Tnle o Tl erano ol

We have.no objection: in . principle to.the credit proposed -
by SoCalGas since it is borme by shareholders.uMWe.doaobJectqtouthew
credit’s terms. - R AR A S R B P KOS PP b B T SR Ao T
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We' observe that the assurance. of SeCalGas’sharecholders :
appears elusive in that SoCalGas may withdraw lts.orterﬂatoanyutlmeuu
#if the CPUC refuses to authorize the construction and appropriate -°
cost recovery of facilities needed' to maintain firm: noncore
transmission service.” Normally,. such a:refusal by the Commission~ .z
would follow an assessment, for example, that: such facilities would: .
not ke needed or should not be paid for. by certain classes:of -
ratepayers. Therefore, although SoCalGas may offer the credit, we
expressly disapprove the practice of conditioning an-offer. of: -
service upon our subsequent. regulatory action. For this reason, ..
SoCalGas may offer the service interruption credit without the
condition relating to Commission approvals. In that-case;,: it may
apply to withdraw the credit:if its facilities become. constrained.
Otherwise, it should not offer the credit. T L R T

We also note that TURN points. out that the purpose of: the-
Service Interruption Credit is to assure that Southern.California. -
VEGs do not have. to invest in costly alternative fuel facilities. -
That purpose, according to TURN, would:be-frustrated. if UEGs. must.
always be curtailed ahead of cogenerators. We believe, however,
that the utilities may fulfill our directive regarding curtailments
of UEGs and cogenerators if they curtail all UEGs once during the
ten~year period before curtailing any: cogenerator. .Once the UEGs
have been curtailed one time within. the:l0=-year period, furthex: _
curtailments must be according.to the percentage of default rate. - -
Of course, if the gas utility were to withdraw its.offer of.a- . - ..
Service Interruption Credit, the ten-year curtailment-period-would-. -
be suspended and priorities would be applied:during.each . - ~
curtailment. If the credit program were to be.suspended, the
ten-year period would begin anew with the program’s reinstatement.. .
In the absence of a service interruption credit, a cogenerator will
ke given priority over a UEG during each curtailment:period if the
cogenerator. pays the same or a higher percentage of the default - ',

et
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rate than the UEG. As so modified, SoCalGas may offer the.Service

Interruption: Credit. PR DVE A RS PR

. . : BT T el eveves
- . . - ."l . N ! - ‘N . 4 I : A *

The settlement provides that: the utilities will: rotate ~ ..

that it must rotate curtailments in order to meet:its guarantee
that it will curtail firm customers only once in. ten years..

.. "SoCalGas does not provide. any.information about how it .:
will formulate the order in which customers would be:curtailed and .-
states it might negotiate with large customers in orxder to-avoid - . -
curtailing many small customers. = - s S e

© Rotating curtailments of firm customers may promote more -
efficient use of the pipeline system. 'However, we®are:concerned .. .
that such rotations might leave the door. open for.discriminatory - =
treatment of customers. We direct the utilities to present a
detailed description of how they will develop c¢ustomer lists and
how the lists will be used. Tariffs should also specify how:
customers would be curtailed under the rotating:block scheme. & ..

X. Access to anggj an_Gas. ﬂ!ﬂgl 2-"§§

The issue of access to Canadian supplies over:the PET - -
pipeline is among the most controversial in this proceeding.: We
reviewed this matter in considering new procurement rules in ' . .. -
R.90=-02=008. In D.90-09-089. we approved certain provisions. of a‘ .
settlement which permit PG&E’s noncore customers to arrange for
purchases of Canadian gas supplies. from A&S producers:and to: . .
receive firm. service for this gas over. the PGT and PGSE lines.. . The
settlement provided that the arrangement would be' in.effect until- .
1994. | R A

On Maxrch 4, 1991 DRA filed a petition to:modify = oo
D.90-09=-089, seeking open access over PGT as soon-as capacity: " . - o
brokering programs are in place. DRA’s petition alleges that no
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legal: barriers exist to:opening access of the  PGY line té moncore
custoners and that the arrangement referenced: in D.90=09-089 .
contravenes Commission and FERC polxcles to promote competlt;on in
gas markets. . - : L . T L
APMC, CPA, the Canadian Producer Group (CPG), and PGSE
responded to DRA‘s . petition. PGLE opposes the petition on’ the
grounds that A&S needs until 1994 to restructure its contracts with -
Canadian supplies in the context of the new regulatory cnvironment..
PG&E also claims that regulations which damage’ A&S’ contractual
obligations to Canadian producers. potentially infringe upon:PG&E’s
property rights. CPA and CPG believe that grantlng DRA‘s potltlon
would violate the PGT/A&S contract.: . : S :
DRA’s petition to modify misconstrues our priox decision’
and we dismiss it as moot. -Any fair reading of our: decision will

reveal that we did not embrace 1994 as a date certain.. To the.w ~. . .

contrary, we used that proceeding to adopt transitory procurement
rules pending the implementation of capacity brokering. o :
The recoxd in this proceeding provides substantial

evidence regarding the complex web under which gas supplies:are
purchased and transported from Canada.: We consider the‘issue of
open access over PGT from the standpoxnt of whcthcr legal or other
barriers would preclude such access.

‘ Does PG&E have contractual

obligations which preclude
open_access over PEX>

' We' first consider whethex PG&E has contractual.
obligations  which preclude open access.over PCT. . ... L .
PGT owns: the pipeline which moves gas  from Canada .to-
PG&E’s ‘service territory. PGT is an affiliate of PG&E and:is.:
subject to FERC jurisdiction. . Currently, PG&E. purchases .Canadian
gas from PGT under.a ”firm sales service” agreement.. The sales.

agreement provides that PGT will purchase:Canadian gas:for.PG&E-and- ..

transport it to California. Pursuant to a recent FERC decision, .
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PG4E has no minimum take commitment or minimum bill commitment to . .
PGT under the terms of the sales agreement (Ragifig - Gag i - wmroum
Transnission Co., 50 FERC 9 61,067 (1990)). - PG&E. hasﬂno“obligationmv
under FERC-approved tariffs to purchase gas or transportatlon G
services from PGT. I DU T : : RN

PGT purchases its gas: from.another PC&E affiliate, A&S;
under contract. The contract imposes’ a.SO%Jtake-or-pay‘obllgatlonf
on PGT, an obligation which requires the use of about -half.of:. . . .=
the capacity of the PGY pipeline. A&S purchases gas from a -
consortium of Canadian gas suppliers. The contracts between A&S .
and its Canadian suppliers are confidential and were not: introduced:
as part of the record in this proceedinga~’A&S“iswnotﬁregulated by
either the FERC or the Commission. Do IR NG

The record in this proceeding demonstrates that A&S: has
contractual obligations to Canadian producers and that PGT has |
contractual obligations to A&S. The record provides no. evidence . -
that PG&E has legal obligations to purchase gas from any Canadian
producer or A&S. PG&E therefore has failed to prove the.existence
or terms of contractual obligations which preclude access over PGT.. -

Do FERC rules or orders of other
governmental agencies preclude
open_access over PGTY .

We next consider whether FERC. rules orrordets Of..other
governmental agencies preclude open access over PGT. S hﬁé

PGT is an open access pxpelxnc pur Suant to FERC
decisions. PG&E currently purchases gas. from PGCT. undexr FERC-
approved tariffs. PG&E may, however, convert. its associated firm .
sales rights to firm transportation rights pursuant .to:FERC rules
(18 CFR, Section 284.10). In order for PG4E.to broker capacity, .
PGT must have a brokering certificate from the FERC. Given-the"
FERC’s commitment to open access. and competition, we:are convinced .-
any brokering certificate to PGT would not. lim;b access totonlymA&S$u

e e e e -

praducers. oo . . . . v S R A N
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CPA points out .that the service agreement between :PG&E
and PGT . cannot be¢:.changed by Commission action pursuant Lo a7 i
recent FERC decision (Racific Gas Transmission Co., 5% FERC ...
€ 61,362, 62,175, (1990)). We do not intend to attempt to:
supersede the FERC’s jurisdiction in this matter. . However, we
have authority to require PG&E to broker capacity to the extent . its -
program does not conflict with FERC rules. In addition, under FERC:
rules, PG&E may convert certain of its rights at:-any time.:: o

Canadian producers (represented . by IPAC, APMC; CPG, and
CPA) argue that other governmental authority stands inithe way .of - .~
open access on the PGT line. They point to orders.of the Canadian
National Energy Board (NEB) which grants export licenses to A&S.
While these orders find that exports or Canadian gas under the ALS
contracts are reasonable, they do not demonstrate that other
arrangements with thlrd-party sh;ppers would be unacceptable. To
the contrary, the testlmony of CPA'f own w;tnc suggeats that most
gas exported from Canada, Wlth NEB’s- approval ‘moves. under
agreements which do not mirror the A&S contracts.

Docs the Access Agreement Provent
the Commission from Requirxing .

EZQEQK!.DH over PGT ijgx EQ 199472 L

As we have noted, Canadlan gas producers argue that
capacity brokering over the PGT line may not now bhe. ;mplcmentcd
given the terms of an “Access Agreement” formed- anong numerous
lnterest who are also parties . to thxsrproceedlng. The Access .
Agrecmcnt provzdes that 250 mmcf/d of capac;ty w;li bc made N
available to noncore customere as bundled transportatmon serv;ccs.ﬁ,
Gas transported under the terms of the agreement must be purchased
from A&S producers unt;l August 1, 1994. o .

It is true that D.90=-09- 089 makes rerercncc to the Accc
Agreement, a document submitted to the Commission only days before
our decision. Given the belated hour, the agreement was not

received into evidence, was not embraced by non-signatories, and

YT Ny
Seag Tl
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was not tested in the hearing process.  Notwithstanding, iwe are
confronted with the contention that -our reference.constrains, 'if

not dictates, our decision—in this proceeding.: In rejecting this: ::

contention we do not rest upon the procedural defects in the-
submission of the Agreement. To do so, while justified, would

obscure the fundamental fact that we. did not adept it. Rather, our.
order embraced interim rules of an explicitly transitory mature - .

pending the establishment of capacity brokering..-:- . .0 ..
Our language in-that decision cannot be reconciled with

the current view that the interim provisions. would:remain in-place ..
after a capacity brokering program was implemented.. ‘We .declared=z- "

© [w)e cannot ant;c;pate by: the record in this-
procceding how the settlement’s provisions =
would dovetail with final brokering rules or
the effects the new service levels may have on .
capacity brokering programs. Moreover, the ,
rellability of ‘firm” sorvice adopted today is
unclear because noncore customers must rely on
the utilities’ ‘best efforts’ to purchase
identified gas supplies. ' A FERC-approved
¢capacity broker;ng program will operate better~-
to promote competition, and ‘assuxc noncore.
customers get the reliability they pay for.

The new transportation services will be interim
pending final resolution of capacity brokering; .
however, we encourage partics to proposc ways
to integrate the interim rules with a permanent
capacity brokering program. : B

Any doubt concerning the interim nature of rules labeled ”znterlm” '
could not have survived the rechearing sought by Indicated ' S

Producers. That request was premised upon the contention that ‘eur
rule excluded them from any dlrect partzc;patlon unless they were“”

end-users in California. In res ponse we justlfled the exclu ion“on
grounds that the rules were only 1nter1m in nature. S

AE e R .
VIO D e D

1 D.90-09-089, at 45-46 (emphasis added).
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(w]e expect that once capacity brokering eno T
programs are approved, they will. superscde,,;‘ . -
these transportation rules, which are,
therefore, interim. in:nature. These:xrules: .
merely represcnt a transitional phase from the
prior system, when LDCs procured gas for
certain noncore customers, to a time when.
noncore Cystomers must procure their own gas,
supplies.

These decisions clearly anticipate .that capacity
brokering would supersede the settlement in D.90-09-089 and the
Access Agreement. The message was. clear ‘that all producers and
marketers would have an opportun;ty to. part;c;pate ln capacxty
brokerlng programs of the Caleornla LDCs.. There 1s ne;thcr A
logical nox a moral reason to allow all domestic producers and ‘
marketers to part;czpate in these capaczty broker;ng programs on
El Paso and Transwestern whlle llmltmng access .on. PGT to only A&S .
producers., Such a step would fa;l to xmplement a. true .open access,. . .
nond;scrlmlnatory capacity broker;ng program as well as R
dlscrlmanate agamnst those Canadian producers and marketers who are.
not A&S suppllers. TP

- There remains a procedural point. APMC contends, that we. .
may not lawfully change the terms of our decis 1on 1n D. 90-09-089 _
absent compllance with Public Utll;t;es Code § 1708.J we have two

reactaons. First, we are not changlng D. 90-09 089 but 1nstead take,n

the step wh;ch it clearly antlcxpatcd. .Second, we nave been o
scrupulous in accord;ng all lnterested parties an opportunlty to be“‘
neard in this proceeding on all subjects relatlng to PGT .
transportatlon. ,
Should 'PGT costs' be examaned -
An_a_later phase of this prxoceeding?
The settlement also proposes that PC&E file, by
December 31, 1991, a report ”regarding its efforts to minimi;e~any

2 D.91-02-022 at 7 (emphasis added).

- 36 -
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costs that may be associated with the reductaon ot ltu gas
procurement functlon...”f The settlement ant:.c;.patco a second phase
of this proceedlng to review thxs report. We see no henefit to a
review of matters relat;ng to PGT‘costs ln thls pxoceedlng. A
report such as that envisioned by. the scttlement i€ more:
appropriately considered in PG&E’S next reasonableness’ review.

: . " . . N P - . . o

. . > > ' » HE
XX. Xhe Time for Capacity Brokering

. . P e et LN

The settlement provmdes that if the FERC zssuef brokerlng
certlrlcates, the California LDCs w1ll assmgn thelr excess’ capaczty f
on El Paso and Transwestern by August 1, 1992 or' such’ other date as '
may be found approprlate by the Commission. The settlement alse
provxdes that noncore customers may purchase Canadian gas upplles‘
over the existing PGT line provxded that they purcha ¢ gas “from
producers under contract with A&S untll August 1, 1994 but subject'
to the Commission’s resolution of DRA’S petztlon to modlfy :
D.90-09-089, discussed above. Under the settlement, only customers "
who purchase bundled transportation service from PGSE may purchase ’
Canadian gas because the settlement does not prov;de for capaclty
brokering over PGT until August 1, 1994. ' ' o

- PG&E and CIG argue that the Access Agreement provzdes a
reasonable transition to full capacxty brokerlng over PGT. ‘For the"
reasons which we have detailed, we have concluded that capaclty ’
brokering on PGT should not be delayed untll 1994. Ins tead the
program should be implemented as soon as the FERC takes the’
necessary steps to certificate the interstate pape;mnes.3 “There‘"

W e T
wad (AR

- "

3 With respect to the El Paso and Transwcstern plpelxnes éuéh"”
FERC action will be in the context of rehearing on orders which
vacated the previously granted certificates. If the FERC

(Footnote continues on next page) _ | e e e

T Y e
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is a-step which we can take today. : We' order PG&E to'convert its
firm sales right to firm transportation rights over PGCT as soon as
possible, but in no event later than October 1, 1992.4
Based upon the above- discussion, we order PG&E to

implement 2 nondiscriminatory capacity brokering scheme on the PGT
system by October 1, 1992 or ‘within ‘60 days of a FERC rehearing-’
order authorizing capacity brokering on the PGT system, wh&chever
is later. It is our intent to have PG&E lmplement capacmty
brokering on PGT by October 1, 1992. - Do

© . wWith this deadline for implementation of capacity
brokering, we are not requiring PG&E to resolve by a certain date
any litigation against it or its affiliates brought by Canadian:
producers. ~ However, we will not allow. obstacles within oux:.control -
to complete competition and open access between Canada' and: northern:
California to persist. Therefore, regardless of the status of any
settlements or litigation in Canada, oux: decision ‘today puts PG&E "o
on notice that as of October 1, 1992, or within 60 days of the FERC -

oxder on rehearing authorizing capacity brokering on ‘PGY, whichever:

) ”" "

(Footnote continued from prev;ous.page)

re-authorizes capacity brokermng for El Paso “and Transwestern, we
do not anticipate any barriers to the California  LDCs implementing
capacity brokering on those pipelines by our taxget date of
October 1, 1992. »
In contrast to El Paso and Transwestern, PGT has never been
issued a capacity brokering certificate by the FERC. We cannot

determine at this time how soon a FERC order may be finalized: -
certificating capacity brokering on the PGT system. ..

4 Today we also issue Reseolution 6-2967 requiring PG&E to-
provide core aggregators with access to. Canadian uppl;es,,,
including supplies outside of the A&S pool. Resolution G-2967
mandates that PG&E immediately convert some of its firm sales
rights to firm transportatlon rights and purchase the core
aggregators’ identificd gas
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is later, PG&E -can no longer restrict access to California. on: the
PGT line.

oo . R [ A [ Y P

3 S ___;m_m,_‘tuh

The settlement proposes to reserve in. advance: 400 mmcf/d -

of firm interstate capacity for PG&E‘’s UEG..  That capacity

reservation is about 80% of PG&E’s electric load during an average : .

year. PG&E and TURN defend this reservation on the basis.that

PG&E’s UEG is a component rather than a customer of PG&E. As: part -

of PG&E, the UEG retains property rights-over the capacity: it holds

on the pipeline system. TURN adds that the provmsxon protects. .. o -

PG&E’Ss electric customers. . .~ . ST e
DRA believes. the reservatlon~zs reasonable~;n‘,
consideration of PGLE’s UEG baseload requirements.. - DRA‘suggests

that other shippers should get. a “first shot” at brokered .capacity -
in consideration of this reservation for PG&E’s UEG and -in-order to

prevent PG&E’s UEG from monopolizing firm capacity.
Cogencrators and interstate pipeline companies object to
the reservation as contrary to Commission policy and law.

Should PG&E be permitted to
xresexve capacity for its UEG..
on the basis that the capaclty

belongs to PGEE2>

The settlement proposes to reserve 400 mmcf/d for PG&E’s;ff

UEG because the capacxty, according to PG&E, belcngs to it. This

explanation begs the question. The gas utllltzes dnd not apply to i

the Commission for approval. of capaczty'brokerxng programs. “The- .

Commission directed them to submit proposals. If we: acceept PG&E'E‘"

arguments about its property rights. on the interstate systenm, we
would s;multaneou ly concede that we have no 1ega1 author;ty-to-

require broker;ng of gnx ot PG&E's capacxty.
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‘The FERC has recognized that 'state regulatory-agencies
have jurisdiction to determine how capacity held by“the utilities '
is allocated, to. customere*andwother'shippere”w‘(ngg;gﬁgg;g;m“"
corporation, Docket :No. CP88~136=014"et al, 48" FERC ﬂ 61 378
(1989)). : R S e B R T e T

. Undex California~law;"PG&E‘h&Sfan'obligationﬁtbﬁserve”it§“
customers and the Commission has an obligation to assure that:
utility services are reasonable. . PU cOde § T6L: prov;destthat:

“Whenever the <.':omrms:a.1.on,~ after a hearzng, f;nds
that the rules, practices, cqulpmcnt, '
appliances, facilities, or service of any
public utility, or the methods of manutacture,
distribution, transmission, 'storage, oxrsupply”
employed by it, are unjust, unreasonable,
unsafe, improper, inadequate, or insufficient,’

. the commission shall determine and, by .order or-
rule, £ix the rules, practlces, equxpment,
appliances, facilities, service, or methods to
be observed, furnzghed conftructed enforced,
or employed._ The commission shall prescrzbe .
rules for the performance of any service or the
furnishing of -any commodity of the character -
furnis shed or supplied by any public utility...” .

- Transportation of natural gas is a service and a method =
of transmission under Scection 76l. The Commission has. found -that a
vertically integrated industry, whereby a utility purchas B
transports and distributes all ‘gas used in ztswservmcexterrxto:yw
does not- serve the best interests of California customers> under "~
existing circumstances. The. Commission has also found that ‘certain =
classes of customers should have an opportunity to purchase: theix: .,
own -supplies..~ We have. also:stated that the utilities’: exclusive .. =
access. to firm intexrstate pipeline: capacity does:not serve:the best -
interests of customers. . Therefore, pursuant to Section 761; the o~
Commission has the authority to require PG&E to ¢hange the way it -
offers transportation service and. to:require PGC&E:torassign firm
capac;ty'rxghts £to- noncore. customers. S L I LI

Ty s
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PG&E’s rights over the interstate pipelines are rights
associated with PG&E’s status: as 2a.customer of the interstate:r v
pipeline-companies. Associated rates .for transportation-services -

are tariffed.. PG&E receives service on-behalf of its customers who'

pay the full tariffed costs of the service. We find meritless’
PG&E’s assertion that such: plpellne‘transportatlon Service is a
property right. . SR e R I
. Should PG&E‘s UEG be granted
prgference ovcr_cogenerator§ KT
We have consistently stated our pblicy'offprdéiding a
regulatoxy environment that will allow cogenerators an opportunmty
to compete on an equal rootlng w;th UEGs. Nothmng ln the record of
this proceed;ng convinces us that we .should change this pollcy or
that PGLE’s UEG provides more ;mportant publlc beneflts than
cogenerators. L BT NI
We rejcct the ettlement’s preference for PG&E’s VEG over
cogenerators as supportcd by the record- ‘Public: Ut;lltxes Code
Section 454.7 requires that the Commission shall provide -
cogenerators with the “highest possible. priority fox - the purchase
of natural gas,” consistent ‘with Public Utilities Code Section -
2771. Section 2771 provides that customers providing the most

important public benefits shall receive highest priority.. We have::
found that cogenerators provide the state with .an efficient: source -

of energy and that cogenerators should, accordingly, receive '

priority equal to or ahead of UEG customers.': D.90-09-089: provided -~
that cogenerators would have priority over UEGs where:' cogenerators’: .

rates: are- higher than or equal to UEGs, and that“cogéneratOrsAwouId:
have the same opportunxtmes -as. UEGs- to" bid: for- var;ous.leVelsfor
service. ‘ - e e

By. settlng aside 400 mmcf/d of- capaclty fLox PG&E’s. UEG;,
the settlement would deny cogeneratorswan'equal‘opportunlty:to-.r-m~w
compete for firm transportation service. This provision is not
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justified by its proponents .on the basis of :policy.or -law..
Protecting PG&E’s electric customers .does-not require that PG&E’s': -
UEG receive a service option that is-not-available to cogenerators.. :

Should PG&E‘’s UEG be-granted - . -
preference over all noncore
customers in the reserxvation

of capacity?

'Several parties, including the State of New Mexico (New
Mexico), Altamont Gas Transmission ‘Company (Altament), 'Kern River
Gas Transmission Company (Xern River), CCC, Sunrmge,‘and<Coci argue
that the reservation for PGLE’S UEG unfairly denies transportation
access to noncore customers. They argue that if PG&E brokers: -
interstate capacity, it must do so on a nondiscrimih&tbf?’bhsis“”"“
pursuant to FERC rules and that the reservatlon for PG&E’s UEG is
unduly discriminatory. ST e ST L e e

" Reserving capacity for PG&E's'UEG”in'adVance“bfﬁdfferihg““
it to others who must compete is contrary to odr”statéd'pdiicy
objectives of protecting core ratepayers and: promotzng competxtzve a3
gas markets. We stated in R.90-02-008 that: :+ =~ = B SR

7 (A)n industry structure that treats UEGS solely B
as noncore customers will most effectively L
achieve (Commission) goals... Equal treatmentA
would also mean that UEGs could not have =
superior access to capacity under our final
capacity brokering system. Electric
departments of combined utilities holding
rights to interstate capacity could not be
assigned those rights except through the
workings of an open capacity brokering
mechanism. If we fail to ensure that all
noncore market part1c1pants have equal access
to capac;ty, we suspect that many of the :
benefits of open access transportation, and the
generally more open and flexible industry
structure, will flow into the hands of the few
UEGs, rather than the many noncore customers.
Some beneflts, Ssuch as greater price
competition within- individual preducing
regions, might not materialize at all.”
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Recognizing that UEGs have an-obligation to serve,sand '’

T

that they face increasingly restrictive'air~qualityfrules,*ﬂéé’”‘"
R.90=02-008 proposed that UEGs could nominate: between zsrto 50% of
their demand as core eubscrlptlon customers. T

Ultimately, D.90-09- 089 perm;tted PG&E' NUEG to nomlnate
up to 65% of its demand in the highest levels. of'serv1ce- In spite
of our earlier intent to treat PGLE’s UEG as any other noncore
custoner, we adopted this provms;on as.a. ”reasonable next step ,

- We also

stated that the effects of. the.UEG's partlcxpatlon Ln.the market
are likely to be reduced with changes in the environment,. 1nclud1ng

capacity. brokering. . . L e e e ST SR

.. The settlement proposes a program whmch doeg not reduoe
the potentially harmful effects of permitting PG&E’s UEG.to . .
dominate access to tramsportation. In-.fact, the settlement would
increase the preference available to. PG&E'e UEG by permitting the:
UVEG. to nominate about 80%.of_;ts,everage,demand;;n;thefhlgnestdw,,
priority transportation,_rather thennthe~§5% adopted in ... .
D.90-09-089. - : — o .

The partme who support this preference prov;de little
justification for it except to say. that.xt is ”reasonable.” PG&E
comments that it is able to negot;ate lower gas prrces w;th the
higher load factor assoolated with servmce to its UEG\and that the
UEG’s demand complements those of core’ gas cuotomers.~ ‘PGSE’5 UEG
is one of the largest gas. customers 1n.the state. As;such, it
should have no problem. negot;atlng for low'prmced ‘gas’ supplles.

We observe thet UEGs . other than.PG&E's electrlc
department appear satzsf;ed to-partzczpate 1n capaczty broker;ng
without preference. PG&E-dxstxnguzshes its electr;c department
from other UEGSs by stat;ng that it reserved capacxty on- the
interstate pipeline system to meetllts.serv1ce obllgatlon to both
its electric and gas customers. - It also argues ‘that the’ FERC
approved construction of the El Paso and PGT pipelines in
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consideration of PG&E’s gas and electric .demand.:.' These-facts,.
however, do not d;st;ngu;sh,PG&E's UEG from other UEGs: in: the .
state. - . : ‘ S U ST BRSNS AT L _
Npthing in the;record‘of;this'proceeding‘change5wour,view'
that competition in the gas markets is likely to be suppressed if
UEGs are granted undue preference on the interstate system..:
B. Capacity Resexvation for SDGEE’s UEG - PO U ST
Resolution G-2921 approved a contract between SoCalGas = -
and SDG&E under which SDG&E receives a capacity rescrvation. for . its.
electric department. The resolution and D.90-09-089. -stated that
the contract would be reconsidered durmng review of. capacity -
brokering. :

The .settlement partles propose-that the .terns. of the
SDG&E contract be retained. The record dees not justify this -
reservation. For reasons stated in our discussion of PG&E’s UEG, -
we believe that SDG&E’s UEG should bid for capacity as -any other
customer. We will therefore direct SoCalGas and SDG&E: to-modify

their contract to delete reservations of capacity for SDG&E’sS:. ..
electric department. -Corresponding. contractual changes may .also be -
required, - for example, the amount of interstate demand:.charges:
allocated to SDG&E. S S
C. UEG Election of Supply Contracts . - . SN

The settlement proposes to permit PG&LE’s electrie.-: . v
department to .reserve specific supply contracts for its use.
Sunrise, Northern California Power Agency and Turlock Irrigation
District (NCPA/TID), and CCC oppose this provision.  NCPA/TID. .
argues that the provision sets no standard for such action and
could be anti-competitive. .CCC believes the provision will put . -
cogenerators at a disadvantage because cogenerators would not have -
access to the contracts, even as core subscription customers.

We see no reason why PG&E’s UEG should be able to pick
and choose from among PG&E’Ss supply contracts. The contracts were
entered into on behalf of all of PG&E’S gas customers. Their




R.88-08=-018, R.90-02-008 ALJ/KIM/teg~ - =

reservation by PGLE’s UEG could increase rates to PGLE’s gas ™ '
customers and disadvantage competitors who produce ‘electricity.” We ™
will require PG&E’s UEG to purchase gas supplies under separate -
arrangements from those made for the utility systenm supply except
where PG&E would otherwise avoid penalties in existing contracts.
In such cases, PG&E should allocate a pro rata share of contract’
costs to its VEG. It should not enter into new contracts “assuming - -
that its UEG will share contract liabilities. -
D. Access to California Supplies by PG&E’s UEG
' CICG comments that the settlement places no limit on the

amount of California-produced gas that PG&E’s electric department
can take. It suggests the Commission may need to place some . -
restrictions on the extent to which PG&E’s electric department can
use intrastate transportation facilities as a means of acquiring
locally produced gas and that the issue should be addressed durlng-“
the implementation phase of this proceeding. v

We concur with CIG that the matter of access to
Califormnia supplies recquires further consideration and ‘Qirect PG&E " -
to submit a proposal for review in further hearings. ‘-While the
issue of access to California supplies more generally was not -
raised in this part of this proceeding, we invite parties to
address the issue in the implementation phase of. this"” proceedxng.
E. Netice by UEGS of Sexvice Elections St

The gas procurement rules adopted in R.90=-02=~008 ‘require -
the utilities to provide advance notice to cogenerators regarding ' =
the service elections made by UEGs in utility open seasons. -This'
rule was adopted to permit cogenerators to compete erfectmvely wath
UEGs. We adopt a similar provision in today’s-rules.. - = SR
F. UEG Nominations of Core Subscription Sexwvice -

The settlcoment would pexrmit UEGs toO nominate unlimited
core subscription serxrvice. We do not believe this “is a wise ox
necessary course at this time. 'Core subscriptiontservice is-. -

L e
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intended as a premium service for-customers who may’ be unable'to’
compete for firm transportation .and gas supplies. . UEGs ‘are not in
this category. During this transition period, however, we’ . <.~ o
recognize that PG&E’s UEG might better serve its customers by: .-
electing some core subscription service because of its historic
reliance -on PG&E’s gas department.: "Accordingly, we will permit::
UEGs to elect core subscription service for up to 50% of their .
average annual loads in the first two years of the.program.: ..
Beginning in the third year of the program UEGs may purchase core-
subscription for up to 25% of their loads. through the end of the:
fourth year.  Beginning in the f£ifth year, UEGs may not purchase. .
any core subscription service assuming that service is: still: -
offered. Of course, UEGs who opt for core subscription service 7 -
must justify their purchases' as economic in reasonableness reviews.: -

XIIX. - Pricing, Rate Design. and Cost Allocation

1 AT

The ‘adoption of new services and associated changes' in
regulation require rate design adjustments.: Because we .are "
constrained by FERC rules, interstate service rates may not’ exceed..
the rate billed to the utility by the pipeline. company, pursuant to:
FERC tariffs. However, the FERC rules provide some flexibility in: ©
the rate structure that may be used to comply with-this. ”as~-billed” .
cap. The issue raised in this proceeding is whether:the utilities.
should assign their interstate capacity using a reservation: charge
rate structure or purcly volumetric rates T e

In addition, we must. determine rates for . (1) core
subscription; (2) unbundled firm: intrastate transportation: - '

(3) dinterruptible  intrastate transportation and; (4) VEG and . .
cogenerator. services. As part of rate design for: these.services, ' .
we nust also consider allocation of “transition .costs.” - .. -
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A. Rate Design fox Fixm Xntexstate Capacity = -

The settlement proposes 'that the Commission adopt either -
an all-volumetric rate for firm interstate services or a two-part
rate with a reservation charge. The: utilities are concerned that -
the current FERC rules for the volumetric rate may lead to
underrecovery of the utilities’ costs.. : This could occur because
the volumetric rate must be based on the load factor of the
interstate pipeline, not on the utility’s own load factor for the
customer class. DRA peints out that if the pipeline’s .system Jload '
factor were higher than a gas. utility’s, the utility would:net 7
recover the as=billed demand charges from that customer. .- SoCalGas " .
states it has requested a waiver of this provision at FERC,: but:
recommends using a two-part rate to assure revenue recovery. - CIG
proposes that customers have a choice between a volumetric rate and ..
a two=part ratec structure.

We agree with DRA ‘and SoCalGas that the' two-part rate
will better reflect the allocation of capacity between noncore
customers and will avoid disputes over: load factors. ' Wao-direct the
utilities to.develop tariffs with two-part: rate structures and: . -
which include reservation charges.. As CIG proposes;, the o/ i’ o
reservation charge should not exceed tho as-billed -intersztate:
pipeline. demand charges. We:also agree with CIG that resexrvation ' .
charges should be waived in'cases where service is interrupted to
serve. higher priority customers. Ini those cases, the reservation. '
charge should be borne by higher. priority customers. . i i
B. Core Subscription Ratez - 0 o A

Core subscription rates are.currently. set. equal to the
utility’s highest noncore transportation rate plus. the core o " o.llii .
weighted average cost of gas (WACOG). .  Core subscription’ customers. '
nust make. a two-year: commitment to' the service and agree:to:a 75! r:aT
percent take—-or-pay requirement. The:'rate includes a brokerage . -iw
fee.
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In order.to provide appropriate: price signals to noncore: -
customers,  core subscription rates should:continue to reflect the . -
level of reliability the service provides. The .intrastate portion ™
of core subscription rates should.be:equal to the firm.intrastate
transportation rate because priority undex the two .services are the
same. Similarly, core subscription service should include a rate '
element equal to the “as-billed” interstate rate. Finally,  core
subscription customers should continue to pay a procurement rate
egqual to the core WACOG plus a brokerage fee. We will also retain
the two-year commitment, 75 percent take-or-pay requirement, -and.’
other conditions of service adopted in D.90-09~089. We address
transition cost liability for core subscription below. . -

C. Unbundled Intrastate Transpoxtation Rates =~ = ' Co

Under the texrms of the settlement, both interruptible and -
firm intrastate transportation would be priced at the: same: tariffed
7default” rate. Interruptible services could be discounted. The
rates would be based on the costs allocated to noncore - - - o
transportation service plus “transition costs”: (discussed
separately in Section XIIIE.).  Firm service would include a 75% -
use=-or=-pay provision. No use-or=-pay requirement would apply. to the
interruptible service. Interxstate demand charges would no longer
be included as part of intrastate transportation rates. = =

Intrastate scrvices proposed:-by the settlement are not
priced according to the value customers place. on them. . Iastead,
the proposed intrastate service rates: would be limited to costs,;
just as the FERC’s “as-bpilled” cap. We have consistently stated..
our preference. for a market-based pricing system.: . Contrary to the.
arguments of some parties, market-based. pricing is the most .-
efficient way of allocating a scarce resource. It would not permit
the utilities to “profiteer” from ownership of that resource.as
long as high utility rates of return are unaffected.:

~ Some of the same parties who-argue that.value-based:
pricing for noncore customers would be “unfair” propose that core

- 48 - .
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customers pay for underrecovery of noncore'costs.which result from
stranded capacity or discounts.on intrastate transportation.” In so -
doing, they propose value-~based .pricing for captive core customers”
while admonishing against such pricing for noncore customers. - -

CIG states that the existing 1.2 cent per therm "
differential ketween firm and interruptible services should be
eliminated because D.90-09-089 considered it a “transition” : -
mechanism. As CIG states, the number was temporary. ' The concept,
however, was to set prices based on the value of service. ' While we
continue to prefer setting rates based on the wvalue of service, the
existing price differential is probably unrealistic. The service
levels adopted in D.90-09~089 bundle interstate and intrastate -
services. The 1.2 cent rate differential is more lLikely to- reflect’
the value of constrained interstate service than intrastate
service. - For intrastate service, customers. are unlikely to: place "
such a premium on. firm transportation because intrastate service 15“
currently adequate. e EEER TR ‘

The recoxrd in this proceeding does not support a ' -
market-based pricing scheme. - Moreover, the evidence suggests that -
the introduction of market=based pricing on the intrastate systenm
may be administratively difficult because of the many lines and @
receipt points. We will consider value-based pr;c;ng if and”when
intrastate capacity becomes constrained.

In the meantime, our main concern is that noncore
transportation costs are not borne by core customers. :The rate
structure proposed:by the settlement guarantees: that' a .revenue’
shortfall will occur because the intrastate transportation:rate cap ’
is set at cost and the rate may be discounted below costs.. We .
adopt the settlement’s rate design. proposal for intrastate-
transportation with the condition. that revenues which:'are not.
recovered from individual noncore customers be horne. by the noncore
class only. We will continue to take into account the effects of
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discounting: through the.use of the Discount Adjustment Mechanism ini

KR

utility cost . allocation proceedings. ..o v ol CLTIL A

D. UEG and _Cogeneratoxr Rates .« .0 oo .o

Undex current practice, UEG and.cogcneratlon<customers
arc treated as separate classes for determining cost - "

responsibility. ' Costs are allocated. to:each class’ accordmng to the »

costs they inmpose on the:system. : After costs are allocated, the

UVEG and cogeneration customers’ transportation rates:are adjusted -

to achieve parity in accordance with. Public Utilities Code :Section
454.4. This lowers the average cogeneration customers’ rate and .

increases the average UEG customers’ rate on a forecast basis. . The

settlement proposes to retain this ratemaking methodology.’
CCC proposes that cogenerators pay no more than .the-
average rate paid by the UEG, weighted according to amount of .

transportation the UEG uses in each service. CCCalso asks.the '
Commission to require that the utilities offer to cogenerators: any

discounts offered to UEGs for interruptible service. . . i
DGS objects to settlement provisions which would base:
rates on costs while affording UEG customers a higher priority.

DGS proposes that all firm service customers. pay a-levelized rate . . -

reqgardless of the cost of service. Edison opposes this change,:
arguing- that customer rates should reflect cost of. service.

As we stated above, we are still-not convinced that:iwe -
should abandon value~of-service pricing.:. At this: time, howevexr, .

cost-based pricing is equitable. Thisrdecision provides:that
cogeneration customers continue to -be curtailed: after.UEG loads.

With this- rule, the settlement’s prmc:ng ‘provisions for UEGs.and -~
cogenerators:are reasonable.. .. o vt LT oot T T

4 D - . et e e
E. Ixeatment of Stranded Costs . . . == e LRl LT

- The settlement: anticipates. that. capacity brokering:will: ..
result in ¢osts which cannot be recovered. Such costs would ... . .-

include those associated:with PITCO/POPCO. contracts and: with

surplus interstate capacity that the utility: is. unable:to-broker at
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the full.as-billed rate. Transition. costs such - as these which the'-:
Commission finds to be reasonably . incurred would be recovered ' - &@

through an “Interstate Transition Cost Surcharge” ~(ITCS).. . Wi . v
. Under the secttlement, for .stranded costs associated with

capacity reserved for the bundled serxvice, the revenue requirement: '

would be recovered from all customers on an- equal .cents per “therm

basis in SoCalGas’ territory. . The settlement provides that for ' . -
PG&E, these costs would be allocated to customers: of the bundled - -

service up to'a 10 percent increase. ‘Higher level increases would -~
be recovered from all retail customers on-an equal cents per therm~*

bacis. , : Lol S Lt
The settlement also. addresses :higher interstate rates:
which could occur if a pipeline :is unable to resell, at .the full

as-billed rate, capacity relinquished by the utilities. If firm"

transportation rates increase in such circumstances, tho' sottlement”

proposes a “Service Comparability Surcharge.” . Customers-of:. -
interruptible interstate service would be: charged the difference
between the previous. as~billed rate' and the new as-billed- rate as

part of their intrastate service: ~The‘reVenues-fromﬂthiswmechanismff
would be distributed to all ut;llty custonmers with. f;rm~1nterstate

service.

other stranded costs, recommending. instead ‘that. the Commission
address these issues in a .subsequent proceeding. ~ii:.. oo

New Mexico and Texaco argue that the ITCS violates the'
as-billed cap because a surcharge would be added  to:.customer:bills ™
in order to recover revenues which fall short of:the as-billed cap.: ™

The surcharge would be added to bills of all noncore customers., .

including. those'paylng the as-billed rates: for' interstate’ flrm

Seerce- RS . . L L A A :
.WeAdisagree with-New“MexicOﬁand“Texaco;stotningmin the

FERC rules precludes a state regulated gas utility from:recovering -

The settlement does not set forth specific allocation of ™™
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its lawful revenue requirement.  Payments' to'pipeline companies are

part of the gas utilities’ revenue.requirement and they~may ..
therefore be -recovered in rates. -We'agree that the. utilities may '"<%
not charge more than the as~billed cap for interstate sorvices. 7
The settlement provides, however, that the ITCS would be levied-on ™ -
all members of designated customer classes of jntrastate services,
not individual customers who purchasc firm interstate service. -

Treatment of Stranded cOsts

Reserving interstate capacity for core subscription:
service imposes a risk that the  capacity will eventually be: .~
unneeded for core subscription customers. In that case, the
utilities would attempt to broker -the capacity.:  If the utilities -
could not broker such capac;ty at the as-billed rate, nowevcr, a -
revenue, shortfall would occur. T R

The . settlement proposes that: such stranded costs’ be "
allocated to all-customers (for PG&E,. after. increases to bundled
customers exceed 10 -percent). The alXocation would:be billed by = -
way -of the ITCS. - o . Vo R M

- SoCalGas arques. that. the-allocation to customers othexr -
than those of the bundled .sexrvice should bear the higher costs in
order to avoid a “death spiral” wherecby bundled rates increase ‘and =
encourage customers to leave.the service. SoCalGas believes this "
result would undermine the sexvice which is coneceived :as a way of "
protecting small customers from more powerful ‘suppliers. i .

CIG believes core customers .receive some benefit' from the
bundled service because capacity will be available for. core: AR
customer. growth. UL T L e e D

We decl;ne-to adopt ‘the bundled service.proposed by.'the .. .-
settlement, but retain core subscription. The cost allocation o 7. un
principles applied by the settlement to the bundled service apply
also to the adopted core subscription sexvice.
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. We_ are committed to'moving toward~capacityubrokeringwandm*l

increased competition for noncore customers'in-a way:'that affects'

core customer rates the least. .Core customers should not bear. the °
costs and risks of every potential shortfall of 'the program. ‘Where

core customers may benefit from a program change, it is reasonable
for the core to assume some liability. ' In this case, it is:'not: -
clear that captive ratepayers should share costs associated with
noncore customer sexvices or under the. rulesuwe adopt today whether
unused capacity allocated to core’ subscr;pt;on services would be
the most economic capacity to accommodate core growth.  Moreover,
core customers are giving up access to Canadian. supplies, 'which
will reduce the. costs of gas.service to: noncore: customers and -
possibly increase ¢osts to core customers at ‘least .in the-near

W om e

tem. < . B N oo " T T O L

If core subscription rates increase because oficosts -7

associated with that service, some ‘core . subscription ‘customers may

consider that they are better off selecting: other sexvice:options; -

as SoCalGas predicts. This customer behavior is consistent with

our view that customers pay for the services they receive ‘and: bear -

the risk associated with those services.: Core subscription: service
is a premium service. We do not intend -to keep -core subscription

rates artificially low in order to encourage customers to-use it.

Therefore, costs associated with stranded'capacity-reserved?for“
core subscription should be allocated to noncore customers
(including c¢ore subscription customers). ‘ e

- The record in this proceeding.is not adequate to '
determine the extent to which core customers should bear the' costs

of unrecovered costs associated with core subscription service,  We:'':

will revisit this issue in the melementatlon.phase of. this’
proceeding.- - . ; e
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‘Treatment of Stranded Costs -
_Associated with Firm

: In59xEﬁEﬂELiEHEEEEEX________. N
The ut;lltles may be unable to recover. the;r revenue,
requlrement to the extent that the utilities are. unable Lo broker.
firm Lnterstate capacity at the. full as-b;lled rate. .The.
settlement proposes that these costs be recovered. through the LTCS -
but that the allocatlon of these costs between customer.classes. be -

determlned at a later date.;, C o eegn e une
N TURN argues that.a share. of the costs -associated. w;th
stranded ;nterstate capacmty (for customers of . unbundled servxce)
should be borne by ut;l;ty shareholders._ It also.argues that.the .
core in general should not bear the costs associated with market
decisions made by noncore. customers.;ﬁ”. o
We agree. with TURN that, shareholders should assume -some - -
risk for unmarketable firm capaclty rescrvat;ons. Allocatrngusomew,
risk to shareholders will assure that utility managers rotain only‘H
the capac;ty they believe is. requ;red to serve core and: core .
subscr;ptlon customers. CIG argues that we.should not. address thl°
issue now but address it as such cos ts occur. Retroact;ve\rev1ew,
however, is unlikely to provide a predmctable lncentlve for the
ut;lltles to release unneeded capacity. .. ... .. . R
, As stated above,_we are unconfortable allocatxng costs -
acsoczated thh noncore sexvice. to core customers. -In the past, we
have allocated to core and. noncore .cus tomers a share of “transition
costs” whzch result from major program ox Lndustry changes,j.We,\4rw
have done so on the basis that the utilities had made certa;n ¥
comm;tments whxch were Lntended to benefit both core. and. nencore..
customers. . In the case of lnterstate capacity,. however, we. are..
adoptlng capaclty reservatlons for core. customers which are_,uv
conszstent w;th hlstorlc use dur;ng peak,perlods. .If core demand .
exceeds those reservatlons, core customers Will pay a. premium, for. .
diverted gas owned by noncore customers. Remaining capacity has

S ey Y
e APLEW VRN
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been historically reserved for the:moncore: classeerWMoreover it
is unclear whether core customers will’ dlrectly beneﬂ;t from
capacity brokering programs, although their r;sks are lzkely to be
increased with pro rata access to’ pmpelzne systems and somewhat
limited access to firm capaolty overall. S e R

We do not share- utlllty concerns that the" costs of
stranded investment will promote uneconomic bypass of “the *
intrastate system. We authorize dlscountmng of 1nterrupt1ble rates
which should discourage uneconomic bypass. We also d;rect the
development of -an incentive for the’ utllltles to release’ unneeded
interstate capacity which should help to’ keep stranded costs’ down-fi
Finally, we believe the value of the utllltles' 1ntrastate capacmty
will increase as new interstate facilities come on llne.‘“'

In sum, we do not know whether core ‘customers” should bea*’
the costs impesed on the utility system by stranded xnterstate
pipeline costs. We will address this matter rurther in the
implementation portion of this proceeding. We' w;ll also d;rect the
utilities and DRA to propose an incentive" mechanzsm and cost " .
allocation proposal' for review: at a’ later date 1n thxs proceodxng.

The purpose of the SCS ‘is to recover 'pi*pel‘:i;_ne ‘demand
charges which may occur under ‘certain specific conditions. These
conditions require that capacity'be‘rélihquiShed‘bylthe’utility to
the pipeline which the pipeline is not able to resell at the full,
as-billed rate. Then, if the rellnqulshed capacmty ms used to '
provide interruptible service of substantlally ‘the same relzabzlzty
as that provided to firm customers and the firm p;pellne demand
charges are' subsequently increased as“a result, the’ difference
between the interruptible rate and the higher plpellne rates-would‘x
be billed to 1nterrupt1ble customers. Assocxated revenues would‘be ’
redistributed among the ut;l;ty's customers and marketers who =
purchase fzrm 1nterstate capaclty. . e e

o
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The settlement. part;es state~thxs mechan;smrls unlikely
to be needed. SoCalGas comments that 1t ls a :a;r way to prevent
shifting of costs away from- lnterruptlble customers and onto firm
customers. Texaco-and New Mexico ‘oppose the SCS. ."““'

While we agree with the settlement partles that the
Commission is within its jurzsdlctlon to adopt an ITCS, we cannot
say the same for the SCS. Unl;ke the. ITCS, the $CS .is .not required
to allow the utility to recover its revenue requirement. Unlike
the ITCS, the SCS explicitly shifts cost responsibility from one
group of interstate customers ‘to another group of jintexstate
customers. The SCS would require customers of interruptible
interstate transportation to pay more for- lnterruptmble sexvice
than the as-billed rate, in violation of FERC' rules._ ,,,,, :

We agree with the settlement. partmes that lnterruptxble
transportation customers who receive relmable servxce ‘should not
be, in effect, subs;dlzed by £irm transportatlon customers. Should
the cxrcumstance arise, we do not belzeve the FERC ruleg permlt us
to adopt the ‘8CS. S v

XIV. Criteria for Evaluating Bids . .
1 e

The settlement prov;des exemplary bldd;ng crlterxa for
SoCalGas. PG&E proposed separate—gu;dellnes durmng the coursc of

the hearings.
PC&E proposes. the: following:

e A choice of medium~term oxr. long=texm . - 5. Ln oo
\comm.tments., e e i,

i [ B - e

Medium=tern commxtments are-for two. years.. ..o nn o
Long-term commitments may be as short as two et e
years and as long as the remaining term: of I
PCG&E’s underlying service agreements with o o
pxpelxnes. . S

e A weighting. system for- b;d parameters wh;cht<»~“w'w e
gives primary weight to price expressed as a
percentage of the as-billed rate. Minimum
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acceptable ‘bids would: be 70% of the ' ~ . -~ 7
as+-billed rate. Other criteria include. term
length, creditworthiness, and on the PGT '~

- system, the bidder’s willingness to'allow:
PG&E to reaguire all .or.part of the capacxty
after the year 2000.

e An earnest money deposmt in the amount of
- $2.00 per mmef of total capacity bid,
forfeited if the bidder refuses capaczty
awarded 1n conformance with the bid. = .

" The settlement propeses the follewing rules for SoCalGas*f
® A choice of medium-texrm or. 1ong—term TR o o
_commxtments. . . , - 1

Mediun-term commitments are ‘about three

years (a,sumzng that capacity brokering is .
implemented in late 1992). Long-term

commitments are no less ‘than five years and

no longer than the term of SoCalGas’ D

service agreement w;th the 1nterstate

pipeline. T

A weighting system‘which treats price and
term length equally. The minimum bid is'70% "0 .7
of the as-billed rate.

Other terms include the r;ght to reacqumre
capacity beginning in 1996.

e An carnest money deposit in the amount .of
- 7'$2.00 per mmcf of total capacity bid,
forfeited if the bidder refuses capac;ty
awarded in conformance with the bid. TR
We f£find the bidding proposals of the utilities ‘acceptable
with one exception. As we stated previously, the utllltles should
offer shorter term brokering. For PG&E, customers should have the
option to purcha ¢ firm capacity for one year as well ‘as two years.
For SoCalGas,’ customers should have the optlon to purchase firm
capacity for one to two years, as well as the: longer terms proposed
by the settlement. These shorter term arrangements will encourage
more customers to bid for capa;ltyqugmng ‘the early yeg:s ‘0f the

NP A Tt
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program. Each utility shall 'make one-third of its ava;lable
capacity available for these shorter term periocds. ™ RN :
We expect the details of these proposals to-be-specified
more precisely- in-a later phase of this proceeding and should be
consistent with current practxces ‘as set forth-'in Rule 6.

- XV, MMEMMMM&

The settlement reserves. about 50 mmcf/d for the core ™
loads of PG&E's wholesale _customexrs ,SOuthwest Gau be ing the
largest among them. For SOCalGas, 1t reservcs capacmty for SDG&E’s
gas operations consistent with an ex;stxng ‘contract between SDG&E
and SoCalGas. About 150 mmcf/d of this is recquired for core
customers subject to review by the Commission.  The remaining is
for SDG&E’s UEG (which has already been discussed 'in Section XII.B) -
and industrial customers. SDG&E states its intention to'survey its’
noncoxe customers to determine whether it requires the total amount -
of reserved capacity and will relingquish to SoCalGas capacity for -
which it perceives no demand. The settlement also reserves ‘75
mmef/d of SoCalGas’ capacity for Long Beach. The settlement
provides that SDG&E and Long Beach may purchase ‘gas from SoCalGas ' -
but may not purchase bundled service. '

New Mexico objects to reservations of capacity for
noncore loads of wholesale customers. .New Mexicocontends that'
such reservations are discriminatory and thereby violate FERC ' -
rules. Since we have found that firm.capacity cannot‘'be reserved -
for noncore customers of LDCs, we’see no reason why firm- capacity
should be reserved for noncore- customers-of wholesale customers. '
These noncore customers have the opportunity to sign up for
brokered 6apacity or for the core subscription option. If the
result of our action is that all of the noncore load of wholesale
customers ends up as core subscrmpt;on, we can revisit thls~1ssue'mw
in the future (e.g., at the end of the core subscription. -
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commitment). However, based upon the present record, there is .no:~;
justification for reserving.firm capacity for the noncore.load.of:.
wholesale customers. . : : L -

© On the other hand, neather the partle' nor. we. questlon
re°erv1ng firm capacity for the core load of wholesale. customers
The core has always enjeoyed firm service and the highest prlormty
service. For this reason, .it.is-not unduly discriminatory to
reserve firm capacity rights for the core load of wholesale
customers, oxr, for that matter, for core,aggregatorsws T

XVI. Treatment of Piéific Ihtéi#t&tc.fraﬁémiséiéﬁ o
Company and Pacific Offshorec Pipcline Company

Currently, SoCalGas has long=term gas supply contracts:
with two affiliates, PITCO and POPCO. -PITCO gas comes from: Canada.
POPCO purchases offshore gas from Exxon. These contracts, :which
were signed during the 1970s, commit. SoCalGas to gas-supplies.which
arc priced well above market prices. DRA estimates PITCO. gas costs.
SoCalGas’ ratepayers $73 million more during 1990 than other. : '
Canadian supplies. In 1989, SoCalGas. paid POPCO $5.40 per MMBtu . . -
with substantial increases expected- during the life of the:
contract. SR .

The settlement proposes that SoCalGas file a report with
the Commission by December. 3L, 1991 which will describe:past and- -
anticipated cost reductions associated with the PITCO/POPCO
projects. In a subsequent proceeding, the costs of PITCO/POPCO . .-
would be¢ compared against other .supplies and allocated “ecquitably.”
Costs allocated to the noncore would be billed-through the ITCS. -~

5 Reservations of capaczty for core aggregatcrs and the core :Hv.
loads of wholesale customers-should-be' included in’amounts-reserved-:

for the core.
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TURN states excess .PITCO/POPCO costs: must baidentificd -
and allocated before unbundling rates: in’order to protect core:
ratepayers. It recommends that 1ssues related to the SoCalGaf
report required by‘the ,cttlcment b conaldered scparately from
allocation issues because capaclty brokering is likely to be
implemented before the reasonableness issues can be resolved.

Long Beach argues that cuftomcr should not have, to. pay
the cost of PITCO capaclty without be;ng able to use lt.‘ Long
Beach also believes there 1s no justxfxcatlon in the record foxr |
Socal’s exclusive use of PITCO. _ , :

The record in th;s proceedlng does not. allow us to assess,\
the effects of PITCO/POPCO contracts on access to Canadlan or .
offshore gas suppl;es., The 1nvest1gat1on proposed by the . :
settlement is a reasonable first ‘step in such a dctcrmmnatlon.“‘We
direct SoCalGas to file a report by December 31 l991,,regard1ng
the steps it has taken to reduce PITCO/POPCO contract obligations
and steps it may take in the future to reduce its obllgatlons _
SoCalGas shall also 1nclude 1n~the report an explanatlon of when 1t_
expects PITCO to apply to FERC for open . access status, and when lt
expects to be able to broker capacity over PITCO and POPCO., That
report will be subject to hearxngs at whmch parties. such as Long .
Beach may add*ess issues related to transportatlon access.,. Whether
SoCalGas has taken reasonable steps to reduce lmab;l;ty for _
overpriced suppl;es is appropr;ately tne subject of reasonableness
reviews., e
As TURN suggests, we. w;ll also requlrc that SoCalGas .,‘fl'
submit cost 1n£ormat1on in lmplementatzon hearlngs in. thls,ﬂ |

-t

proceeding so that excess costs may be allocated. before‘u_hm o

ST [ N P

transportatxon rates are unbundled. , e
Flnally, it zs approprzate that costs of unmarketable R
PITCO and POPCO supplles be allocated to core and noncore customersgA
. because those, costs were ;ncurrcd on bchalt of core and noncorc .
customers. We will address th;s cost allocatlon matter in more :‘“

- 60 - .




R.88-08=018, R.90-02=008 ALJ/KIM/teg . « = DT-lo=0o0n LI0e i

detail after considering the extent to which costs of the' PITCO and
POPCO gas: suoplles exceed market: prlces-‘ T L

XVII. Treatment of Exzstang Long—werm e

The utilities have several long-term zntrastate AR
transportatlon contracts with large cus tomers. Most of these
contracts are with Enhanced 0il Recovery (EOR) customcrs and
provide discounted rates.’ The contracts were s;gned durmng a txme
when capacaty was adequate and thererore do not speclfy any '
particular priority of service, with the exceptlon of a contract y
with Shell 0il Company which spec;fles lnterruptmble servmce.' The
contracts are not’ subject to«modzfzcatlon by the Commls 1on, wzth
the exception of a contract with Texaco. ’

The settlement does not addre S thc contracts, but o
several partles proposed ways to treat the contracts. SoCalGas '
proposes that these customers be offered rarm tranaportatlon it
they are w;llmng to pay the ITCS. SCUPP and DRA propose that 1!
contract custoners seek £irm servzce they should pay the full rate”
because the contract customers now réceive lnterruptmble serv;ce ,“A
which is the lovel of service antlczpated by the contracts. AR

cce opposes regulatory changes ‘which m;ght change the : o
level of serv;ce offered to cogenerators under 1ong-term contracts.“”
It proposes that if the Commission effectlvely considers the
contract services to be interruptible that they be deemed ”full
default rate” contracts. Slmllarly, csc proposes that, at’ a
minimum, contract cogenerators deemed to be pay;ng the default rate";
should be curtailed last. o ‘:

Texaco argues that its contract w;th SoCaIGas 1s unaque -
because xt results from the ettlement of lxt;gat;on and can
therefore not be modzfzed by the’ Comm1551on. it belaeves the ‘
contract should continue to offer it “the equ;valent of Praor;ty 3-Ah:'
service at the contractual discounted rate. -

-61- -
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In D.90=09-089, we stated ‘that we have no desire to
retract our promise to honor transportation contracts which were .
exempted from the provisions of General Oxder 96=A. . We also stated
that the Commission has made the contracting parties aware that our .
gas policies may change as circumstances warrant. We cited:: - ..
D.86~12=009, which approved the. contracts, but noted that “In the -
longer term, EOR customers may have to pay rates above variable .
transnmission cost in order to assure the . same high level. of
rcliability that exists today.” The contracts anticipate changed
circumstances by providing that “priority charges” may belevied if
they are adopted by the Commission.... . e SThe DL

In this decision we do not adopt pr;orlty chargos. But
we do adopt the equivalent of priority charges by requiring that™
customers be curtailed according to the level of payment they make
for transportation service. As we anticipated in D.90-09-089,.
¢circumstances have changed. Demand . for capacity exceeds its. -
availability.: If customers of long-term contracts seek firm: -
intrastate transportation, they will have to make the same
commitments as other customers for those sexvices. The-Shell
contract specifies the lowest priority service and Shell would'.
therefore be subject to the same rule. : Contracts may. also be:
ronegotiated in order that they comport with the noeds-of customers: .
under the new rules.

XVIXL. . Stoxode

~Currently, storage costs are allocated to core,  core
subscription, and noncore customers. . Sunrise proposes: .that:storage.:
costs should be “unbundled” and removed from noncore customers’. = .
rates because, as Sunrise states, those customers do not. benefit’
from storage. Sunrise comments that if storage costs are not-. .
unbundled, noncore customers will subsidize core customers and
privatce storage facilities will not become cconomic.

- 62 - . .
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DRA objects to Sunrise’s proposal, arguing that all

customers benefit from storage facilities because noncore ‘customoers
pay: nothing for balancing sexvices when their deliveries are up to -

10% higher or lowexr than their consumption levels. ' APMC makes
similaxr comments, adding that this proceeding is:'not the prOperv
forum for reviewing allecation issues which are ‘not- dzrectly
related to interstate transportation. S AN

DRA does propose that the Commission considexr one storage -

related issue. It recommends that the Commission order PGLE Lo -

study the costs and advantages of enhancing its storage capacity in

order to increase the available amount:of firm capacity.
We concur with DRA and APMC that noncore customers
receive some benefit from storage and - should therefore:pay some of

Al

the costs of storage. Whether allocations of stOragehcostsibetweenf*

core customers and noncore customers reflect the relative beonefits .

they receive is an issue which is more appropriately considered in' -

I1.86-06-005 in which we intend to review cost allocations/more:
generally, or in utility biennial cost allocation proceedings. =

Like DRA, we are concerned about PG&E’s statements that

it cannot offer storage banking services if it offers capacity
brokering services. As DRA suggests, we direct PGLE to submxt a
study of the costs and. advantages of enhancing its’ storage
capacity. e ‘

The parties suggest that a second phase. of hearings be

held in this proceeding to address unresolved ‘issues and. to. review: .
utility tariff filings. We concur with this recommendation-and -~ ot
adopt the following schedule, which may be modified by the- assxgned

admlnlstratxve law judge.vm~ N LT e
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DIl Tl Lhlna e

December 6, 1991 ;\‘Q:lﬂfﬁiiiitiesrsubmitvtestimony

December 20, 1991 s o Utdlities: subnitstariffs to DRA

T - PSS and partles who request them
January 10 1992 _ : “Partmes submlt testlmony
Jan._20~- Feb 14, 1992 Hearmngs fuf?i“ jfb

Ay

March 10, 1992 o m‘Brlcfv“ ‘ B
April 10, 1992 - ti:“‘Proposed ALJ Dee;ggon i
May 10 1992 o % Fxnal Dcclsxon -
October-1, 1992 - -Implementation of capacity

brokering .and related rules

.This schedule is more.compressed than ‘that proposed by

TURN. Given experience with changing gas rules in R.90-02=008, we- .~

believe the utilities will need several months between a final -

Commission decision and program implementation to conduct .open/ . 7

seasons. The amount of capacity that will.be made.availablefor
brokering under this decision is undoubtedly more than ‘would be "
made available under the proposed settlement, but cannot be
deternmined at this time. The exact amount will ‘depend upon ‘the .=

resolution of issues in the implementation phase of'this“preceedingf'

and upon the amount of capacity that will be requ;red to .meet ‘core:
subscription requirements. B S O P L

[

. Outstanding matters. in this proceeding which will requlre

resolution. in the implementation hearings.includecz: 7. LT
- @ Unbundling intrastate-and.interstate ratesyI =07 ~

e 'Appropriate restrlctlons ‘on rull—"

- requirements servicer oo, S -

e - Procedures for rotating ustioner”

curtailments; e

e An appropriate reservation of core
subscription sexrvice for SDGLE;
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Sales of firm intrastate transportation .
- between customers.in event of a curtailment; '™

The costs of PITCO and POPCO gas supplies'
.and allocation of the costs of unmarketable
,upplles betwecn core and noncore cuetomcrs,

The extent to whlch PG&E’s electrzc
department should-have access to-California:
supplies and the nature of that access;

The appropriate allocation of unrecovered
costs associated with core subscription:
serxvice and 1nterstate pipeline capacxty,
and : -

The costs and benefits of PG&E enhancing itst-
- storage facilities. =

The utilities. shall: also file tariffs which implement

today’s decision. SDG&E shall also:file tariffs, consistent with--' -

this decision, for allocating the capacity it purchases ‘from”

SoCalGas. Tariff filings should not.attempt to expand the scope of

this proceeding:  we.will not consider changes to ‘existing rules
except as required to implement the rules-adopted today. ~In™" 7
addition, tariff filings should employ current adopted forecasts. -

We caution the utilities to aveid securing commitments . from. """ ..

customers before .final tariffs are approved.. This will avoid the-

customer confusion which occured with premature marketzng of S

Loy

services adopted in R.90-02-008.

. Finally, the. implementation phase .of this proceeding will
explore rules for core customers who aggregate loads in ordexr:to -~
qualify for transportation=-only.services. . The record in this
proceeding does not permit specific treatment of guch customers.
We direct the utilities to propose rules which conform to our
policy toward ”core aggregators/. and .xules we adopt in. thla
proceeding. T L
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C XXl Conelusiion L T el

In this'decision we:adopt a capacity brokering: program -
which will. provide new transportation choices for noncore customers '
while protecting the interests of core customers and small noncore’
customers. S Tamem s
Under the terms of the program, interstate capacity is
resexrved for c¢ore customers in amounts which are estimated to“be
adequate during peak periods. - Core capacity which is not required -
during periods of: low demand will be' offered to noncore:customers = -
on a short=term firm or interruptible basis. During periods when = -
core demand exceeds the core reservation, interruptible serviece
will be curtailed first. ' If more capacity is required, the -
utilities will purchase gas from firm service customers.
Interstate capacity is also reserved for core loads of wholesale -~
customers and core aggregators. . o T L 0w

Under -the -program, -noncore ' customers will :have several =
service options. ' Those who do-not wish to compete in gas marxkets -~
may purchase core subscription service frem the utilities, which
would provide highly reliable transportation service plus.gas =~ 1"
procurement.: Alternatively, noncore customers may purchase
unbundled transportation services. Under a bidding program, firm
interstate capacity will be offered to any shipper for periods as’
shoxt as one year and as long as the 'remaining service agreement
between- the utility and the pipeline company. The utilities will. .
offer interruptible interstate service-when it is availablev. - =" ©

.. The utilities will sell intrastate transportation under

tariffs to their noncore customers. Firm and interruptible”
intrastate service will be offered at the same:rates, but customers
of £irm service will be required to make.two-year ‘commitments-and-a-
use~-or-pay commitment. Interruptible serxvice may be discounted for --
custonmers who might otherwise bypass the utility system.




R.88-08~018, R.90-02~-008 ALJ/KIM/tcg

When demand for transportation exceeds supply, customers
will be curtailed according to: thelevel -of payments they make.
Customers who pay equal amounts will be curtailed “pro rata.” The
only oxception to this ordexr of curtailment is where cogenerators
pay the same as UEGs. In.those cases, all:UEG load would be'
curtailed before any cogenerator load: cons;stent with-the:code and -

our current policy. A TR

- Like any new venture, the program we: adopt: today.presents
some risk. In the next few years we will be attentive- to:whether .
the program is fulfilling Commission.goals.. Indications that the. .
program is not working would include concentrated holdings. of
interstate capacity, high levels of stranded costs, frequent: : .- ,
curtailments, relatively high gas prices, and high percentages of -
customers who opt for corxe subscription serxrvices. -If.we observe
these signs of trouble, we will not hesitate to reconsider.the -
rules. adopted today. . = . o I I A ST .
We believe, however, that the program we adopt. today will
promote competition in gas markets-in. a-way that-balances-the
interests of .customers, utility shareholders, producers-and-.
brokers. . B S L A BRI PURL RS R
1. Several parties to.this proceeding filed-a:settlement: -~

which was the: subject of hearings. .The settlement:addresses:most..~:
of the major issues concerning capacity brokering. ... . .- oot

2. DRA filed a petition to modify D.90-09-089-on March 4,

1991, which asks the Commission toroxder- capacity broker;ngpoverwu“~~

PGT concurrent with capacity brokering over other pipelines..
3. The FERC has set forth broad guidelines relating to
capacity brokering. Gt IR BT BV E e R PO AN SR I A
4. The Commission has set forth policy objectives relating::-
to capacity brokering in. decisions issued_in-this docket_and in- -
R.90«02=008. " T T TR T e TRV TS Ut S

T
P e AT I )
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- 5.~ The settlement fails to satisfy the objectives the
Commissien has set forth in prevxous decisions in'this-docket and-
in R.90-02-008. L R AT T S S

6. The reservations. of. fzrm interstate pipeline capacity for
core customers of PG&E and SoCalGas proposed by the settlement are’
reasonable estimates of core demand during peak periods of the. ' " 0L
year. I ' o, PRI R ! o

7. Theﬂsettlement's provisionSaforvvoluntary“and‘invquntaer%
diversions of gas from firm interstate transportation-customers = =7
will provide core customers with a backup source of gas supply-if
firm reserxvations for the core are inadequate and interruptible
noncore -transportation does not satisfy additional core demand:
during peak periods. R Tl

8. Brokering of capacity is most advantageous ‘whencapacity
ls constrained. Intrastate capacity is not currently constrained. -

9. Absent carefully crafted . rules, allowing marketers to.
broker intrastate capacity could compromise the Commissionss.: .. ...~
obligation-to protect utility customers from unduly“high\rates.“
The .record in this proceeding does not.permit the development of
rules which would prevent such an outcome. R AR

10. Some noncore customers may require a highly.reliable, .
premium noncore service. L T TR S S ety S

1l. The settlement’s proposal to restrict core:subscription
to customers with demand not to exceed 60 million therms per -year -
is not supported by the record in this proceeding because there is 7.
no evidence to suggest that customers. with-demand over up . to 60..
million therms per year are ”“small” customers. Nor deoes the record
support a finding that 18 .of the state’s largest customers should
be denied the most reliable noncore sexvice.. ' .7 .. "Louoes ovwIoornl

12. The settlement’s -provisions encourage customers to
subscribe to bundled utility sexvices rather than to .compete for .. -
interstate capacity.: . S O R D51«
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13. Under the terms of the settlement, the only way" SocalGas'
customers may. obtain short-term access to firm interstate: oervace
is to purchase firm intrastate service. e

‘14. A utility’s refusal:teo:interconnect a new plpellne cculd

affect the value of new interstate. plpelmnes and’ dampen
competition. S S T Do :

15. Ordering curtallments according to level of payment made-
by the customer, rather than-according to end-use: pr;orztles, w;ll
promote more economically efficient use of capacity. - s

16. The record does not support a reversal of the:
Commission’s policy to require that cogenerators-be curtailed after

UEGs in cases where the cogenerator pays' the same: oxr more: than the -~

UEG for transportation service. :
The record does not support granting priority: ror
transportatlon service to state facilities ‘over other faczl;ties:*
18. PGT is an affiliate of PG&E.and- subject to FERC -
jurisdiction. T & R

19. PG&E purchases Canadian gas. from: PGT under-a’ ”firm-sales
service” agreement with PGTwhich imposes upon PG&E no- mznxmum take
commitment or minimum bill commitment. ' T : : : :

20. PGT purchases gas from A&S under a contract which lmpooes
a 50% take=-or-pay obligation on PGT. S '

21. A&S, .an unregulated-affiliate.of PG&E, purchases gas from
a consortium of Canadian suppliers under contracts which were: not

T L

] B A

introduced as. evidence in this proceeding.. - = .
2Z. PG&E has no contractual- obllgatlon to purchase -gas: from
PGT, A&S, or Canadian producers:.: : : S RTS R

23.. PG&E may convert its firm sales rights on the PGT line 'te '

firm transportation rights, ‘pursuant to FERC rules. . .. &= .0 Zho.

24. The record does not support.a finding that the Canadian
National Energy Board’s approval of gas exports to PG&E would':
restrict access over PGT by parties other than PG&E and<its . ...~
affiliates.
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25. " The Access Agreement:which guides sales of Canadian gas:.:
to noncore ‘customers in California is 'not: binding on the: Commxss;onﬁ
and does not preclude brokering ovexr PGT. . . o oo

26... The rules adopted in D.90-09-089 were: expllcltly interin
in nature, pending the establishment ot capaclty brokerxng o

B

programs. . R S R S S SIS TR e U
27. The record in this proceeding does not.support. a finding

that UEGs -provide more important public:benefits than:cogenerators
or that the Comnission should change its policy that cogenerators ..
should be able to compete on’an equal:.footing with UEGs.: - L

28. VUEGs are large: and sophisticated. energy users which
should be capable of competing fairly with noncore customers,
brokers, and marketers for interstate capacity and- gas: supplies on .
the phased schedule in this decision. - S R

29. The settlement’s reservation.of firm interstate: capaclty
for the ‘electric:departments of PG&E . and SDG&E would: have provided.. .
those utilities with a preference over noncore customers.and - . . -
cogenerators which is not justified by the . recoxrd. . &= ... .00

30. The settlement provision which permits PG&E’s UEG to:
choose from among PG&E’S gas supply contracts could- dxsadvantage
PG&E’s gas customers and could afford an-advantage to .PG&E’s UEG -
over its competitors. : ST Dt

31. A noncore firm interstate: txansportatxon rate structure-
which incorporates volumetric rates and reservation charges .will.
appropriately reflect the allocation.of capacity between noncore
customers and will avoid disputes over load factors:s. ..o.u noooilo

. 32: ' The existing rate structure: for core subscription

sexvice, adopted in D.90-09-089, will reasonably reflect.the~ :: 5.y
reliability of the service relative to other .noncore .sexrvices... .-

33. Setting noncore transportation rates at cost and: allow;ngu
them to be discounted assures a revenue.shortfall. ..~7 7

34. The Interstate Transition: Cost Surcharge proposed: by the -~
settlement would recover reasonably incurred transition. costs, .
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including costs associated with gas supply contracts:.and.with firm
interstate pipeline capacity which. cannot be brokered :at-the-rates .:
billed to the utilities by pipeline companies. .. .- .- n- oo

. 35. - The .Service Comparability .Surcharge proposed by the
settlement would require customers of. interruptible. interstate.- .-
transportation to pay more for interruptible service than the rates.
billed to the utilities by pipeline companies. ' R

'36. The settlement proposes that the utilities resexve firm
capacity for their wholesale customers consistent with Commission -
policy to provide wholesale customers access to -such.capacity. . ..

37.° The record in this proceeding does not support a finding
regarding the reasonableness of SoCalGas’ contracts with PITCO and.
POPCO or the: desirability of providing noncore customers and other-
shippers access to those gas sources. . R R PR e ,

.. 38. Existing - -transportation contracts between ~the- utll;t;cs
and certain large customers, which the Commission exempted from the
provisions of GO 96-A, provide-low priority transportation service:
and anticipate the application of. prlorlty'charges if the-cr:.
Commission should adopt them..: A BTN E s U

39. - The contract between Texaco.and SoCalGas is .subject to.
Commission modification pursuant-to GO 96-A. LT T

40. Existing contracts between the utilities and .certain
large customers were entered into during a period of excess supply
of capacxty. , Do e T e L

41s° PG&E believes . it cannot offer storage ‘banking services.if .
it offers capacity brokering. .o couton Ll LD W Do i

42. ‘The:allocation of storage costs between core and noncore
customers "is appropriately considered 'in utility cost allocation -
proceedings or I.86=06=005."" ".° LI o0 LLow D I o Do Loy
anglg;iggg ’“Qﬂ Law ‘ SR N T A RN S A i) ol

1. The Commission-should reject the settlement filed:in: this:
proceeding on March 22,1991, because  its-provisions would not:
adequately ‘fulfill Commission policy objectiveson » “lia. o
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. 2.- The Commission. snould“adopt“firm.interstate‘pipefin635
reservat;ons of 1200 mmcf/d for PGLE’s core and wholesale: customers“
and 1067 mmefL/d for SoCalGas’ core customers. T

3. . The Commission should adopt the'rules proposed by the-
settlement for voluntary and involuntary diversions:of gas from
firm interstate transportation customers and should direct CACD to " -
monitor complaints associated with the transactions. -

4. : The Commission should permit customers to delegate ...
intrastate capacity to non-customer shippers, as*proposed“by*the"'
settlement.  The Commission should not: requlrc brokeringi of
intrastate capacity at this time. CTn o L e D

5. . The bundled services envisioned by the settlement are:
contrary to FERC policy which prohibits bundling.of firm:interstate -
capacity with any othex service. . oo ol o lLD S nrtyonnn T

6. The: Commission should retain:the: existing corer .
subscription service for noncore customers-who do.not seek to
partzc;pate in competitive gas markets. . R ST

- The utilities should-be permitted to-increase.thec.’ .. .
capac;ty reserved for core subscription:service beyond.the initial .
allocation only: if they can show that. brokered znterstateJcapaCLty

cannot be sold at the as-billed rate and: demand .for.core.
subscription has: increased. -Such-a showang should be made by way "
of advice letter. o P DU G S B L
8. The utilities should -be requ;red to interconnect” wmth new
interstate pipelines. Liability for associated costs should be. . .~ .-
considered in other proceedings. B TR S ST S
9. The Commission should adopt.tbe settlement’s:provisions .

Ak

for curtailments except that cogenerator loads. should-be:curtailed . .

ahead of UVEG loads-only in ¢ases where.the UVEG. pays: more for
transportation service than the cogenerator,.as:set:forth.in: . -wo
D.90-09=-089. : Ll
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10.. Under Section 1708, the Commission may,: following notice
and after providing parties an opportun;ty to be ‘heard,” change ‘a-
decision. cen e . e ;

1l. The COmmission,should.order.PG&Etto.open'acdé5550ver7the

v

PGT line once there is a FERC rehearing order authorizing”capacity“w

brekering on the PGY line or on,October'l, 1992, whlchever s
later. . : i BT : S A S S LN A
12. Under FERC policy,‘the Commission has~thé~authority-to
determine how capacity held by the utilities shall  be allocated to "
customers and. other shippers as: long. as Commission rules are = = "
consistent with FERC orders. ' T e

13. Section 761 gives the Commission‘authority“to-prescribe
rules for the- performance.of any service and to requxre - PG&E to-
change the way it offers transportation serviceo.: RN '

l4. Requiring PG&E . to broker interstate capacity does not
represent an unconstitutional taking of PG&E’s property.

15. PG&E and SDG&E’s UEG. requirements should not be granted

reservations -of firm interstate capacity ahead of other noncore
customers. However, for the first two years of this. program,.UEGs'
may elect core subscription service' for up to 50% of their average

annual loads, declining to up to 25%: in years 3 and 4. Beginning‘”'

in year 5, UEGs may not purchase any core subscrlptmon serv;ce,
assuming that service is still offered. ' R

6. The Commission should require PG&E’s UEG: to- purchase' gas
supplies under separate arrangements from those made for:the
utility system supply except where PG&E would  otherwise avoid
penalties in-existing contracts.  In such.cases, PGLE should
allocate a pro rata share of contract costs to its UEGC.

17. The Commission should consider in a later-phase-in this -

proceeding whether and the-extent to .which:'PC&E’s. UEG uhould ‘have:- .7
access to California gas supplies. S ICERRR

18. The Commission should retain the provision adopted in
D.90=09=089 requiring the utilities to provide advance notice to
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cogenerator as regarding the service elections: made'by UEGS in-
Utility open Seasons. ¢ o o 0l e nil D el T

19. The Commission should retain the existing rate'structure’
for core subscription service, adopted.in D.90-09-089, as modmfled.

20. Revenue shortfalls resulting: from intrastate. R
transportat;cn rate discounts to noncore customers and stranded-

osts associated with noncore transportation services. should be: -
considered in-a later phase of this<prcceeding.-wRevenuefshortfalls
associated with noncore services should alse be considered in a” '
later phase of this proceeding. : o

21. FERC rules do not.preclude a-utility.from recovering its -
lawful revenue raquirement from intrastate noncore' customer - -
classes, and the ITCS is therefore lawful.

22. The Service Comparability Surcharge proposed by the
settlement is contrary to FERC rules.

23. The Commission should adopt the capacity brokering
bidding and evaluation criteria proposed by the settlement for
SoCalGas and by PGSE for its own.operations, except that:both
utilities should offer one-third of their available capacity to
customers willing. to make one. ox two-year service commitments.

24. The Commission should adopt provisions of -the settlement’
which reserve firm interstate capacxty for core 'loads-of. wholcsale
customers. : : B S e L o

25. The Commission should order,SoCaIGas.to'submit, by
December 31, 1991, a report regarding the! steps it has taken and
will take to reduce its liability under: the contracts with PITCO - "
and POPCO, and the desirability of providing to noncore customers
and other shlppers access to gas supplles on assoczated»papellne
systems.. . Lo s A o

- 26. The Commission should order SoCalGas-to subnit for review:"
in a later phase of this proceeding:information:regarding ‘the-cost: -
of PITCO and POPCO gas supplics and their competitiveness:with oun7 .
other gas supplies.
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27. The Commission:should order PG&E to submit: for review-inc -
a4 later phase of this proceeding information regarding the:: '
desirability of-enhancing PG&E’s storage-capability. " ,

28.  -The Commission should hold hearings: in-this proceeding
priox to the implementation of capacity brokering. The-hearings
should review unresolved issues and utility tariff filings made
pursuant to this oxder. T A N S A TS SR

29. The Commission: should adopt the rules set forth in-
Appendix B of this decision. . L T e

30. The rules adopted in D.90~-09-089, as-modified, should-be.
amended as set forth in this decision.  Those rules: which are not
explicitly changed by this decision should remain in-effect.-

IT XS ORDERED that: - o une
1. The motion to adopt the- settlement flled in.this:
proceeding on March 22, 1991 . is denied. B TN TS S AP TP
2. The petition to modify D.90-09-089-filed by the: Division '
of Ratepayer Advocates on March -4, 1991,‘Ls.dxsmlssedeas:moot.asv_u:
set forth-herein. S e T S L e e :

- The rules set forth in Appendix B. of this-decision are:
adopted and supersede rules adopted in D.50-09-089, as mod;t;ed
only to the extent set forth in:this decision. . ... .0 o . .

4. Pacific Gas and Electric.Company, Southern Callfornla-casé
Company (SoCalGas), and San Diego.Gas and Electric-Company shall . .-
serve on DRA and all parties who request them, by December .20, . °
1991, pro forma tariffs consistent with the rules set forth-in: > .-
Appendix B of this decision. The tariff sheets shall identify. ...
changes incorporated with bold typeface. . On December 6,.:1991,. they
shall serve on all parties .testimony on unresolved issues as set . .
forth in this decision. - . ~v o o0 Ll D 0D G e, LT
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5. SoCalGas shall file, by December 31, 1991, a report in
this proceceding which addresses steps it has taken and will take to
reduce its liability under the contracts with Pacific Interstate
Transmission Company and Pacific Offshore Pipeline Company, and the
desirability of providing to noncore customers and other shippers
access to gas supplies on associated pipeline systems.

6. This proceeding shall remain open to consider unresolved
issues and utility tariff filings made pursuant to Ordering
Paragraphs 4 and 5 of this decision.

7. The rules set forth in this decision shall become final
subject to the authorization of capacity brokering by the Federal
Energy Regulatory Commission (FERC) and may be modified, if
recquired, to be consistent with FERC orders or as the Commission
deems necessary rollowing the issuance of pertinent FERC orders.

8. DPG&E shall make every reasonable effort to open access
over the Pacific Gas Transmission (PGT) pipeline, including
conversion of its firm sales rights te firm transportation rights.
Its efforts shall be made with the objective of brokering PGT
capacity by October 1, 1992.

This order is effective today.
Dated November 6, 1991, at San Francisco, California.

PATRICIA M. ECKERT
President

JOMN B. OHANIAN
DANIEL Wm. FESSLER
NORMAN D. SHUMWAY
Conmissioners

I will file a written concurring opinion.

/S/ DANIEL Wm. FESSLER
Commissioner

I CERMIEY: THAY THIS DECISION
WAS APPROVED 8Y.THE-ABOVE
COMMISSIONERS-TODAY
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RULES FOR NATURAL: GAS - .. ‘7% "=
TRANSPORYATION AND CAPACITY Bnom:mc; |

Wi

Th;s'pfogfam'applies-feAthelfeiiewing loeaizdisffibutionftf
companies (LDCs): Pacific Gas and Electric Company: (PG&E), - "
Southern California Gas Company (SoCalGas), and: San,Dlego\Gas &

Electric Company (SDG&E). -Some.program: elements. recognize:
differences in operatlons between the LDCs.

II. Core Trapsmission and Rrocuxement Sexvicos
" LDCs shall offer the following services for core
customers: H oL o

A.

The LDCs shall offer the follow;ng serv;ces for core (P—l'
and. P-2A) usage.‘-

‘:' The LDCs shall offer'fxfn
interstate/intrastate: transmission service and‘ . ..
- procurement service to retail. end-use customers for‘core

usage on 2 bundled baszs. K

i H Each LDC shall offer bundled
core interstate/intrastate transmission service to
eligible large retail core end-use customers and
aggregated retail core cnd=-use loads on the:serving LDC’s
system to the extent required by and subject to-the- o
prov;slons of Decision (D.) 91-02-040 and any subsequent
CPUC decisions regardxng core transmzssxon servxce.

: PG&E shall offer bundled core
interstate/intrastate transmission service and core
procurement service to wholesale LDCS“on‘-'PG&E’E system.

wholesale LDC U : The pr;mary LDCs shall
offer unbundled core Lntrastate transmission service to
wholesale LDCs to the extent to which the wholesale LDCs
have obtained firm interstate pipeline transmissien
service or firm lntrastate supplxes on the primary LDCs’
systems for core ‘service. . -
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The LDCs shall offer core subscription transmission and
procurement service to noncore customers. Utility electric
generators may elect core subscription service for up to '50% of "
theixr average annual requirements in years 1 and 2 of capacity
brokering. Utility electric generators may elect no more than 25%
of their average annual requirements. in years 3 and 4. Begznnzng
with year S, utility electric generators may not. purchase any core
subscription sexrvice, assuming that serv;ce lS still offered.«

Core ubscrxptmon service uhall be orrercd to noncore
customers who must make a two-year commitment to the service:.and be
subject to a 75% take-or-pay requirement pursuant to the provisions
of D.90-09-089, as modified. It shall also be offered to SoCalGas’
wholesale LDCs to the extent that the wholesale LDCs are assigned -
Lirm intexrstate capacity and obtain matching fimm unbundled
intrastate transmission sexvice for the term of the core*
,ub-crlptlon sexrvice.

SoCalGas shall prov;de core subscription service on:-a pro’ -
rata basis across El Paso Natural Gas Company (El Paso) and
Transwestern P;pellne Company (Transwestern) systems and paths.
PG&E shall provide core subscription service on an equal basis
across the Pacific Gas Transmission (PGT) -and El Paseo: systems and
paths. This rule shall become applicable coincident with issuance
of valid capacity brokering certificates by the FERC.

C. Unbupdled ugggg;g‘;n;;;;gggg.g;gngg;ggigg §g;gigg

LDCs shall offer firm and 1ntarruptiblo intrastatc
transmission service on an unbundled basxs. .

: . ;w

1. WM* Fizm unbunclled noncore
intrastate transmission serv;ce hall be avallable to
customers . as rollows.»_ , " ‘

a. W&: Fixm unbundled
noncore intrastate transmission service shall be
available to customers who hold firm interstate
transportation capacity rights or who purcha e or
receive (1) gas delivered to an LDC
interconnection with an interstate: plpel;ne on a
firm basis, (2) intrastate California supplies
that are delivered directly into the serving
LDC’s system, or (3) supplies which are delivered
from storage facilities on the LDC’s systen,
provided that the receiving LDC has adequate
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capacity to recemve and redelmver such volumes on
a firm basis.: S .

WSkl g - Firm
unbundled noncore transmission scrvxce shall be
available to customers or customers of shippers
who deliver gas to the LDC on an interruptible
basis through existing interstate pipelines, to
the extent and so long as (1) the capacity of
those ‘interstate papelznes is not expanded so as
to ¢reate a mismatch of interstate and intrastate
capac;ty and (2) the receiving LDC has adecuate
capacity to receive and redelzver such volumes on
a . firm bas;s. .

The LDC shall have no obl;gatlon,to build new
facilities to. provide firm unbundled: intrastate
transmission service to customers who deliver gas
to the LDC on an 1nterrupt1ble basis through
exlstlng 1nterstate plpelxnes.‘

Imww_lmmm= Firm unbundled
noncore transmission sarvice shall be available
to customers who brlng gas to the LDC .on an
intexruptible basis across a new interstate
pipeline or an expansion of an existing 'pipeline,
provided that (1) the customer has given
assurances acceptable to. the LDC that the costs

. associated with any required enhancements of the
LDC’s system necessary to provide firm unbundled
transmission intrastate service to the customer
will be recovered by the LDC, (2) the required
enhancements are approved by the CPUC and are
constructed and placed in service, and (3) the
LDC has determined that it can physically provide
firm unbundled Lntrastate transmxss;on serv;ce to
the customer. ‘

:  All-customers
shall be eligible to receive 1nterrupt1ble unbundled
noncore intrastate gas transmxscmon servxce..

§ninngx_gp;ign§: Shlppers who receive unbundled.
noncore intrastate transmission serviee shall be

_responsible for obtaining their own interstate
pipeline transmission service or  intrastate supplies
that are del;vered dlrectly into- the qerv1ng LDC’s
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system commensurate with their needs. Their
interstate pipeline transmission options include:
a. New pmpellnes.“

Brokered capacmty-J'

Relanulshed capacity.fA

Sales at- LDC recempt polnts by‘marketers or
producers,

- - :. A ‘noncore end-use
customer who is served by -a jurisdictional wholesale
LDC and who obtains its own interstate transmission
sexrvice or obtains its own intrastate supplies on the

- system of the primary LDC serving the wholesale LDC
shall receive lntrastate transmxssxon service from
the wholesale LDC.

D. In;g;g;ili;z ngngmiggign §gxgqu

.. LDCs shall coentinue to. offer znterutlllty trancmLSSLOn
sexvice on an 1nterruptmble bas;s. s

Noncore custcmers<shall be. perm;tted to spl;t their
requirements between core: subscription '‘and unbundled transmission
serv1ce~and between f;rm.and 1nterrupt1ble transmzss;on sexrvice.

mm

Noncore. end-use custcmers may select rlrm unbundled
transmission service for their full requirements, - subject to the
alternate fuel use restrictions adopted for such service in
D.90-09-089 and such other restrictions as may be appropriate.

. . l : t
thppers other than customerS-may receive unbundled

noncore intrastate transmxssxon serv;ce on behalf of specxfled
customers. : ‘

1. Eligibilisxr“ A sthper wh;ch demonstrates that it
has a contract to supply gas to a customexr may, with
the customer’s approval, exercise:the customer’s
rights to transmission service on behalf of the

customer.
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n:  Such a’shipper may aggregate the rights

~of several customers for -purposes of contract
¢ administration, applicable use-or-pay requirements,

or bhalancing requirements.

Regourse: The customer shall remain ultimately
responsible to the LDC for payment of“ all applicable
charges.

: Each- LDC shall reserve-rirmfinterstategpipgline capacity
sufficient to serve the requirements of its retail core customers.

L.

’ : ion: SoCalGas’ reservation
for retail core service -shall be 1,067 million
cu. f£t. per day (MMcf/d) on an annual average basis.
Such reservation is based on SoCalGas’ forecasted
1995 core cold year requirements. R

’ Llon: PG&E’s reservation for core
service shall be 1,200 MMcf/d on an annual average
basis, including forecasted wholesale core demand.
Such reservation is based on PG&E’s foracasted 1995
core average year peak month reguirements and may be
;gjusted to reflect wholesale demands as discussed

low. . . . T - ) . e

Sriktexia:c The. LDCs’ resecrvations of capacity for
retail core service take into- account’ the following:

Firm storage dedicated to core service.
California-source ‘gas -available for core service.
Coxre protection purchase arrangements.

In order to- provide additional capacity for
SDGEE"s core growth, SDGLE may obtain additional
capacity for core after 1996 through access to a
proportionate share of the capacity obtained by
SoCalGas. through SoCalGas’ reacquisition options
with customers bidding into SoCalGas’ long-term
pool. = . b A bk
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SDG&E’s Core Reservation: . SDG&E’S reservation for
core service shall be not- less than-150 ‘MMcf/d on an
annual average basis, depending on.access to long-
term storage. Such reservation is based on SDG&E’s
forecasted 1995 corxe c¢old year requirements.

B. ; - E!S L !I E, "!"
Jurisdictional LDCs shall reserve 1ntérstaté'plpc11ne

capacity in orxder to provide core subscription service towvtheir ..
retail customers for noncore usage.

.

1. Qpen Seasons: The capacity reserved by

Jurisdictional LDCs to provide core subscription
service for retail customers.shall be determined by .
cach LDC through an open scason process. There shall
be an initial open season with subsequent open

seasons belng held every tweo years. ,

cgngg;;xi An LDC shall not be
required to obtain additional interstate pipeline
capacity in order to provxde core ,ubscrxptzon

service. . . A .

&_Qnsn_&ggﬁgnﬁ' -For.bpen seasoﬁs held after
tne ;n;t;al open season:

a. nggggg_ggmgngz If an LDC’s retaxl demand for
core subscription service drops to a-level below
the level established in the first open scason,
the resulting excess capacity: shall be
rellnqulshed, brokered, or offered on an
Lnterruptlble baols.

2 The costs that are allocated as a
result of this provision to SoCalGas or PG&E
noncore customers shall be recovered through the
Interstate Transition Cost-Surxcharge. - (ITCS).

Increased Demand: ~If the retail demand for core
subscription service. rises above either the

initial or -a subsequent downward adjusted level,
the LDC may acquire additional interstate
pipeline: capacity or reallocate to corxe
subscription customers interstate. capacity which
cannot be brokered at the ~as-billed” rate to
serve such demand. The utility shall file an
advice letter and gain Commission approval for
such an acquisition. However, if the LDC does
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. acquire such . capac;ty and .demand subsequently
drops, the cost of.such capacity 'shall he
allocated exclusively to retail customcrf taking
core subscription serv;ce. R

c. mg'x;'g mlmgg gg';-g ggggr_v_g;'ig,gg

PG&E shall reserve f;rm interstate pzpelmne capacxty so
as to assign firm unbundled interstate pipeline capacity to
wholesale LDCs sexved by PG&E to the extent such capacity is
requested by the. wholesale LDCs after consultatlon with PG&E.

l.

gxi;gxig: The volume of - interstate pipeline capacity

reserved by PG&E for a PG&E wholesale LDC shall be

based on a reasonable planning horizon and shall take
into account the wholesale-LDC’s use'of storage.

Cost Allocation: The cost,of snch.capacxty shall be
allocated to the wholesale LDC. :

Agjgggmgnggz The volume of interstate pipeline
capacity reserved by PG&E for a wholesale LDC may be
adjusted upon request of the wholesale LDC and
consent by PG&E to. reflect changes in forecasted core
demand on the whclesale LDC*s system.

Hnilg;exgl_xgﬂuc;;gnﬁ.. The re*crvatlon for the
wholesale LDC shall not be subject to unilateral
reduction by the wholesale LDC for the term of the
primary LDC’s contract with the relevant'interstate
pipeline.

D. - ﬁs&ilsz{g"m:eﬁ ale Bgﬁgn:s!;ﬂi m |

SoCalGas shall reserve firm: 1nterstate papelmne capacity
so as to assign firm unbundled lnterstate'pxpelmne ‘capacity to its
two wholesale customers SDG&E and Long Beach, Ln accordance with
the followxng prcv;sxons“ _ ,

l-

2.

§Q§§£_an;xgg; The f;:m lnterstate p;pellne
capacity:-allocated to.SDG&E’s gas department under

SDG&E’s contract. with SoCalGas shall remain allocated
for the remaining term cf the ccntract but only for
SDG&E’s core woad. e ‘ ey

§Q§g3_3§§ignmgn;é At ehy time‘pfior“tc five days

before the commencement of SoCalGas’ open season for

. brokerlng interstate. plpelane capacxty, ‘SDG&E may

give notice that it wishes:to reduce the 300 MMcf/d
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- of firm interstate: plpellne transportation rights
- provided to it under its:.contract with SoCalGas, as
‘modified by the Commission. - This reduction shall

become effective at the expiration of the current
contract on September 1, 1995. This reduction must
be split on a pro-rata basis between El Paso and
Transwestern pipelines. SoCalGas shall make the
relanulshed capacaty avamlable in 1ts opon season.

a. Zggg_ggngxggg_gggug;igg;f Absent notmflcatlon :
according to the above paragraph,- SDG&E may later
request such a reduction in its assigned capacity
rights after the end of its contract. However,
if it does so, SDG&E will be solely responsible
for the difference between the as~billed plpelxne
demand charges for the capacity that is
consequently released from assignment to SDG&E
and any revenue SoCalGas obtains through
brokering such capacity.

Long Beach Assignment: At any time prior to five
days before the commencement of SoCalGas’ open season
for brokering interstate pipeline capacity, Long
Beach may request.an assignment  of’ . firm interstate
pipeline capacity to meet its core requirement, split
pro rata between El Paso and Transwestern, at the
full as=-billed rate, for a term from the
implementation of capaczty brokering to'the
* expiration of SoCalGas’ contracts wzth El Paso and
Transwestern. : ,

a. Default Reservation: If Long Beach does not
provide notification according to the above-
provision, SoCalGas shall reserve interstate
.pipeline capacity’ (70% of El Paso and . 30% on
Transwestern) to meet Long Beach's core load.
wmmwmr Long ‘Beach” may
subsequently relinquish all or part of this
capacity back to SoCalGas. However, to-the
extent long Beach does so, it 'will be solely
responsible for any shortfall between the as-
billed: pipeline ‘demand charges and the actual
revenue that SoCalGas obtains from brokering the
rel;nqulshed capaclty.

‘ : .SDG&E‘and?Lohg Beach and
their noncore customers may also participate in
SoCalGas’ capacity brokering open' seasons for
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“unbundled intexstate pipeline capacity on the same
basic as all others. SDG&E’s electric department
shall obtain firm interstate capacity on the same
basis as othexr noncore customers.
compliance: The assignment of flrm 1nterstate

pipeline capacity to SoCalGas’ wholesale LDCs and the
rates therefor shall be consistent with:rapplicable
Federal Energy Regulatory Commrssxon.(FERC) orders
and regulatlons. :

SoCalGas' Reservat;ons on

C EX_Raso and Txanswestern

1. Pro-Rata Resexrvations: SocalGas shall reserve
capacity on the El Paso and Transwestern. systems for
core and core subscription service on a pro rata
basis, with the proration being determined without
¢consideration for any SoCalGas rellnqulshmenr of El

. Paso capaclty.

2. Relmrsnehlmm  SoCalGas shall be
responsible and put at risk for marketing all
relingquishable (600 MMcf/d) El Pas¢ -capacity that
SoCalGas opts to retain and that is not reserved for
the retail core or core subscription markets:or ..
prudently assigned at as-bllled rates.

3. Stranded Cosk: The tranded cost of. lnterstate
pipeline demand charges associated with interstate
pipeline capacity that is neither . (1) reserved for
core, (2) relincquishable, nor (3) marketable at

as-billed rates shall be allocated to customers
pursuant to further rules to be adopted 1n this
- proceeding.

bGi+s Reservations. on F) Fase snd BGI .
1. Bgugl;xeﬁg:zgsggng-e PGLE Shail,'ee'eeen as possible,

reserve capacity equally on the El Paso and PGT
systens for both . coxe. and - core subscrzptmon service.

2. §3;gn§g§_ggg;; The- stranded cost of interstate
pipeline demand charges associated with existing
interstate prellne capacity that is not (1) reserved
for core transmission serxvice, (2) relingquishable; or
(3) marketable at as-billed rates shall be allocated
+o customers pursuant to further rules to be adopted
in this proceeding.
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a. Surxgharge: To the. extent that such:costs are

Callocated to noncore . customers, the ‘¢osts shall
be recovered through the ITCS. “

G- Genexal Provisions

1.

pipeline Paths: Capacity through specific paths on
an interstate pipeline system shall be allocated in

- accordance with procedures,-rules, and regulations

establlshed by the interstate pipeline, subject to
the review and approval of the FERC.

: Interstate plpellne capaczty in
excess of the core and core subscrlptzon service
shall be availabkle for broker;ng or relingquishment,
at the LDC’s opt;on and subject to an reasanableness
rev;ews. S . :

by The LDCs shall use best
efforts to market any unused interstate pipeline
capacity that has been reserxved for core or core
subscription service, with brokering revenue being
credited against the cost.of providing core or core

‘subscription service, as appropriate.

. S

The prov;szons of thzs sectlon apply to zntrastate
transniss 1on servmces prov;ded by'the LDCs./

A- nnxzngngnﬁ

l;q

- ize: Noncore
transmission sexvice is defined as the daily
redelivery of an amount of gas by an LDC to a noncore
customer’s facilities or to storage for the
customer’s account, such amount being the amount of
gas tendered to the LDC on behalf of the customer at
rece;pt points into the LDC's system.. .

a. leiggxx;;g_ﬁ;g;ggg: Noncore transmmss;on
service shall include redelivery to storage for
the customer’s account only if the LDC offers a
storage program authorized by the CPUC and the
custonmer has arranged for storage .with the LDC. |
Noncore transmission service shall -not be
considered to be interrupted.if the amount of gas
tendered for storage exceeds applicable
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limitations on the LDC’s. ability~to accept gas
. for the customer s otorage account.

»
-

Fixrm noncore transmission:service.is‘defined as
noncore transmission service from interstate

. pipelines, from-California intrastate sources of
supply which are directly c¢onnected to the LDC’s
system, or from storage facilities on the LDC’s
system which is provided in accordance with the LDC’s
prioxity of service rules and any applicable LDC-
specific standaxds for f;rm noncore: transm;sszon
service. _

H Interrupt;ble noncore transm1951on service
is defined as the redelivery of gas by the LDC to a
noncore customer on a best efforts basis, subject to
the LDC’s priority of service rules; such gas having
been delivered to receipt points on.the LDC’s system
for the customer’s account from interstate pipelines,
from California sources including sources connected
through interutility transmission service, or from
‘'storage facilities on behalf of that customer.

The prlorlty or servzce on a jurlsdzctlonal LDC’s systen
shall be revxsed to be as follows.

Lot Pr;or;ty 1 core servzce,.« -

'-2. Pr;or;ty 2A.core serv;ce.
D 3 Cn
"»Fmrm noncore—transm;ss;on serv;ce.A

Interruptzble noncore transm;ssmonaserv1ce.

= To the
extent operationally feasmble, before interruption of
firm noncore transmission service, LDCs shall curtail
mnterruptzble noncore transm;ss;on serv;ce-

a. .Rgxggn;_gt_ngxgulg_xg;g: Such,curtallment shall
be on a “percent of default rate” basis, with
. customers who pay- the lowest percentage of
default rates being curtailed first. Customers
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paying;the‘same~percentage“or\default rates shall
. be: curtailed on.a- pro-rata basis with the
exception that utility electric generation (UEG)
- loads shall be-curtailed prioxr to .cogenerator
loads pursuant to D 90 09 089, a5~modx£med.

ggmpgngg;ign Ir curtallment of 1nterrupt1ble
noncore transmission service results in
involuntary diversion of an .interxruptible
customer’s gas, (i.e., the. transpoxt gas is
delivered to the LDC receipt point with the
interstate but not delivered to the transport
customer who caused the gas to be delivered to
that pOLnt) the LDC shall compensate the
lnterruptlble customer in:accordance with the
provisions. set forth below regarding compensation
for 1nvoluntar11y dmverted ‘gas. -

‘ v ion: LDCs ‘shall- not use such
lnvoluntary diversion as‘a oupply opt;on for
: economxc purposes. :

Y_o.lumm_er_im 'I"me LDCs may" offer to
purchase flowing. supply from interruptible
intrastate noncore shlppers provided that the
price paid for gas that is ‘thereby. diverted does
not exceed the pr;ce pa;d fox lnvoluntarlly
diverted gas. ,

: F;rm noncore
transmission service shall be interrupted only if
necessary to maintain service to core customers.
Such interruption shall be .effected through the
diversion of gas supplies from firm noncore shippers.
Volumes diverted from .firm noncore:cshippers -shall be
purchased through (1) voluntary core protection
purchase arrangements and (2) inveluntary diversions.

a. v . . .
The LDCs may entor into voluntary core protection
“purchase arrangements with noncore firm -shippers
to provide a source or supply for core
requ;rements.

zzigg: Tho przce pald by an LDC zor voluntary

- core protection gas shall be determined through
‘negotiation with the ‘customer, subject to a price
- ceiling of 150% of monthly welghted average cost
- of gas (WACOG) . .
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Ruxchase Sequence: - Gas that is made available to
LDC= through voluntary core protection purchase
arrangements shall be purchased on a least-cost
basis, with least expensive supplies being
purchased flrst, to the extent operatxona;ly
feas;ble. : _

v Al ions: . To the extent that
voluntary core protection purchases. are
inadequate for core protection, the LDCs shall be
authorized to divert gas supplies from firm
nonceore transmission service‘cu'tomcrs-

:  Such d;vers;ons shall be performed on
a pro rata basis among firm noncore shippers with
the exception that UEG loads shall be curtailed
prior to cogenerator loads, pursuant to
D.90-«09-089, as modified.

Resakien:. The LDCS-fhall rotate diversions among
. firm non¢ore transmission servzcc customers.

ggmngngg;ign: I! a rlrm noncore transmission
service customer’s gas is involuntarily diverted,
the customer shall be compensated by the:LDC.in
accordance with the provisions set forth below
regarding. compensatxon for. lnvoluntarlly diverted
gas.. , o ,

Economic Rivexzion: LDCs shall hbﬁ\ﬁuo such
involuntary diversion as- a supply optxonwror
economic purposes.m‘~-» R

Bgngx:_;g_gzug Wxthln one . (1) buszness day
following the initiation of any involuntary
diversion, the LDCs shall notify.the:CPUC of the
diversion.

. RG.&E_LEJ&&D&LD.QRMMD& The ‘above provisions
concerning voluntary core protectmon purchase

- arrangements and involuntary diversions shall
apply, as.appropriate, if PG&E interrupts firm
noncore transmission, service to the PG&E’s

clectric department.

: Any voluntary core
protect;on purchase arrangement with PG&E’s
electric department shall be filed with the
Commission as an advice letter.
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vo: i ive. t A
noncore transmission service customer whose gas is
involuntarily diverted shall be paid the higher of
(1) the cost of alternate fuel or replacement energy
used by the customer during the diversion plus
associated transportation costs actually incurred by
the customer, (2) 150% of the LDC’s WACOG for the
month in which the curtailment occurred, or (3) the
customer’s actual cost of gas. =

a. ‘Reasonableness: Compensation paid for

involuntarily diverted gas in‘accordance with
these provisions shall be presumed to be
reasonable in CPUC proceedings, provided that the
diversion was a prudent utility action.

b. Audif: The LDC has the right to audit the
customer’s alternate fuel or replacement energy
¢osts, the customer’s actually incurred
transportation costs, or the customer’s actually
incurred cost of gas. In the event of *
disagreement, these costs shall be determined by

binding third party arbitration.

71;“

Load Balancing: ' The LDC"shall provide the necessary
hourly load balancing each day between supply and

demand.

: Shortfalls of
scheduled interstate gas deliveries shall be applied
first to interruptible intrastate shippers, then pro

rata among firm shippers.

: Pursuant to. Item E.2 below,
SoCalGas may offer a performance quarantee under
which SoCalGas shall maintain or improve the
facilities needed to provide firm noncore
transmission service without more than one
curtailment episode per customer during any ten-year
period. C '

a. DRefinition: ”~One curtailment episode” is defined
as being:not'mo:c'than,72ﬂcqnsgcutive hours
(three days)*of'full“cuztailmenpﬂbr the
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volumetric equivalent of 72 hours ‘of-full
curta;lment spread throughout 2 f;ve—day period.

Retasion: . SoCalcas hall rotate curtallments

-anong flrm noncore transmission service customers

in order to minimize the number of curtailment
episodes experienced by any .one ‘customer. During
the ten-year period, all UEG loads shall be
curtailed at least once before any cogenerator
loads are curtailed. If the performance :
guarantee in E.2 is suspended or not'offered, all
UEG loads shall be curtailed before any
cogenerator leads are curtailed pursuant to -
D.90-09~089, as modlfled and pursuant to th;s
decision.

T

Ir a customer suffers more-

then SoCalGas . may, by way of tariffed: offerlng, ‘
provide the customer with a Service Interruptmon

Credit equal to $2.50 per dekatherm of gas durxng the o

curtailment episode.

a.

Maxinun Credit: The maximum Service. Interruption
Credit obligation of SoCalGas in any calendar

year will be $5 million. If SoCalGas” cumulatzvc‘_

¢credit obligations to customers exceed this
level, such credit obligations w111 be’ prorated
$0 as to total $5 mxllmon. -

Rgggxg;x_gz_gxggi;:' SoCalGos shall not sock

recovery of Serv;ce Interrupt;on credzt payments
in its rates

Force Majeure: SoCalGas shall not. be: requzreg to

provide the Service Interruption Credit- for

.curtailment episodes that are the dlrect result

oz force majeure events

Eggg;ig;ign: .SoCalGas and. ;nterested SoCalcas B
customers agree to negotiate in good. faitha '
mutually acceptable force majeure provmslon and a
provision regardlng suspension of the Service-
Interruption Credit-in certain scheduled-
maintenance 1nterruptxon sztuatlons.

ssxgigg_gg_apggzz SoCalGas and SDG&E shall operate
-as independent gas systems to the extent
eperationally feasible. Noncore customers will be
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curtailed by SDG&E or SoCalGas to the extent
necessary to maintain  service to-each LDC’s own core
customers. SDGLE or SoCalGas will not curtail
noncore requlrementc to serve the core requirements
of the other except as. provided by: a mutual
assistance agreement to be agreed to by the two
utilities. = :

V. SoCalGas Pacaf;c Interstate .
Transmission Company/Pacific otfshore
Eipeline company (PITCO/POPCO) Costs

A. Cost Allocation

The difference between the PITCO and POPCO total
delivered cost of gas and a competzt;ve price shall be allocated
equitably.  The portion that is allocated: to the ¢core shall be
borne by the core through rates as determined by the Commission.
The portion that is allocated to the noncore shall be recovered
through the ITCS. ‘ T

VI. Baﬁﬁﬁ
A. Retail Bundled Core Txansmission Sexvice
P Rates for bundled core'trausmiscion,service to end=-use
ustomers shall be calculated to recover (1) the cost of interstate
plpclrne capacity reserved for such service plus (2) the intrastate
costs and transition costs that are allocated to such service.

Additionally, core procurement customers shall PaY rates calculated
to recover procurement costs.'

B- Mamwmmmm

Rates for core transmission service to wholesale LDCs
shall be calculated to recover (1) the.cost incurred by the primary
LDC for interstate pipeline: capacity reserved pursuant to the
request of the wholesale LDC plus (2)' tho intrastate costs and
transition costs that are allocated to such service. Additionally,
core procurement customers shall pay rates calculated to recover
procurement costs.‘ :

¢. Wholesale Unbundled Core T
In5xQ53Qﬂﬂ;xxﬂnﬁmlﬁﬁlﬂn_ﬁﬂxxlgﬂ

Rates for unbundled core intrastate transmission service
to wholesale LDCs shall be calculated to recover theintrastate
costs and transition costs that'arewallocated tomsuch-service and
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shall exclude interstate -pipeline demand ‘charges, except to the
extent that such costs are transition costs.
D. Core Subscription Sexvice . - ot L oaLio s

Rates for core subscripflon service shall be'caicﬁiate&'-u
to recover (1) the cost of interstate pipeline capacity reserved to
provide such service plus (2) the-intrastate costs and transition
costs that are allocated to such serv;ce, including transition
costs that are allocated to such service for recovery through the

ITCS. Addxt;onally, core subscription rates shall be calculated to
recover associated core procurement costs.‘ : . . R

1. Qigggug;ing: Core subscrlptlon serv1ce rates shall
not be discountable.

2. Bg;g_&:;ggggzg: Tho structuro o! core subscrmptlon
service rates shall be a multi-part rate.designed to
recover all allocated costs, with all interstate
pipeline demand charges and potentially, some portion
of intrastate costs. being recovered through a fixed -
resexvation fee. - P Lo s e

, “ﬁ”f; u;‘.t:ﬂx‘;?ﬁ

Rates for firm and 1ntcrrupt1blo unbundlod noncore
intrastate transmission service for end-use customers and wholes ale
ILDCs shall be calculated to recover intrastate costs, including .. :
transition ¢osts that are allocated to such serv;ce for recovery fg~
through the ITCS. - . Ce Doemelo

L. Ripgling_nemgng_gngxggaz;-The-rate for~firmnand;w~m B
interruptible unbundled intrastate transportation .- -
service shall exclude interstate pipeline demand
charges, except to the extent such costsare
transxtzon costs bzlled through the ITCS.

:, The default rate foru:
' 1nterrupt1ble—unbundled noncore intrastate - L
transmission service shall be calculated to be .
equivalent to the fully allocated rate for firm -
unbundled noncore intrastate transmission service

stated on a volumetric basis.

Discounting: Firm intrastate rates shall not be
discountable. Interruptible intrastate rates may be
discounted as appropriate.
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F. Intexstate Transition Cost Surchaxqge . '

The ITCS shall be a volumetric surcharge that shall apply
to nonc¢ore customer services and shall serve ‘to-recover various
interstate plpellne costs. The ITCS shall not be subject o
d;scountlng.A

G- xwmqmm

' PG&E’s electric department shall purchase gas suppl;es
separately—from PG&E’s gas department ‘except that PG&E‘’s. gas :
department may sell gas, under contracts existing as of: SR
September 1, 1991, to PG&E’s electric department 1f such sales are
required to aveoid contract penaltle '

ek o N , ‘_
R QFS'shail be elidibleefot5cotefsubscriptien“service and
for firm and interruptible unbundled noncore 'intrastate

transmission sexvice at the UEG rates for equivalent: levels of
service, including the ITCS.

B. 3 xs v' e | -

QFs may'obtaln 1nterstate servmce from any of thewf~
resources available to unbundled noncore customers (e.g., new’
pipelines, brokered capacity, relingquished capacity, or: c;ty-aate
sales by marketers or producers). The LDCs shall notify S :
cogenerators of UEG interstate service elections at least flve
business days before cogenerators must elect their own
transportation serxvices, as set forth -in D.90-12-100.

C. Interstate Sexvice - = <i - oE T

Any dxscounted rates for xnterruptlble 1ntrastate
transmission service offered the UVEGs must be offered to -
cogenerators.- The LDCs shall notify cogenerators of UEG 1ntrastate
service elections at least five business days before cogenerators
must elect their own transportatzon serv;ces, as‘set forth in
D.90-12-100. :

sy,
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Xering Interstate Pipeline ¢ .
A. Requlation

Interstate pipeline capacity shall be brokered by the
primary LDCs and rebrokered by assignees of brokered capacity in
accordance with applicable FERC and CPUC orxrders, FERC brokering

certificates, and approved FERC and CPUC tariffs.

B. ZIexm

The term of arrangements for long-term brokered capacity
shall continue for a period of tim» established by the assignor,
not to excecd the earlier of (1) the expiration of the applicable
FERC brokering certificate or (2) the expiration of the assignor’s
rights to the interstate pipeline capacity invelved in the
transaction.

Each LDC shall offer one-third of available capacity on a
short~term basis whereby noncore customers may select firm
interstate capacity for one- or two-year periods.

C. Allocation Procedures

Each LDC shall first conduct an open season for core
subscription service. Any remaining capacity shall be made
available to all shippers, pursuant to other provisions in these
rules.

IX. $chedule

Provided that FERC brokering certificates are effective
in timely fashion, the LDCs shall assign interstate pipeline
capacity in excess of core and core subscription needs and
implement core subscription service and unbundled noncore
transmission service in a manner consistent with these rules.

(END OF APPENDIX B)
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H:SSLER, COMMISSIONER, CONCURRING' It'is wnh a mcasurc of rcIuctancc
that I Jom the opxmon and order of the Comrmssmn in this procccdmg My conccm -
sterns from a subject implicated in our business this day and which, I anucxpatc, will
recur often in our future. The topxc is a settlement agrccmcnt and the dcfcrcncc 'if
any, which my collcagucs and 1 ought to dxsplay in dxsposmg of thc pubhc s busmcss

In the ycstcrdccadc of the Commission”s “affairs obr mission was rclanvcly .
straight forward. The entitics suchct to our Junsdxcnon were either monopohcs or thé’ :
functional cquwalcnt in their ability to ‘avoid the dxsmphnc of | compctmon Our task |
was o assume a rcgulatory role which would redeem the pubhc interest by subsntunngi
for the discipline of enlightened compctmon. In pcrfom'ung this task 'we were guxdcd |
by statutory’ pr0vmon\ Commission prcccdcnt and decades of common Taw pro- R

nouncement by courts in California and our sister Junsdxcuons. Tn such a climate the

concept of a settlement agrccmcnr was gwcn scant attcntxon Our mk was to formu-

late 2 dccrcc not bargam for an outcomc.

My ‘brief’ cxpcncncc reveals that I have bccn askcd to function in a vcry
different chmatc. Most vividly cxcmphﬁcd in thc ﬁcld of tclccommumcanons but”
mirrored in’ other mdustncs suchct to our rcgulanon thc modcm task is to rc-cxammc
the ancient assumptions rmpccnng monopohcs and the potcnnal of compcuuon as a
disciplinary force. The moment a compcntor “is admitted to the field the rcgulatory
climate changes. A Commission accustomed to dealing’ with ‘individual chargcs
suddenly finds itself assuming the role of a referee. An advance beyond a duopoly
merely summons: additional forces each with a real stake m both thc substannvc rules
and procedural practices of a body such as ours. Uncheckcd thcsc forccs foster an

advcrs:mal chmatc more noted for hcnt than hght. . R




A term presiding over a forum for hotly adversarial proceedings poses an
uncomfortable yet tolerable burden if, in the end, the public interest is vmdncatcd‘ Buz
the complications introduced in what some have termed the "new regulatory framc-
work” 80 f;u' bcyond an offense to manners.. Unlcss thcsc‘cncrgxcs,axc rcch:mnclcd. I
fear that our procccdmgs will bccomc hopclcssly rmrcd :md our, chanccs of amvmg at
an opumnl ordcr dramancally rcduccd

Proccdural dxsfuncuon is thc more app:u'cnt casualty Today, as m formcr nmcs.

Comnussxon procccdmgs dcal thh substannal cconomxc qucsnons and mvolvc thc
alloc;mon of masswc dollars whcthcr mcasurcd in terms of prcscnt worth or futurc |
advanmgc. An unfortunatc hallmaxk of thc advcrsana] systcm used in cwxl lmg:mon ,
has already bcgun to characterize our procccdmgs Time is not a noutra] factor. It
favors thc mtcrcsts of those who are advantagcd by the status quo. Such parncs tradc
on dclay Thc recent spate of proccduml monons conccmmg dxscovcry, thc battlcs |
waged over what is essentially quza tzmet rclxcf and the bids for mtcrlocutory appcllatc

hearing presage a near term future which no ranonalc decision maker could favor

Such litigation tacucs waste more. than time. Thcy dcplctc treasure and thus cxaccrbatc

the advantage cnjoycd by thosc interests ablc or wxlhng to support the fccs of lawycrs |

and the inevitable suppomng litigation cast.  An outcome dxctatcd,by thc rclatwo
abxhty of a lmgant 10 bear the corroswc forccs o£ nmc and the costs of [process may ..
advancc the public good. but such a, result would bc pure coincidence. Thc dcstructwc

potcnnal of thcsc stratagems m a cml tnal are gncvously magmﬁcd In our procccd-

mgs Unhkc thc traditional tnal court encounter between two advcrsancs our procccd-
mgs frcqucntly embrace a mulutudc of partics cach a potcnnal font of dxlatory tacncs. .

s e e

- IThe service list in this procceding reveals the presence of 69 participants exclud-,. .

| mg Comm:sslon smff

B A PR L T

At thc Octobcr 23 Comrmssxon confcrcncc I sympamucd wuh Admxmsu'.mvc
Law Judgc Wheatland who was faced with 'a raft of competing motions for summary

judgment in a telecommunications dispute. I compared his task to that of an individu-

2
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* - The damage-is not confined to-procedural -obfuscation. ~Lost in ‘the: shuffle/is the™
quest for appropriate-general rules and their.optimal<specific application. Solutions i
framed in ‘Commission precedent or even statutory.content may. well:have been:
functional in a bygone age. The challenge' of the present is to-adapt.or:supplant these -
rules in a.process.which changes tactics even as:it preserves fidelity: to therultimate - .-
goal of vindicating the public interest: . An adversarial process. may: generate: a broad - .
reexamination of an industry with a resultant articulation: of new-or modifiedrules. .
But-it is more likely to-center upon rival bids.to-employ ill suited. solutions in further- -
ing short-term advantage. o L e T e e e e

- .. There is an alternative. ‘If the: Commission can:foster a.cooperative attitude.:: =
toward problem solving we may achieve substantial procedural economies. while.:;:- . .
enhancing our.ability to fashion general rules.and specific outcomes: which: guard the -
public advantage..- Broad participation. settlements, such-as the one tendered in:this ...
proceeding, afford us an opportunity to break out of the trial. type litigation mould... -
Producing -a.regulatory-climate ‘which: will foster such behavior will not be: casy-given::. .
our uitimate decision making responsibility.. v T L T i et L

.~ Two factors are clearly in tension.:: Qur challenge is to balance them.; First, the .
members of this Commission may not surrender. ultimate regulatory: responsibility: 1o :: .
the very persons whose actions or inaction: are: affected with. a-public interest...:Second, :.
for a settlement forum to be productive the participants must envision:advantage as a
consequence of open.and committed participation. Excessive deference would betray::: ...
our public trust.- Refusal to value a settiement.agreement:would deprive:the:parties-of
any-incentive to negotiate-in good faith. In a worst case scenario,. our use of-alterna--. ...

tive dispute resolution: machinery with routine indifference to-its suggested.conclusions.”.

would.leave parties: with, only two.alternatives.. They could: ¢ither.posture: for. position: .

T T L T NI R R
R L R N AT

. -al-charged with crossing a:ming: field, while juggling live handigrenades; and herding .-
cats. C.87-01-007. The imagery was borrowed from Assemblyman Ross Johnson who
used it to describe his reaction o being-deposed by his colleagues as a‘floorleader. '’
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inan eventual trial, or.procrastinate.in- efforts.to-prolong: a: preliminary::process.. For

cach participant the election would :be.dictated by the impact.of time.: »oi s v oo
It is in-this:context, and speaking only for myself, that I announce a: willingness:

to defer to the terms of a settlement which satisfies:two criteria. - First, that the.: ..o ..

settlement commands broad support among participants who-we believe: fairly: reflec--

tive of the affected interests. -Second,-that-it does not contain: terms.which contravene
statutory provisions or prior Commission decisions.: If the.settlement:does not conform. -
to the first criteria, it will have little persuasive force in-my deliberations. If.it passes::

muster under the first, but contains terms which transgress statutory:provisions or.. =

Commission precedent, I will be confronted :with a different problem.. It may:be that

an obsolete rule.is the problem. Yet it is obvious. that there is a distinctiontorbe made: -
predicated upon the source of the rule. My oath of office obliges me to. carry out'the’ -
terms of any applicable legislation. If antiquated.statutes are to be repealed:or: ™ . "
amended the task is that of the California:Legislature. ‘Commission precedents:are . -
committed to our custody. We may modify or abandon-.them, but parties proposing . .
such a step must understand that they have the:burden of: convincing 'me that-suchia " .-

change is clearly required lest the public-advantage be lost.- If change-is beyond my

authority or.conviction, I will defer to the parts or provisions of-a:settlement which do -

not transgress a controlling statute or sound precedent. ... . . o N

I have applied this methodology to the instant controversy. :I.am:satisfied. that, .-

although it did not command unanimous-allegiance, the settlement agreement-was ...

broadly supported by a cross section: fairly:representative of the many implicated« .

interests.. My problem is with the second-criteria. ' The settlement’s.attempt:to. preserve..
the "Access Agreement” was. clearly. at variance with prior Commission ‘decisions .+ .

which had announced a different implementation ‘agenda in the. context of a clearly. ..

articulated identification of the public interest. Like my colleagues, I have not been

convinced that the public interest’ rcquxrcs an abandonmcnt of thosc prcccdcnts. In
such cucumsmnccs.l have Jomcd in an ordcr whxch wnh minor. modxﬁcauons accepts
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the balance of the settlement agreement while rejecting that controversial provision.
In closing, I note that the use of multi-party regulatory negotiation has been
discussed in recent literature,? and been used on an experimental basis by our sister
commissions in a number of states.” The "workshops™ which this Commission has
utilized in recent years obviously fall within this experimentation. In the months and

years to come I look forward to working with my colleagues and the broadest possible

varicty of parties and voices in refining what I instinctively perceive to be a superior

approach to discharging our responsibility.

/s/Daniel Wm. Fessler

Daniel Wm. Fessler

November 6, 1991
San Francisco, California

2See. Lawrence Susskind. Regulatory Negotiation at the State and Local Levels,
DR FORUM, National Institute for Dispute Resolution, p. 6, January 1986,

’d.
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FESSLER, COMMISSIONER, CONCURRING: It is with a measure of reluctance
that I join the opinion and order of the Commission in this proceeding. My concemn
stems from a subject implicated in our business this day and which, I anticipate, will
recur often in our future. The topic is a settlement agreement and the deference, if
any, which my colleagues and I ought to display in disposing of the public’s business.

In the yesterdecade of the Commission's affairs our mission was relatively
straight forward. The entities subject to our jurisdiction were either monopolies or the
functional equivalent in their ability to avoid the discipline of competition. Our task
was to assume a regulatory role which would redeem the public interest by substituting
for the discipline of enlightened competition. In performing this task we were guided
by statutory provisions, Commussion precedent, and decades of common law pro-
nouncement by courts in California and our sister jurisdictions. In such a climate the
concept of a settlement agreement was given scant attention, Our task was to formu-
late a decree not bargain for an outcome.

My brief experience reveals that I have been asked to function in a very
different climate. Most vividly exemplified in the ficld of telecommunications, but
mirrored in other industries subject to our regulation, the modern task is to re-examine
the ancient assumptions respecting monopolies and the potential of competition as.a
disciplinary force. The moment a "competitor” is admitted to the field the regulatory

climate changes. A Commission accustomed to dealing with individual charges
suddenly finds itself assuming the role of a referee. An advance beyond a duopoly
merely summons additional forces each with a real stake in both the substantive rules
and procedural practices of a body such as ours. Unchecked, these forces foster an
adversarial climate more noted for heat than light. |




A term presiding over a forum for hotly adversarial proceedings poses an
uncomfortable yet tolerable burden if, in the end, the public interest is vindicated. But
the complications introduced in what some have termed the "new regulatory frame-
work” go far beyond an offense to manners. Unless these energies are rechanneled, I
fear that our proceedings will become hopelessly mired and our chances of arriving at
an optimal order dramatically reduced.

Procedural disfunction is the more apparent casualty. Today, as in former times,
Commission proceedings deal with substantial economic questions and involve the
allocation of massive dollars whether measured in terms of present worth or future
advantage. An unfortunate hallmark of the adversarial system used in civil litigation
has already begun to characterize our proceedings. Time is not a neutral factor. It
favors the interests of those who are advantaged by the status quo. Such parties trade
on delay. The recent spate of procedural motions concerning discovery, the battles
waged over what is essentially quia timer relief, and the bids for interlocutory appellate
hearing presage a near term future which no rationale decision maker could favor.
Such litigation tactics waste more than time. They deplete treasure and thus exacerbate
the advantage enjoyed by those interests able or willing to support the fees of lawyers
and the inevitatle supporting litigation cast. An outcome dictated by the relative
ability of a litigant to bear the corrosive forces of time and the costs of process may
advance the public good, but such a result would be pure coincidence. The destructive
potential of these stratagems in a civil trial are grievously magnified in our procc;:d-
ings. Unlike the traditional trial court encounter between two adversaries, our proceed-

ings frequently embrace a multitude of parties each a potential font of dilatory tactics.'

MThe service list in this proceeding reveals the presence of 69 participants exclud-
ing Commission staff.

L3
4

At the October 23 Commission conference I sympathized with Administrative
Law Judge Wheatland who was faced with a raft of competing motions for summary
judgment in 2 telecommunications dispute. I ¢ompared his task to that of an individu-
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The damage is not confined to procedural obfuscation. Lost in the shuffle is the
quest for appropriate general rules and their optimal specific application. Solutions
framed in Commission precedent or even statutory content may well have been
functional in a bygone age. The challenge of the present is to adapt or supplant these
rules in a process which changes tactics even as it preserves fidelity to the ultimate
goal of vindicating the public interest. An adversarial process may generate a broad
reexamination of an industry with a resultant articulation of new or modified rules.
But it is more likely to center upon rival bids to employ ill suited solutions in further-
ing short-term advantage.

There is an alternative. If the Commission can foster a cooperative attitude
toward problem solving we may achieve substantial procedural economies while
enhancing our ability to fashion general rules and specific outcomes which guard the
public advantage. Broad participation settlements, such as the one tendered in this
proceeding, afford us an opportunity to break out of the trial type litigation mould.
Producing a regulatory climate which will foster such behavior will not be easy given
our ultimate decision making responsibility.

Two factors are clearly in tension. Our challenge is to balance them. First, the
members of this Commission may not surrender ultimate regulatory responsibility to

the very persons whose actions or inaction are affected with a public interest. Second,

for a settlement forum to be productive the participants must envision advantage as a

consequence of open and committed participation. Excessive deference would betray
our public trust. Refusal to value a settlement agreement would deprive the parties of
any incentive to negotiate in good faith. In a worst ¢ase scenario, our use of alterna-
tive dispute resolution machinery with routine indifference to its suggested conclusions
would leave parties with only two alternatives. They could either posture for position

Al

a charged with crossing a mine ficld, while juggling live hand grenades and herding
cats. C.87-01-007, The imagery was bormowed from Assemblyman Ross Johnson who
used it to describe his reaction to being deposed by his ¢olleagues as a floor leader.
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in an eventual trial, or procrastinate in efforts to prolong a preliminary process. For
cach participant the election would be dictated by the impact of time.

It is in this context, and speaking only for myself, that I announce a willingness
to defer to the terms of a settlement which satisfies two criteria, First, that the
settlement commands broad support among participants who we believe fairly reflec-
tive of the affected interests. Sccond, that it does not contain terms which contravene
statutory provisions or prior Commission decisions. If the settlement does not conform
to the first criteria, it will have little persuasive force in my deliberations, If it passes
muster under the first, but contains terms which transgress statutory provisions or
Commission precedent, I will be confronted with a different problem. It may be that
an obsolete rule 1s the problem. Yet it is obvious that there is a distinction to be made
predicated upon the source of the rule. My oath of office obliges me to carry out the
terms of any applicable legislation. If antiquated statutes are to be repealed or
amended the task is that of the California Legislature. Commission precedents are
committed to our custody. We may modify or abandon them, but parties proposing
such a step must understand that they have the burden of convincing me that such a
change is clearly required lest the public advantage be lost. If change is beyond my
authority or conviction, I will defer to the parts or provisions of a settlement which do
not transgress a controlling statute or sound precedent.

I have applied this methodology to the instant controversy. I am satisfied that,
although it did not command unanimous allegiance, the settlement agreement wa§
broadly supported by a cross section fairly representative of the many implicated
interests. My problem is with the second criteria. The settlement’s attempt to preserve
the "Access Agreement” was clearly at variance with prior Commission decisions
which had announced a different implementation agenda in the context of a clearly
articulated identification of the public interest. Like my colleagues, I have not been
convinced that the public interest requires an abandonment of those precedents. :In

such circumstances, I have joined in an order which, with minor modifications, accepts
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the balance of the settlement agreement while rejecting that controversial provision.

In closing, I note that the use of multi-party regulatory negotiation has been
discussed in recent literature,? and been used on an experimental basis by our sister
commissions in a number of states.” The "workshops" which this Commission has
utilized in recent years obviously fall within this experimentation. In the months and
years to come I look forward to working with my colleagues and the broadest possible

variety of partics and voices in refining what I instinctively perceive to be a superior

U

approach to discharging our responsibility.

D:micl &m Fessler

November 6, 1991
San Francisco, California

*See. Lawrence Susskind, Regulatory Negotiation at the State and Local Levels,
DR FORUM, National Institute for Dispute Resolution, p. 6, January 1986.

’Id.




