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Dec:.s:.on 91-11-036 November 20, 1991 NOV 2{”99' o
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OFMCALIFORNIA

Medall:.on Real Estate cOrporation, ) .n ‘U @& ‘
S COmplalnant, " ;:‘ - # sk

'vs;j ) case. 91-05—012 i

o R (F;led May 7, 1991) .

Pacific-Bell,

'Dgrenaahe;“fi

ExgnxJ&hJﬂdgigmﬁ ‘for Medallion Real

. Estate Corporation, complainant. .. -
’ » Attorney at Law, for
Pacific Bell, defendant.

OPINION

Statement of Facts: ' - ERREE ST T T T
-For a number of years leading up to September 'S, 199¢,
Jack W. Huber, a real estate broker operating as’'a sole proprietor,’
operated a successful multi-office real estate busxness -doing
business as Century Medall;on Realty, One or thcsa ‘Huber offices
was located at 10370 South De Anza BquIeyard‘ln Cupertino, Santa
Clara County. A considerable number of independent contractor
realtors worked out of Huber’s Cupertino office with telephone
service being furnished by Huber as part of this business
arrangement.,'rhe Cupertino«orfice~wasIintérnallyiserved by three
separate Measured Business Line services and a Data Access Line
service. Billings for these Pacific Bell (Pacific) services went
to a Huber office other than the De Anza Boulevard, Cupertmno
offzce. ’ ‘
Unfortunately for Huber;lhé'had'6vétéx§$hded“”ah&“ﬁith -
the advent of the current economic recession hls real estate o
business declined. He attempted negotxatmonv ‘to scll hls*orrlces,‘
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but when the negot;atxons fa;led, Huber f;led Chapter ll bonkruptoy
on-September 5, '1990. The business continued under Hubex  as ‘debtor
-”;n pbgséégién- At the same time Huber approached-three of:the
.brokers whowere working out of the Cupert;no off;ce, Frank M.
williams, Perry Demorest, and Murray James, to see if they and
others would" be.interes;ed in salvaging the Cupextino ‘office.
These three then joined with 21 other brokers in that office: on:
approximately Octoker 18, 1990, and anorporated as Medallion Real
Estate Corxporation (Medallion) to purchase the Cupertino=-located
real estate business portion of Huber’s operation. The 24
stockholders of Medallion thereupon elected James  as presideﬁt, in
which capacity he served for ~about’ three months, resigning about
year-end to be reploced by Demorest as president. |

On October 26, 1990 the United States Bankruptcy Court
for the Northern District of California, Division 5, in
Case 590-04213~-JRS, approved sale of the Cupertino-located
business, free and clear of all liens and encumbrances, for-$63,000
to Medallion. . Oxdering Paragraphs 3, 4, and 7 of the Bankruptcy
Court’s. oxder stated: : : ‘

- "3. The Medallion Real Estate COrporat;on shall..
have no obligations to any creditors ¢f the
Debtor herein except as expressly set foxth™
in the Asset Purchase and Sale Agreement . ..
between the Medallion Real Estate .
Corporation and the Debtor ('the
Agreement’). Lo

The Agreement is”attaohed'to?this”Ordet as’
. Exhibit ‘1’ and made part of this:Order by.. ' -~ /"
this refez:ence‘. "t . i e ‘

-+ 1 While the photocopy of the court order submitted .as_ an exhib;c
had a "Business Agreement" sheet attached, it bore no e

identification as "Exhibit 1" -as stated in the -oxder.  .However, the
content and other mark;ngs were, persuas;ve that it is the agreement

(Footnote ¢ontinues on next page)
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" ‘Phe Medallion Real’ Estate Corporatlon shall

bear full responsibility for all ‘"

obligations incurred by their business. .

operat;on beg;nn;ng on October 18, 1990. o o

_ In the real estate business, as testmf;ed to by Wmll;amsf

the telephone numbers are perhaps the most vital part.of. the . .-
business. Cbviously to presexrve the facade of business continuity,
Medallion had elected to do business as “"Century Medallion - ..
Realty"--the same styling.as that previously used by the now .
bankrupt Huber, and it wanted the same public telephone numbers.
Accordingly, on October 16, 1990, "Janet," & representative from
Medallion, telephoned Pacific’s business.office to ask .about; -
Medallion taking over Huber’s 408-996-9990 measured business line
service. Nothing was then mentioned about the other sexvices.
Purportedly, Medallion was unaware of their existence as the
billings went elsewhere than the Cupextino office.  The Pacific . -
representative advised of its. supersedure procedure: that.a form
had to be signed by the outgoing and incoming parties and.that_the.
then existing account must be paid to:a;zeroﬁbalance.z-,Paoific:sg
local business office at this point was unaware of ‘the Hubexr - - .. -
bankruptcy. James entexed the discussions and Medallion was

RN

(Footnote continued from . prevxous page) S

referred to. Item 2 of the Terms and Conditlons states in relevant
part:
"SELLER to pay in full all expenses including but not
limited to: . . .(¢c) all telephone charges through
Octobex 17, 1990, + « +(g)Buyer will not assume -any - .
respons;bxl;ty for any payments and charges relat;ng to
the business whatsoever, prLor to October 17, 1990 ", -

2 The Pacific representat;ve made it clear that Pac;f;c does not
care who pays the balance, only that. Lt be paid. . o o= e
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informed of its choice--that it need.not.supersede but could
instead establlsh new servmce,vw1th new telephone numbers, at a
cost of $1,791.75, or it could supersede by’ paymng ‘the open balance
in full and keep the old Huber numbex. - Pacific was" asked to
proceed with the supersedure.‘ Accordlngly, the form "Request o
Transfer Customexr Responsibility* was‘sent to Medallion.  The form
was returned to Pacific’s local office on November 2, 1990, slgned
by Huber as the outgoing customer and James as the- incoming- SR
customer, and listing the effective date to be' “upon receipt:" .
That same day James first informed Pacific’s local'officé"of"the"
fact that Huber had filed in Chapter 1l of bankruptcy, and Paczfmc
changed its records to reflect Huber as the debtor-in: possesszon
after September S, 1990, and" apport;oned ‘the Huber 408-=996<9990 -
account as of November 7, 1990 to include pré—bdnkruptcy”charges"aé
of September 5, 1990 of $276.40, and- post-bankruptcy charges '
September 5, 1990 to November 5, 1950 of $1,900.82.~ Told-of-the-~
open balance of $1,900.82, James requested that Medallion‘be ‘given"
until November 19, 1990 to bring it to & zero balance. -Pacific’s
records indicate that Medallion paid this-$l, 900.82 on 'Novembexr 26,
1990, and the former Huber 408-496-9990 service and telephone
number were superseded to Medallion.” Wt

On September 18, 1990, the bankruptcy judge sent-a = -
Meeting of Creditors Notice addressed to Pacific in Sacramento.
When this notice filtered down to Pacific’s Los Angeles office
handling bankruptcy matters, apparently on October 1, 1990, Pacific
was on notice of the bankruptcy but did nothing to advise its local
business office.3 Thereafter, on January 7 1991 Pacxf;c bxlled

A e v
i ]

,\..

3 Pacxfxc’s stated practlce*where bankruptcy s feled 15 when
noticed to change the ‘service -immediately to "Debtor-in -
Possess;on", thereby creat;ng a clos;ng bmll thh pre- and R

(Footnote continues on next page) S
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Huber as debtoxr in possessron for the open. bnlnnces srnce thc
September 5 bankruptcy of Sl 223 07 for the remarnrng three IT
servxces strll servrng the Cupertlno offlce--Accounts 408 996 9491,
408-996~ 7647, ‘and 408-253 5643 « , N
‘ Medalllon strll wnnted to retnln these serv;ces and o

numbers;; By “this date, Demorest wns ln charge. Agarn the opt;on i
was to obtain new servrces wrth delnys, a $748 50 ;nstallatron: '
charge, “and new numbers, or supersede and retazn the servrces and ”
numbers immediately by paying the $1,223.07 open bnlance.‘ on
January 22, 1951 both Huber and Demorest srgned the respectrve‘f
supersedure forms for the three uccounts and pard the $1, 223 07
open balance to zexo. The effectlve dnte stated on the forms was
"return form." - . |
‘ Shortly thereafter erlrams took over at Medalllon. He .
concluded thnt Pacific should have collected these balnnces between
the bankruptcy date and the dates of supersedure (nll pald by
Medallion) from Huber; that while he did not blame the phone e
company for trying to collect these bills, to collect the account
from Medallion as a condrtion of supersedure wns "blnckmnrl.‘_‘_
w1llmnms contends that under the "Busrness Agreement" rncorporated
into the Bankruptcy Court’ s order Huber should P2y nll chnrges
through October 17, 1990. o

' After unsuccessfully seeklng resolutron of the rssue rn i
its fnvor through the Commission’ s Consumer Aifalrs Brnnch, g
Medallron frled the present formal complnlnt, seekrng refund of

...,.. [
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(Footnote contlnued from prevrous pnge)

post-bankruptcy charges. Pacific then flles a proof of clarm on .
the pre-charges-in bankruptcy court, and places the- post-bnnkruptcy
date charges to a brand new.account for the debtor in-possession. . .
T2§ bankzruptcy court clnrms are handled by Paclfrc 'S Los Angeles :
Office. ' . o
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$3,123. 89 pard Pacrfrc plus 1nterest.ﬂ After fllrng rts complarnt l
Medall;on also sought to collect from Huber who assertedly—refused
to pay upon ‘advice of his lawyers.‘ Thereupon Medallron frled pp
malpractice claims against Huber’s attorneys. “On June 26, 1991 T
Medallron by a letter signed by WLllrams advrsed the Commrssron"‘
that "apparently as a result of pressure “from the State Bar, '
Huber’s lawyers had sent’ Medallron a "take it or leave ;t"'check
for $2,275. 35 to settle. Medallrou accordrngly reduced rts clarm ;
on Pacrfrc in this complaint to ‘the 3848 52 balance, plus rnterest
on the entrre $3,123.89 orrgrnally clarmed to June 24, 1991, and on
the $848.92° balance until paid. = ’

A duly noticed publxc hearrng in whrch both Medallron and
Pacific participated was conducted in San Jose on August 9, 1991
before Adm;nrstrat;ve Law Judge (ALJ) John B. Werss.' Upon L
completron of the hearrng and oral argument the matter was T
submutted for decisron.r '
Discussion | )
o Usually when a new busrness entrty purchases the exrétrng
business of anothex entlty, it wushes to take over whatever good )
w;ll, custom, and customers the predecessor entrty has buxlt up,v_
and to present a facade of unbroken contrnurty. Wrth regard to rts
telephone sexvices, it will also want to avo;d the delay and costs’
attending establrshment of new serv;ce, but most rmportantly, it
will want to retaxn the same telephone numbers. In the real estate
busxness, Williams testrfred, this is of paramount rmportance.
Accordingly, an arrangement can usually be made to transfexr the
entire existing service, including the telephone numbers, from a
predecessor to the new business, with no interruption 0f sexvice - .
and no change in sexvice, equrpment or facrlrtres, by applrcatron _
to the telephone company under the utrlrty S supersedure s '
procedures.p Wrth Pacrfrc thls rs done by applyung to. the utrl;ty
and” submrttrng its form "Request ‘to ‘Transfer Customer A
Responsrbrlrty—Busrness“ (K2160~B (10-88)). S

A

a0 ao e . A N L et [P L. o e et S




€.91-05-012 ALJ/JBW/3ft

This Pacific request ‘form’ Includes ‘a box ‘o be checked ‘to
indicate supersedure is- ‘wanted, and-a’ ‘spacé ‘where “the- outgoxng and
incoming customers indicate the effective date when the change in’
responsibility is to occur. The form must be s;gned by ‘authorized
signatories of both parties. The outgozng ‘customexr is’ responsxble
for service charges, etc. through the effective date, and the
applicant incoming customer is responsible for sexvice charges,
etc. beginning the ‘date after the effective date (see Pacific’s
Rule No.23: 2.1. 23 D, Supersedure ‘and- Change ;n B;ll;ng, Exh;b;t
No. 4). ; SR

It must be noted, however, that ‘nowhere in’ Rule No. 23 or
in the Request to Transfer Customer Responsxbmlxty form is there .
mention that before supersedure can be effected, the outgo;ng
customer’s account must be paid to a zero balance. These
supersedure procedures are, according to Pacific’s testlmony, to o
protect the utility from fraud, and to protect the outgoxng
customer by providing notice that somebody is go;ng to' be takmng
over the existing telephone sexvice. At any time, with notice’ to‘
the incoming customers, the outgoing customer can cancel the
arrangement. The rule does provide that the outgoing customer is’
responsible for charges through the effective date of the - “"
supersedure, and must provide a final bill address (other thau‘the'
service address) and a current telephone number. Obviously, this
is so that the outgoing customer can be sent a final bill. Here
Huber gave the Cupertino office address and telephone number, but
Pacific accepted the form. However, as Pacific billed the
408-996-9990 account to Huber at another of Huber’s offices than
the Cupertino office, the utility had another address and number
already on file. As Pacific further testified, the incoming
customer is also protected, and on notice, regarding respons;bllmty
for charges after the.date of. supersedure;- B T N

- We agree with Pacific’s argument that the utxlity has ;ts
supersedure rules and forms in effect for the very purpose of
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avoiding conflict as to who.owes_the bills, who has the
responsibility to pay them, but we also .conclude that. these .rules.
and forms. have no requlrement 0% precondltlon to. superseduxe that. -

does the £;led taxiff Rule No. 23 prov;de thot Pac;f;c may~demand
payment from the incoming business customer of the outgoing..
business customer’s balance as a precondition to supersedure. A.
public utility’s tariff filed with the Commission has the foxce and
effect of law (DRellax-A-Day Rept-A=-Caxr System v. Pacific Tel. &
Tel. Co. (1972) 26 CA 3d 454), and tariffs will be constxrued -
according to their language irrespective‘of the .intentions of their
framers (Calif. Chemical) Co. v. So. Pac. Co. et al. (1965) .64 CPUC
550) . :
It has long been establlshed that a telephone sexvice . .-
subscribez, residential or business, has no proprietary xights to.-
the telephone numbexr assigned it by the telephon&\oompany,ﬁ and - .
therefore cannot transfer such number to another customer, -even.
though that customex is purxchasing its business. But supersedure. .
of telephone numbers and service can be of crucial. Amportance. to. a:
successor business; as a telephone utility is there: to sexve.the -
publlc, unless there exist compelling ethical or credit reasons to
the contrary, supersedure should beJreasonably avallable,tonu_p;«,,
otherwise Qualified_businessncustomers1iln theeinte:eats,of R
avoiding delay to an incoming or successor. business. . A-telephone .
company faced with an outgoing,busines;rcnstomeflowingyaAbalancep_‘
faces no additional risk or cost in colleoting.from»thatybusiness
customer by permitting supersedure.. Accordingly, . supersedure.

. e .
. PR RIS ST

4 Where the tarlff 80 provides, the ass;gnment of & telephoneL
numbex is within the discretion of the. utility .and no- subscriber is
entltled to assert a proprletary rlght to any telephone nunbex
( . (1965) 63 CPUC 807). -And: pacific’s '~
Rule No. 17 provmdes accordlngly.
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should not be used as ‘a‘collection ‘device against" the”xncom;ng"‘"
business. It should be noted that’ we specifzcally do not address
residential -supersedures-here.’ T ce MR '

The ‘next issue posed by this complaint is‘that-of’the"‘
effective date of the supersedure’in this case. The ‘outgoing ‘and
incoming customers in completlng the transfer of responSibLlLty
foxrm filled in the effective date space with the words“"upon
receipt" as applicable to the 408-996-9990 service. Pacific
testified that the form was received November 2, 1990, and ‘that it
prepared a final bill for $1,900.82 on November 7,-1990. Strmctly
construed, this would mean that Huber should be responsxble "for'
this entire $1,900.82 incurred between September 5, 1990 and the’
effective date of supersedure. But to do so would place form over
rationality, and also offends ‘equity. Both parties have o
contributed to creation of this problem. Pacific had been notified
Octobexr 1, 1990 of Huber’s bankruptcy by the Court, but its Los'
Angeles office took no steps to advise the local business office
handling the account. And Medallion, ‘while well aware of the fact
of bankruptcy, in initiating the 'supersedure with Pacific’s local
office on October 16, 1990, made no mention of the bankruptey until
November 2, 1990. The Bankruptcy Court in authorizing sale of ‘the
real estate business of the Cupertino office to'Medallion
apportioned telephone costs as between Huber and Medallion as of
Octobex 17, 1990.° o S e

We conclude that it would“be-reasenable*ahd”equit&blé
under the facts of this case to adopt October 17, 1990 as the
effective date of supersedure, and to require Pacific to
reapportion the charges accordingly. Pacific has’ already filed in’

o

5 The Court reportedly concluded that telephone sexrvices through
October 17, 1990 were part of the sexvice Huber provided the
realtors working there. On October 18, 1990 Medallion was on its
own and the telephone costs were its expense and responsibility.
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bankruptcy, for the pre-September .5, -1950 .charges, and.it -should. . .
seek collection from Hubexr as debtor in .possession for charges ., .
incurred by the Cupertino office service Septembexr. 6, 1990 -through
October 17, 1990. Medallion will be -billed fox the.chaxges
1ncurred October 18, 1990 and aftex. . .= . T T

We will apply the same effective. dcte determznct;on Lo
the 408«996-9491, 408-996=~7647, and 408-253-5453 service. o
supersedures. In all three instances, Pacifi¢ had been on- notxce
since October 1, 1990 and on January 7 was still billing Hubex, but
not. .even as debtor in possession. It was.the local business-office
which notified the Los Angeles group. - But Medallion, using the . .
sexvices, did not submit request to transfer responsibility forms -
to Pacific until Januvary 22, 1991. The effective date insexted by
Medallion was “"rxeturn forxm." In view of the omissions to act.by.-
both parties we find our determination of the October 17, 1990 date
to apply to these three supersedures to be reasonable and ' T
equitable. As in the above discussed 408-996-~9990. account, Pacmfxc
will seek collection from Huber as debtox. in possession for.that. .
portion of the charges that was. incurred. September 5, 1990 -through
. October 17, 1990, and xrebill Medallion for the portion incurred
October 18, 1990 and after. - .. .. o ' T

As Pacific has already collected $3,123. 89 from L
Medallion, after it has recomputed the respective. appcrtxonments lt
will furnish Medallion with the corrected billings as: well as an -
itemization by dates of the chaxges . incurred, cndqwill,refund to
Medallion that portion of the $3,123.89 inappropriately.collected
previously. - In view of the dual responsibility for these problems,
we will not roquireuthat‘any-intcrest‘be(paid,xand;it~willgbea__\m
Medallion’s responsibility to resolve its accounts with Huber as
debtor in possession.
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1. pacific is a telephone publlc utlllty wlthln the  t‘faf'”
jurisdiction of th;s CommlsSLon. ’ e

2. Huber, a mult;ple office buslness customer of Paclflc, on
September 5, 1990 filed in Chapter 11 bankruptcy. "_“ o :

3. A number of realtors worklng thxough Hubex’s Cupertlno
office thereupon lncorporated as Medolllon and with authorlzatlon
of the Bankruptecy Court purchased Huber s Cupertlno offlce on
Octobexr 17, 1590. S

4. Incorporated into the Bonkruptcy Court’ s order B
authorizing sale of Huber’s Cupertino office bus;ness to Medalllon
was a court-ordered appoxtionment of telephone costs, whlch
apportionment provided thot Huber as debtor in possessxon would pay
costs through October 17, l990,\and Medallion would pay costs )
commencing October 18, 1990. |

7 5. While the Bankruptcy Court by means of a cred;tors‘
meeting notice mailed on September 18, 1990 put’ Paclflc on’ notlce
as of October 1, 1950 of Huber’'s bankruptcy, through unexplalned
internal omissions at Pacific, the’ lntter's local busmness offlce
was not informed of that fact. =

6. Medallion, desiring to avoid lnstallatlon costs and delay
and-to retain the telephone numbers and sexvices of Huber s .
Cupertino office, on October 16, 1990, lnltmated supersedure
procedures Wlth Pacific’s local business offlce, but untll '
November 2, 1990 did not disclose the fact of Huber s bankruptcy.

7. On November 2, 1990, Medallion submltted a supersedure
form to Pacific’s local business office sxgned by Hubex and
Medallion but containing an equivocal effective date. '

8. In accepting the supersedure lorm PalelC dld not
strictly adhexe to the prov;s;ons of its filed tarlff, permlttlng
deviations and effectively imposing a condition that Medalllon pay ,
the Huber debtor in possession balance as of November 7, “1990 ‘to
zexo before granting supersedure.
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9. Subsequently in Januarxy 1991 Pacific ascertained that..
there were three additional sexvices still serving the Cupertino
facility that had not been superseded as to responsibility although
they continued in use by Medallion, and folloWing the same practice
as with the initial service transfer, required Medallion to pay.the
January 7, 1991 balance to zoxo before eftecting the, supersodure
transfer. - . -

10. Medallion, aftex paying Pacific, proceeded against Huber
and recovered some of the costs. e

1. Pacific s filed tariff Rule No..23 dnd the terms of its
Request to Transfer Customer Responsibility form applicable to
business supersedures place responsibility . for charges. through the
effective date of a supersedure on the outhing customer,‘but do N
not require payment of the outhing customer s account. to. balance. .
zero before effecting 2 supersedure, nor do. they pexmit Pacific to
require that an incoming customer pay. the balance as a.condition of
granting a supersedure. o ‘ e L

2. Unless there exist compelling ethical ox credit reaaons
to the contrary, in view of the importance of use of the- same.
telephone numbers and avoidance of delay to an incoming. or ,
successor business, supersedure should. be. reasonably available.to
qualified business customexs.

3. Under the facts of this case it would be equituble to
require Pacific to appoxtion the charges incurred since bonkruptcy
protection was sought September 5, 1990, using October 17, 1990 as
the effective date of supersedure with Pacific to look to Huber as.
debtor in posseSSion and Medallion for e@ach respective portion of .
the charge incurred. , SO -

4. Pacific should be required to refund to Meddllion any
excess chdrges collected from Medallion as prov;ded herein, but .,
without interest. B PR

R IV
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IT IS ORDERED‘that' ‘ : fL e

1. Pacific Bell (Pacific) shall recompute the $3 128 89
representing charges collected from Medallion Real Estate
Coxporation (Medallion) asa condition precedent to superseding
Medallion.to sexvices 408-996-9990, 408-253-5643, 408-996-7647, and
408-996-9491, apportioning the charges between those incurred
September 6 thfough Octobexr 17, 1990, and those incurred
October 18, 1990 and thereafter.

" '2. Pacific shall bill and institute appropriate collection
procedures to Jack W. Huber, Jo Rita Huber, dba Century Medallion
Realty aka Century Medallion (Huber), for the charges apportioned
to the period September 6 through Octobex 17, 1990 for the four
sexvices listed in Ordering Paragraph 1.

3. Pacific shall bill Medallion for the chaxrges apportioned
to the period October 18, 1990 and thereafter of the $3,128.89 for
the four services listed in Ordering Paragraph 1, refunding to
Medallion the difference between the apportioned amount and the
$3,128.89 already collected.

4. No interest is to be applicable to the refund to be paid
Medallion by Pacific.

- v
- ‘{:_:,':uas ’

AR




C.91-05=-012 ALJY/JBW/jft

5. This order closes this case.
This order becomes effective 30 days from today.
Dated November 20, 1991, at: San Francisco; California.

e, PATRICIA M. ECKERT . ... . .-~0
R “"President '
V& DANTEL Wm. VFESSLERS . | oo i’

o - ;NORMAN D. SHUMWAY .70, 77
i - 'Commissioners

s e ) Pom D
Y, v el

TAMET s PRSI S

cdmﬁissioner,aéhn;Bf Oh

nian, - - .

being necessarily absent, did
“- not participate.. .. Lo

-

[N

“:, CERTIFY THAT THIS DECISION
AS APPROVED. BY THE Aovr
COMMISSIONERS-TODAY
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