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statement of FActs. ' .. ; , ,,' ~d" ,',-

,For a nu.:mt>er of years leading up,to September li$', ':1990'/";" 

Jaok W - HUber, a real estate broker operating as" a ,sc>le- proprietor~) 

operated a successtul multi-otfice: real estate-business·do'ing 
business as' century Medailion Realty:':", 'One ot:, thoSe' Huber ott:ices 
was located at l0370 South De Anza Bouleva'rd i'n CUpertino, Santa 
Clara County_ A considerable nUl1\ber 'o£independenteontractor 
realtors worked out ot ~er's CUpertino ot.ficewith'telephone 
service being furnished by Huber ~ part ot thi$business 
arrangement.. The CUperi.:ino otfioewas 'internally:·served by three 
separate Measured Busin~ss tine servioes and a Data Access Line 
service. Billings tor these Pacitic Bell (Pacitic) services went 
to a Huber oftice other than the De Anza Boulevard, CUpertino 
office. 

'O'nfortunately tor HUber," he had ove~~~~d~d~',:~~,,~:ith 
1 . '" J.' , , '..<- , ~ 

the advent of the current economic recession his' 'real ;estate' 
business declined. He attempted negotiations 'to seli' his~,~ttices, 
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\ ~ ,.'.~ (j - r~~ ~:'. ,,- ,~ f~:' ,~(,:;. :.: I,:) ~'>~; 

but when the negotiations failed, Huber filed Chapter 11 ~ankruptcy 
• , ... .-'", h 'I'· .~-,t.' ')I"~I"'\'" .. ~'-rrfr' r;:r'r,-~l '-.'.'."\" ,.p~,,: 

on, September S, '1990. The business"continued under"'Hube'r"'as'''d'ebtor 
,,.. ... ' ........... .".. ,,,...-..... ,""'-

, in pOssession.. At the same time Huber', approached . ,three.:of"~ the,. :" 
4 - .. ' •• •. : ~ , 

.. ,.b~~k~~$"who' .... were working out of the Cupertino"o;ffice, Frank M • 
. " . • •. ' ',,' I,." , 

Williams, Perry Demorest, and Murray James, to see if they and 
others would" bf" interested. in salvaging the CupertinO:' C;,ff1ce. 
These three then' joinect with 21, other brokers in that of£'ice:on 
approximately October lS, 1990, and inc~rporated as Medallion Real 
Estate Corporation (Medallion) to purchase the Cupertino-located 
real estate business portion of Huber'S operation. The 24 
stockholders of Medallion thereupon elected,James'as president, in 
which capacity he served 'for about three months:; re:signing about 
year-end to be replaced by Demore$.t ,as' 'presid~nt. 

On OCtober 25, 1990 the United States Bankruptcy Court 
for the Northern District of california, Oivision 5, in 
Case 590-042l3-JRS, approved sale of the Cupertino-located 
bUSiness, free and elear of all liens and eneumbranees, .. for'$63,OOO 
to M~lion .. ,Ordering, Paragraphs, 3,.'.4" 'and 7 of the Bankruptcy 
Court'~,order stated: L~ ~ ,,. I" 

.. 3-.. The Medallion. Real E.stateCorporation shoall", 
have no obligations ,to any creditors of the" 
Debtor herein except" as expressly set '£o'rth" 
in the, Asset.Purehase and· Sale Agreement .. .,' 
between the Medallion Real Estate 
Corporation and the Oebtor ('the 
Agreement'). 

"4. The Agreement '1'3' attached to- this Order as: '", 
, . Exhibit ' 1 ' and !ade part of this':, Order' by. ," 

thi:s reference." 
" '.' ::: ~< '. '.. • 

, .. ;. \~ 'I 

,.'. ' .. , 'I • I , .\" ~. """ 

,.:' I 

" .... 'Ii';' "'" .:.II 

1 While the photocopy of the ,court order submit:tedas,. an exhibit 
had a: "Business Aqreement" sheet' attached~ it):)ore'no' .. " 
identification as "Exhibit .1" 'as: stated ,in the- 'order.;.~ "However,. the 
content and other ma,;:kings were, persuasive that i~:is:,t,h..e}.:agreeme,rJ.'t: 

(Footnote continues on next page) 
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'* .: ........ 
. ~ ,,~~'," ,~:,~ ,." r,' 1_'" .,t.·~.I"\ ;··, .... 1' 'I"~ -".t, ... ',.,., 

"7. The Medallion ReAl EstAte CorporAtion, shal.l . 
bear full respons.fbl1ity' for all:" ,," 
obligations incurred by their business:. , 
operation beginning on October 18, 1990." 

• " '"., 'r .'" " • ,l. '. I,. 

In the reAl estAte busines.s, as;tes.tified .to.;by,:·;Williams,.' 
the telephone numbers are perhaps the most vi tal part :,of·, the .' 
business •. Obviously to preserve the . facade ··ofbu$,iness. continuity, 
Medallion had elected to do business· as. "Century Medallion , '. 
Realty .. --the same styling:.as that previously used, by, the now 
bankrupt Huber,. ... and it wanted the same; public. telephone-numbers .. 
Accordingly, on October 16, 1990, '~JanGt, It a represen.tati~e from 
Medallion, telephoned Pacific's business;··office toask:about;:: ~'" 

Medallion taking over Huber's 408-996-9'990 measured',business line 
service. Nothing was then mentioned ,about ,the other s.ervi~es. 
Purportedly, Medallion was. unaware of their,exis:tence· 45 .,the.· 
billings went elsewhere than the Cupertino ,office •. ; The .~acific 
representative advised. of its. supersedure ·procedure:- that··a ·form 
had to be signed by the outgoing and incoming· parties and ,that .the 
then existing account. must be paid to:a zero< balance .. 2 .Pacific~s:: 
local business office at this point .was. .. unaware of:theHu~:t: :'" ': : 
bankruptcy .. '. J4II1es. entered. the dis.cussions"-nd Med,,-llioll,w,,-s 

., . 
'" 

() ",,'·J •. l:~C;;, ,."{~ '·,_'",1,"'· 

(Footnote continued £rompre~ious, page )\" . ".,-:. '.. . ',' 
• .' , I 

referred. to. Item 2 of the Terms and Conditions states in relev,,-nt 
part: 

"SELLER to pay in full all expenses including but not 
limited to: ... (c) all telephone charges through 
October 17, 1990, • • • (g) Buyer will not ,,-ssume,~ .... ". 
responsibility for, any .p,,-yments and charges rel"-t.ing to 
the business wh,,-tsoevcr,. prior to- October 17, ::19;9:0.",.. .<. 

2 The P,,-cific representative made it clear that pacifi~):'do~~' not 
care who p,,-ys the bal,,-nce, only that:it be. paid. ,./." .: ... :(>: 
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informed of its choice--that it need",not,5upersede but could 
instead establish new service, with new telephone numbers, at a 
cost of $1,'79'1. 75, ~~it~ould::-suPersed.e'~by· payiriq::the open balance 
in full and keep the old Huber\nwnber. -Pacific 'wa3';'asked to 

" ",.,. - , • j'" '.' ,j, " ....". 

proceed with the supersedure." Acco'rdingly, the form' "Request to 
Transfer CUstomer Responsibi'litY"'::wa3': sent to Meda1J:ion·. :.'. The form 
was returned to Pacific"s loc'al off:ice"'on November' 2; 199'0;'signed:' 
by Huber as the,'outgoing customer and' James as the'incoming" ..... :-:'. 
customer, and listing the,effectivC"date to be:' "'upon receipt·. "",' 
That same day James first informed Pacif'ic "S local 'office':o£" the .. ' 
fact that Huber had. filed in Chapter 11 of ban.kruptcy~ and. Pacific; 
changed its·· records to- reflect" Huber as the debtor::; in 'possess i:on . 
after Septem})er 5, 1990, and: apportioned,the Huber 40S;';996':;'9'99 0 ,.." 
account as ·of November 7, 1990" to include pre-ba'nkruptcy'~ charges ::as 
of September S, 1990 of $27·6.'40~ and:,post·-bankruptcY··charges' <, 
September 5, 1990 to November 5, 199'0 of $1;900·~S2>:,/'.I'old"·of··:the·;··'" 
open balance of $1,900.82, James requested~thatMedal'lion'Abe'given' 
until November 19; 1990 to bring it to a zero balance'.':'Pacific's· 
records indicate that Medallion paid', this' $1/900:::S2'on'Noveri'lber Z6, 

1990, and the former Huber 408-495-9990' service and:,tel:ephone . 
n1lItlber were superseded to Med'all ion ~:'.. . ... , '. ,; "';' 

On september 18, 1'990,. :,the bo:nkruptcy j udqe "sent'a' , 
Meeting of Creditors Notice addressed to Pacific in S4cramento. 
When this notice filtered down to Pacific's Los Angeles office 
handling bankruptcy matters, apparently on October 1, 1990" .. Pacific 
was on notice of the bankruptcy but did nothing to advise its local 
business office. 3 Thereafter,' on JanuarY', 1991'Pacifi'c b!xled';"";', 

, . " ~ 

'". :: '>\~~ I,," ~ ~:-I : ~ , \' 

3:· pac;if:Lc "'sstated pract:rc'e'whe're';'bankruptey:iis'~fi'led~is 
noticed ··to ·chanqe the: service- "immediate1y ',to' tf'Debtor'':in'': 

when 

Possession-, the~eby c~eatinga closing bill with pre- and 
, '...., .",.. • ' ' ~ ~., ••. " '," .', • '-6' .• .'," r,. " ",'",.,,/-, ,.'j ~ _, ,~~, I.y !' , .' I 

(Footnote continues on next p'age}' . ~.' ,'" .... ". ,: 
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." .' , '.,L. i'~ :~ .~O- (~:~: .... ,1 , ., ::.~ 

Huber as debtor in possession for the open .ba1ances .. since :the, _ .. ," 
- " \..,,' ", ,.,' • : •• " ,,',' j~' i'~., ,,\' ." .. i, '~'. Io. .... ,,' .... ~.,,~~ -'.-c .• <,> .. ..;.. \ '" 'j:' 

September 5 ~nkruptcy of $1,223.07 for,therem"'ining.tbree , .' , 
•• ' • " • ,;. ';'.' ,..... .". : < i. :..o, ~. .~ .. , \ "L"" ._. ..... t.: :''oj... ' ...... -'... " ',';') .. 1., I ; ,.,'. ",' 

services still serving the Cupertino· office--Accounts. 408-996-9~91, 
" ""'.; ,'" ,', " ·'~:·i., j, ' .. c, . .>' '~'~H'" '/,~)'y' j Or.~v \'>;.( e' 

408-996-7647, . and 408-253-5643.' ..' . '. 
, .,' ,~ ,~, " "",.',' ." I~~" • J. /' 

MEK1allion still wanted to ~etain these serv.ices"4nd. 
•. ) . • ,," \', • ," ... _. I • ,"... ',.',:. ,,:l 

numbers. By this date, Oemorest was, in charge. Again, the,. option 
was to obtain neW' services ~ith delays,. a $748.S0'i~St~li~tion," 
charge, and new numbers, or' supersede"and'ret~in the'_,se~i6es"a~d 
numbers il"rIMed.iately by paying the $1,223.07 op~m baianee~:- \ On:,' 
January 22, 1991 both Huber and Demorest signed 'the:'respeetive 

, • I • ; , ' • ~ • c. \., ~ • • 

supersed.ure forms for the three accounts and paid. the $1,223~07 
• .....' , " '., 1,. ,-' ~ . u • > '.-I ' .• 

open balance to zero~ The effective date stated on.the forms was 

"return form." "'" .' 
Shortly thereafter Williams took over at Medaliion: He 

concluded that Pacific sho~ld ha~e' collected: th~se: ba1a~ces" b~hween 
'". • 'J',. ,'I' • ," ~'I I \ I ",,.", ,.,1) , ~i~"')"~'·.J,' ' 

the bankruptcy date and the dates of supersedure (all paid by 
. , ,""'. ',l. .'., '. 

Medallion) from Huber; that. while he did not blame the ph~~e .... : . 
company for trying. to collect these bills, to.~ollect. ~he 'ac'count 
from Medallion as '" condition of 'supersedurewas' "blackmail .• " . 
Williams contends that under th~ I·Business Agr~e~~nt'" incorPo~~ted 
intoth~saD.kruPt~y Court's . order Huber sh~uld pay'·all,Cha~g.~s ,.', 
through October 17, 1990.: " ....." ",'" ,.'.~ 

After unsuccessfully seeking resolution of the issue in. 
I .• .• '., ' •• • ,. .,' • " ./. ", •• '-.1' ~.' .. '- ;,'''' • ' , . 

its favor through the Commission's Consumer Affairs Branch'~ 
Medallion filed the present formal complaint, seek.i~9<refund'~f 

,.. I, r •• , " .,)' '.. '"" '" " .. '<I. 

'. " -. 

r .. .-" 

'.' 
" 

(Footn~te CO,ntinued/ fr~m: ~reviouS~~qe t·" .,"', •.. ~ ,:',~,,' .': :., i~ ,.\.' :~, ::, ::. :-:, ~ :~r' ::':~ :,' 
post-bankruptcy ,charges. Pacific then files a~'p:i:oo{'of 'Claim.,on. ' .. 
the pre<barges·in bankruptcy'co'llrt, and "pl:aces ··thepost-bankruptcy 
date charges to ~brand·new::account for, .the debtor .in")possession ..... 
The bankruptcy court claimS are handled,by Pacific~s Los.Angeles 
Office. "."'." .' ..... : .. ' ",~, .... ,_,\,.i"",; ..... ,:' 
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..... I ,\ ',' 

~.' .,' I. t, 

., \ ", 1 ,; 

.... ~ \r/" I " ~ 

.,"',/'0- ",:: ,.., (-"',.('(', "'.::; "'(',; :~I~ ," <',"Ih ~,' --~,:~I:r:'~l:l ;-,~.\ ':""'.,'I,,,,!~,~'~ 
$3,12~.89 paidPaci£ic plus·interest. After filing ,its, complaint ~ 

.\,0 "I .,.. •• , "L" '-C'. \, ~' .. :~ :,", .::;:" "·:-":;',.-·';':'-.~,»~'·':C ,I, :t'\'~.:;·""'.r:': ... ";J;-,:; 

Medallion also sought to collect from Huber who assertedly refu,sed 
' •• '''''.. ~~ •• • " "~',:' ~.\ ") "'; J ...... , .. '!I ...... \., .. '.:: .l,,:'.' 

to pay upon advice of his la-wyers.· . Thereupon M~dallion filed., '" ( 
malpractice claimS against Huber'S attorney~ ~ ,. :On June 2~';' 1991" . 

f' I" .. , ':, "; "\ • ' ~ I " • ~ ,',I- '",' ~ '.. ,,"." ,I' •.• ' ~ 

Medallion bya letter signed' by Williams advised the,Commissl.on 
...". .' ..... : .,': ,·";·,::~r~~. . .:,') .... : ... ,~. "', j'\":"'I:' 

that "apparently as a result of pressure from the State'Sar," 
Huber's'lawyers had sent Medallion a ';;takeit '~r :le';':ve'it;;:che~k 
for $2,27S.35 to settle. Medallio~ accordingly~edu~ed. its 6i~k 
on PacifiC in -this complaint to' the $848. 52 bala~ce ~ pius'\nterest' 

. . ~ " .",. " " , ?., , 

on the entire $3,123.89 origl.xlally claimed 'to June 24, 1991,'and on 
the $84S~92' balance until paid.':'" ...:., •... : .. ,> ,': ." 

A duly noticed public 'he~ing in which' both Med~iii~n:' and 
Pacific participated was conducted in San Jose on AU9'Ust~;9; i991': 

. a.' \ ,i '.' r,' " " ,"'" _ ..... 

before Administrative . Law' Judge (ALJ) 'Joh:ri.' B • Weiss .. "'Upon 
.. . '" "'" " .~, ~ .. , .. ,\. '. '", ... " ...... " :' , 

completion of ' the hearing and oral arqUmentthe -matter was" " ,.,' 
'~'.~).~,:, ., ,,~. '" ,r- r~j"" 

. ,,-' ,'. .-~ . 
Pisc:uss.ion , 

, : ,I tTsuallywhen 'a new'busine~~ ~rititYPu~ch~s~;'~th~'e~isti~g. 
• '" , ,'" i ''', • .', ,.. , ' ," .". ,.... ~ : \' \ " , . • • 

business of another entity,' it wishes to takeover 'whatever"gooc( . 
. -.' . ..•. .". '. . , . ', .• -Of 'T',',' " • ': ", " .. " t •. : ,,~> ~.\ .. ':"},:. _, . ' 

will, custom~ and customers the predecessor entity has ,built up, 
\ ", - ,'", ". : .. /' • ,I .", ....... -', : ...... I I,' .• ~ ...( :'" ,":' .:". ;" (. ..', :y , : 

and to present a facade of unbroken continuity. With regard t~ its 
• " '.' ,"' ':\ :Y'\; . .~:. ."~ .~. :,~ 

telephone services, it will also want to avoid the delay and costs 
attending est~lishment of new'service,but m~~t ~p~rtantly, it 
will want to :etain the same telephorie' n~rs.ln'th~'~~e~{'estate 
business, wiiliams testified, this 150£ paramount iir\portarige~ " 
Accordingly, an ~rrangement can usu~lly be made to, transfer the 
entire existing service, including the telephone numbers, from a 
predecessor to the new bUSiness, wi th no interruption 'of service· 
and no change in service, equipment or facilities, by application, 
to the telephone company under 'the utility'S ~uperS~d~~t: ',' . ,',.~ ..• ,., 

proeed~res. ,·1;.:ith Pacific .thi~ is~dori.e' by, applying '\t;;::ihe":~fili ty··.· 
. ~ ". 

and.'submitting its form "'Request ,to -::orransfer Customer":;; . _. :: .. 
Respons·ibilf.tY-Business'~ (K2160':"S'( lO~88)) . .'. . "::':;r::;:..;~~:' ,.': ....;,; 
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T1U.s Pacific' reques't' form!ncludes"a 'box ':to -~~c~eekec('';to, 
indicate supersedure is :wanted/ and ~'a';space' '-'where <the: 'outgoing' :ancr 
incoming customers indicate the' effective date' when the ~hange in" 
responsibility is -eo occur.' The form: must' be "signed'by'~uthorizecl' 
signatories. of both parties. The outgoing customer is're'sponsib:te' 
for serviee charges, etc. through the ef'fective'date, ancf the" 
applicant incoming customer is responsible for serviee char'ges; 
etc. beginning the:date after' the effeetive date' (se'e- Paeific"s 
Rule No.23: 2.1.23- D, Superse'dure'and, Change 'in: Billing, EXhibit 

, , 

No.4) • 
It must be noted, however'? that nowhere 'in Rule No. ~z3-' or 

," 
in the Request to Transfer Customer 'RespOnsibility fo'rm is' there .' 
mention that before supersedure can be effected, the outgoing . , -
customer's account must be paid to a,zero'balanee. These 
supersedure procedures, are, according to Pacific's testimony, to 
protect the utility from fraud, and to protect 'the outgo'i:rlg: 
customer by providing notice that somebody is going t6:beta'king , 
over the: existing telephone service. At 'any time, 'with notice-' to 
the incominq customers, the outgoing customer can cancet~the' 
arrangement. The rule does provide- that the outgoing customer is 
responsible 'for charges through the effecti va 'gate of the' 
supersedure, and must provide a final bill'address (other than the 
service address) and a current telephone number. Obviously, this 
is so that the outgoing customer can :be sont a final 'bill:. Here 
Huber gave the CUpertino office address' and telephone nWnber;· but 
Pacific aceeptedthe form. However/as Pacific billed: the " 
408-995-9990 aceount to Huber'at another of Hul:>er~soffiees'th,an. 
the CUpertino office, the utility had another address and number 
already on file. As Pacific further testified, tne incoming 
customer is also protected, and on notice; regarding responsibility 
for charges after the;: date of supersedure-. " -, . '. " 

tole agree- with Pacific's arqument;that the utility: has:-~'it's 
supersedur49'" rules' ":nd forms in 'effect, f~:r:>~hevexY purpose~,f,,:,':~.~~: ~' 

7 -
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avoiding conflict as to who,owes.,the .. bills,. who has the-
, ,,' - • < .., _,' .. •• _~ .,',' 'n I ~ .' • .' ,"'" • 

responsibility. to pay.them,.. bu:t:we ~~so i co,nclude" that ,:tll~se::rul.es:.~ 
and £o:cms have no requirement ,or ,prec.ondition ,to.s;u~:r::sedurei ;,that:. 

A. • " ... 

the outgoing customer's account must ,be ":p~i.d to,:zer.o,.bc:Llance~,<:,.Nor. 

does the f~led tariff Rule No ... 23 provide. that Pac;ific,may-:-demand, 
payment from the incoming .business custom~r of ,the ,outgoing.,.~: 
business customer's balance as a precondition, to supersedure,..... A 

public utility's tariff filed., W'itht.he Commission .Ms,the,f,orceand 
eff~ct of law (.P.2llar-A-pay ·Rent-A.-Car System v. Pacific Tel. & .. , 

Tel. Co. (1972) 25 CA 3d 454), and tariffs will be construed, 
according to the.ir language irrespective of,. the ,intentions of their . \ ' . 

framers (Calif. Ch~mieal Co. v. So. Pac. Co. et,;..ak-' (19&~l..,64 ·CPUc. 

590). 
""'" 

It has long been. establishe.d."thata. telepho.r .. e service,:," 
subscriber, residential or bus.ines.s..rhas no proprietary.ri9ht~to 
the telel?hone number as.signed. it by ,the telephon~~, e,ompany,4 and· 
therefore cannot transfer such number to: ,another .:customer, -even:· 
though that customer is purehas,ingi:e.s bus.ines.s-~. ,But;, ,s~persedu:r4i)i,~ 
of telephone n\ll1\bers and service can be o,f, crucial,:, impo~ance-: .. to., .0.; 

successor busL"'less;, as a telephone utility is there: to serve. the, " 
publiC, unless there exist compelling ethical or cre,ditreas,ons to
the contrary, supersed.ure should be;reasonably availableto..;.,. '~,' , 
otherwise qualified business eustomers.,,~in the ,interests:,: of 
avoiding' delay to an incoming orsuceessor_~ business,_ . A, telephone _ . . . . 
com~any faced with an outgoing, busine:Hl:: C,u3-tomer ?wing,: .,a ,ba14nc&, 
faces no additional risk or cos:t in eollectingfrom.that~,:bus.iness 
customer by , permitting supersedure.-, , Accordingly ':. ,supe~sedw:e, " 

'~ f' '"' 

" 
4 Where the tariff so provides:,.the:ass'ignment ,of':a' telepnone-"i.·:>:: 

number is within, the discretion of the, utility' .,and .-no., s.ubscriber is 
enti tleci to' as'sert' a' proprietary right: to any telephone number 
(Astonv. ITEt 'T CO., at "l.~ (1:9·6.s}&3,~ CP-oC 80:7i):. ,And-; Paci:fic-;',.sc:.,},. 
Rule No. 17 provides accordingly. 

- e - " 
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should.·'-notbe·used . dS'a: coi'ieetio'n:derlce~: dgai'l'is,t" the~\:inconting' /,1: "',' 

business. ::It'shouldbe-' noted· that: we 'spe'ci'fic~11y dOriot' addre!ss:' ' 
residential· supersedures'; here.~ ,'. ' '. -. ;,-. --- -.. ,', .- ',r,:' :,~:,' ',~::', 

The: ';next issue posed by -thl-s 'complairit is~that 'of ',the' 
effective date of the supersedure-<in th:is case •... " tne":outgoi.nq . and 
incomin9 customers in completing the-transfer'ofrespons'1bility 
form filled- in the effective- date' sp-'-ce with the words>'''upon " 
receipt" as applicable to the '408-99,6;"9990' service'.· Pacific 
testified that the form was received November 2, 19'9:0;: and ~that it' 
prepared a final bill for $1'~900 .82 on 'November 7i"~199;O ~ Str'ictly 
construed',- this would mean- that'Huber should be responSible:"for':" 
this entire $.1,900.82 incurred between"september 5,19'9,'0:: and'the 
effective date of supersedure.' But to do'· so: would place form over 
rationality, and also offends equity. Both' parties-' 'have" 
contributed to creation of this problem. ' Pacific hact' been' 'notified 
October 1, 1990 of Huber's bankruptcy by the Court, but~its Los 
Angeles office- took no steps: to- advis& the"' local~ business' of~ice " 
handling,the account. And' Medallion, 'while well aware of 'the fact 
of bankruptcy, in initiatingthe·."supersed.u.re with"Pacif1c's 'local 
office on October 16, 1990, made no mention ofthe·bankruptCY'until 

November 2, 1990. The Bankruptcy Court in authoriz-ing.: sale of the 
real estate business of the CUpertino, o"ffice- to) Medallion 
apportioned telephone costs as between: Huber and- Medallion as of-
October 17" ,1990. S- ,':1 '" ,;'; ", 

We conclude that"it would" be- reasonable-- 'and,,'equ-itab'le 
under the facts of this ease to' adopt October 17, '];99'O'as -the" "~ , .. " 
effective date of supersedure:, ",rid t'o-reqUire- Pacific to" ,,':-,' 
reapportion the charges accordingly.' , Pacifichas;al'ready"filed'" ir{ 

oj ,'; <> .\ '.,,', s ' ':,; '". " I ~ ! -~ ,,~. " ... :. .. .::, 

5 The Court reportedly 'concluded that telephone services through 
October 17, 1990 were part of the service Huber provided the 
realtors workin9 there. On October 18, 1990 Medallion was on its 
own and the telephone costs were its expense and responsibility. 

- 9 '_. 
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bankruptcy, , for, the pre~S~ptember; ,S':, ;1;990 ,7.e:harges r", and ,i,:e, :s:houJ:cJ..,:.:,,: ' : 
seek c:<?llection. from Huber as ,de~tor in,,~possQss.ion.,.forchd:c:qes., • ;" 

incurred by the Cupertino office serv:ice,September, 6--,. ,19'90: :throuqh 
October 17 ':: 1~90. _Medallion will _be ),:)il1ed. for the:charges 

incurred October 18, 1990 and after.". . ; 
We _will apply, the., same effeC:,tive date determination to 

the 408-996-9491, 408-996-7&47, and,,~Oa-2S3:-S4S3 serv,ice".' 
supersedures. In all three. in8tances ,:Pacifie h."d. ,OGen on "notice 
since October 1, 1990 and .on January 7. was stillbill:ing: Huber, but 
not. even as debto.r in possession,_ It: .. was ,the local. bUsiness ,office 
which notified . the Los .Angeles qrout> .. , - But.Medalli.on" using,; the: " 
serv-ices-, did not· subm.it .. request;tO- transfer: respons,ibility forms 
to Pacific until JlJ:nuary 22, 1991. 'l'he effective d."te, inserted by 
Med."llion was ":return form." ,In v:iew of·,the omissions ,to:-.;act.:by:, 
both P4J:'ties. we find our determiMtion of, ,the, October 17,,: 199'0, date 
to ."pply to these three supersedures to: bereasonab1e:.and .:, ,.' ,'. 
equitable. As in, the above discussed 40S-99~9990.account" .Pacific 
will seek collection from Huber. alS· debtor. in P0886s8:ionfor·" that·,,' 
portion of the cha:z:ges .that was" .incurred: SeptemberS" 19,9·0:through 
October 17,. 19,90, andre:bill Medallion f,or the,portion, incurred 
October .18, 19,90 and after. "' " " 

As Pacific has. already collected. $3-, 123.8'9 from·,,~:., 

Medallion, after it has :recomputed the respeetive .. apportiorunents, it 
will furnish Medallion with the corrected billings, ,as., ~el;l' ."s·an;" .' 

, 
itemization by.dates.. of the cha:rges.."incurred" and.' ',willrefund to 
Medallion that portion of the $3.,123..89 inapp:ropriately. collected
previously. In view of the dua,lrespons:il:>ility for. the3eprol>lems., 
we will not roquirethat any interest. 00, paid,. and: it· will;, .be· :.' ," 

, ' " 

Medallion"s responsibility to resolve its accounts with Huber as 
debtor in possession. 

, I 

. ,-' ");.:. ··'1,"· 

~. ,c " ". ' ", ,.', , \ . 

. " 

- 10 -. 



.. 

• 

ft 

e " 

C.91-0S-012 'ALJ/JBW/jft " ' 1.\0,. i\ 

linclillq8 of FaCt ' ' " "':" .,': '" ' , '~i':';>' ,;::': :<~ " ". 

1;. Pacific is a telephoriepubtic ~'tili ty ~i thi;;the"::' "'" , ' ."", 'P 

jurisdiction of this Commission. ' " , " :,' ",,', '/,:'", 
,'. ._ ... .. ~ e-. , ," " r''' •. 

2. Huber, 4 multiple 'office bus'i'nesscustomer 'of Pac'iil.c ~ on 
September 5, 1990 filed.' in Chapter '11 bankrupt-Cy:. " " "'~~'::"'''''' ':, 

, 3. A' number of realtors' working. through Hub~r' S ' cupert.ino 
.,~, . 

office thereupon incorporated as Medallion and with authorization 
of the Banlo:ilptcy Court purchased Hub'er' S C~perti'no' offi~e oh 
October 17, 1990. 

~ "'., " : • c' I". • ' 

4. Incorporated into the Bankruptcy Court "s'order" " 
authorizing., sale' of Huber's Cupertino' office busi~ess' to"Medallion 
was a court-orderedapportionment;of telephone 'costs; whi~h ' 
apportionment provided that'Huber as'debtor in pOs3es~ionwould.·pay 
costs through Oetober 17, 1990, and Med'allion 'would"pay'co~~s ," " 
commencing October 18, 1990. , 

", "-'\ ':. 

S. 'While the Bankruptey Court by means of a' creditors 
, , ' 

meeting notice mailed on"September 18, 1990 put Pacific on'notice 
as of October 1,1990 of Huber'S:bankruPtcy,throu9'hunexPl;~n~d 
internal omi.ssions at Pacific, the<latter's local business office 
was not informed of that fact. ' ',-:',',. :~, ,'~ ': 

6. Medall:ion, desiring to avoid installation"c'o~'ts arid d~lay 
and-to retain the telephone numbers and services '0£ Huber'S":'" 
Cupertino office, on October 16, 1990, initiated supersedur~'
proced.ures withPacific"'s local business offic:'e,b~t~'~ntil " 

. . . ~ . . _. , ." '":' . ;. '\ r: i " , 

November 2, 1990 did not disclose the fact of Huber's 'bankruptcy. 
7. On November 2, 1990, Medallion submit-ted a, super~'e'd~re 

form to' Pacific's loealbusiness office signed by Huber and 
Medallion but' containing an equivocal' effective date. ," 

S. In accepting the supersedure form pacificdid'not 
. stric'tly adhere to the provisions of 'its 'filec(tar1ff, 'p~rmitting 

I .~. • , 

deviations and' effectively imposing a eondit'ion"that Medallion p~y 
the Huber debtor in possession balance as of November '7/:'199d<~'o' .'" 
zero before granting supersedure. 

11 -
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, J •• • .. , .... • ~ , 

9. Subsequently in January 1991 Pacific asce~ained ,that,. ";. 
there were thx'ee additional services ... still ,serving. the .. ,·c~pe~in~; 
facility that had not ~en' superseded, as torespOn!ibiiity ~l,thou9'h 

,. ..' .1 ' .... " ; ." ,.".... ..' 

they continued in use by Medallion, and following the same p~actice 
I , ~ .. -, ~. 'r -,.' • •• • '. ",.. ,", ... • 

as with the initial service transfer, required. Medallion-, to' ,pay. ,the 
- . . .' .. .. .. . ,~., ". 

January 7, 1991 balance to zero before effecting- the., supersedure 
. r. , •. , .. , (. " 

transfer. 
10. Med.allion, after. paying ~acific" ,proceeded .. against Huber .. 

, . " '" ',' , :.1 ,. '. '., \.. ~ , ~... , _ l... .' " • , 

and recovered some of the costs. . , " 
"j'. " \. "~"', "c.' .. ,'>\" 

Conclusion' of Law ,,' ... ~ _ ., N':",:" 
l. Pacific's f.iled tariff Rule No •. 23 and. the terms. of .. its 

Request to Transfer CUstomer Responsibility f.~~, ~ppii~abi;·.t;, ' . 
I' " I .' I • .! . . '.' " .. , . 

business supersedures pla.ce respons ibili t:(~or ,charges.,: t~~u9~ '. the 
effective dateo£ a supersed~re on the outgoing custom~r,.bu~ do 
not require payment of the outgoing customer's. accountto .. ,balance, ' 
zero before effecting a supersedure, nor.do,theY,permit Pacific to 
require that an ;i,ncomi.:n.g customer. pay the.balance as a .. condition, of 

. . , . .. .. . . .' ".,. ~, . . 

granting a supersedure. , . " .. ' ' . 
• ,~ • I 

2. Unless there exist compelling- ethical.or credit"red2lons 
.' "t' ". 'r" • 

to the contrary, in view of the impor::anee of use of th~:.s~~:,. 
telephone numbers and. avoidance of delay to .an incoming,.or . 

• '" ' , " , "L ...... • ,", • 

succee.sor bU,sines:J, supersed.ure should ... be reasonably. availal?l61 "to 
qualified business customers. 

3. Under the facts of this'cas~ " it would be,equi table to . . '., .. ,. " ,,.~. -' ,,'"' , 

require Pacific to apportion the charges incurred· ,since bankr,uptcy;. 
: ., . . , , ".. 

protection was sought September 5·, 1990" using Octo~r 17, 1990 as 
the effective date of supersedure with Pacific to look,toHu~er as, 
debtor in posseSSion and Medallion for each respectiv~ ,portion 'of " . " .. ". . ,,' ",' '. " , ". . 

the charge ,incurred. 
. ,'.,!", 

4. Pacific should be ::equi::ed. to refund., to, Medallion. any , 
•• r ". _, •• "', " .' •••• , 

excess charges collected. from Medal~,~.on as Pl:OV,id.~d. her,ein, .. , ~ut . '/'.< 

without interest. 

- l2 -
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'. '., 

1. Pacific Bell (Pacific) shall recompute the $3,128.89 
representing charges collected from Medallion Real Estate 
Corporation (Med.allion) 'as'a condition precedent to superseding 
Med.allion·to5ervices 408-9'96-9990, 408'-253-5643, 408-996-7547, and 
,40S-996-9491,aPPortioning(the chArgee between thoee incurred 
September 6 through October 17, 1990, and those incurred 
October 18, 1990 &ld. thereafter. 

, 2. Pacific 8hali~'bill and institute appropriate collection 
procedures to Jack W. Huber, Jo Rita Huber, dba Century Medallion 
Realty aka Century Medallion (Huber), for the charges apportioned 
to the period September 6 through October 17, 1990 for the four 
services listed in Ordering Paragraph 1. 

3. Pacific shall bill Med.allion for the charges apportioned 
to the period October 18" 1990 and thereafter of the $3,128.89 for 
the four services listed in Ordering Paragraph 1, refunding to 
Medallion the difference between the apportioned amount and the 
$3,128.89 already collected. 

4. No interest is to be applicable to the refund to be paid 
Medallion by Pacific. 

, I 
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5. This order closes tllis:case • . 

.' " 
,I, \" 

.",.r co " ., 
~ ••. '. V \ ',I'. i~~ 

This order becomes ettective 30 days from tOday. 
Dated Novexnl:>er 20, 1991, at 'Sari Frane:i:sC::oTCalifornia. 

" ' 
.1, .. I 

..... ~.;, 

,,' 

~., I 

, ',' ,.1 
' •• ,1. " 

commissioner ,John.:,B.' ohanian,," 
kie:i:ngnecessarily' absent "did" ' 
not partlcipate~')",' :.> .. ,' , , ,', 

.'\' .' 

.~ I ~ .' ; .... ;.,:: .. '.' , ,'I' 

It" , ~.', ........ ~ .... ';"'.: ":"";',1. ~'~.',~)( .. ', .' . .. " .1,-, 

\ , . '\ 

,.' ' ... ', 1,1,1 A •• 

.. ' ~ .. ,.' 
II"" ,.'" " ' 
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