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'.""'.~ p' , 
,'"' ..... 

I.; '!atxocluetion' 
r\,~) :-: ,\ 

A. Summaxy oLD2Cision ,> ',~ C .,j::;' r" . ~ .. r t'-. 

'" This "decision finds: thatde.fendant 'Pacific~Gas ·:a.nd 
Electric Company ~PG&E) _failed.,to fol-loW' Decision: (0':,,), 8:5~01-0:3:8»·"· 

with respect to complainant .. _, That 'decision. .required~ PG&E.to,'mail ' "'. 
qualifying . facilities, (QFs) pro'ject "definition ,ques'tionnaires 
within 21 days of the-- date, of decision.... Instead',PG&& ;'advised' . 
complainant that his position onth~~,waiting ;list, ·for, transmission, 
capacity would be: determined by superseded precedures~ ,Had;··PG&E ' ;,', 
observed 0.85-01-038 withrespeet ,to'· complainant,.,he'would'hold· 
fifteenth place, on' the waiting, list.: PG&E,isordered~to 'reposition, 

complainant, on' the waiting list as if· he, had ,established-' priority 
on the waiting. list on February ,16-,/ 1985.,: PG&E .i:sord'e--red ,to' .", ',','.' 
ensure that no other QFs on the waiting. list would be a.dversely 
affected by this, repositioning~,: and~' to~ undertake':facilities:::'-':", ,., .. ' 

additions· at_ shareholder expense if:-necessary,toacconunociate energy 
deliveries by complainant. This relief>is conditioned"upon ;;;'," 
eomplainant~s continued comp-1'ianee-: with "the- Qualifying' :Facilities 
Milestone Procedure (QFMP'). In all other respects, . the : com:t>lain.t ":, 
is denied. " ,'~_' ,-:':,',,:,,'." ,:c 

B. Procedural Historv " ..' .. '; ,,' :;' '<"',. ';:', ,:';c",:, ,.'" 

Complaint was:,filed,,'by, Ronald·,~E .. :',Rulofson.,:; a:"Q~ ":;',"C;-'" 

developer, against defendant PG&E on October 14, 1988. Rulofson 
asserts that PG&E's violation of Commission decisions concerning 
transmission capacity constraints has deprived him of the 

oppor:tunity to sell electricity to "PG&E •.. , Answer., wa~" filed by PG&E,' 
". .... . '. ,. -' <. ... • '" ... ",-' ' ~ , '. 

on November 17, 198:8. A, prehearin9.; confere-nce(PHC)\:was held"on' ,""_.1 

December 20, 1988,. At that, PRe, the'as'signed Administ,ra£ive,' t;aw' 
, • ,..; ••• '." I " ",._ ,J .,1. ,~ ".~ _, 

Judge (ALJ) denied the defendant's Motion',to Dismiss-Complaint,"and:,',·~ 
directed the parties to develop; a' jo'int' stipulation"c,-{;::' ,""'", '; :,:, 

:,' r', . <> ~. ) "- I' 
• "_ -~. • u " .' .' ' 
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chronological events. The join.t·stipulation was to list the dates 
of specific events regarding the issue of whether PG&E had 
correctly observed the QFMPand".,·the"procedure for interconnection 
with respect to complainant. A schedule for evidentiary hearings 
was adopted. ", .. ,""'''<', ,'::'~.:C"::":'·;: 

The. proceeding was taken ·0££," calendar'· at eompld!nant' S 
request· .. · Rulofson filed' an amended. complaint on' ':J'uly<:2'S.';,;j;:t9 S:9~. ,,~: 'On: 
September 7,. 1989",. PG&E filed· a. motion,' to.:limit· and~:di'smig:s:'certain;·"· 
issues raised' by the amended complaint.; , compla'inant, filed:' hi·g.., \:' 
response to'.PG&E'on Oetober 13·,.1989:.'\, On Noveml:>er' 17~19:S:9,the ' 
ALJ. ruled" that because the amended" complaint d'id not satisfy'" 
Rule 10,' of the Commission's- Rules ',of· Practice'and Procedure-c' which, 
requires that"'the specific act' complained of shall'; be:: set, ':forth' in:; .. ' 
ordinary-and concise language, It> Appendix· A of~' PG&E ' s· motion would. 
be used,to frame the issues presented in· this. case.' The) ALJ- then' 
ordered the ,defendant to file an Answer, consistent with the: scope--
of the proceeding. Complainant"s letter reques,tfor·'· .,'; '. 
reconsideration of the November1"r.,. ,19S:9~ ALJ; ruJ:ing" waS: denied'~' e 

.. The "Stipulation of ,Facts" was filed <by complainant and ,,,,, 
defendant ol'l.:February 15, 1990~ 

PG&E's:Al'lswer to- the amended,complaint'was,"flled'·on '. " 
Fe'l.ru .... 'I"V 20 19~0 c. ".",""'. ",' • 1.,1 _.I ',,:' "J •. ~'. I 

On March 13, 1990, the "Motion of Pacific Gas and··':' 
Electric Company for Limitation of Issues and ApprovaL of' :<> .', 
Settlement .. was:, filed .. 1 ,On, :March:'2'2,V19:9'0,;,. PG&'E:£iled~'its::; 

• >, ,~ 

", .. '. , 
.' '. . ,t ~ t. I , 

. ". , ., 
" ' ... ,~:.,,~~~, \!'" .. '~', ,.,~.) ~:":(':'~":" .• 

", i,',·, ~., " .... 
. , .".1 

1 '-In the~ ~ended" complaint',' e:ompl~ih';nt~ h~d' ~11~ged ~hat: PGiE'."· . ",', 
erred by ,not providing complainant with information: about QF's.:: ','< ':) 
sufficient to enable. him to. contact. and communicate with QFs on ." 
waiting and' capacity ell:gibility lists'pursuantto CommiSSion 
Decision' (O.)85-11-017~ Onder the terms; of 'a partial:: settlement" 
agreed to by complaina,nt and defendant" ,within, two ,weeks of. 

(Footnote continues on next page) 
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I ,... .. ' •••• ,1 1 ..... -',"", 

,-' ." "", ," ' ',I',' • It',·-

"Motion to Strike ; Prepared I Testimony. .. of· Ronald:E·.,Ru·l;o£son: and. 
Janice C. Rulofaon .... 2 .. ; "~"~ ",.,,~ " (,(,:::<, ;;. 

Three days of· evidentiary hearing3were. 'held1 in 'I . 

San Francisco beginning March 26,.. 199'0 _': At the. s.tart-, ,of hearings,>·· 
the .KLJ.granteci,·PG&E'S motion :£or limitation of 'issues: and· 'approval>:' 

of settlement. The ALJ denied.'·PG&E:'s. motion to strike· prepared 
testimony. The, ALJ' granted .PG&E's motion .to strike :compl'ainant's 
rebuttal testimony. We a££i:cm,-.the rulings' of the,ALJ .. - . - , 

c.. Propoood....09d.ld9n oU~~_~ ,-
The proposed decision .ofthe . assigned administr4tive law" 

judge- (ALJ) was filed and served on- the parties on October 10::,: .. 1991·1 

purl5uo,nt to Rule 77.1 of theCommiz58ion'8: Rules of Practice/and, '. 
Procedure- (Rules). PG&E filed' comments, on the proposed.: d.ec 1:8ion· 
pursuant to Rule- 77.2,. at seq.; Rulofson served ··his reply :to' PG&£"s ' 
comments on the JttLJ and PG&E .. ' Since Rulofson'areply wo,s:-'not,' .. ' . 

properly filed with the. Commission's Docket Office a~ required by 
Rule 77.5, it has not been considered ,in tru.s. f:i.naldecision.-: " 

':, " ... 

, j\ 
. "', 

t, 1',' I • J"~ ", " ~ I '" 

'"., ,", . {,',""" ;. r ,:., L,: ' !. >, 
'. ' , '~ ! , '~.. T t ~,: 1 '/ :" ! • 

(Footnote continued from previous-'pag.e,.~ , ,- .. , '.,' , .. :'; - ':: ')'i';'. ,-, 

dismiSSAl' of' that' causeof'action', ~PG&E"wo~id'd'ist:r~bute~'a~~ilin9':') 
to all QFslil5ted on, tho waiting-. and eliqibility listl!l"for·..;' ' 
transmission capacity in PG&E's transmission, constrained, areas. -
This would notify QFs that if objection was not received-, their 
name and address would be released .. , PG&E would: then provide those 
names and addresses to complainant on, a confidential .basi,~.~ 

2 PG&E claimed that complainant's testimony is improper:: in the .. ··-:·, 
following respects: (1) it addresses issues which were eliminated 
from the proceeding by the November 17, 1989' 1>.LJ ruling,' (2) it . 
raises new issues of which PG&E had no notice,. (.3), it 'employs '. 
PG&E's 1988 Answer to the original c,omplaint .in an attempt, to, 
impeach PG&E with a pleading whichPG&E had no duty to amend-, and 
(4) it offers ~estimony in the form of narrative questions and 
admits that certain Appendices to that testimony are not accurate. 
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~ "" 1 ." " I" • 

j ". ,., , ,~' "''' 
\ ,1 .... ,.4' e :'. \J ..... " •• ,'! I)- • "' : 

PG&E challengestheALJ:'s ': f±nd:tng" that' ':l'G&E.':g:. ~fail\lre·' :to;'/ " 
C' 

mail Rulofson a project questionnaire pursuant t'o ·0: .. 8'5-0:1-038) '<, ";,.,',, 

resulted in material hartn: to.Rulofson... Accordinc,Fto,' PG&E:;: 
0.8&-04-067' establishes the rule that failure tosend'(a 'QF,'notice " 
couldresul,t· in material harm,only if thep:roject: ,o'theX'Wise':woul'd " 
have received a "transm.ission·allocat·ion.. PG&E's' cla:im .tha,t~·a'.·QF"s .. 
relative position on thewaitinq list, makes .no, material·~dif·ference:· " 
assumes that the Commission will ·not.reconsider· the'negotiated,:, ",: 
90 MW limit on intereonneetion, imposed by D'.8:4-11..;12'3= .. ·· tn·"-fact,· we~:, 
have begun an investiqation to develop·'''' policy of. 
nond.iseriminatory ,,"cease. to electricity 'transmission' services' for 
nonutility ,powarproducers (Investigation (X.) 9'0'-:0,9-0,5.0) .~,', :' ,',' 
Depending on the results of our inves.ti.gation,. ,QFsin 'pre'sently 
constrained. areas ~y be provided a, means for' d.el.ivering;: their" 
output to PG&E. We affirm the,·,ALJ's: :£indinq: that PG&E"s: placement·:" 
of Rulofsonon the waitinq list'in a lower pos.ition,: than, he·~ would~ ,,'" 
have obtained had PG&E properly sent him:tI, questionnaire:", '" . 
constitutes material harm. 

PG&E also questions the ALJ's finding that PG&E should. 
ensure that certain QFs should be in no worse position as the 
result of placing Rulofson in position 15. Although we may not 

I ," 

have required such protection in previous orders authorizing' QFS" "to 
move up on the waiting list, that does "not. alter, the ,fact ,,,that., none ' 

\' • "' • ... " '.. ..~ ,0 • , " .....~.J ~.... . ,,- ... ,/.. . " ~ , 

of the QFs on the waiting,list received any ,notiee .. that,thei~.,." c 
• • \ • ' , '",' \ ' " •• • ...... ' ,< " .. ' 'OJ ", ,"" ''-'' •• ' .. _ 

position may be, affected' by the outcome of; 'this.:: complaint,;' case..' 
The 1>J.,J' s determination on this issue ,w~i.'l{:'·not , be:. :c'hanged:::' ~:, '.', .. ,. 

I' _,. '" <0.' .",', .,,' ",,: '" ,On. -. ••• 'J '.' ,." 

PG&E' objects" thata:ny fac:.ilitie~ adcl.it~ons needed to 
this decision should not be uridert'aken' at shareholder ear:ry out 

expense because' the harm to Rulofson resulted from.: an ' '" ,.' 
administrative oversight. "We' find.'· that,' under" these .cl%:cWnS,t~nc'es ",,,.' 
utility management, and. not ratepayers, ',sho\lld'b~' ·respO~~l>le.:for .' 
costs incurred as' the result of:an achninistrat'ive'" oversig.ht> " 

, , ~. \ ' • '., ~ I , •• ,._. • , • ~ • '" _ \ 

. I,',:, " ;" ~ .. ," " 

,.1.,' j ~:t "';,, , .. 
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. We .have reAd ~'And considered- :.the~ other::obj:ections 'O:f~:PG&E:~;;,.·; 
to the proposed, decision oftheALJ' -And··f;i;nd them'·.to be: .... _,; ;.'::; .. 1;: 

unpersuasive. 
made. 

.Therefore-,. no . changes: to the proposed: 'decision 'O:re:o' :~: .. 
'. n 

• .• .. ,'r ~ .. 

\ ,',,' 

IX. Statementof'the Case 
I. "," ..... "'I'e ..... ',--, •• ,J .' 

Complainant Ronald Rulofson il5~ a QF.developer. whOir.'· . ", ' .. ; 

proposes to 9enerAte electricity and sell·.it to PG&E.using,,; a 
run-of-the-ereek hydroelectric facility' on Eltapom,;.CJ:eeJc:in·"Trinity-!:. 
County. The-project· is located within the PG&E"transmis:sion-'::.' 
constrained area AS defined by 0.84-08-0'37. 3 Rulofson·compla·ins.~.· "'~ 
of his proj.ect's low- priority. on the· 'transmission' eapacity.:,Waiting 

List. 
.BAsed on complainant's April 2'5, 19'8:5" submittal·:'of.-:;,a.: .' " 

project description form, his proj.ect istwenty-thirdi on PG&E:'s' 
"List of Qualifying Facilities' within PG&E'5. Transmis.siolll):; 
Constrained Area that areWaitin9.£or~,a 'I'ransmiss'ion: Allocation' 

u , _" i 
I, .~ .. r: ; .. ,-
. . . 

• ",:1,,, 

. - . :~" ~ ~~;:~,,~ .' .. :' ',_ '= 'I'. '_,,,":' 

~" ," 
. ,', .. ~' , ' ,\ '."" ,": :.~ .~, ; ~;~ :', ,: .. , .' ". ~: .... \ ~ .... "', 

...... ,,~, .~:, I, • l' (. 

" I , .:':. "l,; 

,'. ,'. "L" (·f'. 

, ~':' .. 

3 Limitdtions on PG&E"s transmission"systein~ restricted. the';' "".:)~:':.: 
development, of QFsin portions., of its. service::territor:y';;,;·", :;!':f.:< : .~ '.:~::: 
0.84-08,-035 adopted a stipulated In.terim Solution to,:this problem, '" 
that established a list of"QFs waiting for transmission~'c.apacity on'" 
PG&E's system. 

- 6· - ,. 
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, ",1_ .• \ 

Under'CPUC Decision'No.,B4-0S'-0:3:7',->:'.Huml':loldt: Cons,trained ~Area" 
(Waiting List). Projects represent'ing.;l4L.:8:MW:,of:'generat"ion' " ):;. 
precede the complainant's project ·on:theWaitinqList'. "'/, 

The last project on the list of Qrs with transmission, ', .. ' . 
capacity (Eligibility List) established priority on September 19, 
1984. The parties apparently aqree'thathad Rulofson followed the 
requirements set forth in 0.84-08-037 before Septeniber 19, 1984, he 
would have-~·received a capacity allocation. . "", :, " .... 

Rulofson. claims tha.t but: ·forPG&E"s disregard of- '. 
applicable- Commission' decisions:ancl;. its:discrimination-aqa-inst .. him, 
his projeet would' either have an ,allocation: of transmission' line·· ',- , 
capa.city orocc:upya higher posit-ion on: the Waiting'List. : ', .. ' , 

Complainant asks the Commiss.ion to find- that'PG&E~has not:, 
acted properly in its dealings with him and to grant him an 
allocation of eapacity or a, conibinationo.f capacity allocation and 
preferential placement on. the. Waiting Lis,t. 

Complainant also asks .theCommissionto review ·,the .•. . 

. 

,", .of 

Waiting ,List, in' order. toeull non-viable~ OF projects so-that" QFs' ..... . 
with currently effective power purchase agreements may advance in 
the Waiting List. The ALJ has repeatedly ruled that this complaint 
proceeding is not the proper vehicle for examining whether PG&E has 
reasonably administered the Waiting List. The ALJ has also ruled 
that this complaint proceeding is not the proper forum for 
revisiting the Interim Solution and the QFMP. 

We affirm the ALJ'S limitation of issues. The only 
parties to the complaint are Rulofson and PG&E. If we addressed 
the issues tendered by Rulofson in this proceeding, QFs whose 
positions on the Waiting List are governed by the QFMP would be 

denied notiee and an opportunity to be heard prior to· modification 
of Commission deeisions that affect their economic interests. 
Onder these circumstances, granting the. relief sought ,by .... ' . _. " 

,.. '.. ~ " . . " , ". ~ ".' .' -' .. ., .. )..... .. " '., 

complainant would: result in·a change in· economic circums:tances:';'·', . " 
without' an .opportuni ty to be, hedrd:.· , ,we:.'.wi'11, not" dete~ne;:':Whethei'; ,: ": 

• .,'. '. . , ' .i. .. '" • , . ..... ." " '",' '" . " ,. ~ L • 
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I, ".' , 

.'." 
"1'."" .• T,.. 

t, ". '. ,.' .. > ~ \ t .. ' '"'~ ~ " 

PG&E mismanaged,the placement: of" OFsYon~'the"Wait;in9'';'List''or review 
the accuracy. of, the 'estimate ,of. ,capaclty .. avail:able": on"?,PG&E:,is",\;' ,"" :'::",;';'::' 

trdnsmission constrained' lines, that ,was,establ.lshecf :by ::0·.:84';:;'08'-0'3'7:"',": 

and 0.84-11-12'3 •. We limit our decis,ion to the question'of:'~whether<j, 
PG&E injured: the complainant, by 'some actor'fai.J;ure'to,':act~::' 
according ,to its duty, and if so, what relief should. be granted. 

The ALJ had ruled that the reasonableness of PG&E's 
management of the Waiting Listw"~s' with'in the scope of the 
complaint. However, we find. tha~ OF economic interests have been 
delineated as the result of PG&E"s:management,of.'the: ,Waitl.nq' "LfS:t, 
and that a: complaint proceeding' is. not the 'proper vehicle::for 
determininq those rights.. Therefore; 'despite complainant'slurging';" ' 
we do not exami.ne the' reasonableness-o,f PG&E' s' maintenance of the' . 
Wai ting List. . .. ' .' < , ,',' : <,," .. 

Reduced to its es.sential elements, the:' compl"aint",alleges " 
that PG&E is at: fault for Rulof,son'$-, failure to-qualify',for·the ,',""' 
EliqibilityList and his inauspicious.. pos.ition on:::the:';Wait:i.ng, List;: .... 

because of the follow1nq:" 
1. PG&E failed to administer 0.84-08'-03-7'" 

correct~y with re~pect to complainant, 

2. PG&E erred in not, mailing coml?la1nant, a:·" 
project definition questionnal.re pursuant 

'to D.85~Ol-03a,' , 

3. PG&E failed to send complainant ,copies of" 
the QFMP as required by 0.85-06-163, 

. .' ' , . ',; , ~ ' .. \ 

4. PG&E has discriminated against complainant 
in its dealings with OFs in'general by . 
failing to provide complainant,.with: (a.) ,a,,· 
version of Standara Offer l (SO l) which 
included the OFMP, (b) "Form Letter Coo on 
August 3l, 1984, and (c) a place on the 
Waiting List based on hardship, and: 

5-. PG&E misrepresented to- complainant, 'that, ,he 
would receive a tr",nsmission allocation .. 

- 8 -' ". 

... ,,:.":. 

'I' , 

. ~ .... ,.: 

..', ,"" .' 
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: \ '~" ... J ,."' , ; t ,'." \. 

The; .issueis .. whether·.PG&E: is'. re'sponsible:for:··:·'I.,,·.:.· .. ,::':. :, .' ,;.;)'::' 
complainant' s~·,low place on.' the: transInission,.capacity;- Waiting- :List·,<: 
because- it hasi9'nored Commission decis'ions or ,discriminated";" :' 
agal.nst complainant. If PG&-E has done nothing wrong" or -if: -'. 
complainant has. .. eausedhis own .inj·ury" .. the' complaint ·must) be; .. , "., 

denied.. . .... :';"" ". ,', 
. \ , ," . ' " 

",',)', .... ><,' 
, .. 

Ill. :. facts' , 
","; , 

A. PG&E'& Compliance with- 0.84-08-0'3:7'. ,., 

Rulofson, initiated-. contact, with. PG&E'by his. letter of'. -., 
May,l5-, 1984. He asked PG&E. to provide the eost of special:·:.. ..: 
facilities needed to. interconnect his·projeet into the PG&E grid' 
and a list Qf information needed for contract negotiations .. : One . . 
month later, PG&E replied. by letter that the CPUC,had recently 
begun an investigation to. determine' the existence' Qf. transmis.sion 
constraints. PG&E wrete that there may be- a limitatien. .en.: .. · .. : . ,: .. ' 
additional capacity on the transmission line·threugh·Rulofsen's· 
area in Trinity County. '. On July 23" ... PG&E . again' advised complainant 
by letter that there may be transmis'sion linii tations' which ceuld 
adversely affect his project·. PG&E·enc·losed a ,two-page summary of 
the scope ef Order Instituting Investigation {I~}.8~":'04-077,. which 
included the fQllowing query: ~Whether revisions are needed in the 
Commissien's existing policies for allocating'avai14ble utility 

, ," \',. 

tr~nsmissien cap~city and interconnection/upgrade costs among QFs 
as stated in O~82-01-103, O'~S2-12-120:"'and O.S3:.:.tO-09'3; Commission 

. ~. .\, ... . 

decisions relating to. QFs." .. 

Thus, as. of July 23, Rulofson.was :appl:'i'~~?~,~f the 
potential difficulty of. interconnecting his.projeet.~th PG&E. By 
reading the authorities cited byPG&E"s ·July 23 s_ary of 
I. 84-04-077,. complainant ·could· have cenfirmed that for<~ two,:' or more 
QFs seeking to. use an' existing lirie~a·first-come,.·first-served 
approach was to. be used. As of August S, Rulefson had cepies of 

.' 

• 
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PG&E mismanaged the pl~cement of. QFsY:on', 'the'(Wait1ngj:X;ist:'~or review 
the accuracy of; the estimate of. 'capae"ity ·ava'ilable·: on:>'PG&E:"s~":'. '.,' r:''''~' 
transmission, constrai.nect lines 't'.ha't'. ·was estal:>1.i:sh'ed-byD·.'S'4';'08'-O·3"- " 
and 0.84-11-12-3., We 'limit our decision to, the question;"of;;whether",: ' 
PG&E injured; the complainant by 'some-act or,failure':t6:act:' .. " "" ,,::;~ 

according to its duty, and if so, what relief should be granted. 
The ALJ had ruled that the reasonableness of PG&E's 

management of the Waiting List was' w.i.th.i.n the scope of the 
complaint. However, we find that QF economic interests have been 
delineated as the result of PG&E"s' 'management'of "the Waiting't£s.t, 
and that a complaint proceeding' is. not the proper vehicle: 'for 
determining those rights.. 'Therefore ;desp-ite complainant,' s': urging'; 
we d.o no't examine the' reasonableness.: of PG&E' S 'ma:intenance of, the·: 
Waiting List. ' ,,' ' :; ,', ' .. 

Reduced to its essential elements, the, complalnt~ alleges ". " 
thatPG&E' is.'at fault for Rulofson's., failure' toqual'ifY'forthe ',,' 
Eligibility'List And his inauspiciotls' poSition on·,the::Waiting List 
because of, the 'following: " . .' " .".... 

1.' PG&E failed to administer o. 84-0S'';'0·3-7',' ",,,:: '.'. " 
correctly with respect, t~, complainant" '. , . : 

2. PG&E erreci in, not mailing complainant, a·: 

3. 

< project definition. questionnaire pursuan.t" 
to 0.85~01-03S, .. 

PG&E failed to send complainant copies . o·f 
the QFMP as required by 0.85-06:"163, . 

1 '. '. '~ I 

4. PG&E has d.iscriminated. against eomplainax:tt . 
in its dealings with QFa in general by 
failing to provide complainant"with(a}'a 
version, of Standard Offer 1, (SO 1) :which , 
included the QFMP, (b)· "Form Letter C" on 
August 31, 1984, and: (e)· a place' on':the 
Waiting List based on hardship, and", : . 

.... , 

5., PG&E misrepresented to complainant" that ,he 
would. receive. a transmission allocation...:. .'"' 

- 8 -
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,The, ·issue is. whetheX"., PG&E': is, :r:esponsible'·'£or.'.~<,.,.~,:;,:·:;, ". :: .. ~~;t; 

complainant's:;low place on the' .transmis'sion.'capacity Waiting..:List "~; 
bec~use it, hasiqnored.:Commission decisions', or:dj;scriminated.:;, ,.' 
against complainant. If PG&Ehas. done nothing. wrong,. or' "if - .'
complainant has. caused his own :injury i,the' complaint must:··be.:' 
denied.. 

A. 5£'8 Compliance with Q.84-08-Q'31,:' . ' -~ 

Rulo£son initiated· .contact: with PG&E'by .his . .letter .0£ . 

, ", 

May, 15-, 1984. He asked PG&Eto provide the cost o£special::., .. " '" '~ 

facilities needed to- interconnect his-. proj,ect into the 'PG&E ,grid .. 
and a list of information needed for contract negotiations.' .:. One" , 
month. later, PG&E replied. by letter. that, the CPUC', had recently 
begun an investigation to d.etermine the existence of transmi:ss:i:on, 
constraints. PG&E, wrote that there. may,be- a l.:i.mitation, ,on:. 
additional capacity on the transmission line· through Rulofson's 

area in Trinity County .. On July 23,·PG&Eagain advised complainant 
by letter that there maybe transmission limitations which could 
adversely affect his project. PG&E enclosed atwo-p.a:qe suxnmar.Y' of 
the scope of Order' Inst"ituting Investi'gation (I.f 84-04-077, which 

• -, •• "J • '., 

included the following query: "Whether revisions are needed in the 
Commission's existing policies foral-locdting availabie utllity 
transmission capacity a;d interconnection/upgrade co~'ts among QFs 
as stated in O~S2-01-103, D.82"'12~'120', and·'O.83~10-093, Commission 

" decisions relating to QF's." 
'rhus, as of July 23, Rulofson ,was'"apprisec(o:f the 

< .' - ' •• ,,:, ••• 

potential difficulty of, interconnecting his'project,~th PG&E. By 
reading the authorities cited by PG&E"s ·July 23 summarY of 
1.84-04-077, complainant ·could have confirmed that for:two:-'or more 
QFs seeking to use anexistinq line,: 'a' first-come,~' first-served 

approach was to be used. As of August 8, Rulofson had copies of 

- 9 - :' ,. 
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standard offers: (SO) 1 and' 4; and:ano·ffer·'fromPG&E·;."to.:1meetc":,tC>":>::,;· 
review the offers and provide an estim:ate~of,the',eo:s.tof·:'An>,;>,: ' '., 
interconnection study. He did not accept~ PG&E"'s ,of,fer'."· ;,,~;-c ," 

On' Augus,t l, 1984, the Comnu:ssion' adopted ,the-', tt:Interim 
Solution" to,the issues addresseel'byI..;84-04'-077· (D~S4-0,8-03·')~,; 

The Interim'. Solution allocates transmission capacity. to·' only:: those: 
QFs who had signed power purchase agreements since the is.s.u·ance" 0'£ :., 

I.84-04-077 and had deposited'in escrow·l." mill/kWh:ofpower to 'be 
delivered to. PG&E'. In the"Humboldt constrained. area. where')!, ," 
eomplainant~3 project would be located, a maximum··90 MWvof-::capacity 
was allocated'·to QFs on a first-come, . first-served basis.'" , 

1. 'Rulofson's'Bus!ness Strategy: 
On, August l6, 1984, PG&E. sent· ·Rulofson ~copy' of ".' ,,',. ' .. ," 

D.84-08-037. Despite this . notice of the·,requ'irements.: forobtaininq: 
limited capacity, complainant eliel not execute a power· purchase 
agreement to become eligible'to participate' in, the·Interim:'; 
Solution.' By letter to PG&E dated August' 30 , Rulo,fson' as·ked to; ·be':·· 
placed on an allocation list for transmission line·,space·~:.'He: ,,;. 
asserted that a financial commitment to pay' for an·; interconnection 
study .should.suffice as a commitment' in' 'lieu of, siqning.a<:·power, 
purchase ,agreement. \' ". .. , .: ,',:/:' 

,. On Augu:s.t 30, complainant ,informedPG&Ethat,he'·.was ,not·· ~ 

ready to, execute a standard offer because· 'he needed ,to"·ask·'· 
potential financiers whether they preferred the<' SO 1 or/,sO :: 4.;: 

contract. • .. It' , ' I,,: • "'. ,:',~ , .. " .,' •• 

Also on August 30, RulofsoJl'"w:rote :to CPUC,::staff',;.· ','He ' .... :., . 
confirmed that PG&E,~had toldr'him he,needed, to sl;gn"a power<·purehase t ';:: 

agreement in order to be pl;aced':'on 'theWaiting-List for:, . \,:., 
transmission capacity. He stated that he had read the copy o·f,· '", 
0.84 -0 8-0 37 .. that· PG&E . had provided: him. . He ,recognized '·that he 
could not get onto the Waiting List without, siqJliJlg"asa'les',' 
contract, but nonetheless demanded of· the Conun-ission's staf,f; ". "Must 
I sign a power sales .agreement in order to be on· anal'location list'.;; 

- lO -
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or shouldn',t ,money: and agreements reJ.:ated~' to .interconnect-'ana:lys~s.,;; :.; 
and engineering specs suffice? .. ·.,.; .... ;.:-::: .. ~,~::,:, "(; .. ' '" 'J'/';' 

2. ~£'8NotM;e,:to-'0P!!· >:.,',;';;"1...",:::;.:,":::".) ;,. 

,On' August3l,·l9.84, PG&E. mailed, an. announcement: ,to 
certain QF5- to· .. inform~ them o·f the,! Interim:.' Solution and:;the~ ". . ... 
availability of.1imited.transmission capacity on a· first:"come~~' 
first-served basis. QFs which had' executed apower>purchase( 
agreement (PPA) or paid for an.:·interconnection study, or ,had:', recent, 

continued cont4ct with PG&E. were- sent·! "Form' Letter C:~~: ',' : The letter:' 
informed· QFs. why the transmission. investigation was opened:;:':: " ,') 
outlined the scope of investigation" and described' the: criteria; for· 
inclusion in the interim solution., Copies' of, PG&E.' s()stand'ard· . 

offers were.attached to the. letter .. PG&E·did not send· Rulofson a 
copy of Form Letter Cbecausehe had"not'executeda"PPA as :of .. ;·':·· .; 
August 31, 1984. . ":"; ,'! ... ,;;, .. 

Complainant· alleges that· PG&E.,; treated. him: improperly by '.:' 
not sending him. ItForm' Letter:C. It PG&E,acimits that it, did::-not.;send· 

Rulofson Form, Letter C • However,. PG&E, .. points out· that, i tnhad;' 
provided· him· with the description' of ,theCommiss:i.:on" s investigation: I 
of PG&E'5. constraints, the .components·of the Interim Solution, and: '; 
copies of PG&E' s Standard Offers, which comprised the' Form:-·Letter·C 
mailing, two weeks before it mailed FormLetterC to other:::QFs. 
only one element of the Form Letter Cmailing ,..the Interim;~Solution 
Agreement. (ISA) had not been mailed to,.complainant~ , The ISA '. 

authorizes PG&E to. deduct from payments to QFs the cost of system: 
upgrades, made on behalf of delivering QFs.. :PG&E'.:elaims'~that 
Rulofson was not prejudiced by this,. ashe was not:':required to sign';. 
the ISA until his project was ready to'transmit power·into· PG&E ':5' ,-; ,:"'" 
system. ,or' 

\'.. If""., • 

On Septe%Uber'19, 1984, .PG&E,.reiterated: to/compJ:ainant 
that he was required to execute a powerpurchaseoagreement""£or' 
placement on the Waiting L1st.and'that:'if'he.wishe'd·,<:he could.::' 
proceed with a detailed· interconnection·study,. . even' ·though~.payment·· 
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for the. study, alone would notentitle,'him:.to'be,pJ:aced,on' :the< ,'.,' 
waiting List •... ',' :,.';' I. " 

B. ~"s Compliance ~h D.85-01-Q3! 
On J",nuary 16, 1985, the- Commission 'issued: D. S:5';'071~O'38': 

That decision. changed the procedure for o:btai'ning~ transmis:sion 
capaeity_ 4, As of_ January 16·,198:5-,: the PPA was. no longer'; a·::",' , 

prerequisite to an assignment of priority... It was'to:, be" 'signed: 
within certain dates in order to maintain the QF's: prior'ity<.'on the 
Waiting List.. .,.:..:. ~::, ., ' 

The Commission directed' PG&E to. mail 'proj~ct::-definit'ion ,'. 
questionnaires to all QFs within 2'1 days .of the decision:,date';",a"l'l ,~ 

OFs were to reply withl.n 10 days. of, receiving, the quest.i:onnaire.'·:, " 
PG&E, admitted .. that it did' not .. mail complainant' a· . '::', 

questionnaire by February 6,. 19,85.. ' Rulofson' claimed that'he' should," 
:be repositioned on the Waiting Lis.t wi'tha priority date,o:f 
February 16, 1985, the date he alleges"he would;have returneci,the-' 
project description. form. 

, "PG&E responded that had complainant returned. the 'form ' " 
within that time, his project's.posi,tion. on the- Humboldt;, Waiting 
List would :be fifteenth, instead of twenty-third;.l"projects:' 
representing, 95,.2 MW of capaeity, instead o£ 141'.8, MW", wou'ld 
precede his,project on the'Waiting List. , .' ~, . \' 

" . 

The total capaeity available ,in.' the" Huniboldt::,constra,ined', ' 
area' is 'only 90 MW, which is, fully subscribed. ,0'£ that total'; 

.' 

79 MW are operational, resulting. in'the"'possibility" that '11, MW::may 
not become operational and will ,be' released' ,to QFs on -the ' Waiting" .-

, ) ~~, :,'. ", "'. 

4 Under the new procedure, an interconnection priority date 
would :be established on the date the OF provided ~o the purchasing 
utility all of the following: (1) a project definition, including 
proof of site control, (2) .a request for an interconnection-s,tudY'·-' 
.by the utility', and', (3-) the,>project fee ,.'due'ino·later than:"'the'.:time 
the OF and the utility execute, an interconnection'agreement'.;:;·" ::"/ ",'_,1: 
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• ', ..... I ~ 

'. I.~ .. ' ., .. '. \~I.,..).", 

List. PG&E's evidence shows that.QFs~'. with priority;·higher:~-than·., "; ,; 
complainant's will claim any portion of the 11 MW which is',.,: ",'; ... :.1..,'.,' 

re leased. ' /" -. ., 

c. PGiE's COmPliance with ~.85-Q6-163 
On June- 21, '1985,., tho Commission is.sued 0.85-0:&-163:,·,· 

which required all affected'QFs. to comply with. ,the" QFMP.screeninq ',' 
criteria. The- Commission also solicited' comments· ,on the addition:. "" 
of the QFMP requirements to the'standard offers. During the . 
comment period, June 21, 1985 through August 1, 1985, each:uti'lity 
was required.' to notify every QF which s01%ght to sign"~ -standard 
offer ,or negotiate a related agreement of the QF,'s"obligations· 
under the QFMP. This was intended to assure notice to QFs::: of . their". 
altered responsibilities in signing SO' 4, since the' Commi'ssion had 
not incorporated the QFMP-inthe standard offers. 

Rulofson- testified ,tha.t he.had' informed PG&E: on. April<2'S,": 
1985- that he· did not have., a copy of the Interconnection Priority, - "," 
Procedure (IPP) adopted by D .. 85-01-038. He stated~that-.PG&'E;:'sent - .. 
him a copy of the IPP on June 5,-198:5 .. 5 .. ·Rulofson.claimed:,that ,., 
PG&E violated D.8.5-06-163 because it did: not send him'a:,copy:~ofl the 
OFM? during the comment period .. , ,. , . 

PG&E replied that it ,notified .. Rulofson of the::OFMP.-in, . 
accordance with 0.85-06-163 on: two occas1ons ... ,PG&E:,sen't<him.:a·-"·' - ,'" 
complete: copy of the OFMP, on June 5, 1985·-and again:-,on:December 9, 
1985. The ,utility claimed itg4ve Rulofson preferential treatment· 
by supplying him with a copy.o-f,the QFM!> two- weeks: prior to the 
comment period' and that, Rulo·fson . suffered, no·' harm.' from: this' 
deviation from the "notice'· requirements. 

>",' 

. ~," ~ '". . .~ , ,~ ,~' 'I:'":: 
'. :,',1, 

5, During': th~ . ~~~e~iy, ~eviews ~~~d~~ed" by D;': ~s;: ~~~ ~'3~'i';: ~h~': I~~"'!::~~ 
was renamed.: the· QFMP (Qualifying; Facili ty"MilestoneProcedure) .':~: 'J: ::: 
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A. Why did complainant fail.. to receive , 
a transmission allocation'within the 
1150 MW, ·transmission capacity, :,limitation 
established by 0.84-11-1231 

1. PG&E reasonably discharged its 
duty to advise complainant of 
transmission £9nstha!nt~~ 

. 1"1,"" 

,,' 

Each contracting pa,:rty mus,t use good faith .i~ , ,its . 
dealings with the other. In. this. case, ~G&Eknew,of poten;tial. 

I , .' • .,' ,~. " ,-

roadblocks to Rulofson's realization of his project;. he 'would not 
be paid if there was no way for PG&E to"receive' his,' output'~~ PG&E 

" . ~ . . ". .. 

had a duty to advise Rulofson of this problem. ' PG&E" s July 23, 
1984 letter to complainant provided 'that notice~ ,Moreover',' it 
suggested to the reader that he should' attempt to aeqUire :, 
transmission' capacity under the existing policies because in the' 
face of a potential shortage, rationing' policies' may be en:acte'dto 
make it more difficult to obtain eapac·ity' in 'thefuture~: 

2. PG&E '.,dministered 0.84-08-0'37" 
properly with respeetto 
complainant. 

Rulofson received all of the:, information contained:: in:, 

, / 

Form. Letter C, except for the ISA,· approximatelytwo",weeksj:before . 
other QFs did. The lack of ISA. is .not,·materialbecause,only.;QFs . 
that were ready to. deliver ;power "to., PG&E needed, to ,sign ,.the- ISA., 

Rulo.fson stipulated that he received ,and- read the '"Interim- ',.So'lution :. :: •. 
decision even before· Form Letter, C, was sent·: out. " He- ,was, not· ',' 
prejudiced· by PG&E's failure ,.to- send.him',Fo:rm: Letter, C' .. ',' Rulofson's 
failure'to obtain transmission capacity cannot be ,attributed> to' .. " " 
PG&E's . oversight. , ,I," . ',:,:c'" 

" ,',I 

" .. :.,.. ,-
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3. PG&E was not at fault for 
compla;nant"a failure, to.,: " 
satisfy the two prerequisites 
of D.84-08-037. 

" ' .. iI " 

• ~ c ... ... " • cO'." ..... ' • , I . , " ,- ~ l'''-~''' '0; '" >' '~ ,.~ • 

PG&E had provided RuJ.'ofs9'n, ;~.~:COl?Y ,,~f ,0 :'S4~O.8'~'03r~two :,' 
weeks before it apprised other .. QFg.,: of'·thelnterim·;So-lut:i:on~':;··:": 
Rulofson persistently contended that'h~ s:ho~ld 'b~{'abie't~;"obf~in . 
capacity allocation without meeting the . requirements " of :'. t,;)', 

0.84-08-037. PG&E reminded Rulofson.:o{;the Inte~im sol~~i6n's 
requirements. PG&E acted reasonably to enable Rulofson to acquire 
transmission capacity under the Interim Solution. 

4. Complainant did not qualify for 
the Eligibility List because 
he chose not to comply with 
D.8;!~08-937. 

< " ~ ~. 

PG&E supplied Rulofson .with,a copy of 0.84-08-:037, ,which 
stated that a QF must have a signed PPA, in. order to.partic;ipate in 

".', ,r' 

the capacity allocation program ,established by the,In.terim, ~, . 
Solution. Rulofson acknowledged .that PG&E informed him. of .·the need e 
for a PPA, but insisted to PG&E that a ,financial commitrnent:, to pay 
for an interconnection study shoul~ .,sul:>,sti tute ·for a ,PPA.,~!: 
Rulofson's refusal to accept the terms ·o.f' 0:.84-0S-03i"was'·'based on 

, • 'I, .... \. 

his wish to consult financial backers before commi'ttingto the 
payment strec!!.m of a particular PPA. Rulo'fson seeks· spec.liaJ;· 
treatment to accommodate his· business' strat.egy. Hisrational'e does" 
not justify granting an exception 'to· therequirement",of ·]).84-0:8-037 
that a OF must have signed' a~ PPA before'partic'ipating in· the'" .. 
Interim Solution. Compla.inant> did: not"comply withO.8:4-0S-'O:37· and: 
should. not be allowed. to. shift respons-ibili ty for his act's, ··to PG&E. 

Rulofson asserts that PG&E prevented him· from procuring a" " 
position on the list by informing him on: September "19', ·'1'9'8~ ;'.'that:'·· .: 
he could choose to withhold paying for an interconnectIon 'study~:" ... :.< 
As of that date, all available capaCity in the Humboldt constrained 
area had. been allocated.. PG&E's practice of refraining from asking 
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a QF to-pay. for a ,detailed. interconnection' study' when: the"QF' s date 
of interconnection was: uncertain, is 'reasonable. '.·Thus,;-:'PG&E;'s ,'.'. :;':~, 
advice to' Rulofson that he withhold', payment. for" an'/ interconnection' . 
study had no- effect on his'abilityto:establish a·Waiting;List· 
position under ·the Interim Solution.~ 
B. Was PG&E required' to place complainAnt 

on the waiting List based on. his. 
submittal of his PERk applieatiQn to~&? 

"."t ' • 'I' 

Rulofson sent the PG&E Rates Department a copy of his 
~pplico.t:i.on to the Fedoro.l E~er9Y Regulatory Commis5ion ,(FERC),for 

, . \" , 

a license to operate a small hydroelectric .proj.ect on.February .. 8, . . ,'" , . '" .," . 
1984. Since it was sent to another PG&E department, the pa~ties" . . , , .. . . . 
have argued whether PG&E'$ Small. Power Producer Department should . 

• • '." , ',' 1., . 

be charged with knowledge of its contents, and if s~,whethe.r 
complo.ino.nt's.priority d.ate can be estab1ishedacco:r:d:i.ng to; the. 
date of PG&E's receipt of the FERC application. ,It is unnecessary 

" " " , 

to decid.e this matter, because we dispose of the priority issue 
without reference to the FERC application. 
c. Rulofson was mAte:r:ially harmed by PG&E' S 

failure to mail him a project definition 
questionnaire pu~suant to D.8S-01-038. 

PG&E argues thatwhethercomplainant'spro.ject.is·in.1Sth 
or 23rd position on the Wait.tnq Lis,t is of no mater~al~ consequence .. 
While this may be true of complainant's project given today'$.'· ' . -
circumstances, the relative positions may become significant "as . 

, ' • "> ' •• ~ • • " '.! . '.,,, - .' , • 

transmiss.ion capacity becomes available- ... , Thus,. there; 'i's. sti'l'l ~some'" : 
ad~antaqe to being 4& MW h;tgher ·up"on·.··the Wait:i:ng'·!.,is.t·,.':.,as."RU:lofson 

" ,,,',. c...' '.. . '" , 

would be if he had been mailed. the project questionnaire . as: ; were· 
other QFs . '/ , . , ",' , . '; '.'" .' . . . 

The utility is.. entrusted with. rationing .lJ.,::searce·',:" " 
conunodity trans~ission capacity, according." to, the Comm:fs.s~i.ori's.· >: .; .. '~':;"~ 
rules. ~G&E should have- ,sentcomplaJ.-nantthe· proj,ect que~tio~ire . ,; 
pursuant to the Conunission '~s decision:. 

.:1, 

~ ,. " ~ -,' \: r~ >: 
" 

.... ,',". 
, 'I ,':;'" '" 
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':1 ... ,.) 

We will assume, that PG&E·. received. ·Rulo,fson·' s:::compl"eted _ 
project quest·ionnaire on February 16 , 19:8"5 ~:,. This,i alone:~"i's:':<:;:'/'i' ',; ", ;" 

insufficient to, give complainant' a' po$.iti'on \ on,th0 allocation: 
W",i ting List. Priori ty is established by, the l",st of, three events.,· 

The second event is submittal of the OF· developer,., $' : ' '. 

control ov~r tho 5i to. We assume ,that Decau50 the' parties"·:did' not 
address this issue , it is uncontrove:z;'ted" that Rulofson. h~d '~'6nt~~1 
of the generation site. 

, "' .''.' 

The third criteric.n is the provision of a preli%tlinary 
development schedule. PG&E itself did not distinguish thi's" 
requirement from the previous requirement that a QFmust request ",n 
interconnection in order to obtain·transmission capacity. 6' .. 

Thus, on April 17, l.985, PG&E recommendedRuio£s~n complete a . 
project description and interconnection study cost reques~ for 
placement on the Waiting List"pursuant to 0.84-08-037." This 

SU990stion was mode despite th~ Commission's issuanee in January 

, ; 

'Li ' .. ' "I" ,! 

'", ' 

'. ' . I," : ; :', ,( • ~' " ~ ~,,,'. , " ~ 

, i :.;' .' ~ .'_ ( • 

6 0.84-08-037 ",dopted the principle from 0.83-10-093 that the 
first ·OF.,to- reques.t aninterconnection~shall"have'the'r.ight to use 
the existing line. However, tho:: ,right ,was extended only to,.,OFs. 
who signed a power purchase agreement with PG&E pending '" 
I.84-04-077. . ' 

Rulofson h,,"s claimed: that his priority' should be'base'd'on :'th~ 
request that PG&E. "provide' '(him) "the eost of eonnec~in9'andof ,any 
special facilities required to connect .. to your, system" made by , 
letter dated May 15, 1984. It would be unreasonable to base 
complainant's priority on that inquiry, 5ince at that time 'the 
project was clearly in its early planning stages. : 

In May of 1984, complainant indicated that the project was 
840 kW. In July of 1984, he stated that his proj.ect was 1~66 MW •. 
In August of 1984 the project was stated· to be 1.7 MW.' . tn' February 
of 1985, he i:ntended to upgrade to 2" .. 5 MW. 'In' April of 19:8$~ the 
pro j ect was described as 1. 5 to 2.5 MW. Rulo f son did not commit, .to, 
a project size until he executed an SOl cont'ract'in JanuarY '0£ 
1986. Thus, it would be unrealistic to treat the May, 1984 inquiry 
as a bona fide request for interconnection. 

- 17 -
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19B5- of, 0.85-01-038., which ~ended, the capacity,allocation:.: :: ':~,~;.~': '.,' 
criteria.,. " ) ',', ('. .:.,'::"-i'":;''' 

. Rulofson returned" the· completed._~pro'ject,~description',form ':":' 
on April 25,. ·He had also. completed the"prelim.i:naryproj,ect-, <, ," ' ..• ' 

development schedule. Thus, under a strict, reading' of':,D· .. 8'S-Ol-03,8,' ' 
Rulofson would establish his priority' 'forcdpaci tyallocation·on 
April 25. ,However, a strict reading is "not' in· order. because ':PG&E ,: ' ' 
did not giV'ecomplainant the s~e opportunity it gave other.QFs.to 
establish priority under D.85-01-038. First,. it omitted Rulofson 
from its February 6, 1985 mailing. Second, it ,applied:'crlteria~:' 

" "', ,. 
from the wrong decision to assign priority to Rulofson. 

We find that PG&E violated D'~8S-01~038'with respect to 
• " ',., I .:, ... ':. 

complainant. The appropriate remedy is for PG&E to' treat", 
Rulofson'S project as if he had established ,priority .. o~ _ ,_ 
February 16, 1985, so long as Rulofson maintains compliance with 
the OFMP (or any other procedure author-ized by the Commission"to 
supercede the OFMP).7 However, PG&E must do so without. adversely 

I '\ I. I ~! .' 

affecting,the interconnection rights held by other OFs., Thus, PG&E . , 

may be reqUired to perform special upgrades to its transmission and 
distribution lines to provide the reqUired remedy. 
0.. Compla; nant WAS Dot hA:i:med. 

by PG&E's failure to Dl.D.il him' 
a copy· of the- QF.MP AS -required. _ -
by 1).8~Q6=16;3. 

'·,",1, 

•• J I'~ ! : " ,!. ; 

J ,~ '\ ' .... 

,.We, find that PG&E substantially complied with"D.8S~06-163. 
by providing, Rulofson a copy of the OFMP, two ',weeks •. before, the .. ':,. 
comment, perio.d, and that subs.tantial .compliance is:',s.uffieient . to· 
avoid. harm to. Rulofson. He .does. note complain that he. was:deprived"::,,,; 
of the opportunity- to. comment on, the inclusion, of: the QF~'~in::, . ,.,';.-,,:', 

, • " ,,'I .~. ,"" ."; ". 

I ,f .•• ' ,~~. ::J '.; ~ <, '.' '. • 

7 '.' It' is' reasonable to assume t.hat:: Rulofson' would '~'have "returned 
the~ project qUestionnaire~)within 10 days, because;:he:.did.:l:eturn: the 
project description within 8. days in April, 1985. . . 

- l8 -
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standard offers, ~ whieh 'was the ob,jeet'ive·of·'the~:r.~ot;ice~ reqUi~ed"'by:", 
0.85-06-163. Rulofson was able to evaluate whether he should~"" " 
eontinue' his' development activities< 'in light' o·f, , the"additional 
requirements of'theQFMP two,'weekS: before the, Commission mandated,\ 
notice of the OFMP.· Rulofson"was.,not,'harmed: by PG&E's. failure·','to 
send him another copy of the OFMP during the comment period'·'; 
established; by' 0.85-06-163. Thus, Rulofsonshould" be' granted.;: no" 
relief based, on his elaim· that'·PG&E vio-lated 0'~8S.-0~163. 
E. Has PG&E d.iscrim;nated;'a9ainst~· 

complainant in the context of 
.its dealings with O'ts....i.n qenex:a.l.? ,. 

1. PG&E was Dot required., to provide 
complainant with a version of 
§.Q 1 which-!ncluded the"QFMp_ " 

, ' 

D.85-12-075 required PG&E to ,file amendments to SO 1 so 
that the QFMPwas incorporated by reference no later than 
February 1,1986. PG&E was ordered to append the Q:e'MP:tothe 

. ,,'" .. ,"', 

standard offer and include a term' In the standard offer indicating 
the QF's obligation to meet the OFMP requirements'. The te~s~ere 
to identify the version of the' OFMP applicable to, the OF' and ," ~he 
consequences to the OF of failure to meet OFMP requirements~ , 

Complainant points out that .• t'h'e' 'f,o'rm, 0·£, So": 1 t~'a:t::;?G&E'~, 
supplied hil'n was dated May 7, 1984. ,He si'gnedthe:o·f,fer on\" :", " 
January 6, 1986. PG&E signed the offer on February 12, '198'6'~: 
Complainant asserts that hisPPA makes· nore:feren(':e to the;"QFMP, 
and further, that his PPA contaIns a· warning that his capacity'may 
be jeopardized if construction is not, begun bya certain' date,::a . 
warning'that was subsequently deleted from SO 1;;.' He complains that',:, 
he was deprived of notiee of the requirements for reeeiving"and 
maintaining an allocation of capaCity. He asserts that because of 
this lack of notice, he continued to devote resources to developing 
his project, to his detriment. 

PG&E ,claims ,tha:e it was: ,no~ ob~i9ated unc!.er< D.85-12-075 '~ 

to require complainant to: execute an amended SO"l, with 'an attached":'~,' 
)c:_ ·:':'~>·:~'!"I ." . ~.' 

- 19 - ,:, --



C.88-l0-029 KLJ/ECL/tcg ." .'1',,: \1".,;.,: 
" ',',.. 
, .. 1.:." "'. 

OF~'r,because, it :;o£fered \ complu.inant. the. 'a9'reement~lprior tQ:,:.the .• . . 
effective date ofO.85~12-07,5.' ",: ': "'::,:.:',":' '~.:!,:\., 

In O.S5-06-16.3-,·we :declareci:-that' "A cont.ract\is':formed' ,', 
with the qualifying facility's acceptance of those terms;which ,; ..... ;, 
would be indicated by a standard offe-r completed.'and :s,igned by the 
qualifying facility and delivered to.,the utility.'" Once'accepted;" 
the utility is. to. have no- discretion .inrefusing.,the',agreement or . 

altering its .terms.:·','_· 
Rulofson's J4nuary &,198&acceptaneeo,fSO, 1 ,created a 

contract which PG&E .could not unilaterally alter toincorporate .. ;the~·> 
OFMP. Thus-, Rulofson cannot .claimhe-,was ,harmed·.by,PG&E:'s 'tencier . :"" 
of the19S4 version o.f SO 1,. Moreover,.' under compla:inant"'s..theory" 
no SO 1 would havo,~been available for him.to sign'.from the" date ,of ' ' 
0.85-12-075-, December 18" 198.S,' until . February: 1, '198:6,., .• We~~did,·no·t-,:, 

order the suspension o.f SO 1, so- complainant's theory provides :.h.im . 
no basis for, relief.. ' . 

2. PG&E properly, denied complainant 
priority on' the Waiting List, based 
on haxdship. " '" . ' \ 

. ,'. 

PG&E granted top priority on the 'Waiting .List: t6>'~ertain . . '" .. ," ., .,' , ...... 

QFs that were not given notice-of 0.8'4'-08-037' ,and'would,.otherwise 
suffer a hardship, based on PG&E's business judgment,. " 
PG&E based its determination on its knowledge, of the QF,'s., contact 

" • • , • ,', - .. > ,._" ,.,. , • 

with PG&E, progress on interconnection ,studies, permitting , " 
statutes, financing status, equipment status., scheduled. ·op~ration,. 

" ., .' I • I ,_ _ __ ' ,.'" ... 

date, and status of construction date. PG&E revi.ewed the hard.ship 
eases in'oecemberof 1984. 

> "" : .... , .. :., <» .. 

. . Complainant claims that he is eligible for hardship, ,.... .., "," 
',., ' '.~h"l \ ., ._,. "."1,.,,,' ~ .. ,.",.,'~.I,~nV.li.,j.,,J.( ,\'-,", 

status although he does not assert that he was not.! given .notice .. of ..... 
• • . .,.....,'. -f,' • " . • . • -' ~. " • ," .'. \ .. ', I ~'.~: •• "~ _,' ,I ,~.I >_' 

0.84-08-037. His clai,m of l'lardship is. bllsedon. his. ,efforts:: to '" 
develop his project~ He refers to ele~en .:E)ieceS,of~ ~~~~e'~pondence 

•• J • ..,.'" I, .' ,..... • 

and three phone calls between hims,elf and PG&E which oc~urred 
• ~- • I " .' , ' , • , ' • . ' V ~1 ' •• ' Ic'~ 

between May lS, 1984 and September 19,1 1984, his,.repeated"inquiries 
• ". ... " I .... • • '" • '" .. ' /', • ' .• 1o, ,........' ~ • "I, .'. • < ' .. 
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as to the cost of an interconnection ,analysis ,·:·the: fact . that· 'he'::was' "~' 

filing an application for a FERC permit, \:arid::the:'fact·:that!~PG&E::·'" ... 
never expressly asked. him for information'· concerning':the- other 
hardship factors. . '~" .,' :.: 

PG&E . did. not consider:complainant,"s proj·ect· :tobe-:a ,.,: 
hardship Cdse because according,:to, PG&E,Rulofson received notice·' ' 
of O.84-0S-0),7even before many other'QFs..,and in'Oecember';of'198'4, 
Rulofson's project did not satisfy the hardship criteria.' :'.""." 

We' find that complainant' d'id ·not satisfy 'the; ·hardship 
criteria in December of 1984 because he had: received'·"notice:'·of:· 
O.84-08-0:n ,and he had. not executed a power purchase agreement. 

. /} 

Since he had not1.!Ildertaken any contractual obligat'lonto deriver 
ener9'Y to PG&E, there was no basis for ,PG&E to assume'; he ,had::' 
incu%X'ed substantial resources to purchase equipment, :eonstruCt 
facilities,. and commence power deliveries. by a certain' date: •. B~sed;' 
on these facts, we find that complainant is not entitled to>a' 
priority position on the Waiting List "based> on hardship~' .. ::;,. 

3. Undor the cirCWlL8tancos 'that existed, , , '~: 
no reasonable person would have 
believed that transmission capacity 
was guaranteed to Rulofson when he 
signed his ~andyd: Offer Lcontract. 

Compl~inant asserts that PG&E represented that his 
project would' receive a tr~nsmission ~llocation either when he 
executed a power purchase" agreement or when he was ready to 
interconnect his project to the Humboldt line. , ' 

The complainant was aware that all existing 'clipacityhad 
been allocated before he signed his PPA. On' September 19,"3:984, ,,' 
PG&E told' Rulofson that he had 'to get' o~' a waitiri,g.'ii's'tt;:<receive 

. .' , . ~ '. , " . , '.' :" " ~ \', ',' ,:.' .. : '; 
cap~city. On November 4, 1985, shortly before complainant ,executed 
his SO 1, PG&E again told complainan,t that all eapd6iti' on" the"""- . 
Humbo'ldt line had been allocated. ': . ";',', "). ".;) 

steven Roberts' 'is a resource'analyst" forPG&E ::: :.·'A6~ord.ing . .. J 
'", . .,' ' •... ,. • "c, ,r.. ,. , 

to complainant, Roberts' advised him that when c'omplainant" s· 'project 

_ 21 _ .... I"'~ 
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was ready' to., ccme cn line,there'woul'd~):)~~a" "window:'cf: c'apacity ',',),,
availability .. " Hcwever, Rcberts testified that in a November:: 8~~' " y, 

1984 phcne ccnversaticn with, complainant, he:,confirmed 'that all 
available cap.acity in the Humboldt area,· had, been:al'lccated:~' He 
also. denied· that he advised complai:nant there. wculd.' be: capacity·, " 
available if ~ndwhen his project became'operationaL. 'On,~,balance, 
the testimcny of Roberts is more credible than that offered by:": 
complainant. ' , ,., "~, 

Given the notice of capacity allocat.ion':problems-and.~' 
Commission decisions that' PG&E prcvided complo:inant' from the time 
he first contacted. PG&E, an 'Obj'ectl."e" per~o.n ~ould not"have 
co.ncluded that a "window of opportunity" wo.uld exist when'his 
pro.ject was reO:dy to. begin deliveries." , Rulo'fson is, nct:,entitled to 
claim he suffered damage as a result of rel'iance on his ,N 

interpretation of his conversations with"Roberts. 
Rulefson asserts. that the reference in his ecntract to 

"existing capacity,;.8 plus the fact that his SO 1, contract",had 
not been, revised to. incorpo.rate,the QFMP by reference, led him.tc 
believe that capacity existed ,for his ,deliveries, at the time· he 

'. .' ., " . ,~,' . 
signed his PPA with PG&E. Rulofsen also claims that, PG&E,failed to. ," 
nctify h.i.m, as it sho.uld,have, that capacity was ,unavailable ",t"the " 
time he executed his,PPA; PG&E.also.failed to. advise. l':limwhat, 
procedure to. follow to obtain, an allocation, of capacity.. ..He ~~eeks 

reimbursement ef ~additienal, rescurces : between $l2 ,000" to.. ,$15-, 000" 
he had conunitted to the continued. development, ef,. his ,project .. " 

1,.,. .,, I: '; I,' 

, : , 1 , ~ :. c ,I ' ... ' --. .. •. ~ "','. : .... ,1 

S 'I'he relevant· pertion o{ the', cc~tr~ct: s'tates,': ,,:( if) f< Seller does 
net begin' construction'o.f 'its,' Facility;-'oy July 31-,' "1987,''';'PG&E,: may . e 

reallecate the eelstinq capacity en PG&E's transmissi,en and/or ',.', 
distribution system which would haveheenused toaccommodat~ " 
Seller's. power deliveries to, ether uses."' '(Article'2(e),; SO 1,," 
emphasis added .. ) 
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However.l he.· has not.,itemized.the. amount '.or nature;of·,those~ alleged! ,,' 
expenditures.,,' . ,. ' ..... ".!' .".: ", '{.~ j:. : • c:., i.' 

.', PG&E argues that under an; .obj:ective interpretat'ion;,of 
SO 1, no promise of. capacity was made .• <.The ,utility •.. argues:, that .. :, ' '. 
although the quoted language of' SO:I: discusses .. the,allocation·,oi 
existing capacity, it IMkes. no, representation that , capacity -,; '" 
existed,.,'" , .' < " I ~, 

We note that it is essential to apply an objectiv:e:', .. r. _. 

standard when interpreting, the terms, of a· contract .,- -. ,: .: .:, 
"By the modern law of contract,' the- mere state. ' ,,,, 
of mind of the parties--wi th reference to the .... 
'meeting of the minds'--is'not the essential' 
object of inquiry, the terms ,of the ,promise-act 
being determinable by an ext~~~ and not by an 
internal standard ... or by what distinguished 
writers have termed the objective rather than 
the .$ubiective test."' (Witkin, Summary of 
California Law, Contracts, (9th ed'. 198'7) 
vol. 1, Sec. 119, emphas,is in or iqinal. ) 

The SO' 1 reference to capacity was expressly qUali'fied·· by 
the phrase "which would have been used to accommodate' seller "s 
power deliveries." Rulofson was inf'ormed' by PG&E that:' 'no"s~ch 
capacity existed. No objective interpretation of SO' '1 'could'creat'e 
the belief' in the reader that signing thePPA would confer:capacity 
en the project when the reader' was' thoroughly'· infermedby' the 'other' 
party to' the contract that no 'capacity existed .. 

• .> '., ,/-.' ... 

We find that compla'inant· is not entitled to rei'1llbursement 
of ameunts he may have expended after he'executed his SO:'l'contraet' 
because nO' reasonable person would have believed that the SO 1 
contract guaranteed that capacity existed to accommodate deliveries 
of power to' PG&E. 
Conclusion 

, Complainant did not, qualify fer a place .on .. the '" 
Eligibil'ity List··because,.he diCi,,.not, 5·~tis:fy the,.r~<luir~~~ts:.Of ':: ,~'.>.: 
0.84-08'-037' to'participate in the InterimSolut.l.on:·,in:' a. timelY~-::,'<'. 

, 1 .' j " .,' • '!~ .. ,'., ,', ~ • • ,,1 ," -h'< '- \.... ".,:" 1._' 

fashien. His disadvantageous position on' the Waiting: Lis:t--.is: due .' .::.:. 
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to his business decision ,to refrain,:from,::s1gning _ a . PPA. :~: ,:.His . \ 
position on the list was based on his return on April 25, .J:9'S.S.of::a:>~' 
completed project description ,and ,request·, for an "estimatee,for .the 
cost of an interconnection study. 'However r PG&E should, have;,'mailed': 
Rulofson a proj.eet definition .questionnaire byFebruary.;6,:,19S5~ it 
did not. Because of this, PG&Eshould'.place complainant:::in the,.,: , , 
position he would have been. in"had "PG&E ,,'complied with,',0~:8'5-01-038.~ ." 
PG&E shall award capacity, to complainant:as if he had ' established a 
position on the Waiting List on February 16,. 1985.. All: other'" 
relief is denied. ", , ' , • ,'" , , .. 
Findings of fact . 

1., ,Complainant Ronald Rulofson'is a'qualifyinq,~faci'lity.',: 
developer who proposes to generate: electricity and -:sell it t~'PG&E 
using a run-of-the-creek hydroelectric facility.,within·the'~PG&E 
transmission-constrained area' as defined, byD ~84-08,-O,3·7 .;, ',., :,:" ,', .. 

-., \ .. ~ 

2. Had Rulofson followed" the· requirements ,set'.,forth':'in, ~, 
0.84-08-037 before'September 19,,:'1984,he,-:wouldha've ':been allocated ,'-, 
transmission line capacity., "" >; .. ', 

3. Based on complainant'S April 25, 1985 submittal of".a,,- •. ' ,', 
project description form, his project is twenty-third.'on'-)~G&E's: , .. ,,'" <',' 

waiting list for transmission::line·.capaeitY-'in the trans,mi;ssion 
constrained area. '. , 

.1. '." , . , '.! 
.' 1<, 

'. '." ' , " 

4. This complaint proceeding is not the, proper forum.-:for' ',:, 
revisiting, the Interim Solution",and the,'QFMP that'resuJ:ted::;from the 
Commission'S I~84-04-0,77, nor is it the proper. forumufor~examining:\·.:'" 
the reasonableness of PG&E's maintenance:of its,;transmission() ;'. ";""':". 
capacity waiting list~ . ,~,,:, ,.'." ;." '" ' . .h':: ;';(; 

5. PG&E reasonably discharged its duty .to, advise, .. complainant ',.'. 
of transmission constraints., . ,', ',; . ",:",~":, ',: .. , 

&w,.PG&E had provided Rulofsoncopies·,of'".the ,.Interim.::-Solution.,.: 
and the. QFMP in the course ·of.its business. dealings :withhim pr:ior::'" 
to Commission order. Complainant failed ,to allege •. any,.harm;.as a:.'.:.:.'.H':' 
result·"of these actions,., .";;'," """: '.' . , .... : . ,,-/,);, ~,: ;:.",.,'", 
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7. PG&E .adrninistered:0.:84~08"';'037.,,'properly,.with respectG'to:.:: 
complainant.,,"., , .. ', ::'::' ;:.. . " .. , , .. ~.' : <:.: ,~.: ;.:c: ..... . :':<: 

. S. "'Complainant did· notqual'ify,;for·.'the Eli9'i·b.i:l'ity~l.List. 
because he-chose not to comply' with 0.'84-08-0137 p" .••• ', •..• ,: 

:9. It is reasonable to assume' that"if PG&E~had'mai:ted 
Rulofson a project questionnaire asrequl:red by 0.85-01'-0:38·, her 
would be in 15th position·on:.:the Waiting,.List.: '. 

10.. Complainant was not:harmed\:by:PG&E's. failure-' to' mail -him ' .... ; 
a copy of the QFMP as requ.ired:by·-O·.'SS-0'6-163. ,f." .. . ..•.• 

11. PG&E was not required. to provide compl.:linant· with a ' ,. 
version of Standard Offer 1 which included the QFMP. ,,-" " ... ".':". ~' .•. 

12.- PG&EprOperlydenied complainant priority· on :the'~Waiting 
list, based. on hardship because 'PG&E 'gave Rulofson· ,noticeo·f ';'" 
0.84-08-037 ,and hardship status was accorded· only ·QPs -·that':had not 
been given notice of 0.84-08-031 byPG&E. . . ," :,' 

l3. The uncertainty over.·whether,the complainant(s··QF 
development can sell its, output. toPG&E shoul'd.be-~:reso-lve"d ','as "soon 
as possible to facilitate the economic deployment of·this "QF"s . ,.. e 
resources .. '. :,'\ :. .-" 

'. , ' .. ' ..... , 

Conclusj.ons ·of....x.aw. -- .'. . ,'.,. ,: . • , .. , > 

.• J ,. 

.... ' : ... ,.', . 1 .. '· PG&.Edicl not unreasonably' discriminate' :against .::'.:-, 
complainant in violation of Public Utilities Code Sect,ion 4"53: , , .. :. 'e.~ •. ': () :~, 

subsections' (a) or' ('b) • ,._' ,". " . 

.' 2~" :Complainant is entitled to·,no·relie£ as':the .:result':of . 'J' .. 

PG&E "S failure to.provideh1m copies of the Interim '"Solution':':;and 
QFMP as ordered 'by Commission decision.,' .... : _. ~:-' . 

3. PG&E was not at fault for complainant ~ s·failure ·:to '~ 

satisfy ,the ·two prerequisites' of 0'.·84-08-037 ~ . /' t,::'" 

4. Complainant is entitled to no relief ,·as, ·the result. of. his··,: 
belief that't.ransmission capacity for his. projeet:'exis.ted.:,based on 
a clause in· PG&E"s Standard ·Offer:·l because no objective reasonable':~' 
person woulclhave believed: capacity existed.;.·: 'No reasonabJ:e;':person 

would believed that capacity existed in light ·of··eve-nts'r'w:i:th which"" 
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,.,t \ ••• , .. , ... 

, " .... '.','" ". .' ~ 

complainant was thoroughlyfam.iliarr:~·tha1:. occurred "between. ,~the date 
- , • ., >' , "." • I , ;" , ;', ","',,' ~ .:. v " ..,.. • ~ ""I 

of the Standard Offer (May ]~'.,19S4) .and ·January6:;.~ 1980" when 
• , •• 0,. ,." ',~ ,,',,' • • • ",,'. '. .~' ." .. ' 

complainant executed his Standard Offer·;l,·contract:;':'< , . 
5. PG&E acted reasonably toward complainant ex'cept for its 

violation of. D·~85-01-038~~ " '::. 
6. Rulo£son was ma.terially, haxmed, by,:PG&:E:'sl .. failure·tomail> , .'.:. 

him a project definition questionnai:ce,pursuantto,0'.:8:S-01';;'038. 
7. . Complainant should be: granted: ,reli"ef. 'from- ·:.PG&E"S·~:; 

violation of 0.85-01-038. 
8. The appropriate relief for PG&E's noncompliance with 

D.85-01-038 is ~o require PG&E to treat Rulofson as if he had 
, , • I 

established priority' on February 16, 1985, without prejudicing the 
transmission capacity waiting list rights of QFs holding positions 

\ ',' ' 

16 through 22~." ' 

, 'QRUR 
.... '-" ~~ 

Ir IS ORDERED that: 
1. Pacific Gas and Electric Company (PG&E) shall treat 

Ronald E. Rulofson as if he had submitted a completed project 
questionnaire on February 16, 1985 so long as Rulofson maintains 
his compliance with the applicable Qualifying Facilities Milestone 
Procedure (QFMP) or any other procedure authorized by the 
Commission to supercede the QFMP. 

a. PG&E shall move Rulo·fson to position lS on 
the ~List of Qualifying Facilities Within 
PG&E's Transmission Constrained Area that 
are Waiting for a Transmission Allocation 
Under CPUC Decision No. 84-08-037 -

. Humboldt Constrained Area" as of March 6, 

.... ~O=2,::)?::; J.99·0;,~.o:r ·i-t,g.C'~ccessor list. This results 
:\':;~,\ :::~:,~two :q,u~Ai,£~i.n9, facil~ties (Q~s) 

',' , .. ,.... ~ccupyJ.n'9' pos.l:'txon 1,5. wJ.th the l.ntended 
,. ,'. '-..... resu:lt.::::that:,Rulofson will have the same 

opportunity~o interconnect his project as 
that',:held by 'the OF eurrently in position 

" . '~ " , 15 _ - "", -.', \., 
.. ,. ". ,'.,", "., .,', '", .. 

;:~,,\., ....... -.,.. ... ,"'lIo.' "". '.. '. '\. 
'-:"-'..-0:--- ....,...~'") ....... "'- .. -I ~, ..... " ..... ~ ....-...,. ""', ...... , •• ;, ..... .' .:. 

!~ .. ;"'~";"~ ,~" *7"" ... _ '.'_' ... ,-...:;., .~ ,J:\, .. " ..... ~, 
.... ..--' ..... -" ... ~," ...... ~ ... ...:\,.-" '.:. ..• -I' 

" ~~ •• ' ~ .. i...o ~#4"'-."j. 

.. 
... ~ - ~ .. ,. 

\ 
~ 
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b.' 'l'he-"rights,~,to, interconneetion'prior'ity: ::,',,' :;i" ": "-;c:: 
currently held .byQFs.in:positions ,.16" .' 'y '''' <' 
through 2'2 shall not be 'adve'rsely impacted-' ".,' 
by PG&E'g p'lacement of'Rulofson in position .. ~:'",;'/ 
15. " ,,/.::':"" .J "., ;.,::' 

2. In all other respects, the complaint' 0'£-' Rona1d:: E .. ':' .. ' " , 

Rulo£son against Pacific 'Gas and 'Electric: Company ,is' denied;~ 
'l'his-order is effective- today.:' , '.'",., , 

OatedNovember 20,., 19'9'l,:·,at· San Francisco,. cal:i£ornia:~ 

" -:.~ l.: ~: .. " 

',' . , 1 ,,: I 'f ~ .; ! 

'.:: '!.' 

, , 

., ", ,PATRICIA, M •. ECKERT' :'-"'1": '. :,'::. ,:' ~ .. ,' 
, ,J •••• , '", " "Pres:ident -". ,. 

',', ,: .. : OANZEL.,~;;.r FESSLER::(,; ;:,':, .:. ::::,;~,':;J 
NORMAN O. SHUMWA~:-~, ,/ .... ',,", " "J 

Commissioners:" ',""" ~-

Commissioner John B. Ohanian, 
being-necessarily absent, did 
not participate. 

" ' I' ,I -: ,j ... ' ... / (~ ," 

,." " 
.J" .... ". '_ 

, <~ r', "', •• :, ,_ J : 


