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QP X N‘["‘-Q'N:
I. In m Qg, n

In this proceeding, appl;cant, Envirotech Opexating
Sexvices (Petaluma), Inc. (EOS-Petaluma), pursuant to-California
Local Government Privatization Act.of 1985 (Califoxrnia: Government
Code, Section 54250 et _seq. and Califoxrnia Public Utilities (PU)
Code § 10013) seeks a determination that.the wastewater treatment.
project (the project) to be developed by applicant in-Petaluma,
Sonoma County, California is not a public utility within.the '
meaning of PU Code § 216, and is therefore exempt fromi regulatxon
by the California Public Utilities Commission. S

This is the first application undexr the Pr;vatizat;on Act
to be considered by the Commission. ' : - P

The Parties

Envirotech Operating Sexvices, Inc. (EQ0$) is a
corporation organized.and existing undexr-and by virtue of the laws
of the State of Delaware, and is the predecessor in interest to the
applicant hexrein with respect to . the Memorandum of Understand;ng e
(MOU) involved. in this proceeding. T :
EOS-Petaluma is a corporation-organized and existing
under and by virtue of the laws of the State of Delaware, and is @ -
authorized to do business in the State of California. A copy of
Certificate of Qualification No. 1692099 issued by the Qffice of
the Californmia Secretary of State on July 12, 1991, authorizing
EOS-Petaluma to transact “"intrastate business within'the - State of - =
California* is attached as Exhibit H to the appliication herein. .
EOS-Petaluma was originally incorporated as a Delaware
corporation on March 21, 1991, under the coxporate name . S
"Wheelabrator International Holding Co., Inc." On June 26, 1991, a
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Certificate of Amendment of the: Certificate of Incorporation was
filed with the Delaware Secretary of State. This amendment changed
the name of the corxporation from:Wheelabrator International Holding
Co., Inc. to Envirotech Operating Sexvices (Petaluma), Inc. (see
Exhibit G to application)-. T T e e

The City of Petaluma (the. Clty) is a charter city located
in Sonoma County. By Resolution No.:.87-107 N.C.S., dated April 29, .
1991, its City Council authorized its City.Manager to enter: 1nto, LT
on its behalf, the MOU involved herein.. : B

Friends of Petaluma is an unincorporated association:of -
residents of, and businesses in the City of Petaluma.' It ‘appears .
in this proceeding as a protestant.: -~ LT

The Petaluma River Council is. an unincorporated. .. .. - .
association of individuals and . organizations: concerned with the
development and quality of the Petaluma River. It appears. incthis
proceeding as & protestant.

IXx. he: A ication

The application herein was filed on :July 31,1991, and .
notice of said filing was published.in the Commission’s: Daily"
Calendar on Wednesday, August 7, 1991.. Two-formal .protests have-
been filed and letters from several .interested residents: of the
City have been. received seek;ng denial :of the application’fox
exemption. : S S LA A
The appl;catlon was 1n1txally ‘detexrmined to be:
incomplete. Additional documentation .was requested by the .=
Commission and timely furnished by applicant’s counsel. ‘The : .
application was deemed-.complete within the meaning of PU Code
$ 10013(¢c) by a letter from Arthur B. Jarrett, Project Managerf
CPUC Water Utilities Branch, to appl;cant s counsel dated .
Aug“st 27, 1991. - N T
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- An evidentiary hearing was held on Septembex 23, 199*, at -
wh;ch exhibits were offered and admitted dnto evidence, and. !
attorneys for EOS and the City argued in support of the ok
application. Members of the public were: also given an.opportun;ty
to express their views concexning. the application. ' Because -~ . .
witnesses for the applicant and the City wexe unavailable for the
hearing, a second hearing was held on. October 9,.1991, at which: - -
witnesses f£or EOS and the City testified and-were cross examined, ...
briefs were submitted by the parties, and: the public was: once:-again «
given the opportun;ty‘to express theix views concern;ng the .
application. ' SRS e DL

Pursuant to PU Code $ lOOlB(c) withinzso calenda:fdays~-
after the application is deemed: complete, the: Commission must ..
determine whether the privatization project is a public utility
within the meaning of PU Code: § 216. The $0-day time limit' may: be:
waived by the parties; however, in-this case, the applicant refused .
to agree to a waiver of the time. limit for Commission action. . ...
Since the application was deemed complete on August: 27, 1991, the .-
Commission must, in the absence of a waiver, issuve its decision on
the. application not later than November 25, 1991. = Should.it fail
to issue its decision by that date,. the privatization project will,
in-accordance with PU Code §-10013(c)., be deemed exempt from -. . .
Commission regulation. In othexr words, the: applxcatlon will, dinc
effect, be granted by default. . ..o oomooooawn BTSN

The short time frame thhzn which the Commission must.act:
on the application becomes extremely critical when it is considered
that the Commission must-allow- 30.days. from the date:the;: .., . .~
application is deemed. complete for those.opposing ‘the.application ..
to file . a protest (see California Constitution, Article:XII, .- -,
Section 2; PU Code § 1701; and Rule 8.3 of the Commission’s Rules .
of Practice and Procedure). Furthermore, if hearings are held, the
Commission may not issue its decision until at least 30 days
following the filing and sexrvice of the proposed decision of the
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administrative law judge (see PU Code"§. 3Ll(d)). nIn:an»emergency,
this latter 30-day perlod may be. reduced or waived: by the « R
Commission. D irL e v eIyl T mad L
~Since the 30-day protest period must: have' expxred before
any hearings on an application may be:held,; realistically, the time
for the administrative law judge to hear the matter, prepare, Z£ile -
and serve his recommended decision, .and the Commission to ¢consider.
comments received concerning the administrative law judge’s
recommended decision, and prepare. and vote on-a final .decision is.
reduced to 30 days or less, unless the Commission waives: the: 30-day:
Section 311 period, in which event its time to finally act:.is 60 .
days or less. It is for this reason, and this reason alone, that
no time was available in this case for the preparation and
submission of briefs post-hearing. ' Instead, because of the severe -
time constraints, the briefs were directed. 'to be filed on: the last .«
day of hearing. We feel all parties were denied a substantial -
right by this draconian time schedule. . The power to correct this
shorteoming, however, lies not with this Commission, but . with the
Legislature. R S ' S S e T DT
In this regard, we: feel compelled to: note in passing that -~
when this legislation (S.B. 163). was under considerxation in 1985, -
the Commission urged that the Bill be amended to increase the time .
limit or vetoed because the time limit for Commission action was so
constrained. The Commission’s concerns. were, unfortunately,.
ignoxred. - . ‘ B , P

‘ " Because this is a case of "first impression'" .undex :the..
Privatization Act, we deem: it advisablevto review .in some:detail ...
the project, the MOU executed by and between the: City and .E0S.,. the
applicant’s predecessor in. Lnterest, regardlng the project, rand the.:
applxcable law. Co ‘ SRS RE e ST
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The- . ex;stxng Clty of Petaluma wastewater treatment. plant
(existing plant) is-a combination of facilities which have-been-
added piecemeal over the past 50 years-or s¢. - The original-plant
was constructed in 1938 and-provided treatment fox the entire
community waste load. . As the community grew, additional facilities -
were added to the plant in an effort.to keep.up with the-
community’s growth and to comply with effluent requirements, . . -
discussed below. = T T S D A Lo !

with:the sustained. growth of- the,C;ty, the existing: plant
has proved to be inadequate and has-beenaexperxenc;ngudxff;cultles_ﬁ,

due to high flow, and the age. and configuration of:the plant. The:

City has continued to upgrade the existing plant in an attempt to . .
meet the  increased demand, but it is generally conceded by: those
who have examined the facility that the- existing: plant: is. .-
approaching the end of its useful life expectancy.. .- R

The existing plant is operated pursuant to:a Nat;onal
Pollutant Discharge Elimination System permit (NPDES-permit) 1ssued.
by the Regional Water Quality Control :Board, San Francisce Bay. . .
Region (the Board) pursuant to delegation authority under .the. Clean.
water Act (33 U.S.C. Sec. 1251, et seq.)(see Exhibit A attached to -
the application). The NPDES permit notes the existing-plant’s .. .
capacity and processing limitations and provides for ongoing:. .-
regulation and review by the Board and .its staff-of any proposed
changes to the existing plant, including review of engirneering. . . .
reports documenting adequate reliability, capacity and performance. - .

0f particular concern is the.fact that the‘NPDES-permit~~w
also specifies a schedule for either the construction of.upgraded-:
facilities at the existing plant or the construction of a new
treatment plant to remedy the existing deficiencies and increase
capacity (see exhibit A, pp. 2, 3, and 12 attached to the
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application). The schedule provides, among other things, that the
City must (1) submit a plan~for-the new'construction by July 1,
1991, (2) submit to the Board a status report regarding the
environmental review of whatever action thefCity‘proposea“to-take
by Decembexr 1,.1991, and (3) begin- constructxon by May 1, 1992.

A. GCurrent Operation of the Existing Plant:
For the past 13 years, EOS, 100% ownexr of EQOS=-Petaluma,

has been employed undexr & contract with the City of Petaluma-as the "
operator of Petaluma‘’s existing wastewater plant. EQOS has operated -

and maintained the existing plant in apparent substantial
compliance with the discharge requirements of the City’s. NPDES
permit and has continued to serve the increasing demands of the
City. It has reportedly never been cited oxr fined for any’ .
viclation of law or administrative requlation for any infraction-
arising out of the operation of the facility. - ‘ T

. EOS is 100% owned by Wheelabrator. Technologies, Inc.
(WTI), a publicly held Delaware corporation which is, in“turn, 56%-

owned by Waste Management, Inc. (WMI), also.a foreign corporation

headquarterxed outside California. According to the applicant, WITI
is one of the larxgest developers of privately  owned environmental
facilities in the country, including a. number of waste-to-enexgy'

facilities and four co-generation facilities. WMI ig:the largest.

processor of municipal solid waste in the U.S., and.through its

"Recycle America" program, provides 2.5 million homes throughout

the nation with curbside recycling. . .. s L P S
‘EOS was formed-in the early 1970's to assist 5 o,

municipalities with the operation: of their wastewater treatment ' =

facilities and help them comply with the discharge”standardsL
imposed by the Clean Water Act. At present, EOS. operates '
approximately 30 facxlxtxes around the nation. - '~ AR
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B. The New Pacility ' T O SV B Do ST BV LA P T I L

According to the application, because of (1) limitations" -~

of the existing plant, (2) the expected growth of the - Citylas
projected in its General Plan for the yeaxrs 1987 through 2005, and

(3) the requirements of the NPDES: perxmit,  the City and EOS in 1988 "

began discussing various options available:to the City. toirelieve -
the problems associated with the existing plant.  One’ of:several
options identified was to have EOS build a new facility and sell’

wastewater treatment serxrvices to the City, which, in turn, would- -
provide those services to its residents. . As part of the effort to -

identify the elements and costs of this alternative, the City and °
EOS in 1988 began negotiating a Memorandum of Understanding (MOU) =
with respect to the terms undex whxch the Cxty and EOS would enter
into such an arrangement. - = e
According to the applicant, once the various ava;lable

options were identified, the City Council held a meeting onoxr
about July 24, 1989, to discuss:the;MOUfan¢vthe~other'altérnatives,
and then asked its engineering staff to evaluate the proposed: -

solutions and the technical and. cost considerations involved. This -

meeting was-a duly noticed, regularly. scheduled meeting of the
Council, but consideration of the MOU-was not specified in the
notice of the meeting. The staff thereafter conducted the =
requested analysis and published its conclusions: in the “Staff -
Report for Expansion of the Wastewatex Treatment Plant" dated:
April 16, 1990 (staff report). A copy of.that report is attached
as exhibit B to the application. In its xeport, the staff:-
¢oncluded that it would not be prudent to add -new capitaliequipment:
to the existing plant because its life expectancy was: too<short, .
that it would be morxe cost effective to develop a completely new -
facility to: accommedate the projected growth of the.City,.and that
the most cost effective and expedient means. f£or doing so was.to - . .

have EOS design, build, own and operate the new facility andvsell- -~
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the wastewater treatment services to the C;ty (staff‘report, PR
5-8). . T T o R R s R Al TN

The City and Eos,thenvproceeded~with furthexr negotiation .-
of the MOU and at another regularly -scheduled Council meeting .the .-

Council reviewed the project and the texms of the MOU.- . On...

April 29, 1991, the City Council unanimously approved .the:MOU.. (see .
exhibits C.and D attached to the application). As contemplated by -

the terms of the MOU, EOS then formed EOS-Petaluma as a wholly-'

owned subsidiary to construct, own and opexate the project. By a : .

writing dated June 30, 1991, EOS assigned all of its right,rtitle“
and interest in the MOU to EOS-Petaluma, and EOS-Petaluma: assumed
EOS’s obligations undexr the MOU. - ‘ - o

v. ogitions th

A. EQS-Petaluma:

- EOS=-Petaluma takes the posxt;on that theaproper procedure ;

to be followed under the Privatization Act is that followed by them .
and the City of Petaluma in this case.- That is, preliminarily '

enter into a memorandum regarding the major points of understanding .

concerning construction of a new wastewatex facility and the ..

general terms:under which wastewater sexvices will be provided to. .

the City. EOS-Petaluma argues that such a memorandum - of:-. 0o

understanding is the appropriate vehicle. upon which the Commission
may grant its exemption. It recognizes. that.the MOU:is: nonbinding: -

upoen the parties to it,-but argues. that the privatization a¢t.. -

precludes them from entering into a final, binding. agreement.until @
aftexr the exemption is appl;ed for. by~the privatizer: andkgranted by

this Commission. . = - : : G e, new
EOS~-Petaluma argues: that: thefMOU contains: sufficient

information.on all.matters essential to-the statute and meets: all

statutory requirements.for exemption. ' ' O
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~ Regognizing. that the MOU, by: its . terms is not. & blndlhg

agreement, EOS~-Petaluma argues that: after initial’ exemption is™-
granted by the Commission,- the‘part1e5~touthe.MOU,w1ll return-to--
the bargaining table and continue.negotiations-: looking.toward:a:
final agreement under which EOS-Petaluma will.plan, construct and: -
operate the wastewater facility for the City,.and: the City willi .
provide those services to its residents. If final agreement cannot '’
be xeached, the .project -will be discontinued and neithexr party w1ll
be further obligated to the other under the MOU.: If, however, a
final agreement is reached,: that agreement .will be. submmtted to the™
Commission for. final exemption .consideration.. A
B. he Cit i alama A e : :

| . The.City of Petaluma takes the same position  as. EQS-" -
Petaluma with respect to. the procedure to be followed.in this case -
for seeking and obtaining exemption from the. Commission forwthis: :
privatization project. That'is, a three step process; initial -
exemption based on the nonbinding MOU, followed by -additional
negotiations to "firm up" the terms of the agreement;.followed by a -
second submission to the Commission foxr exemption in:the:event a -
final agreement is reached by and:between the.parties. If:no final
agreement . is reached, the parties-are not obligated.to pursue the -
matter and life goes on as before. The City notes 'that during the
time negotiations are going .on between the parties, the City will
take all action necessary for. it to comply with any-provision of. . 7
Government Code Section 54253:from which it is not exempt: by reason:
of its status as a Charter City. . R AP o
C. iends. of P uma_and taluma Rive ounci PSR

It is the position of these Protestants that then

application for exemption f;ledubyABosePetaluma.;s.prematureuand
does not contain any binding commitments, and as such:'does not
constitute.a proper foundation for;exemptioneby.this-Cdmmiseionawﬁ o
Protestants argue that before the City.can enter into.any .. .- :
understanding with any party for the provision of serxrvices .of the . .«
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type contemplated by the MOU,. it.musticomply with'each:and'every
requixement of Government-Code:Section 54253. . They: axgue: that:even’ .
if the City is exenmpt from certain of the requirements contained in.n
that section, it must still comply with the remaining requirements . '
of that section of the law. Protestants are.particulaxly: concerned.
and incensed about the City’s refusal to.select a privatizexr by .= ™
means of a competitive process before entering into negotiations . -
with and signing the MOU with EQS-Petaluma, undexr which:the:City
undertook to deal exclusively with EOS-Petaluma for: a period-of: 18 -
months. from the .date of execution of the MOU or until a service
agreement is reached between. the City and EOS-Petaluma.:@ @ .l oun..
As noted, the City claims that, as a: Charter:'City,:it'is .
not required to comply with the provisions of Government Code
Section 54253, and. thus is free to deal~exclusively'with'EOS-MRJr»i‘
Petaluma without having to competitively bid the project ox comply
with any othexr requirement of Section 54253.° - S SO
Protestants arque that the proper procedure to-:be ~ ‘
followed in an application of this nature:is for the City to.comply - .
with the requirements of Section 54253 before entering intoilany. -
type of agreement or understanding with a-privatizer. ‘After:all
Government Code prerequisites have been met, a binding service . -
agreement subject to or contingent upon Commission exemption,: may. . .
be entered into. That is, the agreement which the Commission
reviews and upon which any exemption finding is based rmust be an
otherwise final, binding agreement which-spells out each:idetail. of -
the services to be provided and the exact.terms controlling.the
provision of those services, as well ‘as all-other rightsr and"
obligations of each of the parties. .This agreement: would-be
contingent upon a grant of exemption. by the Commission:. . That is,. "~
if the Commission found that the agreement met the requirements-of -
PU Code § 10013, and granted the exemption, the agreement would .
take effect without further action by the parties.: If, on the
other hand, the Commission was to find the agreement wanting.in one:’u
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detail oxr another and denied the exemption,.the.agreement; being -
contingent upon.a grant . of exemption, .would: be of no forceror:w.. ..
effect. This, according to Protestants, would satisfy the: .7 .
statutory prohibition against executing a final. agreement pr;or to

Commission exemption. . P S T RN S

Finally, protestants argue that the MOU . is of no force or
effect because the City Manager who negotiated the MOU-on behalf of:
the City and the Mayox and a majority of the City. Council who: -
approved it on behalf of the .City .each had a conflict .of interest .
which disqualified or should have disqualified them from: (.. o
negotiating or voting. on the MOU. = .-.- ¢ RN s XIS O

. In regaxd to the charge of conflict of .interxest,
protestants note that during the time the City Manager was . ' .~
conducting negotiations with -EOS, he . held 130 sharxes of stock in
Waste Management, Inc., the holder of 56% of Wheelabrator
Technologies, Inc., EQOS’s parent company. Further, protestants
allege that at the time the Mayor voted.on the MOU, .she was .the-
owner of 100 shares of stock in Waste Management, Inc. -  In ...
addition, protestant notes that prioxr to wvoting.on the-MOU, four of -
the members of the .City Council had received political.
contributions from Waste Management, Inc., or one of .its. . ~ ‘
affiliates.  Protestants claim that the 'stock ownership .in,. and/ox. -
the acceptance of political contributions from Waste Management, .
Inc. oxr any of its affiliates at or about: the time the City =
Manager, Mayoxr and City Council members. acted on the MOU.: ...« -
constituted a conflict of interest which contaminated or ..
compromised their independence and impartiality, and. by reason .
thereof, the application for exempt;on,based upon -the MOU: should be
denied. , : - _ SR S LT :
We-take no direct,action on this issue for two.-reasons. .7
First, when compared to the total :number of shares of stock of
Waste Management, Inc. outstanding, the numbex of shares held by .-

either the. City Manager or the Mayoxr is insignificant: and)the  ::-uil:v.




A.91-07-046 ALJ/RLR/vdl

likelihood of .either receiving dividend increase or other benefit : -
directly from this transaction-is nil: "That is not to’say,- .
however, that each of these.officials was under no obligation to

Ao
IR

disclose their interest in Waste Management, Inc.  To the ¢ontrary,

their failure to disclose their personal ownership of shares.-of
stock, however small in number, gives rise to an appearance of
impropriety that wasAeasily‘avgidable.ﬁ‘Secondf we take no: action
based on the acceptance by the Council members of political. .-
contributions from Waste Management, ‘Inc. for two reasons. . First,.

there is evidence that each of the Council members who ‘accepted the "~

contributions properly reported the same as required: by law.
Second, the amount each of the Council members received was nominal
(in most, if not all cases, it was $200).  From & more practical
point of view, if each of the Council members had disqualified

herself or himself from voting on the MOU, a quorum could not have:

been assembled. While there are no doubt .those who would suggest
that couxrse of action should have been - followed, we will :leave the
resolution of that question to the voters of Petaluma. - ‘ e
D. The California Public Dtilities Commission

The technical staff of the Commission’s Water Branch™
issued a report determining all prerequisites to granting the
exemption met, and urged the Commission to grant the exemption
based on the MOU. On the other hand, the legal staff representing
the Watexr Branch noted that subsequent to the time the technical
staff examined the MOU, hearings have been held which impact’ upon
or affect the previous opinion of the Water Branch. Further,

counsel for the Water Branch argues that the privatization 'statute

under which this proceeding is brought .is so poorly drafted as to -

be unenforceable, and urges the Commission to seek its amendment oxr:

outright repeal. Barring this, the Commission is urged todeny the
exemption on the ground that the MOU does not meet the’ requzrements~f
of PU Code § 10013(e). Further, counsel c¢ontests the B . "
interpretation put forth by the other parties concerning the'
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responsibilities inpesed . upon the Commission' under:the:-California’
Environmental Quality Act: (CEQA). . Because of:-the action ' we: take onﬂ”
the appl;cat;on, .we do not reach this. latter point. . Do e e

Public Interest _th cedin R T PR
Subsequent to. the issuance of the ALJ’s. proposedrdecision:

in this proceeding, several comments were received from:the partxes*?
and from unrepresented members of. the.public. PR T X
Nineteen lettexrs wexe xeceived from unrepresented: members:
of the public who reside or have their office in Petaluma: .Of the -
15 responses, two are supportive of the application and urge’the

Commission to approve the application. While dated. subsequent to' .

the issuance of the ALJ’s recommended decision, neithex of these
responses, one from a builder and the other from a representative
of a real estate brokerxage/investments/management company;.refer to
nor comment on the ALJ’s recommended decision.: “The xremaining 17-
responses. from the public oppose the application and urge the . -
Commission to deny the application. -~Of-those 17 negative «
responses, six are dated prior to and:ll are dated:.subsequent to .°
the issuance of the ALJ’s proposed decision. ' Of 'the 1l post~.
issuance responses, seéven refer- to .and urge. the adoption of the
ALJ’s. proposed decision denying the application. :The.remaining .. .-
four post-issuance responses.do not refer to the ALJ s proposed

decision, but simply urge the Commission to deny the- appl;cat;on.-~\~

. The contents of each of these letters. are. noted. -

VI. .Discussion .

A. E ing R t -Sch B L T e SR LDl W
As a general rule, all entities which: fall withinzthe :«win

definition of "public utility" contained in PU Code $7216 are under .

the requlatory control of this~Commissionc(PU,Codén§§m216; 70L):.
There is an exception in the case of a -public utility owned:andfor:
controlled by a municipal coxporation. (Constitution, Article XI,
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Section. 9). . As long as the public.utility is owned: and/oxlic . :ruo -
controlled by a municipal  corporation, regulatory control ovexr’ that™
public utility lies with the municipality, not this~Commission; .
However, if ownership and/or control over that public utility -~
passes. from the municipality: to a private entity such as. a-
coxrporation, regulatory control over the utility passes from the '
municipality and vests in this Commission. The Commission:may,.”
however, upon a proper privatization project application,-
detexmine, pursuant to PU Code § 10013, that the utility isinot a:
public utility within the.definition of PU Code § 216, and thus is
exempt from regulation by this Commission. . This is an application . .
for such a determination. : B R
B. Applicable Law . T S O N P A
- .In 1985, the California legislature recognized: that  :
federal grant money for constructing and:improving local-wastewater
and sewerage . systems had sharply declined during the preceding.. -
several years, and because then current levels of federal and state
funding were inadequate, California was in need of an.additiomal -
two billion dollars to meet.then current clean .water.goalsiu i ..
In the face of thistiscélfcrisis,valternativeﬁmethodsfof
financing the construction, operation and. improvement of wastewater. .
and sewerage systems had to be developed. The legislature-noted ..
that the Govermor’s Infrastructure . Review Task Foxce zeport of .-
April, 1984, had identified one alternative method of financing
needed wastewater treatment systems, known as privatization.
Essentially, privatization is nothing more.than the process by
which a municipality enters into an agreement with a private entity
under which the private entity supplies or perxforms some othexwise -
governmental sexvice ox:function in exchange. for a 'fee.. The
legislature then determined it to:be in'the public interxest to. - .. '~
allow such privatization projects.uhder certain conditions.and - -
safeguards (Section 1, S.B. 163, approved October - l, 1985 and filed.:
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with the Secretary of State Octobexr 1, :1985) (see:exhibit E to -7
application).

S.B. 163, the legal framework within. which an. appllcatlon
for privatization is to be undertaken, is, unfortunately, not one-
of the more worthy examples of legislative draftmanship. It is".
difficult to determine specifically what. this Commission is to -
consider in its analysis and evaluation,.the chronology in which:
various events are to occur, what. weight:is. to be given to-any
particular item, and what "home xule" powers,. if any, the local
municipality retains over the various aspects of the evaluation
process. For instance, in connect;on with this application, the
City of Petaluma maintains that as. a’ "Chartor C;ty,ffxt.xq‘excused
from compliance with certain laws whlch but for its status as a
"Charter City", would otherwise be” brnd;ng&upon ;t..‘I;]ma;ntains
that one of the statutoxy requirements with which it, becausc of
its "Charter C;ty status, did not need to comply before enter;ng
into the Memorandum of Understandxng is. the requmrement of
competitive selection for: awardlng “outsxdc“ contracts, such as
that involved hexe. Such a. requ;rement xs conta;ned in Government
Code Section 54253(b). 'TTZ

Because of our d;spos;t;on of thxs appl;catxon, as well
as the specific wording of PU Code §° 10013(d), 'we need not address
that particular -contention concerning the powers of a’ "Cherter R
City." We do not at this point concede, however, that a "Charter s
City" is completely relieved from compl;ance with laws ‘of otherwxse -
general application. We do note, however, that the record ‘ e
indicates that the City Charter of the Caty requxres publ;c bidding
for contracts in excess of $3,000.  In hxs testmmony, John Scharer,
the Petaluma City Manager, stated that the Cxty Charter provision
referred to does not apply to - "servlce contracts,” and that this
project would thus not have to be compet;tzvely bzd. Since a
determination of this issue by thrs.CommLssron is spec;fzcally
barred by the provisions of PU Code S lOOlB(d)r we need not resolve
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it, but will-leave that to’some, other forum should the occasion’
arise. RTINS :
PU Code § 10013(¢)-requires this Commission to. determine
whethex the privatization project is:a. public utility within:the:
meaning of PU Code § 216. Section 10013(c) further provides that

in making that determination, the criteria in subdivisions’ (d) and -

(e) of Section 10013 are to be used.: A L S L
~Section 10013(d) provides: ' RN

"The commission, may determine that a :
privatization project is not a publxc ut;lxty
within the meaning of Section 216, and is
therefore exempt from commission regulation:if-
it finds that the application submitted and any
subsequent changes to the executed franchise,
license, or service. agreement both demonstrates
that the local agency retains sufficient
jurisdiction to protect the public interest and
adequately addresses all aspects of the
provision of service which would othexwise be
subject to commission regulation. In making

ctermine whethe he C has m :
with _Section $4253 gf the Government Code. The
decision of the commission shall be final and
conclusive in the absence of any subsequent -
changes." (Emphasis added )

Section 54253 of the Government Code, the emphas;zed

portion of the above-quoted provision of the PU Code, specifies the.

prerequ;s;tes which must‘be met_bofore any franchise, license or
sexvice agreement for a privatization project may be entered into
between a pr;vatlzer and a local agency.

The section reads as follows.

"54253. Agreements with pr;vatlzers,A‘_ﬂ,
prerequlsmtes‘

"No franchlse, l;cense, or. serv;ce

 agreement for a privatization progect ,
pursuant to this article shall be =
entered into between a local agency and
a privatizer, unless and untxl all of
the following occur:

- 17 -
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"(2)

‘The privatizer has filed an
application with the commission
and the commission has made a
determination that the project is
exempt pursuant to subdivision (¢)
of Section 10013 .of the Public
Utilities Code. -

The: local agency has selected the
privatizexr through a competitive
procedure which is not based
solely on the price offered by the
privatizer. o o

The local agency has evaluated the
‘project’s design, capacity,
financial feasibility, and cost
compared with othexr conventional
financing methods, as well as
other alternatives to the project
and found that the project’s costs
will be equal to, orx lowexr than,
conventional financing.

The local agency has conducted a
noticed public heaxring on the
proposed franchise, license, or
service agreement. The notice for
the public hearing shall be
published pursuant to Section 6062
[xequiring 10 days notice) and
shall contain, at a minimum, all
of the following:

"(1) A statement that the
privatizex has applied for
an exemption from commission
regulation, pursuant to
Section 10013 of the Public
Utilities Code.

A statement describing the
proposed privatization
project, including its cost
and service area.

A statement of the time and
place of the public hearing
to be held for the purpose of
hearing public ¢comments on
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the proposed franchise’,
license," or. service agreement
for. the privatization
project. ...

A statement of where and when
the proposed franchise,
license, or service agreement
will be available for public
inspection: prior to the
hearing.

The local agency has adopted the
executed franchise, license, ox
sexvice agreement for a o
privatization project by ordinance
which states that it is subject to
the provisions for referendum
applicable to a local agency.

The local agency retains ownership
over any treated effluent fxrom the
privatization project that is not
consigned to an outfall sewexr but
is made available for commercial
oxr agricultural use.

The agreement contains provisions
stating it shall be subject to the
state’s prevailing wage laws.

The local agency has met and
conferred with all affected
enployee organizations under whose
jurisdiction the work or service
proposed under. the franchise,
license, or service agreement
would normally be pexformed. The
local agency shall make all
reasonable effoxts to avoid
reducing its existing work force
oxr demoting its existing
employees as a result of entering
into the franchise, license or
sexrvice agreement. If any
adverse impacts which are raised
by either party during the meet
and confer process are necessary,
the local agency shall adopt by
resolution detailed findings
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-explaining the: necess;ty for the
.advorse meacts.=»-, .

The local agency flnds that the
privatizer has the expertise to
ensure the.continued operation and
maintenance of the privatization
project. This expertise shall
include, but not be limited to, an
adequate number of personnel
certified in wastewater -
treatment plant operations
pursuvant to. Chapter 9

(commencing with Section 13625) of
Division 7 of the Watexr Code.

The agreement contains provisions
to ensure that the privatization
project is operated to meet any

applicable federal or state watex
quality standards or-other laws."

While PU Code § 10013(d) specifically states that the
Commission shall not determine whether the local agency has
complied with Section 54253 of the Government/Code, it does not
indicate on whom that responsxblllty devolves, noxr how the
Commission is to be advised of the local agency 'S compl;ance with
the requirements of that section. That omxssxon presents the
Commission with a dilemma.- 1nasmuch as ;tems spec;fxed in
subsections (¢), (d)(2), (9).. (h), (1) and (3) are normally
considered by the Commxss;on in. utlllty lxcensxng cases.

PU Code $§ 10013(e), over which the Commission does have
review authority, sets forth the-prerequmsxteb that must be met
before the Commission may make a flndlng that the. pr;vat;ze* is not
a public utility within the mean;ng of § 216 and LS, therefore,
exempt from regulat;on by this Comm;ss;on-

PU Code § 10013(e) reads as. follows--‘

*(e) In making a determination pursuant to
subdivision (c¢), the commission shall
review the-appllcatmon and any subsequent
changes to the executed franchxse,,
license, or service agreement to ensure
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~that the application or executed
agreement, where applicable, grants the
local agency, at a minimum, all of the
following: " (Emphasis added.) - :

"(1)

"(2)

Excluﬁive-authority to- establish all

~xates and rate changes charged to the

public. -

Approval over any proposal of the
privatizer to provide new,
additional, or alternative service

Lo any other public or private entity
oxr to change the 'service fee paid to

- the privatizer by the local agency.

Approval ‘over the original design and
construction of the.project,
including "any changes ‘in ‘design,
alterations, or additions to the
project. ‘ o

Approval over any changes in :
ownexship of the party or parties

subject to the franchise, license, S

Oorx service agreement. .
Authority to impose fines and
penalties for noncompliance with any °
provision of the executed .
franchise, license, or service o
agreement, or for:faillure to provide -
the service within the time - . .
perxiod agreed to in the franchise,
license, or service agreement. = -

Authority to ensure that the facility
- is adequately maintained. - . o

‘Adequate opportunity to monitor |

compliance with the agreement and to
ensure the project.will be operated

to meet any applicable federal or
state water quality standards or -
other applicable laws. L

‘Adequate opportunity to amend the

agreement in the.event of unforeseen
circumstances or contingencies, such
as flood, earthquake, fire, or
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other natural disasters or federxal:
tax law changes.". . . e Lo wniLand o

Tyt

As is indicated above;’ the leg;slat;on pursuant. to. which
an application foxr exemption is undertaken is not a model of -
clarity, and unfortunately affords little-quidance to-the parties
responsible for moving the project through the procedures which -
hopefully will end with a finding of exemption from regulation: by
this Commission. The statutory provisions are, in certain .70
instances, internally inconsistent or mutually exclusive, with the
result that those involved in the process find  themselves. faced: ...
with an apparent "Catch 22" situation. = Sl D Lund

-For example, the introductory sentence to Government Code -
Section 54253 indicates that no franchise, license,. or  gservice: : - -~
agreement for a privatization project .shall be entered into:until
certain thereafter designated items or events. occur. However,'
subdivision (e) of that section, one. of the.designatediitemstorw
events that must occur priox to a franchise, license or service: . . =
agreement being entered into, reads that the local agency must have
adopted the executed franchise, license, or sexvice agreement. How
this feat is to be accomplished is not explained. '

Further, subdivision (a) of. PU.Code §..10013 prov;des that
prioxr to signing an executed £ranchise, license, or service: T
agreement with a local agency, a privatizex shall apply to the/~.w“
commission for a determination that the proposed project: is mot:a: -
public utility within the meaning of PU Code.$ 216. On:the other -
hand, subdivision (a) of Government Code Section 54253 provides
that no franchise, license, or service agreement will.be entered
into until the privatizer has filed an application with the- ol Ut
comnission and the commission has made determination th

. s tion
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The task before this:Commission,” hcwever, is o examine
the application and supporting documentation to detexmine whether
the  local agency, in this . case:the City of Petaluma; retains the
powers enumexated in PU Code §.10013(d) and:(e).. In'making-this
assessment, as we previously recognized, we are expressly forbidden
to determine whether the City has complied with § 54253 of 'the.
Government Code. If the City does not xetain the- powers. enumerated
in PU Code § 10013(d) and.(e), the application for exemption must: -
be denied. It should be clearly understood that:as far -as the.
Commission is concerned, 'a denial of exemption does not preclude
the parties from entering into any agreement they desire. It
simply means that any agreement under which EOS, EQS-Petaluma, Or
any entity other than the City becomes. the owner of, or acquires
control over the existing or new wastewater facility, the facility
will be.considered a public utility as defined in PU -Code:$§- 216,
and, as such, .come under the regulatory jurlsdictmon of this. ‘
Commission. - : co S ok

‘VIX. XIssues -

The fundamental, threshold:issue which.must - be determined
is whethexr the requested -exemption may be granted on the basis 'of a
memorandum of understanding, which-by .its own.terms is intended to: ="
be nonbznd;ng, and admmttedly does not contain the finalj; binding"““
agreement of the parties. - . - . o n e Ll !

If we answer the first. questxon in the affirmative;. we.
must then resolve the additional issue of whether the regquirements: .
¢f PU Code § 10013(d) and (e) are satisfied by the texrms of ° che
MOU. o . ,. ‘ o BTN A TR A .

" We answer: the flrst questlon in the aff;:matmve and the! .

second in the megative. .. .~ 7o oS0 ol el et
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With: respect to the first:issue, it is.noted:that a

memorandum of understanding is usually.not intended:to:bind>the:. .. .-

parties to the: terms and conditions included -in the memorandum. -
Rather, it sexves to show the good faith of: the parties as .. .:
negotiations wind their. way to what each of the: parties hope:will:
ultimately result in a contract. It may express the general: areas
of understanding already. reached and delineate areas requiring
further negotiation and/or future resoluticn. Preliminary -
negotiations do not usually constitute a contract, and-an;agreement: .
to enter into a contract is of no effect unless .all of the terms . .
and conditions of the contract are agreed upon: and nothlng ;s'left"
to future negotiations. . T SRR TR

- The MOU before us clearly falls into the category of
preliminary negotiations. The preamble to' the MOU reads.as....
follows: , , oo : o e
"This Memorandum ¢of Understanding("MOU"): is made . .
and entered into..., for the purpose of
memor;al;z;ng the understandmng of the part;es
concerning certain key provisions.to be . =
included in a definitive waste water treatment
sexvices agreement...proposed to be executed
by the parties subject to the satisfaction of
certain conditions, as described below. This
MOU is not intended to be a'binding agreement,
oxr a complete and final expression of the. -
agreement of the partxes concerning the matters
addressed herein. 'Rather, it is intended to
provide a framework for future negotiations,
and to allow EOS~Petaluma to seek an exemption
from regulation by the Calmfornma Publac
Utilities Commission." :
One would be hard pressed to find a clearer express;on
that the parties to the MOU dld not intend it to be &’ flnal b;nd;ng
agreement and that its contents were not defmn;tely establ;shed B
but subject to future: negotmatxon. By its own texrms,” any prov;s;on"
in'the MOU is subject to change until a final, binding agreement on

all subjects contained: therein is reached.betweenitpempart;es.
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Having concluded that the MOU on which'the instant
application for exemption is made is not intended: to be a’binding:
agreement and  does not' express the final agreement: of the: parties - .
on the points contained in the MOU, we must now decide’ whethex such -
a document is a sufficient basis upon which to make a  determination:
whether to grant the exemption requested. - o TR A

Except in the most unusual of circumstances, before:a -
document c¢an become an operative document giving  rise to legal -
rights and obligations, the document must be binding.  That is to .
say, there must be some agreement between the parties which sets
forth the rights and/ox obligations sought to be enforced. 'To be v .
legally enfoxceable, these rights and obligations: of the parties:
must result from a "meeting of the minds" aftexr "arms. length
negotiations.” Utilizing: this test, the MOU between the ' City:and
EOS-Petaluma normally could not be the basis for Commission action
as the Commission must be sat;sfxed -and the: partles must
understand, that the document on wh;ch the COmm;ssxon s. decxsxon is
based cannot be altered in any. way w;thout prLor Commission
approval without jeopardxzmng any pexm;t or license granted by the
Commission based on the original document. S

In this case, however, because of the peéuliaf lenguage
of the privatization act, we must conclude that the leglslature
intended the exemption decision of the cOmm;ss;on to be. based not
on a final, binding agreement, but upon a prellmznary document such
as that now before us, to be followed by further ‘review. of ‘the
final document negotiated between the privatizer andnthemlocal
agency. . L . .

In several places in the. pm.vatlzat:.on act, the ‘ L
leg;slature makes it clear that an application for exempt;on,has to
be made pxiox to the parties. smgnlng an. executed franchise, . license .
ox servxce,egreement._ Section 54252 of. the Government Code states-

"(a) In accordance with Section. 10013 of. the

Public Utilities Code, pxior to §;gn;ng g R
executed franchise, license, or service
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agreement with -a.local' agency, a. ‘. -
privatizer shall apply to the comm;ss;on
[California Public Utilities Commission]
for a determination that the proposed.
privatization project is not a public
utrlrty...." (Emphasrs added.)

Agaln in Section 54253 of the Government Code, srmrlar :
language is used to express the rntent of the legrslature.,JHere it

is stated.

"No franchrse, lrcense, or ervzce agreement for

a ‘privatization project pursuant to this

~article shall be entered into between ailocal . .
agency and a privatizer, unggs and until all .

of the followmng occux:

"(a) The prrvatrzer hgg_j;&gg an applrcatzon ‘
with the commission and the commission has
made a determination that. the project is .
exempt...." (Emphasis added.) . .

In PU Code § 10013, the Legxslature expressed the idea in: -
these terms: - & :

"(a) 2;;9; to signing an executed franchxse,
license, or sexvice agreement with a local
agency, & privatizer shall apply to the
commission for a determination that.the
proposed privatization project is not a
public utxlrty...." (Emphasrs added Y

Once again, in PU Code § 10013(c), it is provrded-’

"« « « No franch;se, lrcense, or service.
agreement between a privatizer and a local
agency shall be entered into until the .
commission has either exempted the project or
the 90-calendar-day period has exp;red....
(Emphasis added.).: - i
From all of the fdregoihq}'we conclude that the S

legislature  did not intend a local agency and a prlvatlzer to enter'“

into a final franchise, license or service aqreement unless ‘and’

until an application for exemption has been made” to the’ commrssron

and granted by it. Only after this prellmmnary appl;catlon o
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approval has been obtained. may: the partxes ‘entex:into a final,
binding service agreement ‘or smmxlnr undertak;ng.:,mi

While it appears that the- legxslature ;ntended the
Commission to consider exemption based on lcss than a final,
b;ndxng sexvice agreement the Comm;ss;on must, as a matter of
necessity, insure that any document submitted for' cons;deratmon as
a basis for exemption contain sufficient information to sat;sfy ‘the
requirements of PU Code & 10013(d) and (e). Thus, exempt;on may be
granted if the document upon wh;ch‘exemptxon xs sought both
demonstrates that the local agency retains suff;c;ent jurisdxctlon
to protect the publi¢ interest and adequately-addresse all aspects
of the provision of service which would otherwise be subject to
Commission regulation, and further satzsfxes the requirements of PU
Code & 10013(e) (1) through (8) anlusxve. ‘On- the othexr hand,
exemption must be denied if the document, whatcver its form, fails
to satisfy any of those requirements. :

Further, if exemption is based on a preliminary non-
binding resolution or memorandum of. understand;ng such as in the
present case, the Commxss;on wxll reta;n jurxsdxct;on to insure
that any later or supplemental agreement between the ‘parties
intended to replace, modify in. any way, or rat;fy the document upon
which the exemptlon was based meets or continues to meet the
statutory exemption criteria. In such case, the later document
must be submitted to the Commission in oxder that the Commission
may satisfy itself that the final agreement does not contain
anything that would cause the Commission to withhold a flnal grant
of exemption or to revoke the exemption prevxouslyvprovmsxonally
granted. In short, the Commission must ensure that any ..
post-exemption service agreement not.ehange or eliminate the .
justification foxr the exemptlon.. wre :

We now turn to the MOU as, subm;tted and cons;der whether,
as wr;tten, it satisfies all of . the requlrements'of PU COde §

10013 (e). The applicant contends that the MOU satisfies the
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statutory requirements and-offers. a -comparison of MOU-provisions
with the statutory requirements. (Exhibit: F.to -the application) as
evidence of that compliance.. We will examine each of-the”statutory °
requirements in ordex and determine whether the provisions! of the -
MOU meet those requirements. A R
PU Code § 10013(e) (1) requires. that the" applacatxon (and
any subsequent changes to the. executed franchise, license,“or L
service agreement) ensuxe that the application. ox executed: .o
agreement grants the local agency exclusive authority to establxsh
all rates and rate changes charged to the public.. - . . " . ©
This requirement is dealt with at Section 1.13 on-page 10 -
of the MOU, which states in relevant part, "...the City will:have -
exclusive authority to establish all rates, rate changes, .. . .=
connection charges and other fees payable by members of.the public
for sewexr services." While it would be instructive for the‘ '
application to include information about how the City wxllwww

IS

calculate the new base rates, or how, when, or even .if "increases or

decreases in operxating expenses will be factoxed into the rates, we' '
cannot conclude that bare compliance with § 10013(e) (1) requires
such a showing. Thexefore, we find that the requlrements of“PU
Code § 10013(e) (1) have been met. ‘ R R

PU Code § 10013(e)(2) zequires the local agency to xetain
approval-over any proposal of the privatizer to provide new, B
additional or alternative service to -any other public or private ' -
entity or to change the service fee. Pdld to-the pr;vat;zer by thc'-“
local agency. ST R R TR X

This requirement is dealt with in two provisions of the
MOU; Section 1.1l on page § and Section 1.14 on page:l0.::0nce.. "
again, the MOU mexely reitexates the provisions: of the statute. Int.
this case, however, such reiterxation is sufficient, -as the o
satisfaction of the statutory requirement does not require any
information in addition to the statutory wording. Thus, the MOU
meets the requirements of PU Code § 10013(e)(2).
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+

PU Code § 10013(e)(3) requixes that the local.agency . . i
retain approval over the original design-and construction of ‘the .. =~
project, including any changes in design,.alterations, or additions*‘

to the project. This requirement is dealt with in the MOU at
Section 1.3 on page 2. B I T
‘Even though. the MOU provides for increases .in.monctary
compensation to the privatizer to accommodate additional costs. -
arising out: of any change in design, the local agency:retains
appxoval rights ovex any proposal of the privatizer to.change
design or construction of the project, .including any 'changes in .
design, alterations, or additions to the project... We conclude that

the regquixements of PU Code .§ 10013(e)(3) are satxsf;ed by the MOU -

as written. ce
PU Code § 10013(e)(4) requires that the local agency
retain approval ovex any changes in ownership of the party oxr
parties subject to the franchise, license, or service'agreement;
This requirement is the subject of Section 1.17 on: page 12 "of "the"
MOU. L C ‘ CUE e e
.The MOU spells out the‘right’of‘the~privatizerf-on%5

days’ notice to the local agency, to .assign its rights .under-the @ ' °

MOU to EOS-Petaluma. That assignment.has previously been made. -
In addition, the MOU xesexrves to the privatizer the

right, once again on 5 days notice to the local agency, to transfer:
the MOU and its rights thexeunder, “to an Affiliated Company of .. =
EOS-Petaluma....” "Affiliated Company" is therxein defined as set

forth in 15 U.S.C.A. Section 80a-2. . o _
Further, undexr the provisions of Section 1.17 of the MOU,

the privatizer has the right to "collaterally-assign its interest:. .’
in the Project including, without limitation, its xights undexr the: i

ground lease, this MOU and the Service Agreement to secure
financing...." T S UL T R P R A
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The MOU provides that with--the above described~—v oo oo
exceptions, the service agreement. "will grant to. the City the:xight -
of approval, which shall not be. unreasonably withheld, ovexr any
changes - in ownership of the equity owner of the Project, whethexr. .
E0S-Petaluma or its successor. The City shall approve a ‘change in~
ownership where the new owner meets criteria-to be.specified in-the
service agreement relating to financial capability." ' 0

During the hearing, a witness testified that:the... &
privatizer had, as indicated above, assigned the MOU:and all its.
rights thereunder to EOS-Petaluma in accordance with:'the provisions -
of the MOU. The witness further testified that no furthex-
assignment of the MOU or rights thereunder was contemplated: at this
time. '

‘While no furthexr assignment may be presently
contemplated, the terms of the MOU-specifically allow for:.such ' ~.v -
further -assignment and that right cannot be -"unreasonably™..:
obstructed by the local agency. - Thus, on 5 days notice, at any-
time during the 20-year c¢ontract, EOS-Petaluma could. announce,. .
without veto power in the City, that' it was assigning EOS— . . .
Petaluma’s interest to some affiliate, cuxrxently in.existence or - =
formed after the execution of the sexvice agreement, which meets
the definition of “affiliate" as contained in 15 U.S.C. Section
80a-2. The agreement further seeks to constrain the City’s
discretion with respect to approval even over nonaffiliated
companies by indicating that criteria will be: established undex
which the City must grant approval .of.changes of ownership. Undexr : =
such circumstances, the City is, in effect, agreeing . in.advance to..
contract away any discretion which it must statutorily retain.. . . -
Under such c¢circumstances, the requirxements of PU Code §. 10013(e)(4) -
are not satisfied. CLs e

PU Code & 10013(e)(5) xequires that the local<a§ency
retain authority to impose fines and penalties for noncompliance .. -..
with any provision of the executed franchise, license, ox service . .




A.91-07-046 ALJ/RLR/vdl *w

agreement, or for failure to provide~the service within the time

period agreed to in the franchise, license; or sexvice agreement. '~

. Section 1.10 ¢f the MOU, which deals with the ' Section "

10013 (e)(5) xequirement, limits-the authority contained-in that - "
section to (1) a delay in project completion, and (2) fines' imposed -
upon the City by state and federal regulatory agencies (up~to = = "'
$600,000 annually). The MOU fails to grant the City the statutorily

required authority to impose fines and penaltieS‘for‘other
noncompliance,. and by reason- thereof,vfalls to meet the::
requirements of PU Code € 10013(e)(S)-

PU Code § 10013(e)(6) requires that the local™agency
retain authority to ensuxe that the facility is adequately ©
maintained.

While Section 1.7 of the MOU.generally provides ‘that the
privatizer will maintain and repair all equipment, structures, -

vehicles and component parts of the project, and states that-the: * .
City shall have the authority required by PU Code-§ 10013(e)(6), "
that authority is not unlimited. Section 1.7 of the MOU contains ™ -
the following limitation: “"The City may inspect the Project in -
oxder to examine whether EOS-Petaluma’s maintenance obligations are

being adequately discharged, so_long as such jinspection 'sh

inte ith the day to Lon: : ." " (Emphasis

added.)

At the hearing, it was recognized by the privatizer’s
counsel that inspection may, of necessity, entail shutting -down’ or
partially disassembling equipment which, by def;nxtxon, would |
interfere with the operation of the project. While this " iu7

shortcoming .in the language of the MOU is not considered'a”majbr”"'

defect, it is a disqualifying defect insofar as exemptxon 18-
concerned. R NFTETP
- PU-.Code § 10013(e)(7) requires the agreement between the

Yoo

parties to grant the local agency adequate opportunity to monitoxr -

compliance with the agreement and to ensure the project will be
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operated to meet:any.applicable: federal-or state .water quality
standaxds, or:other applicable laws...This regquirement: is the’ @i 't
subject of Sections 1.8 on page 6 of the:MOU. . This section “u. .. v Wi
genexally complies with the requirements of PU Code § 10013(e)(7).7
Further, c¢ompliance with that section of the PU Code is assured by
penalty provisions contained:.in Section ‘1.10 of the MOU.

"PU Code § 10013(e)(8) requires the agreement between .the-
privatizer and the local agency to provide for -an adegquate
opportunity to amend the agreement in the event of unforeseen: .
circumstances or contingencies, such as flood, earthquake,. fxre, or
other natural disasters or federxal tax .law changes. = v o '

Section 1.20 of the MOU, 'which deals with the subject. of
the Section 10013(e)(8) requirement, provides only for an =
adjustment of the fees due EOS-Petaluma and for excusing its -
pexformance in the event of unforeseen circumstances .of the nature
described in the statutory provision.. Most.succinctly stated, the’
MOU provision protects only EQS-Petaluma and the wording of-its
provisions anticipate an jincrease in . fees due in'‘the event of a
disastex. Basically, under the provision as.written, the City -
would adjust the fees paid to EOS-Petaluma “in order to cover any

increased costs and costs of amortizing any additional debt vissued -

and/or equity contributed (including a reasonable return on-such -

equity), if any, and to insure that EOS-Petaluma‘s. debt .coverage . .

ratio under the sexvice agreement .-is not othexwise impaired.™ -
The natural disaster provision, as currently written, -

does not comply with the requirements of the statute. As written,
the MOU provides only for specific amendments accruing . to EOS- ... <
Petaluma‘’s benefit at the expense of the City. :Such a provision, .
as now written, cannot be said to either satisfy the requirements ...~
of PU Code § 10013(e)(8), oxr protect the public' intexest. ~... > . ' 1

~ In view of the fact that several provisions of. the MOU
fail to satisfy the requirements of PU Code § 10013(e), . the:u.:

conclusion follows that undexr the MOU as wxritten, the local agency:o:.
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does not retain sufficient jurisdiction.toprotect the publici i Ilv
interxest, noxr does the MOU adequately. address. all aspectsﬁof”theﬁﬂﬂiv
provision of service which would otherwise be subject to-commxﬂszon

regulation.

treatment project to be developed by applicant in Petaluma, Sonoma:
County, California is not a public utility within the meaning of PU

Code § 216 should be denied without. prejud;ce to‘refillng aftex v "~
amendment. : . S R,

While it it not within our>powerrtO"rewrite“theﬂtermsfofl1“
the MOU between EOS-Petaluma and the City, we cannot help observing

that it appears that in its quest. to obtain a quick and.:'painless
solution to a problem partially caused by ‘its own: long.continuing
failure to earmark access or "hook up"-fees for capital expansion
or rxeplacement, the City has entered-into an MOU - in which the -

"benefit of the bargain" is decidedly in favor of the privatizer at -

the expense of the public interest.  One'example will suffice.
. Under the MOU, the privatizer is to plan, design, =

construct and operate a new wastewater facility f£ox the City. The
term of the agreement runs for 20 years.  The project will:be built -
on land owned by the City and leased to the privatizer.. The-term™

of the ground lease, however, runs for 48 years. When questioned
about what would happen in the event the parties decided not to"

renew the sexrvice contract at.the end of the initial 20 year term,

the representatives of .both the privatizer and the City indicated
that the City could exexcise its power of condemnation (eminent:
domain) and take possession of the property. Under condemnation,
the City would be required to pay 'the fair market value of the

physical plant plus the faix market value of the xemajining 2§ .vears

h. nd ase. Thus, the City would be required:to pay the
fair market value of a 28-year lease on its own property whose
lease value would greatly exceed the nominal rental it receives
from the privatizer. If the City decided to condemn only ‘the

- The application for a determination that the wastewater " . -
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physical plant and not the ground lease and then to ‘operate ‘the’ - o
plant itself, the privatizer would become the 61ty’s~landlord w;th““?
xespect to the land upon. which  the plant sits. - w200 o R

On the other hand, if the termination date-of-the ground
lease coincided with the termination date of the ‘sexvice ‘agreement
and the parties decided not to renew the sexvice agreement -and -
condemnation: was required, the City would merely have to' pay the
privatizer the then fair market value of the physical plant. "It '
would not.be required to condemn the real property on'which the: -~
plant stood, as the leasehold which the privatizexr held“would“have N
expired and all interest in the real property would have- reverted
to the City. P P AR s
. Without some ratzonal explanation why the MOU.provides
for a service term of 20 years and a ground lease for 48 years,'the--
48 year ground lease term does not- appear €0 be in the publxc R
interest. ‘ o : : R A T
OMMENTS. . - - it e

The representative of the protestants:, Friends of™"
Petaluma and Petaluma River.Council, fully supports the ALJ’s
proposed decision and urges its. adoption by the Commission’ with-one’
correction. Counsel suggests that Conclusion. of Law 12 be revised -
to read "The application for exemption should be denied without:
prejudice to refiling after amendment” rather than:the proposed
language "The MQOU should be denied without prejudiceJtOTrefilingT"w
after amendment."” The reference to the MOU in this.conclusion of: -~
law is exxoneous and the recommended:change. has:been.made. .o . ¢

The City of Petaluma agrees with the approach- taken by .

the ALJ, but in essence defers to EOS t¢ comment-on the proposed ' =
decision. The City does, however, note that its claim-of chartexr '~

¢city autonomy with respect to the requirements of Government Code:
Section 54253 extends only to the requirement of competitive

bidding under Section 54253(b). That is, it does not claim that. it "

is not required to comply with all provisions of Government Code
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Section 54253, .only that it is not required to . comply with.the >~ &
competitive bid requirement of Section:54253(b)... It  further: states-”
that "The City does intend to comply with .the: rema&nmng portmons of
the Act." (Comments, p. 2, lines 7-8.) : '

That the City recognizes its. responsxbxlmty to comply
with the Government Code provisions contained in the: Privatization -
Act (excluding its debatable views concerning Section 54253(b)). - =
strengthens our coaviction that compliance with those' provisions. ' .’
should be accomplished priQr to- application to the Commission for -
exenption. Only the peculiar language of ‘the Privatization. Act
which precludes entering into a final agreement until after
Commission exemption prevents such pre-application compliance. -
without that restriction, the parties could, as noted elsewhere in
this decision, comply with all requ;rements of: the Prxvat;zatxon ‘
Act, enter into an agreement |
and upon Commission approval have the entire process completed. If
that procedure was allowed and followed, the entire process would "
be open t¢o public serutiny, all:.interested parties would-be fully
informed and-have an opporxtunity to participate,:-and the ’
application would have to be presented.to the  Commission: only- once
at the completion of all other: steps, ‘not: p;ecemeal as is presently -
required undex the Act. . T AN EACTIRUR N

The Commission’s Watex: Branch agrees wath the 'ALJ s
analysis and rationale and recommends. adoption: of the ALJ"S"
proposed decision. Water Branch strongly xecommends anapplicant”s
compliance with the provisions of the' Government Code prior:to
application to the:Commission,. and urges this Commission to seek
repeal or amendment of PU Code. Section 10013 and‘:Government:Code"
Section 54253 consistent with the concerns and. guldance presented -
in the ALJ’s proposed decision. - ST ST D e el D

Water Branch’s.concerns: and recommendations:will-be
considered in anothex forum. R R N SOt LS R

Y
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. As.its comments on the ALJ!s. proposed: decision, 7 Ul.;
EOS-Petaluma prov;des the Commission with: approximately 10.pages of
*enhancements” to the MOU which it .claims will resolve thelconcexrns
expressed by the ALJ at the hearingsuand.expressed*inhhis,proposedi“”
decision. In other words, if we accept these "enhancements" as

part of or somehow integrated into the MOU, the MOU would then pass

muster. We reject both the "enhancements" and the rationale
supporting them. ‘ : R
.We view the proffered “enhancements" .as' new matter and as
an attempt to amend the application after hearing. - The . '
"enhancements” have not been examined nor tested by cross- ..
exanination. Indeed, our acceptance of these “enhancements*® would
simply deprive the other parties of this time honored method of
discovery of truth. We will not place our stamp -of approval.on
this type of procedure. (See Rule-77.3.0f the Commission’/srRules -
of Practxce and Procedure.) - Lo s

Cre

l. EOS is a Delaware corporatxon authorrzed to. do busrness~:-~

in the State of California. - <. . - Lo o It L
‘2. EOS~Petaluma is a Delaware: corporatron authorizedto. do RK

business within the State of California as evidenced by Cextificate -

of Qualification No. 1692099 -issued by -the California. Secretary Qof .

State on July 12, 1991. R I T A TA TR
. 3. The City of Petaluma is a Charter Cmty located in Sonoma

County, California. D L A St S LI T
4. The City, by resolut;on, author;zed its-City. Manager xo

enter into, on its behalf, the MOU dated April-30, . 1991, -between - -

the City and EOS. The City Manager has exercised that authority.: . -
5. By assignment dated June 30, .1991, EOS assigned-all its. . . -

right, title,- and interest in the MOU to EOS-Petaluma..: :
6. EOS-Petaluma has made this application for a L

determination that the wastewatexr treatment privatization:project

to be developed by it in Petaluma, Sonoma County, California is not .:
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a public utility within the meaning.of ' PU:Code ' § 216, andfms
therefore exempt from regulation by this:Commission. ' & - iuis.
7. - Bvidentiary hearings were held. in this cause om T e
September .23 and-October 9, CL99L. e e e
8. The Commission makes no.determination concerning the: = .=
City’s compliance with Section 54253- of the Government Code.”
9. The MOU grants the City exclusive authority to-establxsh
all rates and rate changes charged to the public. T v
10. The MOU grants the City approval over any proposal of the
privatizer to provide new, additional or alternative servicel'to” any -
other public or private entity or to change the-gexvice fee' pazd to
the privatizer by the City. SRR c e R S
1l1. The MOU grants the City appxroval over”the”original”design-”
and construction of the project, including any changes in desxgn,
alterations, or additions to the project. - ' R
12. The MOU does not grant the City approval over any-changes-
in ownership of the party or partxes to the franchlse, 11censex or”
service agreement. T g
13. The MOU does not grant the City authorityﬂtofimposeifines”‘
and penalties for noncompliance with -any provision: of the-executed
franchise, license, or service agreement,'or'for”failure“to“provide“-
the service within the time period agreed 'to in the franch;se,
license, or service agreement. ' S
'14.- The MOU does not grant the City-authorityto- ensure that
the facility is adequately maintained. R T S A
15. The MOU grants the City adequate opportunity: to monitoxr
compliance with the agreement and to ensure theﬂprojectHWilr*be R
operated “to meet any: applicable federal or’ state ‘water qual;ty
standaxds or other applicable laws. - = ' SR
16. The MOU does not grant the City: adequate opportunity to- -
amend the agreement in the event of unforeseen circumstances or
contingencies, such as flood, earthquake, fire, or other natural-

vyl

disastexs or fedexal tax changes. - . = .~ VLl
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17. The application for a determination that the wastewater
treatment project here involved is not a public utility within the
meaning of PU,Code § 216 should be denied: wuthout.prejud;ce to

refiling after amendment. R . oL s
gonc,],us;ons Og Ew . AR ooy B

. All parties to this action have. standlng before this
Comm;ss;on.

2. The MOU between EOS-Petaluma and the City of Petaluma may
form the bas;s for Commission determination under the
privatization act (Government Code Section 54253 and PU Code
§ 10013).

3. The MOU meets the requirements of PU Code § 10013(e)(1l).

4. The MOU meets the requirements of PU Code § 10013(e)(2).

5. The MOU meets the requirements of PU Code § 10013(e)(3).

6. ‘The MOU does not meet the requirements of PU Code
§ 10013(e)(4). ' o

7. The MOU does not meet the requirements of PU Code
$ 10013(e)(5).

8. The MOU does not meet the requirements of PU Code
$ 10013(e)(6).

9. The MOU meets the requirements of PU Code § 10013(e)(7).

10. The MOU does not meet the requirxements of PU Code
§ 10013(e)(8).
11. The MOU as written does not serve the public interest.
12. The application for exemption should be denied without
prejudice to refiling after amendment.
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QRDER -

, IT IS ORDERED . that the applxcatxon is- den;ed wmthout ST
prejudice to refiling after amendment. L man e e

This oxdex is effective today. .
. ‘Dated ‘Novembexr..20, 1991, at San. Francisco, Callfornza.

TN

.o PATRICIA . ECKERT
Cennl President -
DA.NIEL Wm FESSLER
NORMAN D. SHUMWAY

SRR Commlss;oners

e oty S e u._‘_.”

Comm;ss;oner John' B. Ohanian, '
. being necessarily absent,-did not
participate.

| CER“FY'FHAJ'ﬂﬂS*DEcnSRDBrv
WAS APPROVED:BY THz ABOVE““
COMM!SS.ONE&S TODAY




