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. Pursuant to Article 18.7 'of the Commission’s.Rules of -
Practice ancd Procedure, Toward Utility Rate Normalization -(TURN) -
and Consumer Action are gxanted“compensation~awards~o£”$11ﬂosl 50
and $11,549.10, respectlvely, for their partxc1pat;on inthis)
proceeding. - . .. o U v n Tt o T L

TURN filed a $31,980 compensation request on-July %l,- ..

1990, and Consumerxr. Action filed a motion to acceptritswlate—filed
$44,582.10 compensation request: ¢concurrent with a compensation .
request on August 1S, 1990. - . oo Lo o

-TURN was found eligible to file a compensation recquest in. ..

1985 for participation in consolidated Case *(C.).85~02=051 and: ..~ .."
C.85=-07=048. by Decision (D.) 85~11-057. - Subsequently, when .:- .- .
Investigation (X.) 88-04=-029 was opened on April 13, 1988, the:
complaint cases were consolidated into the customer-owned. pay
telephone. (COPT) investigation.:- : o A

- Although TURN was -found. el;glble to flle a compensatzon

award. for its participation in the consolidated- compla;nt.cases,‘lt T

did not file an eligibility request ‘in the.investigation: .. - .. -
proceeding. Pacific Bell, in .its August 6, 1990 response to TURN’‘S.

compensation request, asserts that TURN is not qualified to receive -

compensation because TURN. did not -file a request for a. finding of
eligibility in the lnvestlgat;on, as: xequired by Rule 76 541 R

- . R e . T e
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1 Rule 76.54 requires a customer seeking a compensation’ award:to: oo

file a request for a finding of eligibility within 30 days of the
first prehearxng conference or within 45 days after the close of

the evidentiary record.




Even though TURN did mot seek a finding of eligibility in
I.88=04=-029, 'such ‘a finding. is not' necessary.’ 'This is because, by
definition, the consolidation of these complaint cases into the
investigation combines the complaint case record, including ‘TURN‘s'
finding of eligibility, into the investigation record.  TURN' is
eligible to claim compensation in this consolidated: proceeding. -

No party disputes Consumer Action’s eligibility. In
D.90-06=018 Consumer Action was found eligible to claim . .
compensation for its participation in these consolidated complaint .
cases and investigation. : L M
4. Tipely Filings =~ . - . < mee L L el e

. Pursuant €0 Rule 76.56. TURN and Consumex Action were -
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provided 30 days from the issuance of our final order to.file’ their .

respective requests for compensation. Since the final order :in .. .=

this proceeding was mailed on June 11, 1990, compensation’ requests . . ..

were due on July 11, 1990. TURN’s July 1l,. 1990 request was'timely

filed. However,  Consumer Action’s August 1S5, 1990: request was late

by 31 days.  Consumer Action,:recognizing that its recquest was.

late, filed a motion to accept its late-t;led compensatlon request.v“

In its motion, Consumer Action explains that it filed its

compensation request late because it believed that this proceeding

was still open, and that the proceeding would not close until "after -

the workshops ordered by Ordering Paragraph 2 of the decision were
completed and the workshop-recommendatxons were conszdered by the -
Conmission. o R T .

Consumer Action further expla;ns.that it is not<famll1ar RENETR

with Commission rules and regulations because it ‘does not retain an' '

attorney on staff and because this is Consumer Action’s first
Commission proceeding. Consumer Action assures us that it will
exercise greater care in the future to insure that its filings

[P JE .,

conform to-all rules. T e I RS T B
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Awards for compensat;on were- authorized. by- a: 1984
statute.2 The purpose of this ‘statute,” is’ to provmde
compensation for reasonable advocate’s fees, reasonable: expert
witness fees, and other reasonable costs to publzc utxlmty
customers of participation or 1nterventxon in any Commission
hearing or proceedlng for the purpose of modifying a rate’ ‘or
establishing a fact or rule that may 1nfluence a rate (Publlc A
Utilities (PU) Code §1801). o o S

In D.87-02-031, San Diego Gas & Electrié*cbmpanyféﬁ‘* e
holding company application, we interpreted the purpose’of the
awards program to be improving the'qualxty of Commission” dec;szcns
by encouraging participation by a broad range of interests- 1n
Commission proceedings. In keeping with the lntent of the
compensation statute and to encourage intervenor part1c1patlon,
recognizing that th;s is Consumer Action’s first CommLSSLOn
proceeding and that no objectlon to Consumer Action’s motion was
filed, we will grant Consumer Action’s motion for this proceedzng

' only and will consider its late-filed compensation request foria =
monetary award. However, Consumer Actlon is expected to conform to o
all other compensation award rules. SR
6. Review of Compensation Requests

Rule 76.53 requires an intervenor to meet the followzng ‘
eriteria before it can be awarded 'compensation: SR

a. Its participation without an award of ‘fees -
.or costs imposes a -significant financial
) hardshxp. ,

oo VT T LY T

o o i e i< b e

.....

> Stats. . 1934 ch. 297, Sec. R
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b. It made a~$ubstantialfcodtributieng"to"ﬂﬁfw”x_
the adoption of a Commission decision. . .

¢c.. Its participation did not materially - °:
. duplicate the contribution oxr presentatxon
of any other party to the proceedlng. -
The flrst requlrement f;nancmal hardshlp, has been.met
by both TURN. and Consumer Action in the granting of their .
respective eligibility requests. Therefore, this. requmrement need
not be addresseq,further, Lol A I e
7. . y ‘ S : e e e
) TURN.seeks a wal 980 oo compensatxon award £or the e
follow;ng costs .and expenses: - . e L ym e e

Attorney Fees @ $140 per hour $31 220 00 i ey e
Reproductlon ' '565.00 "

cPestage - T L LIS L6 Q06T s T

Telephone - . . . ..«.. e oo Lo 00 o et

Total ' 7 ,.' o $§1ﬂ980 00 : ,U;f”” T

‘ The $140 hcurly attorney'fee represents 223,nours of, ey
attorney Barmore’s time devoted to this proceeding during the last. - .

three yearsz 67.5 hours,were_ancurred;;nw1988r-138n75.h99§§,leanﬁgn

1989, and 16.75 hours in 1990. A daily listing of the specific
tasks performed in connection with the, xequested. tlme,ms attached
to TURN’s compensation request. . However, the .hours. are not
identified by issue because of the uqusual‘cmrcums:aneeex,M_
surrounding this case. o : : :

TURN explains that" all of the clalmed hours were spent
either in workshops, settlement negotiations leadlng €0 two

3 Rule 76.52(g) defines substantial contribution to mean, in the
judgment of the Commission, the intervenor’s presentat;on has
substantially assisted the Commission in the making of its order or
decision because the order or decision had adopted in whole or 1n
part one or more factual contentions, legal contentions, or —--- -
spec;f:c policy or procedural recommendations presented by -the -
intervenor. J




settlenment agreements, or arguing  for issues such .as,the.25~cent - .-

non-sent-paid. (NSP) pay-station charge and:competition.. - i
TURN believes that Barmore’s:three-years-of experience:.
before the Commission and:five years -of legal experience as: a
member of the California-Bax- justzfy the; grantlng of a $140 hourly
rate. S e
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To'substantiateathis request,"TURN presentedqan;analysis:~~~

of 1989 billing rates for San Francisco law- -firms showing. that-the-- . .

requested hourly rate places Barmore’s. five years of-legal ... :

experience on the low end of the. firms’-”High Associate” category -

with comparable experience. -We note that the “High-Associate” as ..

used in the study is not:defined. S SOy e
GTE California Incorporated (GTE Calzfornla) also

addressed the reasonableness of .Barmore’s $140'hourly;rate;;n;zts‘~;Jh

August 7, 1990 response to TURN’s compensation request.: - GTE

California does not believe that Barmore’s houxly rate authorized - -
in other compensation awards should be increased from $125 to $140. -

However, the requested hourly rate is comparable:to the-
rate we granted TURN for Barmore’s 1990 -work activity and is-$15 -
higher than the $125 hourly rate we-granted for his 1989 work.:
activity, as explained in D.90-12-026 of Application PR ‘
(A.) 85-01-034. Having resolved Barmore’s hourly rate in: another

proceeding, it is not necessary to revisit this issue. -Therefore, - .-

we will apply the $140 hourly .rate-to: his 1990 time-and.the.$125

hourly-rate to his 1989randp1988rtime-found-reasonable;forwhi54worka«~

in this proceeding. ' RS S
The reproduction and postage costs relate- exclusmvely to

TURN’s wrltten pleadings. in- this proceeding, and,the-telephone;u

costs relate to calls placed in connection to- this proceeding. .. -

. . .

TURN assexts that it made a substantial-contribution.:
within the meaning:of Rule 76.52(¢), to the numerous. consumer

benefits being. guaranteed-by D.90-06-018. TURN explains-that.its- - .
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contribution: is evidenced by its signature:on’the March 1989w . 71,

agreement (stipulated agreement):and by its refusal’ tosign.the May

1989 agreement (amended stipulated agreement). v LY
TURN spent more than a year attempting to rescolve the
issues set forth in this investigation with other:members:of the. -
COPT Task Force consisting of consumer groups, local exchange
companies, customer-owned pay- telephone operators, and- other
interested parties. This task force met on numerous oc¢casions to -
debate issues such as minimum COPT service standards, COPT rate-
levels, and means of enforcement. TURN .believes that the success
of this effort is measured by the stipulated agreement signed: by
all parties, except for Pacific Bell, and.- by the issuance of'"
D.90-06-018 which adopted every enforcement’ safeguard and measure
developed and refined in the stipulated agreement.: Lo S
Although the amended agreement  incorporates all of the
consumer safegquards identified in the original agreement, TURN'
opposed: the amended settlement because it provided for an 7
anti-competitive arrangement which' would preclude operator and
billing service competition within Pacific Bell’s exchange
territory and would impose restrzctxon ‘on altexnative operator
service traffic. \ ST T e
TURN also opposed the amendment giving COPT operators-a
10-cent payment for every completed NSP-call originating: from~a: ™
COPT instrument because there was no record on why: the payment '
should be increased from the 6-cent level authorized in D: 88-11-051 T
to 10 cents. ' R S '
TURN summarizes that its active participation:in‘this
proceeding enhanced consumer 'COPI protection and precluded:s:’ .’
anti-competitive conditions from: exlstlng in Paczfzc ‘BelY v olown
terra.tory. - Pt e T A ’

~TURN" acknowledges that-it and.Consumer Action offered a. ..~ '»

variety of similar ideas and perspectives during the course of the: ' i
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proceeding. For.example,-both TURN and Consumer Action advocated "o
lowering the pay station charge for NSP calls to 25.cents,:as noted - -

in D.90-06-018. " However, each organization- offered:different

arguments. for its position. .In another obvious. example, TURN.dAid-- - .

not sign the: supplemental stipulated agreement; however, .Consumer. '~
Action did. TURN summarizes. that both it and Consumer-‘Action, ... -
which made distinctive and substantial. contributions-to this
proceeding, were necessary critical parties: to this-proceeding.:
Z.3__Responses to TURN’s Request: B S T

Pacific Bell and GTE California filed responses to TURN/s.: . ~
request for an award. Of the four reasons that Pacific Bell. -
provided for a denial of TURN‘s requests, one, the:eligibility
issue, has been resolved and will not:discussed further. This -
leaves for discussion Pacific Bell'’s assertions that TURN, failed.
to: A ‘ ' : o o W

- Intervene in a proceeding that impacts:-a
. rate or establish a fact or rule that may
1nfluence a rate.\

"Make a substant;al contrxbutlon.

" Make a presentation that did. not materlally
~duplicate the contribution or presentation
"of any other party to this proceed;ng. ‘

T.3. . o
Pacific Bell assertsrthat Rule 76 51 llmlte compensatmon
to intervention in proceed;ngs to "modmfy a rate or establ;sh a.
fact or rule that may influence a rate..H Smnce the pay phone Q‘;
investigation is not a ratehsase proceedlng, Pac;fxc Bell assert° P
that TURN‘s compensation request related to consumer safeguards and o
competition in operator services should be denled. Smmllarly,
Pacific Bell asserts that TURN‘s claim related to the real;gnment
of COPT prices should alse be. denied because the real;gnment will
most likely result in a net rate increase. Therefore, Pac;fzc Bell )

e L L - i [ RS |
A
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concludes. that TURN- should not receive any:award-for. partmc;pat;on

in this~proceeding. . o T 0 PO KT T e e To B *'“\’u-.'uhf

In support to  its conclusion, Paczflc Bell .cites:- Coe
D.85=-07-085.in which the Commission' stated that:’we view P;U.MCOde¢~.

Section 1801 .as:clearly confining us:to -awarding compensation for: . .
participation that directly .modifies or:at least. implicitly Jlowers. ..

revenue requirement or a rate.... We believe that the: : oy
Legislature’s intent was that before ratepayers bear the-costs of
compensation awards for intervenor participation-in our . o
proceedings, thexe must be established a direct connection w;th
benefits which will flow to them.” (18 CPUC 2d 416, 420.) -

In its August 2L, 1991 reply comments, TURN disputes. .
Pacific Bell’s.claim that this proceeding did not affect rates. . On-
the contrary, TURN asserts that this proceeding impacts:millions of

consumers who use pay telephones daily. Further, TURN asserts that:

the Commission has long recognized that a case need not be a “rate .
case” in order to affect rates. TURN supports this assertion with
citations to D.87-02-031 and D.87-10-078, which author;zed Utlllty
Consumers’ Action Network fees for partmc;patlng in san’ Dlego~Gas &
Electric Company’s holding company application and.Public Advocates
compensation for its efforts on the women and minority business
issue, respectively. | " | '

TURN s first c1tatlon, D. 87—02-031, 1dent1£xes the type
of Commission proceedxngs that meet’ the intent of PU Code’§ 1301
and concludes that an 1nterested'party in’ San Diego Gas & Electrlc e
Company’s request to form a hold;ng company‘may recelve B “o
compensatlon. General rate—proceedlngs ‘and’‘the usual expense and T
ratebase offset proceedings are ldentlfmed as proceedxngs whlch S
meet the Legxslatlve intent of proceed1ng= that modify a' rate. Any
proceedxng which may impact rates, even thouqh no specmf;c rate
effect is identifiable at the time, meets the Legislative' “intent of
proceedings that may establish a fact or rule that may influence a =
rate. D.87-02-031 concluded that § 1801 should be intexpreted more
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broadly in cases whose influence on.rates.is: potentmally~o£ﬂgreater
magnitude or more widespread. ... SN WU UL na T nlon il wael
. TURN(susecond,cztatzonr,D.87-10-o78,Vprovndes a-specific
exanple of the grant of ‘an award for-participation in.a:proceeding -
which establishes a fact or rule that may influence a.rate. . .: .
Although this-decision granted: Public Advocates, Inc. (Public . .
Advocates) a compensation award for participating in a .xrate- ... -

proceeding, Public Advocates also received compensation-for .

participation in establishing and medifying Female/Minority. .
Business Enterprise elzgszllty criteria which . did not directly
impact rates. S e P W A
Clearly, -this pay phone proceeding: xmpacts,mxlllons of -

pay phone users and influences future rates. .Not.only does theﬂparur¢

phone decision require COPT providers to reduce their:charge for a
local call from 25 cents. to 20 .cents, it standardizes-pay phone a.:
service, requires public.pay phones.to: be subsidized by-all pay

phone providers, and establishes store and*forward~pay*phonew~'-'~~t'~

competition between local exchange companies and independent -pay .
phone operators. . T B A S oL S ATt
~Further, this- proceedlng is -an extension-of-two .complaint . -
cases in which TURN was previously granted an award for its-.
participation. By D.86-01-045 TURN was granted a:$7,316.65 award,
paid by Pacific Bell, for protecting the .general ratepayer’s: . .
interest in making pay phone policy recommendations. Pacific Bell
does not, in its response to TURN’s motion, explain why we. should.
effectively change course in the same:proceeding. This proceeding

meets PU.Code-§ 1801’s criteria.for compensation awards.: . ~-) ..

Z.3.2  Substantial Contaxibution :.-. -.ino i L vIlnivaroy one
-Pacific Bell contends.that. Rule 76.53 requiresvTURNmto::

make a substantial contribution to. the“adoption“ofman‘”issue”win»--www

the proceeding before we can find that TURN made a-substantial
contribution in this proceedlng. T Tl ol
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- “However, because the .issues raised by TURN, suchias. " :..oovu
reducing the coin local rate to 20 cents, .creating a pay:-station:y i wmen
service charge for NSP calls, and promoting consumer:safequards,
were adopted: in the settlement agreement, TURN’s position never -
reached the “issue” stage. Accordingly, Pacific Bell asserts:that.. ..
we cannot conclude that TURN made a substantial contribution-:in-:.. . .~
this proceeding. Lo R s X I

We are not persuaded-by Pac;fmc.Bell's ‘procedural .
argument that the adoption of a settlement-agreement: ellmlnates.w~:vu~
issues and therefore, by definition, precludes a substantial -
contribution finding. In this instance, the stipulated agreements . -
required hours of diligent effort addressing. issues specifically
identified in the investigation. St Lt L

We recognize that to attain-a- stlpulated agreement . it was:
necessary for parties to compromise.on-.various aspects of:the -
agreement. Given the affiliation of parties-inveolved in this
proceeding, we.can only conclude that,. absent:the presence.of:the.. '
Division of Ratepayer Advocates (DRA)., TURN, and -other.intervenors- .
in the negotiation process, the ratepayers’ interest would:not-have: .
been adequately represented by the adopted-settlcecment agreement.
Further, absent the settlement, 'a substantial amount of additional .
hearing time and effort would have delayed a reasonable compromise:
of the issues at hand, resulting:in substantzal ‘cost increases to ..
all involved. - ‘ ' S ; ‘ o
T.3.3 1 AL Ao i U P L SN T A S T

Pacific Bell, again citing Rule 76.53, .states..that.in  o...}.
order for TURN to receive a compensation award, TURN”s presentation:..-
must not materially duplicate the contribution-or presentation~of: =~ .<T
any other party to.the proceeding. Pacific Bell asserts:that the
compensation to which TURN is entitled to receive:must be reduced
in proportion to the amount of 'the duplicative effort.. .l .oons o8z

Pacific Bell asserts that TURN‘’s.efforts were-duplicative oo
on all matters because DRA and the California Payphone Association

- 21 = I o~
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(CPA) took the lead on establishing the pay station  service'charge,.. -
Intellicall took the lead ‘on. the'competitivefi"sues;‘and;DRmitobk‘”“:w

the lead on the consumer safeguard issues. ~Believing that TURN’s
influence was negligible, Pacific Bell-asserts.that. TURN should-be

denied any compensation in this proceeding. However, if we award .. -~

TURN compensation, Pacific Bell asserts that TURN’s requested award

should be reduced to reflect TURN’s secondary.role with respect B (- TN

all of the issues for which it claims-compensation. . o - v oL

&4__s3uxaume:dhssienzﬁ;negneﬁs JE R
—Consumer Action seeks-a $44, 582 10 compensation award Box

the: tollowxng ‘CoStsS and expenses:t. . .. TiLu e L T Ut v Ly

- Advocate’s Fees @ $125.per-hour: $43,312.50 -
Reproduction 389 TE s e
Postage 223. 35‘” T
ﬁTransportatlon Do LD o 606, 49 T
Total . e e $44 582. 1o e hon
The :$43,312.50 advocate’s fee represents & 5125:hourly
compensation .rate for the 346.5 hours of 'work that Consumer . .: >

Action’s advocate McEldowney spent on this: proceeding. :»0f:the~- .. . -

346.5 hours claimed for McEldowney 169.5-hours were spent :in:1988,. ..

127.75 hours.in: 1989, and 49.25 hours in X990. .The ¢claimed hours -
were not separated by issue because Consumer Action-asserts:that - -
all of its claimed hours were spent either in workshops, :

negotiations that led to two.settlement agreements, preparation, or

direct work on issues on which Consumer Actioncprevailed. -Consumer: . -

Action explains that in a proceeding involving workshops and.
settlement negotiations it is impossible to:separate out theghours
spent on:-one issue from another.. " . .- AT T PN Y S S
.'Consumer Action claims that: the requested $1l25 -houxly ..

rate is reasonable because it is. at.the lower endwofucompensatlenr
recently approved for intervenor advecates participating in.'similar
proceedings. . Further, McEldowney has:been Consumex Action’s. .- o
executive director for the:past.l0. years. In.the context of this -

proceeding, with no attorneys: on Consumerx. Action’s:staff ox.on-~ .. ..~:7
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retainer, McEldowney performed the functions .of an advocate incz
negotiations, cross-examination, -and.preparation of briefs. .. .. . -
..Consumer Action concludes that-giveancEldowney’s"Ievel' L
of experience and type of participation in this proceedmng, the
requested $125 hourly rate is- xeasonable. -« . ol o Ul
A realistic measurement of the hourly rate appllcable for.

McEldowney’s services, according to GTE California, should be the. . -

hourly rate typically paid to Commission-and public utility staff:
persons of comparable training and experience. To put this-in -~
perspective, GTE California explains that it pays-its own:employees -

with training and experience comparable to McEldowney approximately ..

$50.00 an hour, on a loaded hourly basis.. This is $7S;Lowe: than
the requested rate. e
There is no dispute about McEldowney’s cla;med hours in
this proceeding. However, GTE California disputes the - ad
reasonableness of McEldowney’s requested:hourly rate. GTE: T
California does not believe that McEldowney has.the comparable . .

training and experience of those attorneys who have-earned the $125.: .

hourly rate for their participation in. Commission proceedings.or

comparable training and experience of its.own-attorneys.who-earn.an @~

average loaded hourly rate considerably less than the- requestedf“ L
$125 rate. PR O S C ST N
- As GTE California arques, PU.Code-§ 1806 requires-us:to:

consider the compensation paid to persons-of .comparable tralnlng“.w
and experience who offer similar services. :The code further::- A
requires that the compensation awarded may not, -'in any:case,.exceed: .-

the market value of services paid by the Commission or the-public: . =

utility, whichever is greater, “to.persons of comparable:training
and experience 'who offer similar services. sl Yot umesn L
By Consumer:Action’s own' statement, McEldowney:is: not an-z-:
attorney and: has not previously participated in a Commission- ... .-
proceeding.  Although McEldowney has: 10.years of experience: as:
Consumer Action’s executive director, Consumer:Action has.not: ..
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explained how McEldowney’s:10- years .of experience compares to-the = .I7
experience of attorneys who. participate in-Commission.proceedings ' .~

and entitles McEldeowney to - an hourly rate comparable to:other !
attorneys representing other parties in the case. .~ :- . ‘iz ol
PU Code § 1804 precludes us from awarding .Consumer:-Action =~
a $125 hourly rate for McEldowney’s services in this-proceeding.
However, we are precluded from awarding Consumer:Action .the'$50 . -

hourly rate recommended by GTE California for the same reason. GTE -

California did not document the-experience level of its employees’. -

used for the $50 hourly. benchmark rate. - N
Consumer Action assexted that its requested $125- hourly

rate for McEldowney is at the lower end of:compensation rates. .

recently approved for intervenor advocates participating in. similar . .

proceedings. . Consumer Action did not attempt to substantiate-its:
$125 hourly rate in its f£filing. Again, this shows the lack of. .. ~-.:°
Consumer Action’s experience and indicates. the need-to award an" -
hourly rate below the lower end of a selected range. = = .

We have granted parties compensation in the $40.to slzo
per hour.range for expert witness and advocate work‘performedhln-~~
1990 and 1991.: Similarly, we granted parties compensation in -the

$75 to $200 range for attorney work performed in 1990 and-1991, the

majority of which did:not involve a stipulated proceeding. ,

Consumer Action is seeking an $125 hourly rate for work. . .
predominately performed prior to 1990.  Of its 346.5 claimed: hours
McEldowney incurred over 45% of his work: inc1988 and. .over .37% in .

1989. Therefore, it:is not appropriate to compare: Consumer: Cmn
Action’s work performed in 1988 and 1989 with hourly rates. granted w o

witnesses, adveocates, and attorney’s for work performed. up Lo two
years later-in 1990 and 1991. T T T L
In granting TURN a $140 hourly rate for,Barmore'ezm N
services in 1990 and $125 in 1988 and 1989-we recognize Barmore’s - -
three years:' of experience.before the Commission,:and-five-years of

legal experience.as a member of the:California Bar. . The current:- . . -
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$140 hourly rate represents the mid-range.of . the billing rates: for <"
San Francisco-law. firms which:employ-associates: at therhigh level  ~ =~
and low level as. summarized:in the July 1989“0!'”othOunsel;”“atfq
national publication which includes -a survey of attorney'bllllng
rates through the'country. = - R S O R

© The July 1989 Of Counsel issue-shows' that the:.lew::
associate’s billing rates for San.Franclsco.attorneysyaverages.$89ww¢t
per hour. Although not explained in the publication, the:low -
associate level generally encompasses the services:.of-a new -
attorney or an attormey with little experience. R

Again, based on Consumer Action‘’s own. statement;  Consumer
Action has no attorney on staff or retainer, therefore we must. -
conclude that McEldowney has little. prior legal training.oxr::
experience. Further, Consumer Action‘is not familiar with. .~ .. . -
Commission rules and procedures.  This is substantiated- by Consumer
Action’s failure to file a timely request for an award. . At:the . .
same time, we recognize that.a legal associate would be consider-a . -
novice in Commission proceedings and opt to make the same
procedural errors that consumer action did in this proceeding... . .
Accordingly, Consumer Action should be granted an hourly.rate equal -
to the hourly legal associate salary range for the San Francisco: .
area. Based on the subject matter involved in this.proceeding,. the
negotiation of a settlement agreement amended twice, and Consumer
Action’s uncertainty of when. the proceeding was. closed and when it .
should file its ‘compensation requests, we conclude that a-$89. -
hourly rate .is reasonable for McEldowney’s time found reasonable .
for his work in this proceeding. = - . - . ovmouteel wnay o0 ‘
-Consumer Action explains that its other. claimed.costs,

consisting of reproduction, postage, and transportatlon costs, are-
directly associated with this proceeding. Tl
8.1 _substantial contribution LT S

" Consumer Action’s formal involvement began with:the .-
opening of this investigation to address:COPT service. -Since that. -’
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date Consumer Action has spent several. hundred hours working:'to . ../ . m

reach agreement on a settlement that would provide consumer® 7 .
safeguards, adjust rates, and create an environment. in which -
private and public pay telephones could compete on a'mnore -equal
footing. . ’ A T S S AR A ‘
Consumer Action activelyﬂparticipatednin?workshops which o/ -
led to the publication of a August 19, 1988 workshop report.. ;

Consumer Action believes that the most important section of.the
workshop repoxrt was the recommended adoption of a comprehensive set . .

of consumer safegquards. It elaborates that the recommended:
safequards were the same safeguards that Consumer Action initially:

proposed and fought for during the four-month.perlod leading.to the " .

issuance of the report. K DR T T

Consumer Action believes that its second major.
contribution was insuring that there not. be«a sharp reduction in-
the nunber of public policy pay telephones... Although. the: number -
and funding of such phones was an issue between Pacific Bell. and -
the CPA, Consumer Action would not agree. to any solution’that would-
reduce the number of public policy phones.’ A compromise’was "' =
reached in the workshop resolving. Pacific Bell’s and CPA‘’s concerns
while at the same time insuring a high level of public: polmcy
phones. ‘ ' . . Co LU

The workshop report evolved‘into:a Marchw21,f1989wz
settlement agreement signed by all parties except Pacific:Bell. Aas
elaborated: by Consumer Action, the settlement codified the. workshop_:
results. It adopted consumer safeguards, established.an-:- ;. - o,
enforcenent program framework, stabilized.local.coin rates,:raised:
some operator surcharges while lowering others, and adopted an =

interin method to cap local exchange company. commission: payments: t£o. .o«

-

4 Public policy pay telephones are pay phones installed By-the * 7"
local exchange companies in unprofitable locations to serve the
health and safety needs of the public.
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prevent cross—subsidization. - According to Consumer Action,it,: "
along with TURN, played a major role ‘in negotiating. and ‘creating
the environment. in which disparate parties could reach:agreement.

Subsequently, on May 11, 1989 a revised settlement
agreement was reached. This time Pacific Bell signed the
agreement. However, TURN and the smaller independent telephone
companies did not sign. This revised agreement provided for ..
instrument implemented operator services and billing functions -
(operator-in-the—-box) to be implemented in-General Telephone -
Company of California’s territory with a consumer monitoring.
program. Such operator sexrvices were not permitted in any other -
local exchange company’s territory. L L

Consumer Action signed this revised agreement because: it - -
believed that the agreement was a good compromise .and because it
would continue to provide protection to the consumer. Furthex, = ~. . v
Consumer Action: believed. that any settlement without Pacific Bell”
participation would have ‘little value.. . . Consumer Action again:. :
asserts that it had a significant role in:the development of:the - .
compromise that resulted in the second settlement. . . v

Intellicall, a minor participant in the workshops
according to Consumer Action, opposed the preclusion of operator-
in-the-box competition within Pacific Bell’s territory and '
requested evidentiary hearings. Intellicall’s request was- granted.

Consumer Action explains that it cross-examined ~..
Intellicall’s witnesses in detail to confirm that their existing -
private pay phones would violate the"proposed consumer safequards = .=
and existing Federal Communications:Commission regulations: - It &7 :ir
became clear to Consumer. Action that Intellicall’s current system:
would not provide rate information, branding calls or convenient -
access to the local exchange company operators. Therefore,

Consumer Action stressed in its brief that the consumer safequards
identified in the May 11, 1989 agreement had to accompany any
introduction of the Intellicall technology. It further argued. that

Lo .
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any introduction of Intellicall technology must’be: closer
monitored to insure adequate consumer protection: - L
Consumer Action also asserted:-that consumers would -
consider a 30-cent surcharge for NSP.calls an unjustified ‘reward
for providing poor service. It argued that a lesser surcharge of
20 cents to 25 cents should be adopted.  Absent the lessex'
surcharge, Consumer Action believed: that the full 30-cent-rate
should be effective only after the consumer sateguards Specxzmed in" "
the agreement are in place.’ S o Do R
~In summary, Consumer Action believes that in addition to~
the arguments made above, ‘it has made. substantial - contribution in
the area of introducing store and forward technology and” the pay
station service charge. . ' v K ' L -

8.2 Duplicative Participation

Consumer Action asserts that-it and TURN were the only- "' -

independent consumer representatives that were partiegﬂtobthisl“'
proceeding. Consumer Action asserts that the two organizations:
acted independently and often took opposing positioens:. Consumer
Action believes that their varying ‘viewpoints contributed to the
final resolution of the broad range of issues ldentlfled -in the
anestxgatmon-f o ‘ IR EEEE

- ‘Further, "Consumer ‘Action asserts: that ‘having two”
independent voices for the consumer interest was extremely -
important in the workshop and negotiation“enviroﬁmobt”to*couﬂter‘

and interact with the other parties’ representlng various publ;c and’ -

private pay- phone Lnterests.ff AT DT D
i

: Tne~only response to Consumexr Action’s recuest ‘forian U7
award came from GTE California regarding McEldowney’s hourly rate, - -

as identified in our discussion of Consumer Action’s reguest. .
- Although Pacific Bell opposes TURN’s requested award,
it filed no opposition to Consumer Action’s award request.
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Rule 76.53 of-the Commission’s . Rules requires that an: : . -

intervenor seceking compensation.for participation inm a-Commission
proceeding must demonstrate that.it provided asubstantial

contribution to a Commission decision. T R S NP I IO

The record is clear that both TURN and Consumer Action-:

played an active role in negotiating the'stmpulatedwagreementqand:mar
pressed for a reasonable resolution of-this:investigation in the- .-

ratepayers’ interest. In the discussion of. Pacific Bell’s ...
opposition to TURN’s c¢laim of substantial contribution: we have
already concluded that DRA, TURN, and Consumer Action have:made- -

substantial contributions to the adopted settlement, and therefore, -
need not reiterate this discussion. Therefore, we-find that. TURN -

and Consumer Action did make a substantial contribution-te-:
D.90-06-018, and conclude that both TURN-and Consumer Actmon are

entltled to an award of compensation for their efforts in-this .~ -~ ..
regard. . - . > S R A S AL A

A0. Discussion of Duplication Xsswe: ... - ... o, soome s oo
- We recognize that TURN. and Consumer Action offered a: .
variety of #similar ideas and perspectives” -during the-course-of
this proceeding, as stated by TURN in its compensation request. . .
This could be construed as duplicative participation.- However,

recognition should be given:to the workshop and negotiation:process. .
that led to the stipulated agreements-and ultimate-adoption of the::«

final agreement with minor modification. = .- : -

It was in this workshop and negot;at;on mode that TURN
and Consumer Action acted independently. Much of:the process:- -
incorporated opinions from TURN and. Consumer Action, as:well as

from other participants. TURN and Consumer Action may have taken . .=

similar positions on an issue but offered different arguments. for

their positions, and at times took opposing positions. . As cited by

Consumer Action, it was important to -the process. in having two .
independent voices looking after the ratepayer interest in an

-19 -
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environment involving up. to 20-other parties: represcntmng the -
public and private pay phone interests.: U AT PP
Because TURN and Consumer Action presented similar ideas .
and perspectives during the course of this proceeding, duplication
in the form of a secondary or supportmve role occurred. However,
we find that supportxve roles were beneficial and necessary to the
issuance of D.90-06-018. Therefore,\cons;stent with Pac;flc Bell’s
recommendation, to the extent that supportxve efforts exlsted any

compensation to which the party would otherwise be entltled w111 be

reduced in portion to the amount of its’ supportlve efforts.

Neither TURN nor Consumer Action reflected the' 1mpact or‘
supportive efforts in determining their respective legal and
advocate’s hours devoted to this proceedlng. Alsc, not recogn;zed o
in their compensation filings was the" 1mpact that DRA, a ratepayer
advocacy division of the Commission, played 4in this proceedlng to
negotiate a settlement in the lnterest o~ balanc1ng ratepayer and
utility interests. ‘ o I BN -

We have reviewed the itemization“of'nours”snﬁniﬁfed‘by”“":?:

TURN and Consumer Action, and because the hours claimed for their
experts could not be detailed by issue and because supportive roles
existed among TURN, Consumer Action, and DRA, we conclude that all
three ratepayer interest groups contributed equally to the final
decision. It would be improper to award TURN and Consumer Action
full compensation for their requested attorney s and advocate’s -
time spent 1n this proceeding upon’ a finding ‘that TURN; Consumer
Action, and DRA equally contributed -in the final order of this.
proceeding and in the interests of ratepayers. To reflect a
balanced contribution in this proceedlng, each party should be
authorized to claim a third of 1ts requested hours for legal and
advocacy fees. Accordlngly, we £find that TURN and Consumer Action
should be allowed to recover the following hours as part of their




J1.88=04=029 et al. ALJ/MFG/gab * T e T A LD G e

compensation awaxrd, resultingtinran“award”of-510,321!505 ‘In- legal

fees for TURN and $10,279. 506 in advocacy fees for-Consumexy <" 7 o
Action: . .- : F I S A
Year O TURN o 2Consumer Ackion
1988 © 22.5 Hours = 56.5 Hours' R
1989 . . . . .B3I8 U v 42.67 g dnal e o
- 19%0 . Lo 8eb. L ABes s o e
Total ~ 81.9 Hours = 115.5 Hours _
A e e ‘ T S O N S § DS S PR 44 R I 4
10-) other Costs. S e rr e e s e

TURN and cOnsumer Act;on presented an. 1temmzatxon of SN,

costs for reproductlon, postage, telephone, and travel. TURN'

costs for these activities total $760.00 and Consumex Actmon 5 e

$1,269.60. .These amounts do .not. appear £ be in dispute, and will .

be adopted as reasonable,glven their minor significance.in relatmon B

to the total;ty of these claims. The. add;t;on of these other costs .-

to the attorney fees and advocate’s fees granted to TURN and
Consumer Action results in a total award of $11,081. 50 to .TURN and

$11,549.10 to Consumer Action. . . . .. . . o o
| o0
- c Dol BNt al v
" SALVES
o WU A

5 The award\for legal recovery 15 derlved by multlplylng the i
hours determined reasonable for TURN’s’ partmcmpat;on by the hourly

rate determined to:be reasonable for Barmore’s services ‘as fOllOWS*.xgl

ﬂxgaxh‘x Hgnxﬁ x _Base_ _;xgsal__ o
1988 22.5 © $125.00. _ $ 2,812.50 . ;.. ooz
1989 53.8  125.00 6, 725 00’

1990 - 5.6 140.00 - .'_____784.00

Total | U7 $16,321-50,.

6 The advocacy award is derived by multiplying the 115.5 hours
determined to be reasonable for Consumer Action’s participation by
the $89.00 hourly rate determined to be a reasonable rate for
McEldowney’s services.

- 21 -
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10.2 Interest ~ o o e o0 ceor Seveomus, O ST ATl LT
Consumexr Action has.requested that interest .be added te ...~
its award if a decision is not issued within 75 days of»;ts
August 15, 1990 compensation £iling.. .o ST el e
-In previous compensation awards, such as D.86-07- =009, ‘we
have authorized the payment of interest beginning.from the’ 75th ‘day
following the filing of an intervenor’s initial compensation
recquest. We see no reason to treat the awards granted by the .

decision any different. Therefore, TURN should be awarded interest -

on its $11,08X.50 award, calculated at the threce-month commercial
paper rate, commencing on September 24, :1990 and continuing until -
payment of the award is made.  Consumer Action should. be awarded
interest on its $11,549.10 award, calculated at the three-month -
commercial paper rate, commencing on October 29, 1990 and. v L
continuing until payment of the award is made. o g
1. Rayment of Award : S

Both GTE California and Pacific Bell conclude’that; . .
pursuant to- Rule 76.61, any -award.made under. the intervenor ©

compensation rules must be paid by the public utility whichiis the .~

subject of the hearing, investigation, or proceeding, as: determined

by the Commission. Consistent with this rule Pacific Bell believes

that any compensation award should be spread among the. large
telephone companies and the independent telephone companies

equitably because all participated in this proceeding. . 7

Contrary to the compensation payment rule, GTE California’. -
believes that who are not public utilities parties, such-as CPA,:@ . %

should be required to pay & share of. the awards. ' GTE . California

takes this position because this proceeding was:opened to address .. .

the numerous complaints, both formal and informal,  received-from:
consumers confused about the absence of uniform standards for pay
phone serxvice, and the numerous consumer complaints-about COPT -
service; and the COPT providers’ and local exchange companies’ .
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dissatisfaction with the current requlation of COPTs resulted in. '
this investigation to evaluate COPT regulation. IR

We concur with GTE California‘’s reason for requiring the
COPT providers to pay the compensation awards. But,:.because the -
COPT providers are not public.utilities we are precluded from
directly requiring these non=utility entities to- pay such .awards.

We could prorate the awards -ameng all the telephone:
companies as proposed by Pacific Bell. However, it would not be
cost~effective or efficient to derive a common .allocation factor
for some 23 telephone companies or to require these telephone -
companies to pay their proportional shares. Therefore, we will
require the two largest telephone companies, Pacific Bell and GTE
California, to pay the awards. Pacific Bell should be responsible
for paying half of the tetal award and GTE California should be-
responsible for paying the other half of the total award.: - =

In recegnition that this proceeding impacts the ‘current. -
regulation of COPTs, Pacific Bell and GTE Califormia should be
allowed to recover theixr share of the award payments from-their - . .-
COPT enforcement fund, as discussed 'in Article V(E) (5)(e) of-‘the "
settlement. agreement. : o S e
Findings_of Fact T il P Ll LI ‘ ‘

1. TURN filed a $31,980 compensation request on:July: 1L, - " =
1990. R T P EP RN T R YD x VR S RSP fod

2. Consumer Action filed a $44,582.10 compensation request
with a concurrent motion toiaccept. a late-filed compensation

;e

request on August.lS, 1990. . Lo LUao Tt dnw Sy ooes o

3. “TURN has been .found ellglble to file a compensation': . Th

request -in. 1985 for participation in consolidated case 30

(C.) 85-02-051 and C.85-07-048 by D.§5-LL=057. = - [ % - owuooi ol

4.  TURN is eligible to claim*compensation”for‘its“”“i
participation in these consolidated compla;nt cases and
investigation. : : e 4 - e

- 23 -
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5. Consumer. Action has beenAfound*eligibIe=for“its‘““
participation in these’ consolidated: complaint cases and::
investigation pursuant to D.90=-06-018." RS S R, .

6. Consumer Action filed a motion to accept its late filed .
compensation request. . . ‘ B AN E RN Lo X

7. The purpose of compensatmon ‘awards is to provide .o .
compensation for reasonable advocate’s fees, reasonable expert ' -
witness fees, and other reasonable costs .to public utility:"
customers of participation in a Commission proceeding. : /.~ =i

. The intent of the c¢ompensation statute is' to .encourage.

intervenor participation.. o L -

9. TURN and Consumer Action have met Rule 76.53’s. ..
significant financial hardship requirement. Lo e

10. D.90-12-026 granted TURN an $125 . hourly rate for .-
productive work performed by Barmore in 1989 and $140. an hour for
productive work performed 'in 1990. . Lo L e el

©11. A $140 hourly rate is reasonable for. Barmore’s 1990 .
productive work activity and a $125 hourly rate for: h;s 1989 -and»
1988 productive work activity. O ARSI

12. TURN substantially c¢ontributed to D.90-06-018 in the area
of enhanced:consumer COPYT protecticn and.in anticompetitive> COPT
conditions. R S P LA o B

13.. TURN. and Consumexr Action- offered ‘a.variety  of similar:
ideas and perspectives during the course: of the proceeding. .:7 -~ . .

14.  7To attain a stipulated agreement: it was necessary for .. v
parties to compromise on various aspects of the agreement. -

15. Absent the presence of DRA, TURN, Consumer Action, and’'"
other intervenors in the negotiation process of this-proceeding, -
the ratepayers’ interest would not be adequately represented.. -

16.. Consumer Action has no-attorney on its staff or-on
retainer. ' . SO T AT A VL R LT ¢

17. Consumer Action is not familiar with Comnission rules . and:::
procedures.
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18. The lower end of the hourly- legal:associate - salary range

V.

for San Francisco area attorneys:in. 1989 was: $89.000" oL rutaTl ey
19. A $89 hourly rate is reasonable for Consumer Action”s. .~ -

McEldowney’s productive time. - .. R S R At

20. Consumer Action substant;ally contributed to D.90~06-018& ~ -u

in the area of enhanced consumer COPT’protectmon andin ol

e, L e

anticompetitive conditions.. - R s A LSRR L DU S S o S I PER R RS 107
21. Both TURN and Consumer Action took 'supportive. roles to " . -

each other throughout this proceeding. .. - .. . .0 ool UL
22. Neither TURN nor Consumer Action reflected the impact of

supportive efforts in determining their respective: attorney'srand

advocate’s hours devoted to this proceeding. K Lo

23. TURN, Consumer Action, and DRA contributed: equally'tonthe‘»-

issuance of a final decision in this proceeding.
24. Compensation requests for reproduction, postage,-
telephone, and travel are not in dispute. - o o e e
25. Consumer. Action requests that: interest be:added: its award

if a compensation decision is not issued within'75:days: of«zts

e

compensation filing. B T I o
Conclusions of law . o B P e T A T et S
1. Consumex Action’s motion to-accept its late.filed .~ ..
compensation request should be granted. ST
2. TURN and Consumer Action: should be compensated .for their
substantial contributions to. D.90-06-018 in the COPT area, = . .
consistent with the preceding discussion and  Findings of:Fact.. -

3. Pacific Bell and GTE .California should each be:oxrdered -to' .:

pay TURN $5,540.75 and Consumer. Action -$5,774.55 as. compensation
for TURN’s and Consumer Action’s substantial contribution to " .
D.90-06=018 consistent with the preceding discussion: O

4. Pacific Bell and GTE California should be allowed: to.
recover their share of the award payments from their COPT
enforcement program fund. . - . ' - PRI R T
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- . " - R T
. !! B !!J E; B ed e
. . P e -
’ cabr - L P [

ITIS ‘ORDERED that: . A

1. Pacific Bell shall pay Toward‘Utll;ty Rate’ Normallzatxcn»ﬂ*f*
(TURN) $5,540.75 within 15 days,-aS-compensat;on~for~TURNf
substantial ‘contribution to Decision (D.) 90-06-018.
shall also pay TURN interest on the $5,540.75 principal amount,
calculated at the three-month commercial paper rate, commencing on
September 24, 1990 and contlnulng until payment of the award is
made. R -
2. Pacifichell!shallgpgy Consumer Action $5,774.55 within
15 days, as coﬁpénsation for Consumer Action’s substantial
contribution to D.S0- -06-018. Pac;flc Bell shall also pay Consumer
Action 1nterest on the qs 774 55 pr;nc;pal amount, calculated at
the three-month commercial paper rate, commencing on October 29,
1990 and continuing until payment of the award is made.

3. GTE California Incorporated (GTE California) shall pay
TURN $5,540.75 within 15 days, as compensation for TURN’s
substantial contribution to D.90-06-018. GTE California shall also
pay TURN interest on the $5,540.75 principal amount, calculated at
the three-month commercial paper rate, commencing on September 24,
1990 and continuing until payment of the award is made.

4. GTE California shall pay Consumer Action $5,774.55 within
15 days, as compensation for Consumer Action’s substantial
contribution to D.90~06-018. GTE California shall also pay
Consumer Action interest on the $5,774.55 principal amount,
calculated at the three-month commercial paper rate, commencing on

0ct)ber 29, 1990 and continuing until payment of the award is made.
'

Ve - Vuv - .
i-lv..\- U s ‘:' !sﬁv":ﬂ " iy :
>~ At
4 et v
V’ ‘J\cl“‘ "‘ e “':\/"\\ = r" A ﬂf‘idcl
Y
NP e e
RN LTIV P ,
AL "f “:‘:_’. :'1'- LN
v le.




1.88-04-029 et al. ALJ/MFG/gadb ¥

5. Pacific Bell and GTE California shall recover their sharxe
of the awazd payments from their Customer Owned Pay Telephone
enforcement program fund, as provided in Axticle: V(Ej(S)(e) .of the
settlement agreement: attached to D.90-06-018.. o
This: oxder is effective. today. - .. =~ . - Y e
Dated November 20, 1991, at San. Franc;sco, Cal;fornxa.‘-hw;4

PATRICIA M. ECKERT
President

- DANXEL: Wm. FESSLER :.:

~NORMAN D. SHUMWAY

e chm;sszoners'“'

rComm;ssxoner John B.,Ohanxan, e

' being necessarily absent, did e
not -participate. - oo o

\ CERﬁW THAT TH!S DEClSlON
WAS APPROVED BY THE ABOVE
CC'M.J.ZSSION.RS TODAY

// 7
M |
N, Executive Director
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