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Decision 91=11=070 November 20, 1991

-

maliled '

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of Alternative
Regulatory Frameworks for Local
Exchange Carxriers.

In the Matter of the Application
of Pacific Bell (U 1001 C), a
corporation, for authority to
increase intrastate rates and
charges applicable to telephone
sexrvices furnished within the State
of California.

Application of Generxral Telephone
Company of California (U 1002 C), a
California corporation, for authority
to increase and/or restructure
certain intrastate rates and charges
for telephone services.
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Center: for Public Interest Law (CPIL) and Toward Utility . .
Rate Normalization (TURN) have requested compensation in the -
amounts of $123,912.26 and $80,765.50, respectively, in connection . .-
with their participation in theseuconsolidated'proceedings.;'.A '

We find that CPIL made a substantial. contrxibution to the
Oxdexr Instituting Investigation 8§7-11-033 (the O0IX) and to the
Phase II Decision, and award CPIL compensation in the amount of
$48,851.64. We also find that TURN made .a substantial contribution:
to the Phase II Decision and to D.950-04=031 which modifies the -
Phase II Decision, and award TURN compensation in the amount of:.
$55,527.17. o s
2. R i t ngation _ o . Lo

.These requests for compensation are made pursuant To. . 1. .~
Axticle 18.7 of the Commission’s Rules of Practice and Procedure,
whereby we may provide. compensation‘for xeasonable advocate’ s‘fees,
expert witness fees, and’ other costs’ of participat;on o certa;n
Commission proceedings. : S S .

We may award compensation upon a showing that the
customer’s participation made a substantial’ contribution’ to a
Commission order or decision. Rule 76.52(g)‘def;qes”?substaptxal
contribution” as follows: o . '

"...the customer’s presentation has
substantially assisted the Commission in the
making of its order or decision because the
order or decision had adopted in whole or in
part one or more factual contentions, legal

1 CPIL and TURN have both been found eligible to clafm =
compensation for theixr participation in these proceedings. .(See. . ...~
Decision (D.) 85-07-023, D.89~10~031 (the Phase II Dec;sion), and
0.88-07-035.)
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contentions, or specific' policy or:procedural
recommendations presented by the customer.”

Following issuance of a "final oxder or decisdon™ oo . v .7

(defined by Rule 76.52(h) as an oxder:or decision ‘that xesolves the

issue(s) for which compensation .is sought),. &’ customer who-has. been .-
found to be eligible may file a request fox compensation within: 30v. ..

days. Rule 76.56 contains filing requirements. for such>requests. -
The Commission has made numerous. compensation awards
under Article 18.7 and over time has clarified: certain terms: and
conditions undexr which compensation may be awarded. Of particular
relevance to the instant requests for .compensation is D.89-09-103, -
which awarded compensation to intexrvenors in the Diablo’ Canyon: -
ratemaking proceeding. ' In that decision, we clarified that in
certain exceptional proceedings the Commission may £find, in oxder
tO encourage intervenor participation, 'that:a party has madera’
substantial contribution in the absence of adoptxon of: any of its
recommendationss: " R oo D ‘

*1l) an extraordinarily complex proceeding,
requiring technical or legal skills not
demanded by the majority of Commission
proceedings, such that the cost of —
participation by counsel or the presentatlon of
expert testimony in such a case is ’
significantly greatexr than the norm, and

*2) a case of unusual importance, either as a
precedent for a significant ratemaking policy
change or because ¢of the extraordinary ,
financial impact of the case on rates or on the
fiscal health of the utility." (D.89-10- 103, o
Revised p. 4 modifying D. 89 03 063.) -

If these two conditions are met, the CommiSSiBh may’ also
take intoe account whethexr there was a proposed settlement which was

negotiated and filed by fewer than all the parties to a proceeding.
The Commission found that, in suth a situation, & less.restrictive,

evaluation. of contribution is appropriate in order. to:encourage: ...oin.l

A
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intervenors who were not parties o ‘the: settlement o particapatev'*f”“

o a4
M s PRIV

in its review.

TURN submits that Investigation (I.) 87-11=033 falls ' = 7.7

within the D.89-09=-103 guidelines for circumstances In which an''
intexrvenor can be found to have made a substantial contribution’
even though the Commission did not adopt any of the lntervenor s
recommendations. TURN points out that this multi-year -
investigation has examined virtually every policy considerat;on
affecting telephone service and that the Phase II Decision © -
fundamentally changed the face of telephone-rate regulat;on.xn

California. CPIL makes a similar argument, emphasizing the unique '

procedural history of its participation in these consolidated
proceedings (see Section 3.2.1 below). e T

" In its response to TURN, Pacific Bell (Pacific) argues
that Phase II of I.87-11-033 does not meet the criteria in '

D.89-09-103 for compensation in exceptional proceedings. Pacific

submits that Phase II was arguably less complex than a general rate
case and, further, that the technical and legal''skills reguired
were no greatexr than those required in a rate case and certainly
were not nearly as demanding as those required in the Diablo Canyon
proceeding. - Finally, Pacific arques that -it appears that the
D.89-09-103 criteria apply only in proceedings that end in: -~
negotiated settlements signed by fewer. than all parties. .=
Since identifying the appropriate criteria for a finding
of substantial contribution is. &’ threshold issue which could affect

our evaluation of both CPIL’s and TURN's compensation :requests, we =

will address this issue before examining the specifics of the two -
parties’ requests.

As an initial point, we wish to emphasize the purpose
underlying our determination in D.89-09-103 that in certain
exceptional circumstances a party may make a substantial
contribution to & Comm;ssxon decxsxon even though none of ;ts"
recommendat;ons werc adopted Ln wholc or in part in the f;nal
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decision. - We recognized that in. certain. cases a stxong public:......

policy exists to encourage intervenor participation. In the:. =
Diablo proceeding, .we found such a situation, partly because there
was a ¢ontested settlement and we wanted to ensure that. ... .. .

intervenors’ input, which was not present during the negotiations,-

was not lost. - (D.89-09-103, revised p. -4 modifying D.89=03~063.)
Pacific does not dispute that Phase II of I.87=11-033
meets the second of the two. criteria established in D.89-09=103,
i.e., that it is a case ©of unusual importance. .Since we. . «
fundamentally revamped the decades-old method of regulating not
only Pacific and GTE Califorxnia Incorporated (GTEC) but also all:
intralATA telecommunications sexvices in California, we agree that
this portion of the two-pronged test is met. s -
Counter to Pacific’s view, we.also find that I. 87-11-033,
with its three phases and the planned implementation .rate design:
proceeding (see Section 3.1 below), is an unusually complex
proceeding. While the length of Phase II (61 days of evidentiary
hearings) was perhaps comparable to a general rate ¢ase,” 'the
breadth of policy issues and particularly the degree.to which the
issues axe interrelated go far beyond the scope of a typical rate -
case. The technical and public policy issues in Phase II were far
different than those encountered in general rate cases; as-.a.
result, we could not reasonably expect intervenors such as TURN to-
possess in-house expertise on these-issues.. Since in Phase IX the

fundamental form of utility regulation was reexamined. in light of -
unprecedented conditions in the industry, we would expect that . ...
intervenors. would be required to engage consultants at considexable -

Tt

2 We do not consider Pac;f;c s 1986 general rate case, w;th xts .
multiple phases and spin-off proceedings, to be a typical rate" o
case.
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expense "if -they are tormake:a: mean;ngful contr;butlon on:the- major
issues considexed. - - LA U Lol O Uty i i
We''conclude that: Phase ‘IX of I.87- 11-033 meets . the “EWO
criteria.set forth: in D.89-09-103 for an exceptxonalwproceedxnga3
Because of the unprecedented nature of this proceedingrand the -
fundamental effect it has had on regulation.of intraLATA .7
telecommunications in California, :we find-an overriding-interest in
encouraging participation of intervenors in this proceeding.- .-
Because of this interest, we conclude, as in D.89-09-103, that: -
intervenoxrs may be found to meet the "substantial -contxibution’.. -
test even -if their specific recommendations . are not-adopted by the
Commission. - = L e
We emphasize that this conclusion:does not provide:a .-
carte blanche . opportunity. for intervenors to claim compensation-
regardless of the quality of theixr participation ox -the- degree to
which their participation may be inefficient or duplicative - of:-
others’ efforts. Rather, in-evaluating whether intervenoxrs make.
substantial contributions in extraordinary proceedings such’ as..
this, we will continue to place.emphasis on factors such-as the:
degree to which the intervenor contributed to. the development of a
full record through, e.g., bringing issues to our attention .or
fleshing out issues to which this Commission should give: full ..
consideration (even if ultimately rejecting the intervenor’s:
position) in order to make a fully informed decisiomn.. .-

On,December 4, 1989 CPIL f:ledw;ts request: for o
intervenor compensation (Request) based on its contr;but;on_to_the;_»‘w

-

(RS SR T
REEERNNT R U

P

3 Contrary to Pacific’s’ suggest;on, D.89-09-103"in no" way—llmlts
the applicability of a less: restrictive standard.for substantial..
contribution to proceedings with contested settlements. Instead,
the existence ¢f a settlement is merely an additional condition
which the Commission may consider.
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Phase II Decision in I.87-11=033.and the consolidated-Pacific 1986 : -
general rate case proceeding Application (A.) 85-01-034.:.Because . ..

the Octobexr 17, 1989 earthquake substantially dislocated:CPIL’s San
Francisco office, we accept this Request for: f;ling though CPIL. did
not comply with the 30-day filing requirement. ST

GTEC and 'Pacific filed oppositions to CPIL’s: Request on:
December 19, 1989 and Decembex 28, 1989, respectively, and CPIL- -
filed a Reply in Support of Request for Campensat;on (Reply) on.:
January 22, 1950..- . . > ‘ A :
3.1 Procedural Background - e BRI

" CPIL-describes its participation-in this. consol;dated

proceeding as "torxtured.” In 1986, CPIL witness Fellmeth presented-uvf

concerns about. Pacific’s modernization investments in. .Phase 2 of

A.85-01-034.  CPIL’s Economic Impact:Statement (EIS) proposal .was . -

fixst named in Fellmeth’s xebuttal testimony. ' The -Commission .
addressed certain Phase 2 issues in D.87~-12-067 but deferxed:.
modernization issues, stating its intent.to-issue a-later policy-
related decision based on-the”Phase‘z'record-to»assist~inuframing
issues for a more comprehensive review:which was to-occur in:
Phase 3. (D.87-12-067, p. 288.). s L e e -

Following an en banc hear;ng on alternatives. to cost-of-
service regulation for local:6exchange carriers held in September: .
1987, the Commission initiated X.87-11-033 to consider. alternative
requlatoxy frameworks for Pacific and GTEC. In Phase: I, which -
addressed regqulatory treatment of services subject to' competition,
CPIL submitted prepared testimony which' reiterated-its views:
regarding utility modernization investments. - However, Phase I was:
resolved on an interim basis through adoption of a settlement which
did not address CPIL’sS concerns.

Phase IX of I.87-11-033 reevaluated the regulatory
framework for all local exchange carrier services, including those
services covered by the interim Phase T settlement. - At &« .c.

Ly
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December 16, 1988 prehearing conference (PHC), it was decided’that . ™.~

the issue of Commission review of Pacific’s and GTEC'’s S
modernization budgets. as well as their-decisions to offer new
sexvices would be .addressed in-Phase 'II of I.87-11-033 xathexr-than"
in Phase 3 of A.85~01-034. (A.85-01-034.-PHC, RT 48l.) As.-a"-
result, in addition to prepared Phase II testimony, certain-othexr -
material was incorporated by reference in the Phase .II 'record:~

Fellmeth’s prepared and oral testimony in Phase 2 of A.85-01-034, ' .

related Phase 2 testimony of Pacific witnesses Meyer and Pexl,.and’
Fellmeth’s prepared Phase I testimony. No party asked that =
Fellmeth appear to testify in Phase IX. - CPIL. did not file. Phase II
briefs but did:file comments on the proposed decision of the': .
administrative law . judge (ALJ). . .. . . . B
In the Phase II Decision, the Commission: -adopted.anc

incentive-based regqulatory framework for Pacific and GTEC centered” . =

around a price c¢ap indexing mechanism for adjusting rates, with
sharing of excess earnings above a benchmark rate of return.’ The

Commission also oxrdexed an extensive“monitoring"program'othhe new’. -

requlatory framework. Phase XXX, which addresses intralATA '
competition, is. now underway. . ) T S O O A S ST
In the meantime, Phase 3 of A.85«01~034 proceededu..On:.
Maxch 10, 1989, Pacific and the Division-of Ratepayex Advocates
(DRA) jointly filed.a settlement agreement which propeosed a’'$144: -
million ratepayer refund for past modernization expenditures. and a
piogram:whereby:?acific, with input from..DRA, would.improve its -
investment decision-making process. CPIL objected to the~ ‘...

settlement agreement on the grounds that it would not require that -. . .-

needed information be gathered or that major investments be -
reviewed by this Commission. (0.90-03-075, p. 8.) <The Phase 3
proceeding culminated in D.90-03-075 adoptzng the settlement:
agreement with certain revisions. . S SRR PRt




CPIL states that its-.overall position has:'been:that: an.. . 05
EIS procedure:should be used to ensure that data is gathered:in two: ' -
critical areas-as part of the decision-making.process: for -
modernization investments: . (1) the impact of modernization .and .. .=
traffic changes on utilization of fixed plant,.including central. .- -
station equipment and outside plant, and (2) the:.competitive impact
of modernization on cross subsidies and-pricing, including impacts- . -
on both Pacific and its competitors. .. (Request, p. 3:)=. - :

CPIL asserts that the entangled procedural history of’
A.85-01-034 and I.87-11-033 precludes any effort. to identify the . .
source of & single concept, idea, or sentence contained in-the .-
Phase II Decision (Request, pp. 6=7) . and,. as a result, that some
departure ‘from the usual assessment of.“substantial contribution®... ..
is called for. . - L rn e me LT e L

'~ CPIL submits that the Phase II-Decision makes.clear .that. - -
the Commission shares CPIL’s concerns, citing the regqulatory goals ' :l.
of full utilization of local exchange networks and.avoidance of:o. .. -
cross subsidies and anticompetitive behavior.. CPIL also argues.
that the adopted categorizations of utility services, the. granted
pricing flexibility, and particularly the:defined monitoxing .=
framework all incorporate CPIL’s concepts. (Request, pp. 8-10.).

- Because of the procedural history in which:.portiomns:of -~
the record from A.85-01-034 was incorporated:into I.87-11=-033,.CPIL"
submits that compensation foxr all of its-work in:the. related
matters should be addressed in a single: decision. However; to . . . .=
reflect Commission rejection of portions of-CPIL’s EIS:proposal,

CPIL recognizes that a "significant-but not.punishing" reduction in . =
the total compensation reward would be-appropriate, and suggests a @ -
disallowance of 25 percent of the total:hours spent by the. two. .~ ="~
attorneys involved. On this basis, CPIL seeks a total awarxd of
$123,912.26, broken down as follows:
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Professor Robert C. Fellmeth”" R Y I 'f'”3127 242 50*4 B 'i . f

(SL75/ROUEY o v e o
James R. Wheaten - - 0 Y ‘22gu3 i3 945 00"

($150/hour) S I T

Costs
‘Less: 25% of attorneys’- fees .

[ NC,;-«

2.2
' GTEC submits that CPIL’s" cla;m of '$123,912: 26 i’ totally SRR
unjustified in llght of what it vrews as CPIL s very llmlted - ,

contr;butlon to Phase II' of I.87-11-033. Further, in’ GTEC s Vlewr. :l?

CPIL improperly inflates its compensatmon requoot by 1ncluding
expenses related to work performed in A.85=01- 034.

GTEC asserts that, contrary to our compensat;on rules,
CPIL fails to demonstrate that: the Commlssron.adopted any of CPIL’s
factual contentions, legal contentions, ox ‘specific
recommendations.* GTEC submits that CPIL opposed adopt;on of a
price cap Lndex;ng mechanism and that, while CPIL proposed a form
of service categorization between monopoly and competzt;ve | -
sexvices, GTEC and DRA propesals regardrng service classifications
were much ¢closer to the adopted structure. Further, the’ Comm;ssron
rejected CPIL"s proposal that the Commission scrut;n;ze utrl;ty |
investments accordrng to its so-called EIS. The" Commrss;on also
rejected CPIL’ s proposals regard;ng preventron of predatory '

4 GTEC incorroctly cites Rule 76 26 as applicubie:horetf:;:"t"ﬂ”"d

“Substantial contribution* is defined in Rule 76.52(g) for
proceedings initiated on or after January 1, 1985.

PR PN
LRI R e
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pricing, adopting instead user ¢f embedded direct costs as the cost
floors for flex;bly priced sexvices (as,proposed by GTEC.and. .
Pacific) and use of Federal Communications Commrss;on)Part 64 cost
allocation rules (as. advocated by DRA) to allocate costs, between

service categorles.
3.2.3 racific : L.

Pacific jcins.GTEC in asserting that CPIL did not make a
substantial contribution to this proceeding.

Pacific states that CPIL apparently bases its request for
compensation on the fact that the EIS was a monitoring proposal and
the Commission edopted certain monitoring requiremehte. Pacific
submits, however, that monitoring is an extremely broad topic .and . . .
that CPIL admits that it cannot "claim that it is the souxce.of
[the adopted] concepts. (See Request, P 6. ) Pacmfrc also. points
out that the Commission stated that report;ng needs stop. "somewhat .
shoxt of...an Economic Impact Statement as pr0posed by CPIL", (Phase
LI Decision, p. 309) and further that:

"CPIL’Ss monitoring proposal would be overly

burdensome in light of the limited purpeoses of
the monrtorrng under the new regulatory a
framework." (Phase IX Decision, p- 372,
Finding of Fact 183 )

Pacific also attacks Fellmeth' technhcal evaluatxon of
Pacific’s economies of scale, pornt;ng to test;mony by three
Pacific witnosses in A. 85-01-034 that Fellmeth’s statistical,
regression analyses lacked professronalLSm and were not useﬁul.
Pacific points out that the Commission did not address whether
Fellmeth’s analyses wexe valid.. _ W- kvxz
Pac;f;c further argues that, ;f the Comm;ss;on decxdes to L;;
awaxrd CPIL some compensatlon, the amount should be substantrally )
reduced because the claimed number of hours is excessive. Pacific
opposes compensation for any work prior to CPIL’s introduction of
its EIS proposal, noting that CPIL seeks compensat;on dating back
to April 1984, over two years before the EIS' proposal curfaced’in
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A.85-01-034. Pacific also asserts that CPIL seeks: compensation fox
time spent on general rate case. issues such as the audit of -, . .. -
Pacific’s joint ventures, strategic alliances, ‘and: .research .and . .
development projects, as well as time related to the Phase 3
settlement hearing in A.85-01-034. - . - o oo

In Pacific’s view, an award -of. compensatzon for time
spent on Phase I of I1.87-11-033 would be inappropriate at this -

time. Pacific also opposes compensation for Fellmeth’s. t;me~dur;ng}.,f

Phase II of I.87-11-033, since CPIL presented no live testimony,
did not cross-examine witnesses, and did not file briefs. Pacific
recognizes that CPIL filed comments on the ALJ’'s proposed decision,
but asserts that these comments did nothing to assist the - -
Commission in reaching the Phase II Decision. Finally, Pacific
asserts that CPIL appears to seek compensation for time spent.

working on Phase III testimony, and argues that CPIL cannot receive .

compensation foxr such work at this time. S R T P
3.2.4 CPIL Reply. , . o . Sl
CPIL recognizes that "a certain humility must accompany -
the effort to designate precisely how and where CPIL’S.averments.
did or did not make their way through the course to the. final
decision” (Reply, pp. 2-3), but asserts that the standaxd for . -
substantial contribution requires only that the intervenor. bring
something useful to the proceeding, however it is 1ncorporated in .
the Commission decision. : e : - :
CPIL asserts that it has pressed -3 s;ngle, focu ed ,
position: the need for the Commission to monitox certaxnakznds:of‘.

capital investment decisions to ensure that they are not uneconomic.- .-
and do not rely on cross subsidies. CPIL submits that .no.othex, . .-

party has focused on this issue, and reiterates its position-that
substantially each of its concerns was adopted in the-Phase II . -
Decision.. . ‘ :
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 CPIL also emphasizes that the Phase-IT Decisfion is the ..-:..
"final decision" for its entire compensation request,'since a U 0L

decision addressing CPIL‘’s position was never issued in = .
A.85=01-034. CPIL believes that the Phase II Decision makes
explicit that CPIL could request compensation for all of ‘the
activity and contribution extending back into A.8§5-01-034. CPIL
also points to the PHC at which it was-determined -that CPIL’s
proposal from A.85-01-034 would be ;ncorporated ;nto Phase II of
I.87-11-033. : : - ~
CPIL also asserts that most of Pacific’s arguments: -
regarcing Fellmeth’s technical presentation’attack regression:
analyses which Fellmeth prepared for-DRA. - ‘CPIL'submitsrthht’It'
carefully segregated work performed solely for DRA and has’ not
included that work in its request for compensatlon.-‘ L -
3.3 Discussion ' . -

.3. Determination o ina igion

GTEC and Pacific contest CPIL’s inclusion in-its'Request -

of expenses related to Phase 2:of A.85-01-034 and Phase"I-of-
1.87-11~033. ‘Because the Commission incorporated relevant ‘material
from Phase 2 of A.85-01-034 and Phase I of I.87-11~33 in the Phase
II recoxrd, we agree with CPIL that the Phase II Decision is'the '

*final oxder ox decision" as defined by Rule 76.52(h) for" assess;ng"n

contribution of CPIL’s showing related to the incorxporated
matexrial. We will, however, exclude the 16 hours spent on ™ ..
preparation of CPIL'Ss comments on' the Phase I settlement. The

~final decision" for purposes of requesting cdmpensatio&-for'thosefnv1G

hours would have been D.88-09-059, in: which we adopted a mod;f&ed
version of the Phase I settlement. v

- CPIL also includes hours related to the-Commission’s en " ™
banc hearxing. Because the en banc hearing led to the OII (see. OII;“f~w

p. 6), we conclude that participation in the en banc hearing is. ™
compensable undexr Axticle 18.7. In this instance, for example, a
substantial contribution could be made if the Commission adopted in




1.87-11-033 et al. ALJ/CLF/vdl

the OII a party’s procedural recommendations made -through:the en .
banc process. -Because the Phase II- Decision addressed CPIL‘’s ...
proposal, we find that it -is appropriately considered:the "final .
decision” for purposes of assessing CPIL’s. contribution through the -
en banc hearing to the OII. o SR T D O T P

As Pacific and GTEC note, CPIL also includes hours spent .
on Phase 3 of A.85-01-034 and Phase III of I.87-11-033. -We will =
exclude the 23.7 hours spent_onuPhase~3;oka.85-01~034:after*the,-:n
PHC at which it was decided that CPIL’s proposal would be. ..:
considered in Phase II of I187-11-033.5 .We will also exclude the
16.6 houxs spent on Phase 1IX of 1.87-11-033.5 RN

3.2 ’s ia) ibut i I O

We look first at CPIL‘’s contribution. to the OXX. In .
establishing the scope of the phased investigation, we referenced
CPIL’s comments filed in response to the Notice of En Banc Hearing
and asked parties to indicate in Phase I how suitable cost .
information should be obtained. (0OII, p. 9, ftn. 1l.) Because -
CPIL’s comments assisted us in defining the scope of I1.87-11-033,
we conclude that CPIL made a substantial contribution to the .
oII.’

We look next at CPIL‘s contxibution =o the Phase II
Decision. In Fellmeth’s prepared testimony~in'PhaseglipeuCPILm«
urged three basic propositions: the Commission should: v ... = ..

5 D.50-03-075 would have been the “final’ decisxon* for purposes -
of requesting compensation -for those houxs. . . : PSR EERT T

6 A "final decision" has not yet been rendered in Phase  XITI.’
7 This conclusion is consistent with the Commission’s assessment
that TURN contributed to I1.86-06-005. (See D.89-03-018, p. 9.)

8 Fellmeth’s prior testimony in Phase 2 of A.85-01-034 and
Phase I of 1.87-11-033 was largely subsumed within his Phase II ‘
testimony, and is not summarized separately here. . . P
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differentiate monopoly loop and .competitive sector operations: in
investment decisions foxr modernization; -the Commission should

monitox for anticompetitive abuses within a framework which allows ' =

pricing flexibility only in géographic areas: where there is*
unavoidable excess capacity in existing fixed plant; and 'the .~ =
utilities and DRA should collect and evaluate cost and usage-data
through an EIS process prior to any major modernization investment -
for competitive services. (Exhibit A-1l9, pp. 8=11.)"

In Fellmeth’s reply testimony, CPIL broadened its - '~
recommendations to cover other aSbectsfof*a‘regulatbry'framework;w-

CPIL took the position that standard rate of return analyses should -
be used to set revenue requirements once every six years,. with cost - ...

updates in intervening years obtained through sophisticated
regression formulas. In addition, CPIL would have- the Commission
assess utility performance relative to benchmark indices based on -°
other local exchange caxriers” performances, with a rate of xetuxrn -
premium or penalty assessed appropriately. ' (See Exhibit. A=120.)

As CPIL recognizes, the regulatoxry framework adopted-in
the Phase II Decision is different from CPIL’S proposals in most ™"
respects.

In the Phase IIX Decision, we divided sexvices 'in three
categories based largely on their degree of competitiveness.
Pacific and GTEC have no pricing flexibility for basic monopoly -
(Categoxy I) services; are allowed limited pricing flexibility for
partially competitive (Categoxry II) services, with floors based on
direct embedded c¢osts; and would have the maximum pricing
flexibility allowed by law for servxces found to be fully.
competitive (Category IIX servxces). : As Pac;flc notes,‘the-
adopted flexibility is similar to that recommended by GTEC and DRA

R
)

- Soomen e

‘,\JAA,..."‘
Lt
et T

9 Category III also xncludes those serv;ces for whmch ‘there has RREEE
been federal preemption of Commission authority ovexr'pricing. ... . ...
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and bears l;ttle resemblance to CPIL‘s- proposal that’ flex;b;l;ty be
allowed only in geograph:.c areas with underut:.l:.zed capacrty and”"
that floors be based on short-run marginal cost. - As" ar result, we
cannot find that CPIL made a substantial contribution to this
aspect of the Phase II Decision. = o T
-Another important facet of the Phase II Decision is the
method whereby rates are updated: Category I rates and ‘Category II '
floors and ceilings are updated via price cap indices based -on'a
measure of nationwide inflation. - Again, this runs counter to’
CPIL’s proposal that a modified general rate case and attrition
mechanism be continued, and we find no substantial contribution. -

We also adopted an unbundling principle whexeby the local

exchange carriers are required to impute the tariffed rate of any
function deemed to be a monopoly building block in rates for any
bundled tariffed service which includes that monopoly function.
This principle closely resembles a proposal made by MCI '~ & -
Telecommunications Corporation (MCI) and seconded by parties such
as AT&T Communications of California, Inc. (AT&T), DRA, and: others.
While CPIL did not address unbundling explicitly, ‘this principle is
consistent with CPIL’s emphasis that cross subsidies and predatory
pricing must be avoided. However, the breadth of support for this
concept as well as the fact that several other parties presented
detailed unbundling proposals similar to that adopted lead us ‘to
conclude that CPIL did not make a substantial contribution -in'this
area. - - . C Tt e
Contrary to CPIL’s recommendation, we largely eliminated
any requirement that investments be justified in regulatory
proceedings. We concluded that flexibility to make investment
decisions without regulatory scrutiny (combined with a pricing

mechanism which protects ratepayers and competitors) is desirable '

because it encourages Pacific and GTEC to aggressively pursue new
technologies and sexvices wh;le placxng them at: rzsk for thexr

investment decisions.
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- The Phase .II Decision did however impose.the requirement. ..,

that Pacific and,GTEC,receive.approvql,beforepins;allingniiber¢ ‘
facilities in the local loop beyond the feeder system, because of
the magnitude of investment needed and because of possible - ..

technical issues. (Phase II Decision, p. 328.) This approach was .

adopted in response to concerns raised -largely by California-Cable
Television Association (CCTA) regarding the possibility of cross

subsidized fiber facilities. We conclude that CPIL did not.make a

substantial contribution to this portion of the Phase II Decision. .
We also required in the Phase II Decision that existing
monitoring ¢f Pacific’s and GTEC’s opefations be continued and
expanded in oxder to provide prompt signals if potential problems
arise with the new regulatory framework adopted for the two local
exchange carriers. (Phase II Decision, p..305.) The Commission .
defined a comprehensive monitoring framework and provided for.
workshops to detail the specific tracking and rxepoxrts. which would .
be needed. (Phase II Decision, pp. 305-306.) .
The defined monitoring program requires collectmon of
information in several areas of utility operations covered by
CPIL’s EIS proposal, e.g., productivity measurements, demand
growth, plant utilization measurements,.and. service ¢osts. -As
Pacific and GTEC point out, the adopted monitoring program

explicitly stops short of an EIS as proposed by CPIL. We .also note . .

that, in addition to CPIL, DRA and TURN stxessed the need foxr .a
comprehensive monitoring program. DRA and TURN, however, did not

flesh out their recommendations to the level of detail provided by

CPIL.

Because CPIL helped deveiop;a full recoxd . on the types}oﬂmg,,
information which should be obtained through‘monitqring,_wehfindﬂ;
that CPIL’s participation assisted the Commission  in .defining the ce
monitoring program even though CPIL's. Eis proposal was.not .adopted. ...,
Based on our determination that a less restrictive. standard foxr . .
substantial contribution is appropriate in Phase II of I.87~ 11-033,}ﬁﬁ;
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we conclude that CPIL made: a substantial contribution to!this . &
portion of’ the Phase II Decision and as & result that CPIL:should:
be awarded 'compensation for this contribution.. B Tl
3.3.3 Compensable Hours. A VR N P U
We have found that CPIL made a substantmal contrxbutmon
to the OII. - CPIL‘seeksvcompensatlonmforu78.35'hoursvwhxch}Fellmeth

and Wheaton devoted to the September 1987 en banc hearing.. Because -

these hours appeaxr reasonable in light of the substantial. ..+~ . .
contribution which CPIL made to the OII, we conclude that:
compensation should be awarded for the entxrety -of CPIL’s hours
spent on the en banc hearing. Co Core L R

While CPIL made a substan:;al connx;butlon,.o the-Phase
II Decision, we find that CPIL’s compensation should be -
significantly less than requested because of the Commission’s:
limited reliance on CPIL‘s showing.

GTEC and Pacific claim that CPIL fa;led to- break~down Aits.
compensation claim by issue as required by Rule 76.26 (see::: .. .
footnote 4). CPIL submits, however, that its attorneys’. hours in
this proceeding cannot be segregated by issue since. CPIL::
participated -in only one matter, the proper measure and monitoxing .
of investment decisions made for modernization and- compntxtmon.‘
(Request, p. 17.) R L e B LT

Despite CPIL’s assertion, ouxr .review of. . the record
reveals that CPIL addressed other issues as well. ' Throughout::the -
phased proceedings CPIL recommended.localized rate flexibility .in
areas with excess capacity. And in Phase II, CPIL sponsored a
broad regulatory proposal. However, we agree that CPIL emphasized
its investment concerns and that most of CPIL’s efforts were
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focused on its EIS propoqal-lq

-~ As. a:result, we will not: requixre ., .- -

that CPIL allocate time by issue as requested by Pacific and GTEC:. ..

but instead will reflect the breadth-of issues addressed by CPIL- - .
through a reduction in compensation from the number of hours....-.
requested.: . . : Lo T AL S esn
CPIL’s Request does prov;de enough deta;l £0 allOw
isolation of certain portions of CPIL’‘s: efforts wh;ch.dldxnot.make;
2 substantial contribution to the Phase II Decision. We will:: -

exclude those hours before considering. the remaining portions. . . .. . .-

Pixet, we note that CPIL requests compensation for.
Fellmeth’s statistical regression analyses of Pacific’s economies
of scale. While CPIL’s Reply implies othexwise, CPIL’sS Request
identifies and requests compensation for. at least 69.9 hours which
Fellmeth spent on this statistical study. As Pacific. notes; the
Commission did not reference or rely on any of Fellmeth’s.
statistical analyses in the Phase. II.Decision. Because of: thls, we
will not award compensation for the hours which CPIL identified as
directly related to the regression‘studies;;l In addition, it is -
clear that a significant portion of the time spent on othexr' --
activities such as discovery, testimony preparation, Cross- . ..
examination, and briefing were also related to the rxegression.
analyses. Since CPIL did not separate such time spent on the
regression studies from other hours, we consider the:lack of
reliance on this portion of Fellmeth’s testimony in. assessxngn;
additional reductions which should'be made. - Sl e

10 Contrary to Pacific’s assertxons, it appears that the hours
CPIL claimed for A.85-01-034 were devoted to witnesses whose
primary topics were investment-related.

11 This exclusion eliminates all but 4.5 hours which Fellmeth
claimed prior to the time A.85-01-034 was filed.
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We also will not award compensation:foxr the 209 houxs *.7.7

which Fellmeth. and Wheaton spent reviewing othervpariiesﬁ;filed
comments on the ALJ’s proposelehase:II%décision. .‘Since CPIL.did
not file reply comments, its review of.other parties’ comments: . -.
clearly did not contribute in- any way to'the Phase Il Decision.. .

. CPIL recognizes that the adopted monitoring plan is not: . ..
based solely on CPIL’s proposal. CPIL admits that it cannot-claim -

that it is the souxce of [the. adopted monitoring) concepts™.. .

(Request, p- 6), that it "harbors no illusions about the.rejection . .-
of the EIS gua the EIS" (Request, pp. 13-14), and that the: “timing.. -
and form proposals” in the EIS proposal "were clearly rejected by i .a:

the Commission, and CPIL does not venture to pretend otherwise’-
(Request, p. 12). L R

Because we crafted the adopted monitoring plan-based on
testimony from several parties, because we xejected the - key .- ./
components of CPIL’s EIS proposal, and because CPIL addressed ::
several issues in addition to its EIS proposal, we conclude.that.
CPIL should be compensated: for one~third of the xemaining:hours

spent by Fellmeth and Wheaton for which-compensation is requested. . - .
In summary, we f£ind that CPIL should be compensated in - . -

total foxr 228.2 hours spent by Fellmeth and 92.8 hours spent by:
Wheaton which contributed to the QOIX and.to the Phase Il Dec;s;on, .
determined as follows: - Y -

E&llm&&h _hﬁgsgn

N S RS ATt (RIS TAI

a. -En Banc Hearing - PR A 37 2 . 41‘15

b.’ “Other Hours' Claimed ~ ~“% "~ g85.9 ~ = ugsuLs T SRR

+ - Adjustments:z - et L nmy
.. . Phase I of I1.87- ll-033 - ,,(16 0) =

"Phase 3 of A.85-01=034 "~ - ( gu8)T vl i(yglQ)th e

- . Phase XIX of I.87~- 11-033 o ( 7.5) o .. 9.10)
. Regression Analyses . (69.9) e
" Comments on Proposed Dec;s;on “(12'Q) Tt e 90y e
Subtotal . got 0 BT3e0e L L5495 ey
¢. ' 1/3 of Subtotal 0 181007774 51,65

Total (a + ¢) 228.2 92.80
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-4 FHo T OM " ot e ciiin W

CPIL seeks fees of $175 pex: houxr for Fellmeth and»§$l150
per hour for Wheaton. CPIL states that Fellmeth has previously ..
been awarded $150 pexr hour for work performed in a nonlegal:
capacity during 1984 through 1986 in D.87-05-030 and was’ also .
awarded $150 per hour in 1988. CPIL seeks an enhancement to' $175
per hour. on the basis that Fellmeth served in a dual capacity as:
attorney and expert in this proceeding. . Recognizing that Wheaton
was awarded $125 per hour in D.88-12-050, CPIL seeks an hourly xate
of $150 per hour for Wheaton on the basis that the Commission has:
awarded $150 pexr hour to othexr attorneys.. (See D.87-07-042:
D.87-05-030, and D.86-12-053.) . SR EENERE

We reject CPIL’s request for increases in the houxly. fees: .
for both Fellmeth and Wheaton.  CPIL does not substantiate that
Fellmeth has served in a dual capacity (in these or. earliex . :
proceedings) - or that any such dual service xosulted in efficlencios.
in CPIL’s participation. Indeed, since both Fellmeth and Wheaton .
usually attended the evidentiary hearings, CPIL‘s assertion if .
anything raises questions regarding the efficiency of CPIL's " - '
presentation. (See D.86-04-012.)  7For thes? reasons, we conclude
that a fee enhancement for Fellmeth is not’ justxf:.ed and. that an
hourly fee of $150 is appropriate. S - B

As CPIL notes in its request for a fee increase for
Wheaton,” we have awarded hourly fees of $150 in a number of
instances. Hourly rates awarded recently for attorneys vaxy from
$110 (see D.90-08-035 and D.89=09-~103) to $165 (see D.91-03-018)
and are based on both the time during which the sexvice was
rendered and the attorney’s experience. Because: ‘over 85mpercent of
Wheaton’s worxk for which compensation is granted today occurred
during 1986 and 1987, we see no just;fxcatmon foxr'’ ;ncreasxng
Wheaton’s fee above the 5125 per houx wh;ch D.88< 12- 085 -found to ke
reasonable for his work in a 1988 general rate case. Ve conc¢lude
that $125 is the appropriate fee for Wheaton in this case.
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s sation Awaxrd ..o . TR ST ISR
' CPIL requests. compensation for 33 021. 64‘1n.costsq which:
we find to be reasconable in light of CPIL’s substantial- .. .
contribution to the OIX and the Phase II Decision. ARCI
In accordance with the preceding discussion, CPIL-is -
entitled to compensation of $48,851.64. The components of this
award are as follows: o B A
meth . compens :
- 228.2 houxs x 5150 = $34,230.00

Whggtgn‘ggmpggsgtggn. » Connor
. 92.8 hours x $125 =  11,600.00

| Qthex ¢costs. . 3,021.64 .
Total $48,851.6§‘ _

R S Tl L

en ’ wa _ G e

GTEC submits that any compensatlon awarded based on
CPIL’s partxc;patxon in A.85-01-034 must be paid foxr olely by
Pacific’s customers, arguing that they are the only customers who
benefited, if at all, from. CPIL s input.. GTEC asserts. that - .
consideration of the entirety of CPIL's claxm in I1.87-11-033 would
cleaxly be unfair and unreasonable and deny GTEC of its. right to
legal due process. :

. Because relevant portxons of the A 85 01 034 record wexe
incorporated ;nto Phase II and were an ;ntegral part of. CPIL s
showing whmch made a substantial contr;butmon to the Phase II
dec;s;on, we conclude that GTEC’s customers benef;ted and as a
result that GTEC as well as Pacific should compensate CPIL for
development of the A.85-01-034 record. Since GTEC was given full
opportunity to respond to the incorporated material through cross-
examination, rebuttal .witnesses, and the briefing process, we, find ‘
that GTEC’S due process rights azre not v;olated by'such ar '

requxrement.
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Consistent with D.90-09-080, we -conclude:that it:is =
reasonable to require that the award of compensation for CPIL’s
participation in these proceedings be divided: equally‘between
Pacific and GTEC. T : T
4. ests for Compensation: = .. L,

TURN filed its Request for Compensat;on (Inmt;al Request)
on November 16, 1989, claiming substantial contribution to the -
Phase II Decision. TURN also filed a Supplemental Request for
Compensation (Supplemental Request) on May 3, 1990, for its
substantial c¢ontributions to the Phase II Decision and’ to
D.90-04-031 in recognition of its successful petxt;on to” mod;fy the
Phase II Decision. Both the Request and the Supplemental Request
were timely filed. R
4. sitions the Parties

. -
[T B . .- PRI
JaTh e LY . S A AT,

Although TURN recogn;zes that the Comm;ssion did not o
adopt TURN’s major policy proposals in the Phase I Dec;s;on, TURN o

submits that it was the only actlve lntervenor represeh%;ng
residential ratepayers, that its witness Bolter brought'a |
nationwide perspect;ve t0 this proceedxng that most of the other
witnesses lacked, and that TURN'’s participation was cr;txcal for
development of the adopted new regulatoxy framework. '

TURN claims contribution for several reasons!' In TURN s

vxew, perhaps its greatest contrxbutxon'arose from its ev;dence
:ega:d;ng Pacific’s forecasted performance under Pacific”s proposed

California Plan for Rate Stab;l;ty (CPRS) TURN submzts that Lt

S

12 Pacific’s CPRS was a package proposal which would have' frozen

basic residential rates through. 1992 while:increasing:cexrtain . -

business rates, expanding local calling areas, and providing.Touch p;jf

Tone service to residential customexs without charge. Othexr CPRS
components included pricing flexibility, a profit-sharing
mechanism, and authorization for certain network modernization
expenditures.
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was the only supportex of Pacific’s propesal foxr free Touch Tone, .
service and expanded local area calling and that Pacific conceded
that both these recommendations were at least. part;ally,;nuresponse
to TURN‘’s history of support £or these items. | .. .- -

TURN submits that the three service categories adopted in -
the Phase II Decision closely resemble -the three,categorxqsiBolter;
recommended. TURN also argues that it introduced relevant data
concerning GTEC’s reorganization plans and further that specific
data it introduced helped shape-the numerical parameters of the
framework ultimately adopted. Accoxding to TURN, its policy and.
legal arguments helped persuade the Commission to maintain a. public
forum fox ratepayers and to fortify its monitoring provisions.

TURN submits that the Commission agreed with TURN regarxding the
potential dangers of loosening the-reins on local exchange . - |
carriers’ capital structure and depreciation rates, and.as a.result
emphasized in the Phase II Decision that it will not aliow‘Paciiic,_
and GTEC to diminish sharing by changes in depreciation.schedules -
and will rescind utility flexibility-over capital structure if such
discretion is used to disadvantage ratepayers. o

The. following is a summary of TURN’s requested
compensation in this proceeding: ....... -

Attorney Barmore - o

435 hours at $125 per hour $54,375

Wxtness Bolter and Associates 01340 s

Copy;ng Expenses Tl s e f“~1;644:;
Postage Costs “rmw,x; IR
Total o §5539753u;vp

Lo Y
tom,

TURN submits that Barmore’s hours have been segregated by
issue where feasible and that hours devoted to issues where TURN
made little if any contribution have been excluded. TURN is
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claiming only those hours devoted ‘to witnesses Schmitt, Harris,
McCallion, and Bolter. This allocation captures about Threes '
quarters of Barmore’s time spent on Phase II. e

TURN requests an hourly rate for Barmore of $I25, stating:

that Barmore was previously awarded this:hourly rate in D.89-07- 063
and that the complexity of this proceeding warrants an: hourly

fee of at least this amount.  TURN requests an hourly fee of-

$110 for Bolter’s services, less a 25 percent discount which
Bethesda Research Institute provided because TURN is a consumex
organization, and lesser amounts for Bolter’s associates. In - -
TURN‘s view, this is a reasonable fee since Bolter is a '
telccommunications expext with'a national roputation (see Exhibit ‘

TURN ‘submits that the other costs included in its: "

compensation request are m;n;mal and’ well thh;n the rangefof oo

reasonableness.

4.1.2 TURN Su Eglemental Request

TURN states that in the Commission’s reconsideration of
the Phase IX Decision (D.90-04-031), TURN clearly preVailedi
regarding reporting requixements when Pacific ox ‘GIEC requests that
a service be reclassified to Category III.- - s “

The following is a summary of TURN’s Supplemental-
Request: - S T

Amtorney Baxmoxe ) EIRR sl
18.5 hours at $125 per hour $2 312 50 .

Copyxng Expenses 334 00 i;;;i

Postage Costs
Total

T
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. CTURN states that. Barmore devoted less than:half of /TURN‘g. .

petition £for modification to.the issue on which!it prevailedi and .-

that the Supplemental Request reflects this - division of labor. . -

4.1. : L £3 : S e
Pacific filed a response (Pacific Response) to TURN's

Initial Request on December 18, 1989,. but did not respond'to TURN g 0

Supplemental  Request. .
Pacific asserts .that throughout th;s proceedxng ‘TURN
steadfastly argued that traditional rate-of-return-regqulation: -
should be retained, a position which the Phase II Decision .clearly
rejected. Pacific concludes that-the basic thrust, if not the
entirety, of TURN’s showing was not adopted, in whole or in-part.
Pacific submits that TURN does not demonstrate that .it meets the
Rule 76.52(g) criteria for "substantial contribution™ but instead .=
relies on its "accomplishments" in this proceeding. (Pacific
Response, p. 3, citing TURN Injitial Request, p.-2.) =~ . '«

- Pacific submits that mere . support for Pacific’s .proposal-
for free Touch-Tone service and expanded local area calling . is not
a valid basis for c¢laiming compensation. Moxeover, Pacific.-points
out that its proposal was influenced .in part by. "a number of. othexr -
consumer groups” in addition to TURN (Schnitt . (for Pacific):o:15 RT .
1332). As a result, Pacific asserts that any compensation .awarded
for contribution regarding these issues must be reduced o
significantly in recognition ¢f the. fact that there was: duplication
of effort (see Rule 76. 53(c)). S ' "

TURN’s basic position in. Phase ' IX was -that a rate=of=--.
return regqulatory structure should be continued, with certain.
changes to make it more. xesponsive to . competition and new. - .:
technologies. TURN recommended. that rates be constrained between
long-run incremental costs and stand alone costs, with services:
divided into three categories (depending on the amount of -
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competition) for .purposes of setting rates: and.establishingilimits

of rate flexibility. TURN also:recommended. that the:Commission- .0..0

adopt what it termed an “equity interest™ mechanism. whexreby: .’
ratepayers would be compensated for their alleged: investment in new. '
services and in existing regulated services if they.are
subsequently detariffed or deregulated. o e :

As TURN recognizes, the adopted regulatory framework did.
not adopt TURN’s primary recommendations. . However, :thexre.are
several areas in which TURN'’s particxpation contributed to the.
Phase II Decision. - ' R

We agree with TURN that there are similarities between-
Bolter’s recommended sexvice categorizations-and the three sexvice
categories adopted in the Phase II-Decision,*though“BoIter's-r
proposal was not as detailed in this respect as that of" other
parties, e.g., GTEC and DRA. - ‘ S SR '

While TURN’s primary recommendation was that rate=of- . . ..

return regulation be continued, TURN also recommended that.cerxtain
steps be taken to make an alternative:regqulatory framework moxe '

palatable from its perspective if such were chosen. .TURN expressed. -

concerns that service quality could suffer, and emphasized that: a
new regulatory framework would make accurate and up-to-date -
monitoring more important. The Commission heeded TURN, CPIL, and .
DRA and defined a c¢omprehensive monitoring framework. Lol
TURN .and others, e.g., DRA, the Dun & Bradstreet . . .. . .~
Companies, and CENTEX Telemanagement, viewed general rate cases:as
an invaluable forum to review overall utility operations. ' These

parties feared that, without rate cases, ratepayers and competitors . '

would be without an adequate avenue to pursue issues such as’
marketing abuses and modermnization of the network.- 'Pacific. and
GTEC, on the other hand, argued that the existing-complaint,
investigation, and rulemaking procedures provide adequate
protection and that no change or addition to these existing.:. . .-~
regulatory mechanisms would be needed if the general rate case.
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forum were eliminated. We disagreed with the ‘utilities, and"*

provided for a separate investigation docket in’which: part;es would

be allowed to file petitions for’ Commission ‘consideration of "
certain types of issues which''do not f£it within other proceedlngs
or procedural options.:  (Phase II Decision, p. 336.) '

As TURN points out, it was a vocal opponent of Pacific’ s
proposed CPRS, arguing that Pacific’s plan-to freeze basic '
residential rates would ignoxe substantial cost savings which'
should be shared with ratepayers.  TURN concluded that, while free
Touch Tone for residential customers and expanded local calling
areas were long overdue, the CPRS package would exact too high-a
price for these concessions. -(See-TURN-Opening Brief, pp. 27-28.)
DRA and other parties shared TURN’s-concerns about CPRS, though

only TURN supported separate approval of the Touch Tone and ocal =~

calling area changes. In the Phase II Decision, we agreed with
TURN’s view, and rejected most of CPRS while adopting elimination
of the Touch Tone charge for resmdent;al customers and expanslon of
local calling areas. ST : ) S

.- Finally, TURN took the position that utility productivity‘ ‘

levels should be higher and rates of return should be lower than -

those recommended in the ALJ’s proposed decision. We,agreed with' =

TURN (and certain other parties) and in the Phase IX Decision -
adopted a 4.5 pexcent productivity differeﬁtial'(rathér’than*the 4
pexcent recommended by the ALJ) and a 12.5 percent benchmark rate
of return (rather than 12.75 percent). ' : S o

In summary, TURN helped develop the record in ways that = -

contributed to the Phase II Decision in’at least the following '
areas: service categorization for pricing purposes, the need for
an alternative regulatory forum in the absence of general rate
cases, expansion of the monitoring program; elimination of Touch™
Tone charges for residential customers, expansion of local calling
areas, rejection of CPRS, productivity, and rate of return. ' TURN’S
contribution to each of these issues, taken individually, may not-
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meet the usual standards for "significant contxibution, ' e.g.,-
because.other parties took similar positions. Howevexr,. in -.B6 -,
recognition of the fact that TURN was-the only active intervenor-

representing residential ratepayexs . .and in keeping: with our finding.

that the standard for substantial contribution should be: less. .
restrictive for this exceptional proceeding, we . find that TURN made
a2 substantial contribution to the Phase II Decision and,should
receive compensation. : - e
Looking at D.90=04- 031, TURN clearly prevailod Ans
convincing us to require that the utilities provide market“power‘
information when requesting service reclassifications. . o
(D.90-04-031, pp. 13,-25.) As a result, we find that;TURN made a
substantial contribution to D.90-04-031 and"should.rece;veﬁ\~~a
compensation.
4.2.2 'S mpensation Awa

For its contribution to the Phase II Deciaxon, TURN seeks
compensation for 435 hours spent by attorney Barmore:in.addition to:
its consultant fees, copying expenses, and postage ¢osts. Because - -

of the Commission’s limited reliance on TURN’s :showing, we; find
that TURN’s compensation should be less than requested. . Since .we :
rejected TURN’s major policy proposals in Phase II and since most -
of the issues regarding which TURN made a c¢contribution were .-
resolved based on testimony from severxal parties, we conclude that
TURN should be compensated for two-thixds of Barmorxe'’'s time and

two-thirds of TURN‘’s consultant fees. . While TURN‘s major policy . -

proposals were rejected, we make only a one-third reduction because

TURN made a positive contribution to the -Phase II record on a broad. . . -

range of othexr issues. R I e e
TURN also seeks compensatxon for 18 S hour, of Barmore s
time spent on its petition to modify the-Phase II Decision.. .-:-
Because these hours appear reasonable in light of TURN’s
substantial contribution -to D.90-04-031, we-conclude that -
compensation should be awa:ded-for‘the full 18.5 houxs.
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TURN seeks fees of $125 per hour for Barmore, and iPacific
does not contest.this hourly xate.. Consistent with D89~ 07-063, we
find an hourly rate of $125 to be reasonable fox Barmore. T

We agree with TURN that the hourly rates chaxged byuf'
Bethesda Research Institute are reasonable in light of the: :
qualifications of TURN’s expert witness and the overall:quality of

his presentation. However, as noted above, we will compensate: TURN. '

for only two-thirds of TURN’s consultant fees. CoaT
wWe find TURN's regquested copying expenses. and postage:
costs to be reasonable in light of TURN'’s .substantial contribution
to the Phase II Decision and to D.90-04-031. IR S
In accordance with the preceding discussion, TURN. .is
entitled to compensation of $55,527.17. The components of. this
award axe as follows: S
Attoxrney Baxrmore: -

Phase II Dec;s;on“290 hours at Slzs/hour $36 250 00!: 1”'

D.90-04-031 18.5 hours at $125/hour - 2 3IZ’50'“V

| witness Bolter and Assoc;atesr

2/3 of $21,340 - o 14 226 67

.:VCOPYLDg Expenses.ﬂ‘uhr

Phase IT Decision == 0 U TaeSmaneniotogn 64¢ 00?~”’~'

D.90-04-031 "‘v384v00.
ol DRI TL i, nh o aT

Postage Costs:®

Phase II Decision RESEL I :;u‘wﬁgmﬁl3noou*;:$%

D :90.,-04-031 ST R T e G AR I T S RTT R ——27-.—Q'Q

[P

Total ... o o o Al sl Lot e 0888827017 0 s

Consistent with our. treatment ¢f CPIL’s compensation
request, it is reasonable to.requixe thatithis awaxd of .. o, iu il
compensation for TURN’s participation-in Phase II: of 1287 11-033 be ..

divided equally between. Pacificrand:GTEC.:
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5 gonc],us;on Co T coTTLA el e mAUT

: - As "in previous Commission decxs;ons, this oxder will
provide for interest.commencing on:the 75th day . after the requests.
for compensation were filed and continuing until full: paymenb of
the award is made. IR o i R R TR

. 'CPIL and TURN are placed on notice:that: they may. be
subject to audit or review by the Commission Advisory and. ..
Compliance Division. Therefore, adequate accounting records'.and
other necessary documentation must be maintained ‘and retained by
the organizations in support of ‘all claims for intervenor .
compensation. Such recordkeeping systems should identify the:. -
specific proceeding in which costs: are incurred, specific issues
for which compensation is being requested, the actual time spent by
each employee, the hourly rate paid, fees paid to consultants, and-
any othex costs fox which compensation may be cla;med. ~Such
recoxds shall be complete and legxble.v ) e
indin Fact |

1. CPIL filed its Request for’ Leave to Late. Flle Request for
Intervenor Compensation on Decembexr 4, 1989, in whmch it xequests
$123,912.26 in compensation for its part;c;pat;on ;n AL 85-01 034
and I. 87-11—033. !

2. The October 17, 1989 earthquake substantxally dxslocated
CPIL’s San Francisco office. Cn ‘0‘Lhuf

3.. CPILwas found eligible for compensatlon in AI85201-034
in D.85-07-023 and was found eligible foxr compensation in:u: .
I.87=11-033 in the Phase II Decision.

4. TURN requests $77,972 in compensation for.its . .. .0
contribution to the Phase IX Decision and:$2,793.50.for -its
contribution to D.50-04-031 modifying  the-Phase Il ‘Decision.. e

5. TURN was found eligible for -compensation in I.87-=11-033 . .o
in D.88-07-035.
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6. In D.89-09-103, the Commission found .that:@in.certain
exceptional proceedings which meet two criteria, the Commission may !
find, in oxder to encourage inzervenor'participation,"that‘a”party
has made a substantial contribution. in the absence of adoption-of -
any ¢of its recommendations. e

7. Phase II of I.87-11=033 meets the second criterion in . .
D.89-09~103 (as a case of unusual importance) because .the .
Commission fundamentally revamped the method of regulatxng
intralATA telecommunications in. California. - L

8. Phase II of I.87~11-033 meets the first criterion in
D.89-09-103 (regarding an extraordinarily complex proceeding)
because ¢of the multiple phases and because of the breadth of "
interrelated policy issues which go far beyond the scope: of a.
typical rate case.. o - : « R

9. Because of the unprecedented ‘nature of the Phase Il

proceeding and the fundamental effect it has had on regulat;on of coer
intraLATA telecommunications in:.California, therxe is an overxiding .: ...

interest in encouraging participation of intexvenors in this -
proceeding. Because of this interest, intervenoxrs may -make -a
substantial contribution even if their specific recommendations: are:
not adopted by the Commission.. : L "

10. Because the Comm;ss;on.lncorporated relevant matexial ‘
from Phase 2 of A.85-01-034 and Phase I .of X.87- 11-033.;nethe,Phase
II xecoxd, the Phase II Decision is the “final -oxder ox decision"
as defined by Rule 76.52(h) for assessing contribution of CPIL’s
showing related to the incorporated materxial. . . SR

11. The "final decision" for purposes of requesting
compensation for hours spent on the Phase I settlement is
D.88-09-059. _

12. The "final decxs;on" for purposes of request;ng
compensation for hours spent on the settlement in Phase 3 of:~
A.85-01-034 is D.%0-03-075.
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13. ‘"flnal decision” has-not yet been rendered -in Phase III

of I.87=11=033. S S AV DU SN SR T YL RN Lo Y
14.  CPIL made a substantial contribution to ‘the OIl" because ;f“‘*

CPIL’s comments assisted the Commission in defining the scope: of
1.87-11-033. AR D ERIC A
15. CPIL made a substantial contribution to the Phase Il

Decision because it helped develop a full recoxrd on the types of . -:7.7

information which should be obtained through monitoring. W & .

16. CPIL did not allocate its attorneys’ time by issue.

17. The Commission did not reference or rely on any of
Fellmeth’s statistical analyses in the ‘Phase II Decision. . -

18. CPIL <did not file reply comments on the ALJ"s: proposed
Phase Il decision. : L : o

19. It is reasonable to reduce CPIL’s request, and award it
compensation for 191.0 hours of Fellmeth’s time and 51.65:hours of
Wheaton’s time for their contribution to the Phase II Decision,
because the monitoring plan was based on testimony -from - several
parties, because the key components of CPIL"s EIS proposal- were
rejected, and because CPIL addressed: several issves in- add;tron to
its EIS proposal. S o SRS B AR

20. Fellmeth has previously been awarded $150° per hour
compensation in. D.87-05-030 and D.88-12-050. .1 1. il

21. CPIL does not substantiate that Fellmeth -has sexrved in a
dual capacity or that any such dual service resulted in - kS
efficiencies in CPIL’s participation. : 3 S

22. Wheaton has previously been-awarded $125 pexr houx -
compensation in D.88-12-085 for work performed in -1988.. .~

23. CPIL’s request for $3,021.64 ‘in costs is - ‘reasonable in -
light of CPIL’s substantial contribution to the OII and the Phase
II Decision. ' ‘ ' “ SR w0

24. TURN made a substantial’ contrrbut;on to -the 'Phase ‘IT -
Decision because it helped develop the record-rn~at~ieast-the~~w~ﬁ T
following areas: sexvice categorization for pricing purposes, the
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need for an alternative regulatory forum in the absence of" general
rate cases, expansion of the monitoring program, el;m;natlon of
Touch Tone charges for residential customers) expansmon of local

calling areas, rejection of CPRS, productivity, and rate' of return. -

25. TURN made a substantial contribution to D.90=04-031 %
because it convinced us to modify the Phase II Decision to requixe
the utilities to provide market power informatxon when requestlng

service reclassifications.:

26. It is reasonable to award“TURN*compensation-forfzso‘heurS“”*V

of Barmore’s time and two-thirds of TURN‘s consultant fees for -

their contribution to the Phase II Decision, because TURN’s majox

policy proposals were xejected and because most of the issues - '

regarding which TURN made a contrxbut;on were resolved based on -

testimony from several parties. B o :
27. It is reasonable to award TURN compensation for 18.5

hours of Barmore’s time because of TURN s substantxal contr;butmon o

to D.90~04-031.

28. ‘Barmore has previously been-awarded $125- per hour

DI

compensation in D.89-07-063.

29. TURN’s request foxr $2738.00 in copying expenses and
postagewcostS'is‘reasonable*in'light“of“TURN’S'substhhﬁidIJ i
contribution to the Phase II Decxs;on and D 90~ 04 031
anc!u.-ggns Qﬁ Law - . ‘ TR AR T

1. CPIL’s late-filed rxequest for intervenor compensatibn“’“”
should be accepted for £iling because the October 17 1989 ‘
earthquake prevented its timely filing. * - = . e

2. Compensation should-not be-awarded-fox the 16 hours wh;ch
CPIL spent: on the Phase I settlement. - " = =v=" Lo ol K

3. Compensation should not be awarded for the 23.7 hours’
which CPIL spent on Phase 3 of A.85-01-034"after the PHC at- which-

it was decided that CPIL's proposal would be considered inPhase’ II"”7

of I.87-11-033. Sl e
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Compensation should not be awarded-at this. time for the. -
16.6 hours which CPIL spent on.Phase. III 0f . 1.87~11~033..
5. CPIL should be awarded compensation for the 78. 35-hours_f
it devoted to the Septembex 1987 en banc hearing because these
hours appear reasonable in light of the substantial contribution .
which CPIL made to the OII. = . . . . . . S e
6.  CPIL should not be. awarded compensatlon for the 69.9
hours which Fellmeth spent on his statlstxcal_stndy,,because_the
Commission did not rely on this study. e
7. CPIL should not be awarded compensat;on for the 20.9
hours spent reviewing parties’ comments on the ALJ’s proposed. - .
decision, since this review did net contribute to the, Phase. Il
Decision. . . B T SRR
8. CPIL should be awarded compensation for 191.0 hours of-
Fellmeth’s time and 51.65 hours of Wheaton's time for their.
contribution to the Phase II Decision. . .
9. CPIL's request for hourly attorney fee rates of $175 pexr -
hour for Fellmeth and $150 per hour fox Wheaton is. unreasonable and .
should not be adopted. e TSI e e e
10. As previously determined by the Commassxon, hourly rates
of $150 per hour for Fellmeth and $125 per hour for Wheaton:should
be awarded in this-case.. « ‘ oo SR
1l. CPIL should be awarded compensat;on for $3, 021 64 £or ‘i -
incurred costs.. A S - : e
12. The awards of compensat;on to CPIL and TURN should. be
divided equally between Pacific and GTEC. . . - e v e
'13. TURN should be- awarded, compensation. for 290 hourS»of ,
Barmore’s time and two=thirds of TURN’s. consultant feeS»becauseuof A
TURN’s substantial contribution to the Phase II Decision. -
14. TURN should be awarded compensation for 18.5 hours of -
Barmore’s. time because of TURN’s .substantial contribution-to: -
D.90-04-031. A
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15. As previously determined by the.Commission, an:hourly..
rate of $125 per hour for Barmore should be: awarded in .this:case.

16. TURN should be awarded compensation for $2738 00> for
copying expenses and postage Costs. oot [ BT N

Sty

-Q,_ E‘ QE R' -

IT IS ORDERED that:

L. Center for Public Interest Law’s (CPIL) request for leave
to late file Lts request for intervenor compensation is granted and
CPIL’s reque;t for compensat;on is accepted for filing.

2. CPIL’s request for compensatzon for its participation in
Application (A.) 85-01-034 and Investigation (X.) 87-11-033 is
granted in . the amount of $48,851.64.

3. 'The request for compensation of Toward Utility Rate
Noxmalization (TURN) is granted in the amount of $55,527.17.

4. Pacific Bell (Pacific) and GTE Califoxnia Incorporated
(GTEC) shall, within 15 days of the effective date of this oxder,
each remit to CPIL $24,425.82, plus interest calculated at the
three-month commercial paper rate from February 17, 1990 until full
payment is made.
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S.. 'Pacific and GTEC shall; withinlIS“days”of“the‘effectivé‘
date of this ordex, each remit to TURN $27,763.59, plus interest
calculated at the three-month commercial paper rate from <
January 31, 1990 until full payment is made.

This order is effective today.
Dated November 20, 1991, at San Francisco, California.

woa T N

"'PATRICIA M. ECKERT
el me o pregident
S DANIEL Wm. FESSLER..
" NORMAN D: SHUMWAY
Tt TCommissioners-:
Commissionex:John'B. Ohanian; -
boing neocessarily absent, did not
partxcipate. y

I CERTIFY THAT THIS DECISION
WAS APPROVED BY THE ABOVE-
COMMILS) onms TODAY

(3(9.




