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BEFORE ,THE PUBLIC UTILITIES, COMMISSION OF THE ,STATE .,OF CALIFO.RNIA, 
\ • ., • ~ • '..' .' • .~',.' _ .. T ,I 

LEE GALE; individually and d:ba " ) , 
MANAGEMENt,·,V, and PYRAMID " " , ) 
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corporation; ONI'I'ED .. SAND &., 
GRAVEL CO., a corporation; " and 
TTT, INC., a corporation, 
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Lurie & Hertzl:>el:'g, l:>yEr\1C~ y . .:....!1It.:S'&::I 'Attorney': :. 
o.tLo.w, forLOQ Go.lo I dba ManagemQt\t .v I,.and l' :" 

Pyramid Commodities, Inc., complainants. 
~rfield, Tepper & Ashworth, by Chust9phex:' . 

&ll.wox:th" Attol:'ney at Law, fol:' 'r'I''I',Inc.,. 
Mobile Concl:'ete, Inc., and United Sand & 
Gravel Company,' defendants •. ' 

Q p';r N~Q·N 
J ... !, 

",\ I,' "" 'j 
\ I ' •• 

In 'this . complaint Lee Gale, ind'ividuaJ:'ly"anddoinq"; 

".: f ,::: .. ,~ 

• _, ',I' 

l:>usinGtss as Management V, and Pyramid Commoditie's'l 'Inc a'" 

(complainants) seek to- recover aIlegcdly cxces3'trailel:'rentaJ:-' fees' 

charged by Mobile Conerete,·Inc'. ,'UnitedSo.nd & :Grave'l·CompaJ'l.y~i and' 
TTT, Inc. (defendants).· 

. In June 198'6 complainants, defendants, "and ·UnitedReady. :.: 
• Mixed Concrete Company,.' United' Pre-mixConcreteCompa:ny'i~ and' " .): .. ,: 

Spancrete (the United Companies) entered intO"an"aq%'eement under 
which complainants would haul cement, rock and e';'nd for; 'the ,'Un:ttEid;, 
Companies, and would purchase' certain" equipment 'and, 'lease ·cen,,:;in::"': 
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trailers from defendants. The agreement provided that .u. 
defendants" attorneys: found a leqai 'way;'to" do' so, : complainants' " ' 

.. 1' ~,.: . 

would pay:trailer rental rates of 25%, and, ,JO%",respectively'" of . ,', 
their gross:: 'r~venues received for the transportation ,0'£ /cem~nt;;: arid 
for rock and sand, fromt'he United Companies. : Becau~e m~~imum/·" ," 

rental rates allowed under Commission rules are9~, as set forth in 
General Order (GO) 150 with respect to cement hauling, ",nd 15,%, as 
set forth in Minimum. Ra'te 'l'ariffs (MR'l') 7-A and 17-A with"respect 
to rock and sand hauling, complainants allege ,that trail:er.rentals, 
assessed by defendants were excessive and· in: vfoJ:ation of':,,: ','::,,~ '<' 

. ,. . ..' '." ':. • ",' ... , I,' ", 

Commission regulations. . I'" I ... ' " 

• 

Defendants concede the existenc~ ,of the, ,agreement, and 
that the 'trailer rental rates assessed we'ro' .25%' 'Of ,the gros.~ 
hauling rates for cement, and 30% of the gross hauling rates for' 
rock and sand., Defendants assert they were ,not carriers,: 
customers, or shippers' on the $'ubject;tran~por:tatJ;on, : 'but were 

merely in the business of leasing trailers;" '~nd thU:s. :notentities 
bound by Comm.i.ssion general ord~S 'or ~:rs, :7-A or'l:·?';'~. Defendants • 
also contend that complainants lacks-tanding to, bring this 
complaint. 

Evidentiary hearings were conducted in Los Angeles 
AprilS, 6" and 7, 1988 before Administrative Law Judge (ALJ) 
Pilling, llnd on April 16, 1991 before 1\LJ Lemke. Between: 1985.r",and" 
1991 hearings were continued in order to "allow: the, parties 
opportunity to prosecute motions to <lismiss,the proceeding ... ,The", 
case was , initially submitted, upon the.filing of concurrent .~briefs, , ' 
on June ,10, , 1991. By ALJ ruling dated.' August145ubmissi~n was·,set 
aside to provide for the filing of supplemental :briefs by ,,:;:.. " 
September 6, 1991 on the issue of· Commission juX'isdiction. The 
matter was re.submitted with the, filing of the supplemental, ~.briefs~:1' . 

Defendants maintain"that since- Loe Gale' . had no "operating:: 
authority, he simply has no. standing, to eomplai~ that, ·he ::has.~;paid,· .,' 
toe much for trailer rentals set forth in ·OOlS-0. 'and MRTs ,,',-A,'and , " 

- 2 -, ... • 



• 

• 

• 

C.87-10-020 ALJ!LEM!jft 
/1 .• \ 

17-A, because ev:en if those regulations were applical:'Jle to the 
• '. . .' " ,. ", • J " , ' , , • ~ 1._' _ \, •. ' . ., .• " i ' ~ .. 

subject transactions, they apply only, with r03pect to ,l,ea3e3 ,to. 
• , •• • "," " .., ," • '.' I 1 .. 1 \" I. 

':'",,',:1:' 

carriers. , : .. ;" ,::, ,~~; -<::-.:'.: 
Further, defendants argue, that, ~amid Commod.ities has, ,no. 

• • '." "'" ." • • '" ,. '\ .A .. " .. or. .'" • " 

standing to prosecute this,. complaint p~~ceeding, sinc~. ~he:z:;~)~was"n?" 
d.irect relationship between any of, defendants .on the, one, hand" ,and., 

, .' I " j I I • ,.. , '. """ ., , ~". ~.' ~ 

Pyramid on the other.. :rhus, defendants contend, if.lI.nyone owes ,," 
• •• L I " ., " ~. .' '". 'L ',~ " '_ , 

money to Pyramid,. it is Lee Gale, doing. business as, Management V" , 
. , .' . .' I' ,'J i,' 

since it was, Gale who re-leased the trailing equipment :to,/;~~~id~ 
Defendants acknowledge ,thll.ttheyare owned by the same 

• , • , • - " ,0 ., • " .~~, • 

extended. family group as two of the carrier customers Jfreigl:lt bill .. , 
, . , " ' , . . \ ,.,' '",I , 

payers) in this proceeding, i.e., United: Pre-Mix and. United ,l~eady. 
. • .' ' •. '. ',. • . ~ '... I. 

Mixed Concrete Co. However, defendants maintain that this common . . ( ". 
ownerShip is insufficient ~o: taint th~. busin.ess. ,assoc~at~ons 
invol:ved, in this case with an improper ,alter ego relationship:.,., F0t: 

instance, defendants insist that there is no evidence Of. any 
economic benofit flowing to either United Pre-Mix or United Ready 

, • • " • • .• ',.< J" 

Mixed by virtue of the fact that the trailer lessors were,owned.by 
the same families that owned the carriorcu~tome~s .Th·ey\pr~fe~'~ 
that all entities were separately ,incorporated, filedse~~:ate 
income to.x returns, and obse.:r:ved o.l':l'l\s,,:,length propr:iet~~s ,~h~n ,',', . 
conducting inter-compo.ny. business, e.qo"they a~3ess~d 'the so.me 
rental charges to Management V,as wer~ ass~ssed, complete ,~'!=:J.=',?:?:gers. 
Finally, defendants assert that anyexcessive.lease.payments.should 

• . ' >- " ""' '". ., "" " ',~, I' ~ •. .. 

be paid by Lee GIlle to the Commission. ,. 

1. ,Defendants leased trailers. to .Lee. Gale.,. , dO,ing: 
business as Management.v.,charging Gale. 2S%' of all revenue,s ,. , 

, • • , •• j I. " I , ,_. ~.' . " ," • , " . , .. '. •• .• "". 

, ' l" 

generated by equipment, hauling. cement, and 30% of .all. ,revenues" ". 
• _ p , • • J , " ,...". j " " ,.,.' .,' ".~ \ 

generated by equipment hauling ,rock .and sand. Gale re-leased these 
trailers to Pyramid. o~ 'the' same 2"5%)30:% ba~is ... 'Gale>is:,:~~e~ and 

""j -, '. fj' ";I) 

president of Pyraxnid~.i .:~ '. ,-'; 

. '. I.:) " 
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Z. Al"l' five corporations,'in question 'are,l wholly" 'owned."':by 
. . " I ~ . . . • ~. • .. I , -'. ~ • . , ' . - "', ". 'I ~..... , ," " • • . ". 

Tom Tedesco' and Joe Tedesco. c, These corporations':lnclude'two 'of" the' 
trailer-leasing defcnd.ants - Mobile Concrete and. TTT, and. the" three'; 
freight bill payers on the involved transportation'- Uni'ted Ready 
Mixed Concrete, United Pre-mix Conc'rote, 'and' spanci"ete\,' Tho: :thirct : 
defendant, United Sand & Gravel,was 'apartnership':ownedby>"Joe" 
Tedesco's and' Tom Tedesco's children','and'managedby Tom Tedesc6~ 
However, the permit to oporate as d" dump 'truck cd:l:'r:i:or'of"United 
sand & Gravel lists the company as a dba' of Tom' Tedesco," Joe 
Tedesco and F~ J. Tedesco. Thus~ Tome'Tedesco managecr',parely 
owned,; or operated all 'six companies. ,:, Defendant"s' witness~P'at':) 
Vicencio, testified that'Tom'Tedesco ran defendants'and:the' united" 
Companies. " , ,,'; ');~ ". :< ' : 

3'. Neither complainants'nor d'efendants' wer'e actingas" 
overlying or underlying carriers' in 'the' 'subject t'rD.nspo-rtation::.' ",' . 

4. Defendants and the United Compa'nies' alt" operated from 

.' 

the same office. Pat ViCencio testifiedshc' wa's employed.>:by; U:nited' • 
Ready Mixed Concrote ",,$ its bookkeGper, , dnet also did the' "! \' "", 

bookkeeping for each of the defendants. Maintenance on the " 
trailers owned and ledsed by defend.ants was performed' by mechanics ' ' 
employed by the United companies.' ::: " 

5 '. Defendants collected'some' of' the rental 'charges ; 'from ' , 
complainants by causing the Onite'd Companies to withhold'su~h sums'-' 
from amounts paid by the United Companies to complainants 'for: 

hauling. 
6. Included in e,,"ch defendant's dump truck carrier 

permit and in '!'tt's ~rmit to operate as a cement carrier; 

.',,- .,'11 

(Exhibit 2Z)'are standard Commission alter ego;'restrrct'ions. For-':':: 
example, paragraph 10 of United: Sand & Gravel "S ' permit' prOVide's':' ';~' '":' 

"Whenever permittee engages other carriers, for , ,; " 
the transportation of property: of T., S~:_Tedesco',. 
or F. J. Tedesco or J. S. Tedesco or United 
Sand and Gravel Company or Mobile Concrete co.,' 
Inc. or TTT, Inc. or United Premix Concrete, 
Inc. or customers 0:1:' suppliers of said 
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indi;,iduais or partner~hip~.or c6rpOrat-i~ns, 
permittee· shall not·paysuch·'carriers~·less·than :>" ~,.:,; 
100% of the aPl?lic,ablQ, minimum, rates :and '. ': .. \' 
charges establJ.shed by the Commission for the .. 
transportation actually,performed'by'such other' 
carriers." 

7. Tom Tedesco testified that in the spring:'o'~ '1986" 
based upon a . discussion . ~i th G~le r Tedesco knew:~ that: Pyramid 
Commodities was a company he knew to.b~:a£filiated with Gale, and 
to have performed hauling for the UnitedC6mpanieg~ 

B. Exhibit 9 i~ a schedule of' revenues/, as~essed on the 
basis of applicable minimum rates, paid' to ,Gal'e.'. Part i .·of the 
exhibit relates to the transportation of rock and sand. It shows 
that during tho period June,1986'thJ:ough ·Dec'6mber.l98.6.'g~~ss 
revenues for this transportation amounted to $7S.8,284.52.~. Trailer 
rentals (15%) permissible under MRT 7-A or 17-A amount to , ,'~ 

$113,742.67 ; however, Gale paid trailer rentals. on this.' 

transportation of $176,6.32 .38 ,a~alle9'Qd overpayment of 
$62,889.71.··· "; ..... :, .. :. 

9. Part 20£ ,Exhibit 9 ,relates"'to, thetiari.s,pO'~tation of 
coment. During thQ sGven-month periOd. Juno-,throughDecember 1986 
gross revenues amounted to $422',774.52. Tr~iler rentals;,;(9%) 
permissible. under GO 150 amount to $3S,,049·. 72; however~.,Gale paid 
trailer rentals on this transportation of$'74,'3a7'~08, 'a~ alleged 
overpayment of $3&,337.36. Total alleged 'overpayment's, for trailer 
rentals on the combined tr~nspoitation of'rock 'and .san~~::~:and cement 
are $99,227.07.. '>~ '. 

"'.," , ,I 

Genc;cal. Qhdex:..J.50,,. ".,". '.: : ... ",'f.: . 

Defendants.' argue ,that the 'provisions::of'GO :1'50' ···regarding 
leasing of ~aill:ng.:"e~ipme~tdo. 'not<apply to Si1;U~~i'~:n~~~:~ther than 
those involving transactions "between overlying' 'and' underlying 
carriers. They·refer to Rule 13 of GO 150: ··A. No lea3ef·\of~~",·"., ;'; 

, ..... 1".",."", .,' 

trailer equipment shall provide for the ,paj'tnent, of. rental. in excess 
of 9% of the charges, applicable ,un~er the rates.prescr.ibed ;in~·~the::: 

.... r, .-
.. 5 ~ 
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ove;1Yin~yak~iek's tariff or contract for the transportation 
11'. .' '. .,' I, • '. J .' I ' ,.,) •• 0"'., .' J : .' 

performed in said trailer :equipment",~. ,.1' (Emphasis,-;added.) 
. 'f'\ r 

We recently addressed :this- precise'issue'l:nDe~ision 
, ' " , . "'".,) 

(0.) 91-09-002, dated Septe~er ,&,-1991 in Application .90-08-023 
(mimeo. p. S, Footnote 3) as follows: 

"The 9% limit in Rule 13, •. 1 is calculated by' . ' 
determining the overlying carri0r's tariff or 
contract charqes.'1'he reforenceto 'overlyi:nq' 
might appear to bolster the, position: that J., 

Rule 13.1 is inapplicable to the subject leases 
if one infers. that the rule is operative only' • 
when there is an overlying carrier/underlying, 
carrier relationship. We reject such an , 
interpretation. 

"When an earlier version of the rule was 
adopted, the Commission clearly inte'ndedthat 
the .9~ limit would .. apply to carrier/shipper , 
relationships (to prevent rebates) as well as 
intercarrier relationships. (0.69557; Min'i'mum' 
Bate~xitt 10 (19&5) 64 CPUC 6S4.) In the 
case of shipper/carrier leases, the limit 
applied whether or not there was also an 
overlying carrier/underlying carrier 
relationship involved. The term 'overlying' 
did not appear in the rule when it was a '" 
component of former Minimum Rate Tariff, (MR.'!') 
10. It was added along with other minor 
lanqua9'e change:!! when MRT '10' wa:!l 'cancelled and· 
a.program of ,carrier-filed rates was adopted. 
(See 0.82-02-134.) 

~It is apparent that the language changes were 
made merely to adapt the rule to the new" 
regulatory program of carrier-filed rates,' not 
to substantively'change the rule. The only,':. 
meaning that can be given to the term 
'overlying' in Rule 13.1 is that whenever there:' 
is an overlying carrier/underlying . carrier . ,: 

Dj,scuss;i,on 

relationship, it is the former's filed , 
transportation charges that fo'rmthe basis 'for 
calculation of the ,9% limit." 

Considerable'evidence waS' presented during'the:eonduet '6i 
this· proceeding concerning the' 0.1 tel:' ego' 'relationship? through ,',: ", 
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common" ownership, management;"anc:icontrol o£the 'thi'ee' cfefe'ndan:i": ,. 
" , ' . '" - ,,;' " , 

trailer lessors, and:" the shippers' of' the" ceme'nt :'and:the:':irock 'ancf' ,: 
sand transpOrted: in the leas'ed' trailers ~. :Indeed:;' the comnu:s'~'io'n:' ' ' 
has recognized this alter ego relationship byconditioni'nq-:'of 'the:' 
carrier permits issued to TTT, etc. It appears to us that::'the' .. , 
existence of this alter ego relationship is undeniable,'and one 
which would warrant close examination if presented' t'o the:" 
Commis'sion in an investigative proceeding. Furthermo:i:e-~~ the' . " 
payments made by Gale/Pyramid to defend'ants, toth'e"extent'they 
exceeded 9'% in the case of cement hauling, and' lS % 'in' the' ca'se 'of 
rock and sand hauling, because o£the alter ego re l'ations hip , .' ,': ,: ' 
between defendants and shippers eonstitute: a device operatin'~ ,: to' 
d.efeat the minimum rates named in MRTs 7 -A and 17 ";A~'as\;'·eIl'as' 
cement rates applicable-under the provisions of GO" 150.'" 

Public Utilities (PU) 'Code's' 3'66'9 provide's: ,,', 
"No person, corporation, or any officer ~' " " 
~gent, or employee of a corporation zha1l" by' 
means of false billing •. ',or by any other device ,.' 
or means; whether with or without the consent 
or connivance o'f a highway permit carrier, or , 
any of its officers" agents, or employees,., seek 
to obtain 'or obtain transportation for property 
,at less than the minimum,rates or charges or 
more than the maximum rates or charges 
establisheQ or approveQ by the commission." 

, , i .. 1 

By virtue of the common ownership, management" and 

I, .' ' 

'., '. ." .~} . , 

control between defendants. and the United,. Companies, the. payments 
to Gale/Pyramid of the 25% ,and 30%, tra;l,errental charge';"res~l te~ , 
in ~ financial benefit to those co~on owners' that s~4~uid." not';"~nd'" 

, • I , 

would not otherwise have occurred • 
. 'L . " ! i \ _ , • ' ~1 ,: • ~ ,~> . :.~-t" '~',. \,,', , __ 

We conelude that the excessive,charges, were improperly 
~ , • ..' ~, '.. " ,..:. ,) ~ • ,. ,f • " , 

assessed by defendants, ~ng paid by complainan;ts", because of the 
< • ~ '" _. I ',' '. 

alter ego relationship. bet~een defendants and the, United .. Companies. 
• ' ,. " '. . •• .r ,'_ • • ~}, • " ,. ",,, ' 

Gale has. held operating authority issued by this Commiss,ion for ., 
. : ' ' , . , , . . ~ I '\.' , ; I., i,' , 

many years,. He lalew, or should have known, that the. arrangement he 
" j , ~ 'I • ,.' ~ " ' • " '.. , ._, . 

entered into with defendants and shippers was an improper one. We 
... 
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find., that, Gale came, to this Commission with",unclean.. hands., anc!... 
.' • •• '.' , '. " •• J • '_' • • , • , ., .. I • I :.. ,... , :~.. • . " A'" ..". •• '.'''''':. ".: ::) 

should be put on notice, for ,participating in. such, a devious " , '. ,,' 
, . '. ',_ ... ,. - , ' ~ ..," '.. • • ,,4. I. ,. , • 

arrangement •. Moreover, defendants, should,have know:n,bot~or.,than,to 
enter into t,his type of arrangement and.; should be simil~r.ly" , 
cautioned. >"" 

Ho~ever, we cannot, find. ~hat the Conunission ha~, .. ,; ,.:, 
jurisdiction,over these arrangeme~ts within the con~ex~of.i,t,his, 
complaint, proceeding, ,and conclude that the proceeding:, must; be ,.' 

.' ..• , ."' r.,., •.. ,. "", .,' 

dismissed., PU Code S 1702,. s,tates" ,in e~~ect, tllatc~mp,~ai.nt,ntaY be 
made by ,the Conunission of its own motion, or by ,any" person,:, s.etti,ng 
forth any act or thing done or, omitted to ,be done by any publie ' . " . ", -" ",' '-.' .-" 

utility. And ,PO Code S 3731 provides th~t complaints may :be .. ma~e 
in regard to matters pertaining to highway permitcarrier,s: in the., 
same manner as specified in, Part 1 ,of Oiv,ision 1 of, .,the : PU, ,Codo. , 

Rule, 9 of, the COmmission's Rules of Practi~e., ,and. 
Procedure sets forth the bases and limitations for pros,ecuting 

. ..' , . ", .~ .' " 

complaints before this· Commi'ss'ion. Rule'Ca) thereof: provides that 
any party may~ complain of any act, or, thing d.one or omi'tted. to be 

. , . " . . ,. . 

done by any public utility, while paragraph (l»'provides"that a 
party may complain of any rate or .char,ge 'as:sesse~: by:,~'highway 
carrier in violation of any provision,' of law, o'r: of any, rule or 
order of the Commission .. 

In the case before us, the violations have occured 
becauso of overcharges by defonddnts .:15: tr~iler lo.s:sor.s';' ~nd alter 
egos of 'the freight bill payers on the'tr~n'sportation at: issue~a~d 

, • • A.' • \ I{' , 

by undereollections by complainants. Oefendants did not viola'te 
any prOvision of the PO Code, or the 'Hi:ghway, ca~r'ie'rs' A'ct:~"'or"any 
rule or decision of the Commis:sion' i,'n their role' 'as"': h.i'gh~aY" permIt" 
carriers, or public 'utilities. 

'I ., :~; ,:.: ~:, I'~ ':. • 'to; 

The correct remedyfor~comp1aina.nts in these 
circumstances ':'oulcr have been to 'seek~ recovery o'!:the' ~'xce;s~ ', .. 
trai'ler rentals in a court o{; competent' jurisdiction'. :; p'u" C~de ".' 
S 3671 provides, in part: "All complaints fbr' the' COllection': 0'£ ' 

- s -
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lawful charges, or any part'thereof,' 0'£' highway permit 'carriers 'm~y 
be filed: i:n any court o£' compet'ent j\.i.-risdic't'ion"W'ithin:;thre~:~;years: 
from the time the cause of' action accrues " and'- "not':there:dft~r:~ '~~< ,;'~ 
Thus, since the transport~tion- Of'cement, androek' a'nd" sand·'~a's: " 
performed pursuant, to cement- contrac't carrier'and:'dump' t~~ck' ::. 
carrier authority held, or which sho~lcr ha~e<be'en heid~, :by'" :::' 

complainants, the provisions~£'PU code'S 36''il''app'lyancf:provide' 
tho appropriato COUr:50 of action fo£ r0c~ver'in9' "charqo!: improp:e'rly 
assessed~ 

PU 'Code S 737 provides that '~" ... complaints£ortbe 
COllection: of lawful tariff charges' 'c;f pub-lic' utii'it::tes"m~y :'be; :-: , 

;" ,~. t ,.', 

filed in a court of competent jurisdiction with1n"three ye'ar!' from' 
. -"', " I.~ ')" .~f .", . 

the time the cause o,f action accrues, and not after, . .- > ';.'To-'t.he ' 
, c' + \ 

extent the transportation of cement may have been performed 
pursuant to'cement carrier (public: ut,ility)operl1't'ingr:rgh~s : held,':" 

or which should have been held; under' authority'grantect:pursuant to 
the Public Utilities Act, PU Code S 737 provides the' ~ppropriate 
course of, action for recovering charges improperly assess'ed'~ 

OQfcndant5 in thoireupplomorito.l brief a~9ue'that, 
properly characterized, the complainiseeks (1)' adecl'a~atory: order 
that GO 150" and MRTs 7-A and' 17-A apply to the trailerleaslnq 
arrangement' between the part'ies, and' (2) an award of: monet';'ry' 
damages. They assert that becauM), tho Commission has ~o 'powort'o" 
do either, the complaint fails to state' a ca~se o·f' iaction'within 
the jurisdiction of the Commission. 

. , , , 

Defendants refer' 'us to B~YYiew'Frei'ghtline$ V'. 'Depue ' 
Wo,x:Qhou;:e Co" oLSc,n...n:"nc'isc2 (1910)' '71 CPUC-' 50'3, :anct"casei"6ited' 
therein, and to Athearn 'l'ransp9l::t;a:tion'Consultan'ts; : 'InC": :.:;. ~':; 'Am' ,', .. 

. '. . ,", " ," 
Freight 'Systems, Inc. , et a!. (198:7) 26CPOC 2d, 104·,·112~ ,-

In B"vv;ie;w complainant\:'sought' a'dete:6ni~atio~ by' the" ~:,:) 
Commission that defendant "s two warehouses werE( not' contiguous>'b'\it 
rather were two separate and" distinct' points of:or:i.9'in:~The >:" 

Commission dismissed the proceeding-, holding- that' the c'omplaint 
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sought a~~~l~:z::a;eory. jucigmen~ ~nd, t~~~ef,ore, fa~~~,~ ~o, s~,~::~.1 ":~ :~~~~e 
of action within the.j uX'isciic,tion of, ,the ,Conunis s ion. ,Bu,t we, ,do not 

• .... • \.'. •• , • ." • , ••• >. ',I ~.. .. ~ "'" , ., ..... 

nec,es,sarilyconcu:", with, defendant:t~D:,t"complainant,~,s p;~a,,: " ';, 
conetitutes a request for a declaX'ato;cyjudqmen:e: and "it ,iznot, 

. . '. . . ',', . ",' .... \. ,," ',' . 

necessary that our decis.ion,here,hang on, that determination., We 
• ' ._, ", " ... 0"' .. 

are dismissing the complaint, simply on ,jurisciictionA1., grounds, 
. .. ., , .'. ' - ' .. ",' I,' 

relating to ciefendants.'. roles not as highway carriers, or'rpublic, ,'. 
• '.' , I I... ". ,_,,': ,'. ,,'" . 

utilities, but rather as less~rs. ,: ':':'''':', , 
In Athearn we dismissed the complaint against c~rtain 

tariff publishing agents" ,becau~e they were ,no,tpub~ic :~tilities, 
holding that Commission jurisdiction to hear complaints, under PU" ," 

, •. , .\ '., .. 1' , .. . " ,,' 

Code S 1702 is limited to those concerning acts done or, omitted, to 
•• " '. •• '0" •• ~.' "., ',. • 

be done by public utilities. In,Towarg,J;ltility Rate N9;pn~1j.za;ti..2.n 
v. P'!'&t Co. and .Foote, Cone LJ3e~dingfI.ronig 83 CPUC 318:, we, .'.' 
ciismissed the complaint with respect to Foote, Cone&Bel~ing/Honig 
because that defendant was not a public utility. 

, 1'· , •• 

.' 

Complainants in their supplemental closing brief refer us 
to J?@:tt v. Coast...:rrucking Inc. 228 Cal. ,App •. ' 2d, ,at 149,-'~~s'~., '~~,d' to • 
K~\Y Tr\l.eJti;o.q Com~" 0.76055 (1~69) as authorities, for its claim 
that, this Conunission has authori,ty to order paym,ent ,of lawful, , ,', 

charges. But.in KeU"l we ordered a prime carrier, t~ ~~y, :s:ubl'laule~s 
&nounts due" a.s a result, of our own investigation CCa.se S80,S, filed 

, "', • I ,. , I. " ' 

Moy 14,1968) a.nd not a. compl.:11nt proc~0d1n9'. In~~,plc'linti:t!f." 
I ~ • .,' , " 

had appealed a judgment of the superior court in • favor of,_ 
defendants. Plaintiff, At the insta.nce a.nd direction of the 
COmmission, had brought action agai~st defendants" ~or "a ,{balance 
claimed to be due as full charges for prime hauling, at,the:ro.te ',.' 
prescribed by the Commission. Defendants ,had taken the,position 

.' , , 

that the decision of the Commiss.ion finding thAt the defendant 
, , ' 

carrier,and its alter ego lumber company had,entered into an 
• I " I,.' 

arrangement constituting a d.evice to"secure lower "traneportation '. 
• • I . ~ • " '. ".. r. • • •.• 

charges was not binciing upon the court., Again, "the issues .involved 
in Pratt had their genesis, in a Commission investig,at~~Jl~,#:~,~~",' ',,' 

, '. \ . . 

• 



.,. 

• 

• 

• 
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,'. ' , 
, ' 

, • • • '. ;',. " , • ,., j. . ~ .,. " '" : \'." • • • 

trucking comp"-ny, not in a complaint' proceedi'ng'."" ('The',court~ ";t'n ' 
fact, stated in its decision::''I'he respondents r 'corr'ec~l~i"c:on'te~d" t 

that the courts of this st'ate'do have juri"sd'ict:ton"under'the law to 
entertain cases relating to'the' recovery 'of sums 'wh,:i;ch~:are' 'due;;' ' "', 
pursuant to rates for transportation.") The i3sue before the 'eourt 
in w.n was not the question of primary' jurisdiction.;'b;":t,:rather· 
whether a trial court was bound' to follow the' deei:sion"'of the 
Commission. ;: (The appellate court founcf, of'course, that/the'l:ower~ 
court was" so bound.) 

J \ I. .' :': 1 ;;.:, '"'. ,: .',".' ~ " ",1 ,. 

We 'again voice our strong displeasure'with at:(:parties 
involved here - complainants, defendants ,and shippersiri.-"'" 
concocting this device, a stratagemobviou~ly 'desi'gned.:':to ' 

circumvent payment of the correct minimum rates and charges' 
applicable to this transportation~ Therefore,: we' will direct' the'" 
Executive Director to cause' 'the Transportation Division'to; :,', 

", 'r"",' 
undertake an audit of tho tran:5portation records of, compla1nant5 ,'as 
soon as practicable, and of the records of'any otherearriers who 
may :be known to: recently have performed transportation' for the ' " 
shippc-rsand'lessors'on'this transportation~ ; 
Comment 9nd' Reply 

1',' 

In accordance with PtT '§ 3il, the ALJ's proposed~"dec'ision: 
was mailed to the parties on November 14',' 1991.' , ,: ;, :, : 

Complainants did not fi10 commonte.' 'oefQndants filed 
comments', but' "are not taking' major exception to t'heform' of'the 
findings of fact and conclusions of law Contained fn' th;e"propose'd;' '; 
decision." Defendants urqethatcertain'findings be 'ampfified.';'and 
slightly corrected, ,and that other materials found:i'n't:he'.' ,', 
discussion section of the proposed decision become'either fi~dings 
of fact, or perhaps find their way into the ordering pa'raqraphs. 

The' recommendations of' defEmdants ' express'~ 'pr'im'arily their 
preference with respect to wordinq in' 't'he decision:'concerniiiq :the'" . 
culpo.bili ty of complainants in this disreputable venturo'~ They do' 

not focus on factual, legal, or technical errors.' "'l'here"isno: need 
to mOclifythe proposed docision, pa'rti'cularly· sinee"weare 

1'1 -' 
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""i"""\ ", r 
'J :~ ..... , .... '" • 

dismissing .. the complaint for, failure .to state a cause, of ,ac.tion 
" • • .. I •••• • , , ••• ' • 

", 
• L 'O.' 

within the j.urisdiction of the, Commiss,ion •. " ,.." .'., . ' 
• '. ,. .<,-' , '.'. ..' . '- , ' ~ • .,,' .. '.' ~ 

Co~plainants'. ,rc];)ly ,cffe~~ively dis.putes def~nd:an~s.' 
comments, and urges that, no ch~nge, be made to the ,proposed" ., 
decision. 

lind.in.gs of.. FA£t ',,,.,: 

,.! .... 
. ,,' 

.. ," 

1. C?mplainants in 198-6 per,formeci transportation services ' . -..... . - ,'... . ~'. )"., 

for the United Companies, involving. the hauling of,.rock and sand,.., " 
. . .' " . ,~ .. '. ',' ~, ., , ~ "" 

and of cement, with trailing equipment leased fr~mdefendan't:s. 
2. Defendants and the United, C~mpanies: ,ar~, operated under 

common ownership and management,. and are in fact alter .egos." 
, ~ '. ' \ . ,. . ~ 

3. MRTs 7-A and 17-Aprovide that charges paid bY,a;freight . " . ~ . , . 

bill payer to a carrier furnishing, a tractor and driver, ",:i~hout:.> 
trailing equipment, but towing trailing,equipment furnished by the 

" ..' - .. ~.. .. 

freight bill,~yer, shall be not .less than,SS% of.the,othe~ise, 
applicable charge. 

4. 00150, effective during the, period thes.~j,ect; 
transportation was performed, proyided" in pertinent,par,~,::;that ',"NO 

lease of trailer equipment shall provide for .. thepayment. ,ofrent,al, 
in excess of 9% of the charges applicable under th~;.~at~s";,, ;'" . " 
prescribed: ,in the overlying carrier's tariff or, contract, for the 
transportation performed ..• It , ,'" .•.. ,.: ," .. 

5. While the. subject transportation was .not> performed .' , .. " ~ . " .. -, 

pursuant to ,an overlying/underlying. carrier agreement""it ~as,,: .. : ' 
nevertheles,s, subj ect ,to, the 9 % trailer lease, provision n",med in ., 

, .. '-'. "'., '\.. .,' . " 

GO lSO :beeauseof the alter ego,relationship between defendants. ,and 
• , ' , ' I • " • ,_ • , ' , 

the Uni~ed ,Companies. ,', ',',' , " '" 
6. 'rhe existence of the alter e9'o relationship, betwe~n, 

defendants and the United Companies ,constituted a.. device ,under,. 
, • , '.' I • ,....'. .,.', ,....: "., ,", • \ 

which tho . paymon~s of trailer. rentals in oxco,ss;;,of 9 ~ ,,' in the case 
of ,cement hauling, and of 15%,. in the c,ase ofr?ck a.nd~"sand.., ,',. 
hauling, amounted. to undercollections of, otherwise "law,ful, charges. ,_ 

•. • •• ••• _ , '.". I " I ,_ " • " '"t,"" "'" 

for the trans~rta~ion. in question. )" ,: .. :." ,,')",;';: 
7. PO Code. SS 1702 and 3731, and Rul~ 9 ,of,.the Commission/,S' 

Rules of Practice and Procedure, provide that complaints may be 
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filed ~g~inst public utilities, or ~g~inst hi9hw~y permit carriers, 
setting forth any act or thing done or omitted to be done by any 
public utility, or any rate, charge, or provision affecting any 
rate or charge of any highway permit carrier. 

8. Defendants, in their roles as lessors to complainants of 
trailing equipment and as alter egos of tho shippors, were acting 
neither as public utilities nor as highway permit carriers in 
connection with the subject transportation. 

9. PU Code S 737, in the case of public utilities, and 
S 3671,. in the case of highway permit carriers, specify that the 
collection of lawful charges may be filed. in any court of competent 
jurisdiction. 
Conc.lu§i.ons o;{I.aw 

1. The complaint fails to state a cause of action within the 
jurisdiction of this Commission. 

2. The complaint should be dismissed • 

Q80JR 

IT IS ORDERED that: 
1. Case 87-10-020 is dismissed. 
2. The Executive Director is directed to cause the 

Transportation Division to undertake an audit of the transportation 
records of complainants ~nd of any other carriers which may be 
found to have performed transportation recently for the shippers 
and lessors involved herein. 

This order becomes effective 30 days from tOday. 
Dated December 18, 1991, at San Francisco, California. 
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PATRICIA M. ECKER'l'-
Presiaent 

JOHN S. OHANIAN 
DANIEL Wm. FESSLER 
NORMAN D. SHUMWAY 

Commissioners. 
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