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LEE GALE, individually and dba
MANAGEMENT ..V, and PYRAMID. .
COMMODITIES, INC., & Cal;foxnxa_
corporat;on, o

Complainants,’ e
Ve L Case 87 10 020 . g
. (F;led Octobcr 16, 1987)
MOBILE CONCRETE, INC., &’ e T :
corporation; UNITED SAND & L
GRAVEL CO., a corporatlon, “and
TT7T, INC., a corporation,

: Dcfendant

Nl M A A e N N S N A SN e s s

Lurie & Hertzberg, by Bmuce J. Lurie, Attorney:
at Law, for Lo¢ Galo, dba Management V, and
Pyramid Commodities, Inc., complainants.

Garfield, Tepper & Ashworth, by Christopher
Ashworth, Attorxney at. Law, for TTT, Inc.,‘
Mobile Concrete, Inc., and United Sand &
Gravel Company, defendants. - :

PN

OPINTION

Intxoduction - : : .
In this" complaxnt Lee Gale, individually and doing’'
businese as Management V, and Pyramid Commodities, ‘Inc. SRR :
(complainants) seek to recover allegedly excess trailer rental fees
charxged by Mobile Concrete, Inc., United Sand & Grav;l Company, and
T, Inc. (defendants). ’ o T e T
-In June 1986 compla;nants, defendants, ‘and United: Ready
.Mixed Concrete Company, United Pre-mix Concrete Company, and :
Spancrete (the United Companies) entered into an agreement undexr
which complainants would haul cement, rock and sand forithe United’
Companies, and would purchase certain equipment and lease certain--
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trailers from defendants. The agreement provided that if
defendants’ attorneys found a legai*hﬁy“te”do*EQ,Veomﬁiaihgnts”” E
would pay: traxler rental rates of 25% and 30%, respectivcly, of
their gross: revenues received for the transportatlon of - cement, and
for rock and sand, from the United Companxes.' Because maximuan -
rental rates allowed under Commission rules axe 9%, as set forth in
General Oxder (GO) 150 with respect to cement hauling, and 15%, as
set forth ;n Minimum Rate Tariffs (MRT) 7-A and 1l7-A with respect
to rock and sand haul;ng, complaxnants allego that tra;ler rentals
assessed by defendants werxe excessive and- ;n v;olat;on of e
Commission regqulations. - : Ly .

Defendants concede the ex;stence of the agreement, and
that the 'trailer rxontal rates assessed wcro 25% of the gross ,
hauling rates for cement, and 30% of the gross haul;ng rates for
rock and sand. Defendants assert they were not carriers,
customexs, or shippers on the subject transportat;on, “but were
merely in the business of leas ing trailers, and thus not entities
bound by Commission general oxdexs: ox MRTs 7-A ox I7-A. Defendants
also contend that complainants lack standxng to brmng this
complaint.

Evidentiary hearings were conducted in Los Angeles
April 5, 6, . and 7, 1988 before Administrative Law Judge (ALJ)
Pilling, and on April 16, 1991 before ALJ Lemke. Between: l988~and:
1991 hearings wexe continued in order to allow the parties
opportunity to prosecute motions. to dismiss the proceeding.: The-.
case was initially submitted upon the filing of concurrent .briefs .:
on June 10, 1991. By ALJ ruling dated August 14 submission was-set
aside to provide for the filing of supplemental briefs by
September 6, 1991 on the issue of Commission jurisdiction. The

,_:

matter was resubmitted with the filing of the supplemental briefs.. .

Defendants maintain- that since Lee Gale had nooperating:
authority, he simply has no. standing to complain that he ‘has-paid-.
too much for trailer rentals set forth in GO 150 and MRTs 7-A-and .
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17-A, because even if those regulations were applicable to the
subject transaerions, they abp;y only,wirn_rospect\to,;eases‘pon‘_,.
caxxiexrs. . . ‘ » . 'l ,
Further, defendants argue that Pyramrd Commodztaes has no
standrng to prosecute this complarnt proceedrng, srnce thero was no.
direct relationship between any of defendants on the one, hand, .and
Pyramid on the other. Thus, defendants conrend, rf anvone owes f
money to Pyramid, it is Lee Gale, doing business as, Management V,
since it was Gale who re-leased the trailing equipment to, Pyramrd
Defendants acknowledgo that they are owned by the same
extended fam;ly group as two of the carxier customers (frerght brll}
payers) in this proceeding, i.e., United Pre-Mix and Unxtcd Roady
Mixed Concrete Co. However, defendants maintain that this common
ownership is insufficient to taint tnezbnsrness”assoeratrons
involved in this casc with an improper alter ego relationship. Fox
instance, defendants insist that there is no evidence of any"
economic benefit flowing to either United Pre-Mix ox Unated Ready
Mixed by virtue of the fact that the trarler lessors wexe owned by
the same families that owned the caxxiex customers. Thoy profcss
that all entities were separately rncorporated,.frled separate
income tax returns, and observed arms-length proprieties when .
conducting inter-company. business, ¢.g., they assessed the same
rental cnarges.to Managementvvﬂas.were_assesseo_eomplete srrangers._
Finally, defendants assert that.snx~e*ce%sive~le°$¢rP#Ymée#égﬁhosld;
be paid by Lee Gale to the Commission. ' * '
The Facts :

1. Defendant° leased trarlers to Lee Galor dorng
business as Management V, chargrng Gale. 25% of all revenues(:r_
generated by equipment. hauling cement, and 30% of all,revenuos _
generated by equipment. hauling rock and sand Gale re-leased these
trailers to Pyramid on 'the- same 25%/30% basis.. vgale\;s owner and
president of Pyramid S ot

Y N

P
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2. ALl five corporations in’ question are" 'whelly’ ‘owned" by“
Tom Tedesco and Joe ‘Tedesco. * These corporations'includo two ‘of the’
trailer-leasing defendants - Mobile Concrete and TTT, and the’ three’
freight bill payers on the involved transportation“; United Ready
Mixed Concrete, United Pre-mix Concrete, and Spancrote.' The third
defendant, United Sand & Gravel, was a partnership owned by'Joe "
Tedesco’s and Tom Tedesco’s children, and managed by'Tom Tedesco.
However, the pormit to opeorate as a' dump truck carrior of United
Sand & Gravel lists the company as a dba of Tém wedesco, ‘Joe
Tedesco and F. J. Tedesco. Thus,” Tom Tedesco managed, partly
owned, ox operatod*all"éix companies. “Defendant’s witness), Pat

Viecencio, tcstificd that Tom Todeeco ran defondants and tho Unitod

T

Companies.
3. Neither complainants nor defendants' were acting as
overlying or underlying carriers in the’ subjoct transportation.

' 4. Defendants and the United Companies aly operated from
the same office. Pat Vicencio testified she was employed by‘United
Ready Mixed Concrote as its bookkeoper, and also did the v
bookkeeping for each of the defendants. Maintenance on'the
trailers owned and leased by defendantS'was performed by mechanics -
employed by the United Companies.: SRR

S. Defendants collected some of the rental’ charges from ‘
complainants by causing the United Companies to withhold such sums
from amounts paid by the United Companies to complainants for -
hauling. ' PN

6. Included in each defendant’s dump truck carriér S
permit and in TTT’s permit to operate as a cement carriex
(Exhibit 22) are standaxrd Commission altex ego’ restrictions. ‘For'
example, paragraph 10 of United Sand & Gravel’s ‘permit prov;des-”*‘”

"Whenever permittee engages ‘other carriers for '
. the transportation of property.of T. S. Tedesco -

or F. J. Tedesco or J. S. Tedesco or United

Sand and Gravel Company or Mobile Concrete Co.,

Inc. or TTIT, In¢c. oxr United Premix Concrete,

Inc. or customers or suppliers of said
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Lnd1v1duals ox partnershxps or corporatmons, o o
permittee shall not pay ‘such 'carriers’-less-than

L00% of the aﬁ plicable minimum. rates .and. - e
charges established by the Commission for tho .
'transportatlcn actually performed by such other‘
carxriers." ,

7. Tom Tedesco testified that in the spring’ of 1986,
based upon a'dxscuésxon with Gale, Tedesco. knew that.. Pyramxd
Commodities was a company he knew to be’ aff;l;ated thh Gale, and
to have performed hauling for the United. Companies. :

8. Exhibit 9 is a schedule of revenues, assosscd on the
basis of appl;cable minimum rates, pald to Gale.' Part 1. of the
exhibit relates to the transportatlon of rock and sand.w It shows
that during the perxod June 1986 thxough Deccmber 1986 _gross
revenues for this transportation amounted to $758, 284. 52 Trailer
rentals (15%) permzcsmble under MRT 7=A ox 17-A amount to
$113,742.67; however, Gale pamd traxler rentals on this’
transportation of $176,632. 38, an alleged overpayment of
$62,889.71. : S L
9. Part 2 of,Exhibit 9,relates“to)the.transpo;tation of
coment. During the seven-month peridd'Juno‘through\Decembor 1986
gross revenues amounted to $422,774.52. Trailer rentals : (9%)
permissible under GO 150 amount to $38, 049 72 however, Gale paid
trailer rentals on this transportation of $74, 387.08, an alleged
overpayment of $36,337. 36._ Total allogcd overpaymonts for trailer
rentals on the combmned transportat;on of rock and sand, and cement
are $99,227.07. ‘ s e
Genexal Oxdex 150 . . i‘f i

Defendants argue that the provxs;ons of GO 150 -xegaxding
leasing of trailing. equpment do not . apply to sxtuat;ons .othexr than
those inveolving transactions between overlying and underlylng
carriers. They. refer to Rule 13 of GO 150: “A. No lcase,pﬁ :
trailer equipment shall provide for the payment. of. rental in excess
of 9% of the charges applicable under the rates prescribed .in the. -
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overlving garrier’s tg;iff ox contract for the‘;;ggsgo;pation
performed in said trailer equipment,..."  (Emphasis-added.)

We recently addressed ‘this p:eciseﬁiSSQe{;§;Qééision
(D.) 91-09-002, dated September 6, 1991 in Application $0-08-023
(mimeo. p. 5, Footnote 3) as follows: T e

"The 9% limit in Rule 13.1 is calculated by
detexmining the overlying carrier‘s tariff or
‘contract charges. The reference to 'overlying’
might appear to bolstex the position.that . - .. -
Rule 13.1 is inapplicable to the subject leases
if one infers that the rule is operative only ' °
when there is an overlying carrier/underlying.
carxiex relationship. We reject such an
intexrpretation. ‘ o o

"*When an earlier version of the rule was ,
adopted, the Commission clearly intended that
the 9% limit would apply to carrier/shipper.
relationships (to prevent xebates) as well as
intexcarrier relationships. (D.69557; Minimum-"

i (1965) 64 CPUC 684.) In the
case of shipper/carrier leases, the limit
applied whether or not there was also an
overlying carrier/underlying carxier
relationship involved. The term ‘ovexlying’

did not appear in the rule when it was a
component of formexr Minimum Rate Tariff (MRT)
10. It was added along with other minoxr _
lanquage changes when MRT ‘10 was cancelled and
a. program of carrier-filed rates was adopted.
(See D.82-02=134.)

"It is apparent that the language changes were
made mexely to adapt the rule to the new
requlatory program of carrier-filed rates, not

to substantively change the xule. The only .
meaning that can be given to the term o
‘overlying’ in Rule 13.1 is that whenever there -
is an overlying carriex/underlying-carriexr - -
relationship, it is the former’s filed ‘
transpoxrtation charges that form the basis for
caleulation of the 9% limit." = . . --

Discussion
Considerable evidence was presented during the ‘condict of
this proceeding concerning the alter ego’relationship, through’ -
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common” ownership, management, “and control of the three defendant
trailer lessors, and the shippers of the’ cement “and the"rock and”
sand transported*rn the leased trailers. Indeed, the Commnssron
has recognrzed this alter ego relationship by condrtronang of the \
carrier pexrmits issued to TIT, etc. It appears to us that ‘the ¢
existence of this alter ego relatronshrp is undensable, “and one
which would warrant close examination if presented to the -
Commission in an investigative proceeding. Furthermore, ‘the '
payments made by Gale/Pyramid to defendants, to the extent they
exceeded 9% in the case of cement hauling, and 15% in’ “the’ case of ’
rock and sand hauling, because of the alter ego relat;onshrp L
between defendants and shippers constitute a device oporatrng ‘to
defeat the minimum rates named in MRTS 7-A and 17-A, ‘as ‘well"” as
cement rates applicable under the prov;srons of GO 150. T,
Public Utilities (PU)" Code $ 3669 provrde,. ‘

"No person, corporation, or any offrcer,

agent, or employee of a corporation shall, by o
means of false billing...or by any other device .
oxr means, whether with or without the consent -

or connivance ¢f a highway permit carrxiexr, ox -

any of its officers, agents, or employees, seek

to obtain or obtain transportation for propexty

at less than the minimum rates or charges or -

more than the maximum rates or charges _
establrshed (=} o approvcd by thc commiasron.

By vrrtue of the common ownershrp, management, and, L
control between defendants and the United Companies, the payments ,
to Gale/Pyrade of the 25% and 30% trarler rental chargee rcsulted
in a financial benefit to those common ownexs that should not, and
would not otherwise have occurred. L e

Wwe conclude that the excessrvc charges were 1mproperly
assessed by defendants, a Q paid by gg ng;ngngg because of the
alter ego relationship between defendants and the Unxted Companmes.
Gale has held operating authorrty rssued by this Commrssxon for L
many years. He knew, or should have known, that the-arrangcmont he
entered into with defendants and shrppers was an improper one. we

-
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find that Gale came to this Commission with, unclean.hands and. .
should be put on notice. for participating. rn such.a devnous .
arrangement.. Moreover, defendants should, have known better than to
enter into this type of ~axrangement and, should be samrlarly
cautioned. . S W
However, we cannot fand that the Commrssron.haslfnm,x,
jurrsdrctron over these arrangements within the context of this.
complaint. proceeding, and conclude that the proceeding. must be
dismissed. PU Code § 1702 states, in effect, that complaint. may be
made by the Commission. of its own motion, ox by any. person, setting
forth any act or thing done oxr omitted to be done by any public .
utility. And PU Code § 3731 provides that complaints may be.made
in regard to matters pertaining to highway permit carriexs in the.
same¢ manner as specified in Part 1 of Division 1 of .the PU Code.

Rule. 9 of the Commission’s Rules of Practice. and
Procedure sets forth the bases and limitations for prosecuting
complaints before this. Commiss;on. Rule (a) thereof provrdes that
any party may compla;n of any act. or thrng done or omxtted to be
done by any public utility, while paragraph (b)" provmdes that a
party may complain of any rate ox. charge assessed by & highway
carrier in violation of any prov;sion of law, ox’'of any rulo ox
order of the Comm;ssron. “ o ; \

In the case before us, ‘the v;olatrons have occured
because of overcharges by defendants as trarler les ors and alter
egos of ‘the freight bill payers on the transportatlon at rssue, and
by undercollections by complalnants. Defendants did not vaolate
any provision of the PU Code, ox the H;ghway Carrrers Act, ox’ any
rule or decision ¢of the Commrssron rn therr role as h;ghway permrt'
carrrers, or public wtilities.

. The corxect remed.y £or complainants in these

' circumstances would have been to seek recovery of the exccss o
trarler rentals in a court of competent jurrsdrctron. PU Code"‘“\
§ 3671 provides, in part: "All complalnts for the collectron of o
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lawful charges, or any part thereof of highway pormit carriers may
be filed in any court of competent jurisdiction ‘within ‘three years
from the time the cause of action accrues, and ‘not’ thcreafter,LL.‘
Thus, since the transportation of cement, and roek and’ sand waa'“'
performed pursuant to cement contract carrier and dump truck
carrier authority held, or which should have been held, by f
complainants, the provasaons ‘of 'PU Code § 3671 apply and’proVide
the appropriate course of action for rocovoring chargos improporly
assessed. :

PU Code § 737 provides that f...complaints for the o
collection of lawful tariff chaxges of public utilities may be :
filed in a couxt of competont jurisdiction within' three yoars from
the time the cause of action accrues, and not after,..f“ To the -
extent the transportation of cement may“have been performed
pursuant to' cement carrier (public utility) oporating rights held,
or which should have been held, under authority granted pursuant to
the Public Utilities Act, PU Code § 737 provides the appropriate
course of action for recovering charges improperly assessed o

Dofendants in thoir'supplomontal briof arguo that,
properly characterized, the complaint seeks (1) a declaratory order
that GO 150 and MRTs 7-A and 17-~A apply to ‘the trailer leas;ng

arrangement' between the parties, and (2) an awaxd of’ monetary
damages. They assert that because the Commission has no’ power to :
do either, the complaint fails to state a cause of action within
the jurisdiction of the Commassaon. '

 Defendants refer us to “Freightlines v. DePue

warehouse Co. of San EXa0¢ 43¢0 (1970) 71 CPUC: sos, and caso eited

therein, and to Athea ' tants, .“ ANR
ms, Inc., o ' (1987) 26 CPUC 24, 104, 112. e

In Bayview complainant sought a determination by the
Commission that dofondant's two warohousos wexe not contiguous, but
rather wexe two separate and’ distinct points of" origin. The S
Commission dismissed the proceeding, holding that the complaint
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sought a declaratory judgment and therefore :fa:.led to state a cause .

of actlon wlthrn the jurrsdactaon of the Commrssaon But we, do not
necessaraly concur wrth defendant that complaanant s plea , ,
constitutes a request for a doclaratory Judgment; and At ;s not '
necessaxy that our decision Jhere hang on that determanataon.w We
are dasmassang the complaant s;mply on jurasdrctaonal groundsf“h
relatrng to defendants’ roles not as hlghway carracrs, or, publac;w
utilities, but rather as lessors. _ e ,
In Athearn we dismissed the complalnt agaanst certarnbnﬁ
tariff publishing agents, because they were not public. utilities,
holding that Commission jurasdactlon to heax complaants under PU.
Code § 1702 is limited to those concerning acts done ox, omitted, to

be done by public utilities. In Toward Utility Rate Nommalization
_wwmmg 83 CPUC 318, we

dismissed the complaint with respect to Foote, Cone & Beldxng/Honxg
because that defendant was not a publac utility. >
Compla;nants in their supplemental closang brlef refer us

to BEQE . Goast Txucking Inc. 228 Cal. App. 2d at 149- 150 and to
Kgllx;zrugg;ngmggmngnx D. 76055 (1969) as authormtaes for its claxm
that this Commission has authority to order payment. of lawful

charges. But in Kelly we oxdered a prime carrier to pay, subhaulers
amounts due, as a result of our own investigation (Case 8805, filed
May 14,‘1968) and not a complaint procooding In Rraty. plaintiff
had appealed a judgment of the superior court in favor of .
defendants. Plaintiff, at the instance and drrectron of thc ,
Commission, had brought action against defendants fox a balance
claimed to be due as full chaxges fox. prrmc haulang at the xate .
prescr;bed by the Commission. Defendants had taken the posat;onv”
that the decaslon of the Commission finding that the defendant ,
carxier. and xts alter ego lumber company had entexed anto an |
arrangement constxtuting a device to. secure lowex transportation -
c¢haxges was not binding upon the court.v Agaln(“the_assuesﬂanyolved
in Rratt had their genesrs_;n_a\CQmmassxon inVQStigPt;QP;Q?”FPQMw:
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trucking company, not in a complalnt procood;ng (Tho court, in
fact, stated in its dec;s;on.'"“The respondents correctly'contend
that the courts of this state do have jurmsdxct;on under the law to
entertain cases relat;ng to the recovory’of ‘sums which axe’ due
pursuant to rates for transportation.”) The issue befoxe the court
in Pratt was not the question of primary jur;sdxctxon, but rather
whether a trxal court was bound to follow the decision” of the
Commission. = (The appellate court found, of courso, that the lower
court was so bound.) ' ' ' e
We agaxn voice our stronq displeasure with all part;es

involved hexe - complainants, defendants, and shlppers Ln '
concocting this device, a stratagem’ obv;ously dosigned to
circumvent payment of the correct minimum rates and chargcs
applicable to this transportation. Therefore, we will d&rect the"
Executive Director to cause the Transportation Division to' * A
undertake an audit of the¢ transportation records of. complainants as
soon as pract;cable, and of the records of any other carriers who
may be known to recently have performed transportat;on for the o
shippers and lessors on this trans portatlon.' I -
ggmmgnt and, Rgggx S

' In accordance with PU § 311, the ALJ's proposed“decxsxon
was mailed to the parties on November 14, 1991. B -

Complainants did not file commonts. Defondants filed

comments, but "are not taking major exception to'ﬁhe'form’of“the'”i
fxndxngs of fact and conclusions of law conta;ned in the proposed
decision.” Defendants urge that certain fxndxngs be amplmfied and’
slightly corrected, and that other materials found in’ tho‘“”'""‘-
discussion section of the proposed decision become either f;nd;ngs
of fact, or perhaps find their way into the ordor;ng paragraphs. j
' The recommendations of defendants oxpress pr;mar;ly their
preference with respect to wording in' the decision” concerning the
culpability of complainants in this disrcputable ventuxo. 'rhey do
not focus on factual, legal, or technical exrrors.’ There is no need
o modify the proposod dooision, partxcularly since we aro ‘

[
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dismissing the complaint fox failure to state a cause, of .action
within the jurisdiction of the Commassxon.;,v.. , L e

. Complainants’, rcply effectively d;sputes defendants',fﬂ_
comments, and uxges that no change be made to the proposed -
decision. . ‘ i e e e

1. Complalnants in 1986 performed transportatxon serv.xcec
for the United Compan;es,,;nvolv;ng the hauling of rock and sand,
and of cement, with trailing equipment leased from defendants., N

2. Defendants and the United Companies are operated under
common ownersh;p and management, and are in fact alter egos., .

3. MRTs 7-A and 17-A provmde that charges paid by a frexght
bill payer to a carrier furnishing a tractor and driver. thhout
trailing equipment, but towing tra;l;ng equipment furnished by the
freight bill payer, shall be not less than 83% ofhthe,opperwxse,iw
applicable charge. _ o .

‘ 4. GO 150, effcct;ve durmng the per;od the subject .
transportat;on was performed, provided, in pertinent part,. that "No
lease of trailer equipment shall provide for the payment\of ren:el;
in excess of 9% of the charges applicable under the xates,. .. ...
prescribed in the overlying carrxier’s tariff or con:ract for the
transportation performed..." L e L

5. While the subject transportatmon was not performed
pursuant to an overlyxng/undexly;ng,carr;er agreement,. it was, . .
nevert:heless, ~subject to. the 9% trailer lease provision naﬁed in .
GO 150 becausc of the alter ego. relat;onshap between defendants and
the United COmpanles. ’ . e e

6. The existence of the alter ego relatxonshxp between
defendants and the United Compan;es constituted a device undexr - .
which the. payments of trailerx. rentals in oxcess. o£ 9%, in the case
of cement haullng, and of 15%, in the case of. rockxand .sand.
haul;ng, amounted to undercollect;ons of . otherw;se lawful charges
for. the transportation in question. . _ N e e

7. PU Code $§ 1702 and 3731, and Rule 9 of the Comm;ssmon S
Rules of Practice and Proccdure, prov;de that complaints may be
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filed against public utilities, or against highway permit carriers,
setting forth any act or thing done or omitted to be done by any
public utility, or any rate, charge, or provision affecting any
rate or charge of any highway permit carrier. '

8. Defendants, in their roles as lessoxrs to complainants of
trailing equipment and as alter egos of the shippers, were acting
neither as public utilities nor as highway permit carriers in
connection with the subject transportation.

. 9. PU Code § 737, in the case of public utilities, and

§ 3671, in the case of highway permit carriers, specify that the
collection of lawful charges may be filed in any court of competent
jurisdiction.

conclusions of Law

1. The complaint fails to state a cause of action within the
jurisdiction ¢f this Commission.

2. The complaint should be dismissed.

QRDER

IT XS ORDERED that:

l. Case 87-10-020 is dismissed.

2. The Executive Director is directed to cause the
Transportation Division to undertake an audit of the trxansportation
records of complainants and of any other carriers which may be
found to have performed transportation recently for the shippers
and lessors involved herein.

This oxdexr becomes effective 30 days from today.
Dated December 18, 1991, at San Francisco, California.

' PATRICIA M. ECKERT
* OIRTIFY THAT THIS DECISION President
WAS AFPROVED BY THE ABOVE gggEg-ngAgégng
COMMISSIONERS TODAY NORMAN D. SHUMWAY
. Commissioners.

A
.Mff.&la. 3. CUGSEAN, Exocutive Dirgctor
’
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