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Decision 91-12-053 December 18, 1991 

Mailed 

DEC 24 '99\ 

BEFORE THE PUBLIC V~ILITIES COMMISSION OF THE STATE OF CALIFORNIA 

In the Matter of the Application of ) 
OEL ESTE WATER COMPANY (U 175 W), a ) 
corporation, for an order author- ) 
izing it to execute a Memorandum of ) 
Understanding with Modesto Irriga- ) 
tion District and the City of ) 
Modesto providing for a treated ) 
water supply. ) 

---------------------------------) 
o ~X N...l....O N 

.1.. SUmmary o£ Decis.ion 

@~~~~~&~ 
Application 91-05,-025 

(Filed May 9, 1991) 

In this decision the Commission authorizes applicant Del 
Este Water Company (Del Este) to execute a certain Memorandum of 
Understanding (MOU) among Del Este, the Modesto Irrigation Dist:ict 
(District), and the City of Modesto (City), providing for the 
construction of a project (the Project) which will enable the 
District to furnish surface water to the other parties.' The, 
Project will relieve Del Este fro~ its dependency upon a dwindling 
and deteriorating supply of groundwater, presently Del Este's only 
water source. The Commission also finds that Del Este's execution 
of the MOU is reasonable and prudent, and in the best interests o·f 
its customers. This is a ,final order, and the proceeding is 
accordingly closed. 
2. Background and Description 

of the Application 

2.1 Genc;;:al 
Del Este seeks the Commission's authorization to' execute 

the MOO, which essentially provides for construction o·f the Project 
to enable th~ District to deliver 30 million gallons (~G) of 
surface water per day initially, and up to 60 MG per ciay 
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',r' .," ,I' ,1\ 

ultimately, to the City and Del Este .. 1 Enterinq.:into.~el:MOU . ~ , .... 

will free Del Este'from. its,total, reliance'· upon.. :~ts' system of 
wells',' from>which its. entire wllter' ,'supply 'now comes..;: and whi?h. has: 
suffered. from stead.ily dec11ning wa.ter tables' and.: ,degradation 0,£ ",", 

water quality in recent years:.. ,.. :;' .)-, .: .. :: .. :~ .. '."'." 

Del ~te states thatitneods tho t'reatedwatar::which ,the 
Proj'ect -will' supply, and anticipates:'tnat this-water'-will')';'~-' 
constitute approximately 50% of the" total: supp'ly furn£sne"d>to' .its, 

customers in the affected service llrcadurinqsummer,months, and 
100% durinqthe winter months. With certain stipulated, conditions:, 

.~ .. ,~ . the Commission's Water Utilities Brllnch (Branch) recomme'nds',' 
approval of the Application~ In recognition of'.DeJ· E:s.te::"s " .:,' . 

customers' need for a' continuing supply 0'£ water which .meets· . 
increasingly stringent water qualitystand.ard.s,. and; thed.eeJ:ininq 
availability of such water from.. Del Este' s'exi'sting' underground .. 
sources, we agree that tho approval. sought by, Del : Este' is :required. 
We therefore grant the Application on the terrns'andconditions..,·'set;. 
forth in the Order. . .. .' ',1 

,"p" .:'J. 

",'""' 

, " '.,'1 ;""' 

,,':".~~~. "..... '._ ,,\!'. 'J.c.):.:~!.~~~l.'~:'-"_.,. : .... ~.(: 
1 Del Este's receipt, of Califor,nia .P;ublic Utilities."C~rnmission 

approval 'to' execute the' MOU is' an' expresscond'i tion precedent to 
Del Este's entering: into the. agreement •. :: (Append±x~A;p;-:(.:S.O~,,)'Det 
Este states only that its Application, is. made,"pursuant to the.,. , __ .. 
provisions of the Public Utilities Code. ' .. ~and'General' Or'del:' ./ ,.' .' 
No. 96-A." (Application, .p. 2'2.) .. Althouqh, the 'la.tter order . does.' . 
not, on its face, require OelEste to seek, nor ,autho::;ize ,the .,~", 
CommiSSion to give, such approval, we do so pursua'nt' to 'Sect"ion 701 
of the California Public Utili ties Code , which. s.ta tes.:' , .. ,,> 

"'The commissi6n may supervise and: regulate every' 
public utility in the· Sta.te and may do- all ~,' .,,' "'.' 
things, whether specifically-designated.in this, , 
part or in addition thereto, which are" , . 
necessary and convenient in the exercise of 
such power and jurisd.iction." 
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2 • 2 Procedural Hi,§toxy , 
This Application.,is. an outgrowth: 0·£ Del.' Este;.' 5': reques:t ,',." 

for a general rate inerease in Applieation: (A~).' 91-93~O2'4'.·" In:.that 
proceeding Del Este- made a separate motion,. specifically seeking' 
the Ccmmission' s authcri ty to enter into ,the'MOO.; At the:' behest of 
the Branch, Del Este withd.rew its motion and refiled' its,: request in 
the form of the ins.tant Application. ~ Decision' (0.) 91-12:-073' 
in A.91-03-024,pp. 2-3 (mimec.,... .' 

The Ccmmissicnrecoived no.: 'prctests to. the Applicaticn. 
Branch prepared and sened upon interested parties. a report on the 
MOU dated October 1991, stating that Branch was concerned about the 
rolAtive pricrity to. bo acccrdedDol Eet~'e·euetomQre under'the· 
MOU, and about the possibility that they, cculd experience adversely 
discriminatory treatment because" their interests might net be' 
represented adequately en tho District'! Bcardcf.; Directcrs .• , ,The 
report alSo. makes certain recemmendaticns to. address these , 

",: 

concerns. By written stipulation executed November '13, 199:1', Del • 
Este and Branch agreed, inter!llli., that the secticns ef the· repcrt 
setting forth theso concerns and recommondatiens be deemed to. have 
been deleted. As part of the stipulation Branch alsc'recommends 
that the Ccmmissicn grant Del Este's Application and find that 
oxocution of the MOO by Del E!te i! rea3cnable and prudent and in 
the best interests cf its custcmers. 
2.3 saekgxoung of the MOQ 

, '~cccrding to. the; 'Application,; ,most, of'De~ Es.te ':s 'system 
'< .'.! .'- . j';' 

(and. approximately 80%' of its customers), are within'the D'istrl:ct"S:: 
bounddrios. All ef Del Este' s supply for that' porticn o(its, 
system is currently drdwn from undergreund .. , . A' water' managemen.t 
study dated November, 1984 (the Mentgomery Study)', which was .• 

~ . ' . ".' "', ' ~ '. ' .. 

prepared fcr the' District and: the Cityby'James M. Mcntgemery 
Consulting En~ineers, Inc., fO\lnd that Del Este's ,and the City'S 

, .". ", 
9roundwAte:r: sources werQ limited, !uppliee wQro d(!)clininq, And a 
continued decline in the qUAntity cf grcund.wAte'r"wou'l·d::,~esult in a 
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" " . ,', .. I." ~.,c' \", ,I" ". ,,'- _It',,' ," ,"- ,I. ,"'I:' ' •. ,r! .. ,~.'~<'I';' 'r..,.'r· .. ' .. ·lj .. ,i''t.'''· ... I''· .... ,. 

gradual degradation o'f lots" 'qual'i ty. Tnis' faet-, ~ . in coIril:>inat'lon'- 'w:ttn ' 
the prospect' of iricr-easi'rig:i~/ st;iri9~nt "f~deral" :a"n~ '::s:t.,:::e~': 'etirrikihg:':",> 

water. standards, 'port'ended giowing '<iJ:'f'ficulty' Jin, ~~et:in9' 'd6:m~~t1C"-;" 
'. '. ' ' • I ' , \ '. • " , , ,.: " f" •• '. '... I, ( " ••• ~ , ... , . ~ '", ) ," .• 

water supplZ needs s,olely through the use 6f ground.:"at:er"" The ' 
Montgomery Study therefore reco~enci~d that -th~':ciiy: ~rid 'D~J?E'~t~':-:' 
contract with the District for treated' s~rface "~ater ~~ s,ippl'einerit,::': 
their groundwater supplies. ' .' , .,' :,' ~ .. ,::", ":":I' 

Accordlng to the Appiication',the District,"~as "formed 
, .'. ..".', ." ," "'.' • j' , ", 

more than 100 years ago for the 'purpose of providing irr'igatlo'n 
water to serve the needs of agricultu;~~ ., 'Il'othat end> '~h~'O-istri~~' 

, • ,', • , ',' " \ . " ';, I " "f'-'" • , ,~ t 

perfected water rights sufficient to meet those . 'needs : HOwever, .tn:. 
~ • • , "" • • , ." ", , ~.. .0' _,c. ') . 

reeent years population growth within the District"" 5 , boundarles has' 
reduced the' irrigated acreage': while·: inere'asing' the 'd:~maiic:i" f~r'" .,,, 
municipal uses of water. Thh: portions o{ the ;s'cr;.,.ic~:'~rea~::' ofth6~: 

. ~, j:: " , \ .' , ' ' I" . (1' I : ~" ,,' ; I", 
City andOel Este which would be served w~th water pursuant to the 
MOU are within the boundaries: of the' District. " By, fur~is'hi:n~::;this' , 
water under' an agreement, the" District ~ould simpl~ silift?the:: u'se:'::" 
of its water from agricultural t6dom~stic p~rposes." .', ::.,''',,' ',. 

Based upon these circumstances ; Del Este ~nd the city'· 
~ ,".~ j.~' • • -, 

concluded that it would be in their best interests and those"of 
... ., ,,'1', 

their ro~pcctivc customers to utilize the District '~(~\Vailable 
• ,,' ., • J'.. .' \'".' '; • ' • \ 0 "'.; !.\" 

water. The Oistrict has sufficient water rights in the Tuolomne 
River to enable i't initially to di~ertand deliver 30:MG p~r;'da~/td:' 
the City and Del Este, and: to prOVid.~ for future-- eXpansS:6n'~o' 60' MG 
per day~ upon construction' of ~he ne6ess~rY· divers'iori ~dncr"1:reatm~nt< 
facilities. 

Both Del Este and the City hove in fact oxperienced a 
decline in the groundwater level in the Modesto area, and .,,, .. 
degradation in 'its quality. Del Es·te'·states"that' its· existinq, 

". • : ' ,/"1 '" 1 ,~', "...... .' 

underground supply "has' become, inadequ'ate- for ,(Oel Es:te's.J .,needs 
without reference to any allowance for future growth." 
(Application~ p. 3.) Del,ES~C has brOu9'ht,'.this:~,s.~tua.ti'o~'~~to,the ' 
Commission's attention several times. s:ince' prepa,ration; of' the> ' 

'1 " , • >," j. .' 
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Montgomery Study, most reeently in, A.91~,05-024,. 2 It now , • 
confronts what it calls a "cri'tic",i" situation with '~e-sp~6t. to i~~':~' 
underground supply_ (Application p. 6.) An ,ove~d~aft' o{"th~ . 
underg~ound suppiy h~s existed for~'ome time, ~;nd"ha's'be~~:" 
exacerbated by the' ongoing ~ i~-year dr~ugh ~'. "'Pu t, 'simply, :;: 'De 1 ' ," 
Este states, tta treated surface supply is needed"and needed ~ow." 

, .,' , . ~ :" " "" ".' ~.,. ",J.: . . , '" . 

(Application p. 6.) " 
, "i : ! .. ; . ,~ "'. " 

A water supply study dated March 24, 1988, which was 
•• . ~. ,I \ 

prepared for Del Este by Brown and Caldwe,ll Consulting Engineers" '. 
stat,es that tapping the surface s~pply,available from' th~·Dis.'trict', , 
under the torme of the MOt] is econom:ic~lly' thE>' ~ost' fa~~~~bl~ lo~q-.': 

• • • I \ I , ' ; '" • 

term altern"'tive for Del Este's customers. It is also a matter of 
10' • \" ., "I ,". 

virtual necessity to do so,for Del. Este's customers must, be' , 
assured of a supply whieh will meet eurrent California Department 

, ' • •• J • "'" \ • ~, , " 

of Health (DHS) standards. As Del Este admits" "The present 
. . . ' • , . '. ~ t , , 

underground supply does not. The treated surfae,e supply will." 
I .• 'I .'.', 

(Application, p. 7.) Del Este, th~refore believes that the .. projeet, 
must go forward, that Del Este's partieipation is essenti'7'-l, and • 
that timo is otthe o!!onco. 3 . 

3. 'Khe MOO 
. ,. . . . 

The MOU provides that the District supply treate,ds.urface . . " , , ' \." ~ ~, 

water to, the City, and Del Este by means, ~f the proj~et~ which ", 
• ,c .,' , i 1, '"II. 

eonsists offaeilities necessary for the diversion, transmission, . 
treatme~t, and delivery of 30 MG per 'day' of surface w~ter.) ,The " , 

, . 
parties intend that all eosts related, to the~roje~t,be borne by,. 

, , . \ 

. 1,' • 

, : I ,.~ 

2 ~ Re Del. Este Water, Company, D'r90-12-,0S.3jmimeo·.) ,!',REtDel· ...•. 
E$te Water, Company 0.89 ... 11 ... 063, 33 CPUC 2d 508,. ,and. Roe Del Esto . 
Water Company 0.91-12-073 in A.9l:~03-024' (mimeo~). ' ,'.'" 

, . 
3 Excerpts from three additional reports confirming the , 

existence of the groundwater supply and quality problems and'the 
need for. the treated surface water project. ,eontemplatedby', the' MOt] , 
are eollectively included in the Application as Exhibit B. 
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the City and Del Este, with neither profit nor loss~c~;uing."to, :the 
, , ' • ' , .' .• ' I • _.. • .' '" " ., " ,,I.",.. ~, . . 

District as a consequence. ,,:., ""::'),'u:: ": ',", 

A3de~cribed by the p~rt.ies,' 'the, Project consists ,of, " 
j • ! • • ~ I ". • '.," , .. ' :,' t +. ' \! (, j : • '\ , . , ; 

a Design Phase, a Construction Phase, and a Commerc'ial Operation, 
\ .',: .. " ,:,,"',) .'., '.' 

Phase. The first phase is essentially complete, and the second may 
commence upon exec~tion of the MO~~"" The "purpos,e o<~he:,~MO~, is to , 
memorialize the ~greements among the 1?arties' wit'h"re,spect. to the' 
Project (including 'their respective obligations under the Design 

. " ,". ' . .' .' . 
Phase), to provide funding by the partie,s for work done, during ,the 

.' ",,\.1 i \ _ . \J... ...J .-' . '" 
first phase, 'and to cstabl'ish a framework for future ag:r;eements 
leading to the development,~onstrUction~: andop~rat'i'on'O:f the' 

, \ • I ~ 

Project. . 
, '. ..'. 

In the Design Phase, the District retained, ,project, ' 
" ",', r , •• , I 

engineers, environmental consultants, a' financial advisor,' .a,n, ' 
underwriter, and bond counsel. It also undertook to, obtain . ",' . 
permits, 'licenses, rights, and privl.leg~s nec'essary'f~;r 
construction, oporation, and maintenance of, the Project. 'The 
project engineers' had to p'repa:r~ preliminary designdey~l,opment " , 
plans and specifications, and a preliminarY ~ost e~~i~ate f'o~ , 
review andappro"al by the'parties. Af'ter appro:val,' the ~ngineers 
will 'prepare final "nd comple,te construction d'ocumen~s, a~d.afi~a,l· 
construction cost estimate. IntheConstruc:tion' Phase" financing'" 
and construction of the Project will be compl~ted. B~'fo're, 

• "" r " 

commencement of this phase all necessary agreemen~s,.in6luding ,a 
separate Treatment and Delivery A9'r~eme~t: (TOA),' will b~exec\,1.t~d. 
Finally, the Commercial Operation Phase will. ~egin upon commercial 
operation of the Project as. described in the 'l'OA~ , "."., '. ' 

The District will operate and maintain the proje~t and' .' 
deliver water to the City and Del Este as provided by' the 'l'DA.:, 
Water delivered must meet all state and federal dr,inkingW:ater 

• ,'. L 

quality s.tand~rds applicable' to the Project., .'!'he 'first. pha8c', S 
costs and eXpenses will be included as 'an' eieme~t of, P~oj'ec't " . 
fin~ncing 'and w!ll be reimbursed to' District 70'%' by CitY-and 3·0% by 
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applicant unless the CitY·an~·D~i.'Est~ ;"qree 'todiffer~~~ ",.::'~ ," .... 
, , : •• ' •• '\.,:' :.' "'/" ,,, .j' 

proportionate shares. The MOO provides for reimbursement of ~ 
party's share uJ?On abando'nrnent 6rt~rminati~~,,'~~' ~h.~,p~~~ec:~ b:(:o~e 
of the parti.es.,. , .,' ,,; ,,:,'" ',: . ,I,' ." <:" 

Del Este's future share.of the first,phase costs and 
expenses incurred by the Dis~ri6t'~il1"'be ,repaid. to th.e',.'oi~trict,', 

. ",', , , . I' .. 

through the Project permanent financing. 'Del ,Este has, already, paid 
. , . ' .. , . • .," • .,: ,', I '. 

$l28,400 as its share (15%) of costs $0 far incurred by the 
District. The bal",nce ~f the firs~ phas~ 'costs (c'urre~tiy." 
estimated to be $5 million) will be incurred by the Oist~iet in'the 
future. Del Este believes that' all of these costs will be rep,aid , 
to Distriet through permanent financing, and that its additional 
financial exposure upon execution of the MOU should 'not exceed $1.5 

T " • '. :,' , ' ' • ',,[. \ "",.' " 

million. 
The MOtT provides for approval of p~eJ.'iminar~,<~~d.· £i~a{: ' . ' "., ..', '..., .. 

.;. 

• 

design work and cost estimates by the' City, and Del.Este"and." 
requires the wri tten authoriz~ tion ' 0,£ , bO,th 'i,n 'order' for ,.\t~e " .. ,' ',' • 
Distric't t'oproceed under'the construction contrll.cts.' 'The .,tru~, 
interest cost of the debt financing is als'o subject .,t.o,the, approval 
of the City and Del Este. If the final. financing terms' exeee'd'such 
true interest cost, the financing. will not go forwarcl. ' '.': " .-

The District and it~ staff ,are responsibl~ for, ,,' 
.' , ", ,I 

administering the MOO and carrying out the tasks necessary, for ,the 
successful completion of, ea~h of th~ phases of, the' proje<~t .:"'.whil~, 
the' District Board o£ Directors has th~' final deeision-~-":kin9:"'· ' 
authority with respect to the Project" the City, and ,Del, ,Es:ee have, 
'the authori'ty to appr~ve or disapprove project-mile~ton~'s; namely'; 
engineering ~ervices, preliminary design and .co'st ·es,timo.tes, final, 

• ',',' ,,! -.,,'./' •• J 

design and cost estimates, and construction contr",cts. If either 
the City or Del Este fails to approve any of those miie~'ton~s,.· it " 
may 'terminate its involvement in the MOU' a~d the pr~je~.t~ ':'I~'th~j:' 
event of such termination,' ~he terminati~g party m~s:tP~Y '~h.~ . 

\ - .' ~. ~ , 

.' " ---
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District its full' share of Project costs' to'the:date of ,,'\': >'7 

termination~ ,>.,,' :) ',,' ,,-""" '" 

The MOU establishes t.wo advisory committees'to"\\Ss:(st the 
District with the Project, a policy Committee consisting' of:' ,," 
representatives of the Districti the 'City and'Del'Este,'which 
exercises'review functions with respect to'projoct mllostori03-/' 
budget, and major design changes, and 'a Technical,'Committee 
consisting of one staff person appointed by each party:' whiehhas ' 
certain consulting functions'with 'the" Project manager' relat:Lng ',to' 
Project design, construction,' ope-rat'ion and maintenance, "and: other 
advisory duties_ ' ,':' 

The City and Del Este,' through'the'policy and 'Technical 

Co~ittees, will participate in the annual budget propdrdtion 6.nd 
approval process. Both committees have speCified review' and' 
recommendation functions_ If there isa 'dlsputeover' the 'budget," \ 
the Policy Commi tteo mAy submit an al terndtiv6 to' the ob'jeCtiona~le 
budget item (or items) to the District' BOdrd, 'whichwilliconside'r; 
the alternatives and may ad-opt the annual budget only after public 
hearing- Either the City or Del Este:rnay torminate' the MOU:'prior 
to issuance of long-term financing if: either determines that the 
Project is not feasi:ble :by reason of technical, eng5.:necring:or' 
economic reasons, that adequat'e insurance is not 'available" at a" 

, , , ' " ".j • " 

commercially reasonable price, or that the District is not'meeting' 
its financing obligations'or is 'failing to pursue those obligations 
with due diligence. " ,'" , 

'The parties expect to finalize'the'TOA after's'iqning the 
MOU. 'l'heTOAwi'll contain a "take' or'~ pay" undertaki~g.'~' requir'ing":; 
the City and Del Este to pay stipulated percentages (70% and 30% 
respectively) of the fixed costs and debt service of the Project. 
This payment obligation will apply irrespective of whether, the, 
Proj~t is., fully operating 0:': ope:.:able,but is' 'subject~;to;,certain 
exclusions in the event that water' is" not delivered'" for':'is" -, -". 

• . ' ,<', ; • '. • • , • ~ , , ', :,. ,J ,t,;" . i r. ',1. . ~ I ,; 

consecutive months for specified ,reasons other than'drought-.. " ",Dol,; .. 

- 8 - , .. 
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Este's payment obligation.,to the Oi,str.ict .will, include ,the .. ,., 
• ',~' ..,. ~ ,1,." ~ ,.,." ,",_ ',. • • • , •. , • .• ,,_ ...~ I,,, ~ •• ,'" 0.-' .".' > ,i 'h' ,. 

District's actual cost of raw water at the same rate charged bY, .. the 
., . l.,' ", ,r, '" 

District, to ,agricul tur~l users,. and the cost, to the.Oi.s,trict of 
operating alld maintaining,_ the P~oj~~t. 4 """ 

Del. Este cannot state.what its payment obligation.under .. 
• \., < " " ••• } -, •• "", 

the TDA will be, since it will depend, among othe:l!' .:th~n9~,;, upoll the 
cost of the Project, the aggregate amount, term, ,and effective. 

.' , • ! ", 

interest rate of .the. debt financing, and the costs o·f bonet, ' 
I " I • :' I, ,,' • 

insurance, raw water, operation, and maintenanc;:e of ~h~P.roj:C?c.t •. 
However, Del Este believes that a reasonably accurate ,estimate of . 

, " ..' , , ~ I ... _., • 

all those costs will be available before it enters ~nto :t?~e,-'l':OA .• ,.:: ' 
Del Este states that. it will not execute that AgreemQnt.·,unless it .,' ,-' 

is satisfied that the projected costs are fair and reasonable"and 
• •• 't .'. "I . 

until it has obtained, appropriate Commission authorizatio,n. 
~ .. . ". . . ., .~, '- . , ... ' 

~_. O}&r¥YJ!a9A.!nJ!Lc..QJ}ili.tWL't) 
! -It'.; I "y, \ , 11'\."" 

Del Este'$ need for treated surface waterto"augment,: or 
. , ......, ' . ,~ ,,' ,...., ~\'" ' . 

.. ' 

• 

supplant its q.roundwate.r, supply is. unquestionable.· If DeLEste"" 
fails to obtain an alternative so~~ce oi supply.' ,the ,dep~~~ion:I';nd,~ • 
degradation of groundwater, its only current supply, ,w:~1.1 c?ntinue.: 
in the face of Modesto's .rapid g.rowth. Moreover" there appears to. 

• • • " , .,c • \, " \ ..", ... ,1 

be complete agreement that. diversion of the District's ,surface . . " . " , 

water supply from agricultural to domosticuso--at a ,time, when, ' 
. . . . . .' ) ~ " '. . 

agricultural land .. is rapidly being turned. ove~ to.cc:>nuue7c~~,1" and 
residential development--is the best available: l)0lution : to:, D.o1. 

Este's supply problem. '. '. ;.c' '.,',,,. '" 

Del Este es.timates that the ,cost of treated w4ter from 
, , 

the Project will re<:J)li:ce an .inc:l:caso, in its rates, of,.app:l:o~at~~y\ 

" ...... ' . 

4 In addition to ·the foregoing·,."as security 'for 'its~'commitment-::,'~ 
under the TDA, Del Estewill. be required to pay,. the"cost to·" the ."'" 
District (estimated at approximately $40;000 per yea:l:)of bond 
insurance guaranteeing ,Del Este's' payment obligation'to the :.' 
District. 
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200%. The Commission: does" not: ·'take"l'l:ghtlyl a reque!st :t:o ; approve <;an 
agreement that will have sueh:a drastic: 'impact upon~:oe'l E'ste';'g ",/:,,< 

customers. But the request is justified: the high"er"coit'o'f'water 
is a price Modesto-'s ·ratepayers must"'pay for the- regi'on:"s explosive 
growth, which 'presumably brings with': it. , correspondin9':rat~payer" ',' 
benefits . 

. If· Modesto's needs could be met with a'stable-groundwater 
supply tapped by a limited number of wells, 'substantialinve'!tment' 
in new diversion and treatment faci:litieswould; 'not be.'requ,fred. 
But the area has a finite supply of groundwater'to'meet"its'grO'wing 
needs, 'arid much, of that' i~ unusabl:e because O'f the:prc~ence ''of 
contaminants and the,stren9theninq of wat.er quality: standards; 
Since Del Este's share of the project CO'st will be paid fO'r'by 
rates charge<lafter delivery of water'frO'm:the' new treatment' plant, 
the cost of that treated water' will be 'borne by the cu'stomers'whO: 
use-it. '_' , ,'I: ", \,1 ~'., '" .. " 

The MOU contains adequate: safeguards to- 'insure:that'" " .. 
project costs will not 'be incurred' imprudently> and,that"Del Este-'· 
has a reasonable ability to' control those' expenditures ~ . e In 'this 
regard. Del tste ~3 rights coincide withtho5~ of the: City;' insuri'nq 
consistency in the treatmente>feachby the- Oistri.ct;'·, trn"der' th~se' 
circumstances we authorize Del Este: toenterint~ the MOU an~ to 
perform its. obligations thereundor, and find that' Del: E:!ite·'''s; ..... 
execution of this agreement is reasonable and prudent and :·in'the'" 
best ·interests' of its customers. 

" As 'the approval herein: affords\ complete> reli'cf- to 'Del "'\ ' 
Este, and' as the TOA is a separate document with' entirely :severa:ble 
terms and conditions, we deny Branch's .request tO'issue' an: interim: 
decision., . Consequently, this' is' a fina'ldecisiO"n:" At' such 'time as 
Del Este, the City~ and the District finalize thetermso,fthe TOA, 
Del Este may obtain authority-from the CommissiO'n~' to :execut&'th'a:t<; 
dO'cument by filing an advice letter. Branch will evaluat'e:. the.' ":;: 
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... . ," ~ 

c~ndi tions of the. TDA . andproyide~ , i:ts~ ,recommenda tion· '"t~~ the· 
Commission in the. form of a resolution .. ' 
n~di.ngs 2f...Xact 

l.. Mos·t .of Del· Este '·s wa.ter syst.em:, and. a:bout, > 8.0,.% . of ,:i.ts 

customers, lie within the . boundaries: of ,the .Oistric.t:. : . .' ,:', ... 
2. Del Este's entire water supply for the portion of: ,,:its. 

system, that lies within District's: ;boundaries: ,is: currently drawn 

from underground..: .' ':>," ' . 

3. Del Este's groundwater supply, is l.imited.> ... '. ·i. '. '.i 

4. Del Este' 50 groundwa.ter :supplies are declining. -; ! '.. 

S. The continued decline in the quantity of·. Del .. :Este:'S. ,,', 

groundwater supply is resulting in a gradual degradation ;0'£: '" 

quality--:., . ':. :'.: 

'. > .. 

6-.. The.DHS wat~r, quality standards. have· been ,revi~d:"5ince:,· 
the 19S4 Montgomery Study,. are, strieter than they; were- at;- the:.time 
that study was made, and are making it more difficult for Del.:.Este 

• 

to meetm.i:nimum:water quality stanc:ards, particularly in· relation • 
to. the dibromochloropropane content· ,of i.ts ,water .. ' . /, 

7.. The water supply and water quality. pl:'oblems; wh'ieh.:,Del .; 
Este has been experiencing have been·exacerbated, by the· ongoing,,, .. 
drought conditions. in its service area.. 'n._ .' 

S. The District has a sufficient supply of, surface ,water to­
divert 30. MG per day initially, and 60. MG. ,ultimately,to~Del: :Este,,': 
and the. City for municipal use.:,., I:"';';':' 

9.. The surface water which i,savailable:.f·rom' the. Dis.trict,. , 
, for Del EstEl'S and the City'~ use requires diver~ion';3I.nd. treatment 
:before. it can be delivered for 'such.:use·, and faci.lities.: .. for: .. this' ,:,: 

purpose do- not now exist,.. '.:~".' . "',.'" ,',1", ",/, .e ':: .-:: 

lO. Diversion, and, treatment of. the su:face-,water;.:,available,.,:" 
from the District as.· provided: in the MOO is the m?s~~ ec~omically".: 
favorable ,long-term solution to- Del~ Es:te' s,·"water:supply. :and,:water.i"; 
quality problems. , '.: ._~" I .. 
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11. Treated surface water a';';;flable from the District would 
meet all current DHS water quality standards. 

12. The Stipulation for Settlement' fiie~i' in' thi~ , proceeding 
is reasonable in light of the whole record; cons!stent 'with~law, 
and in the publie interest. ';,', ;: ,',: ,'~!', ,.'; .. ' 

13~'As provided under the MOO, the 'project consists"of'>"'\ 
facilities for the diversion, transmission, i;;,eatment;'::and':"d.elivery 

, . - . ~, ' , . . . ... ~ ,... 

of at'least 30 MG per day of District"s surface water supply to' Del 
Este and the City. 

10':1 ' .• ,'": ,,' ":,1 1 , , 

, " • , "'.' I! 't:' .. ,",,' 
14. The terms and conditions of the MOU' are adequate' to' , 'h,' 

insure that Project costs will not'beineurred imprudently, ; and.' : ~', 
that Del Este will have a reasonable':abi:tit~t';to';e6ntroi "those 
costs. 

15. Del Este's execution of the MOtT would be reasonable:and 
, .. ' 

prudent and in the' best interests' of its customers. '" . , '., 
16. Since the MOU !tand~on its own and is':'sever~ble from the 

terms' 6f any"related document·· to ' be;exe~uted . by 'the:' 'parties in 
relation to the project, it is appropriate to issue a final 
decision in this proceeding at this time. 
Conclusions' of La~ 

1. Del.Este should be authorized to execute the MOU, and to 
perform its: :obliqationsthereunder. 

:2. The 'Stipulation:ifor Settlement shoulcl be approved.. 
3. This is a final d.ecision, and the proceedinq is closed. 

This decision should be effective immediately, in 
recoqniti0;'l th~~ .tJ:le ~OU.h.as"been executed by all of the parties 
thereto except r~el .E·s~te"tl:lat~ there is an urqent need for the water 

, .' .'~ '. . ~ . , 

to be supplied thereund.er "J~.nd that time is of the essence in 
constructing the Project t~ obtain that water. 

...... 

'. 
... • I ,- It~ 

... ,. "",,'" ................. ' 
.... ' 

.. 
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OLDER" .~; ! .' I' n. :,' 

, , ' ,I. '" ~' , 

IT IS ORDERED that,: , , ,'> ~ t. • ( " ;' " " • " 

1 ~ , ,Del Este Water, Company (Oel ,Este) is authorized, ,t,o, " 
. , . , . , . '. ..... " . , , '.... " ~ . , , . "" . 

execute the Memorandum of Understanding (MOU,).: in the. f,orm:~ at,tac,hed 
as Appendix A, and .to perform its ,obligations. ,in accordanco;.with 

." '., ..." . ,. '" 

the terms and conditions thereof .. " , .' ' 
, _ • " , ,: , , J I. ' I .,.~.. ".,.A, 

2. Oel,Este may obtain.aut1?-02:'ity, from the Comm~ssion, to, 
execute the Treatment and Oelivery Agreement (TO~)J~Y fi~i~g:,an, 
advice letter with the Commission.,at ~uch time as Del~te,: the 
City of Modesto, and .the,Modesto Irrigation ,District finalizo,the 

. . . . ,. " .. . ' .. '. ... . .,"" 

term of that agreement. Branch will evaluato the conditions(ofthe 
,I .,,' '..,' , '. • ' .. ' 

TDA and provide its recommendation to the Commission in the ;orm:,of 
a resolution. .', ,: 

3. The Stipulation for Settlement is approved. 
, ~ • '" J 

. ;' '., . ~ 

This order is ,ef~ectivetod~y.,. ." 
Dated Deceml:>er 18, 1991, ,at San Francisc:o, California • 

PATRICIA',JM·:'., .ECKE~: :~,i ")':()~: 
. . .President . 

JOHN"B.' OHANIAN'" .,1 

" , . 'OANIEL.:Wm::j;FESSLER i:" -:).,',:" 

" .:; "'.' .NO~~~r;=!;s . :'~ 
.. '. ~ ,. \ 
, . "/0.,; ~, 

:./:.,;. ',.. ... ,~, " ·1" •• 0', 

' •• 1, _. t. 

'., . .', I 1'.'.\',,,. (11' I' "·'I~'· .~. ;';fi: :.~ : f: ~)C·'· '~."';::' 

, CERnFY THAT ,THIS OEC!S~ON ' .. 
• ' .. , I .'. oJ· .. • ,'., • '. -~~) ",', (. "~.,','~ :",.~. 

WAS"APPROVEr>'SY THE ABO\lir" 
, 'COMMiSs:ONER~ ~TdOAY;;: '.".: ,:-::' 

'., ':..i -;~. '~.. , •. ; :.~. "'j t~ :.~ ~~ ''';' .~;."",.:: . > ,-";',::<J 

- l,3 ,~-

• 

• 

• 

• 



• A.91-05-025 

• I':" ... ·· 

. ' 

• 

.~. -, • c T .. ',.~ 

' .. ,,; ,. ~ ... , . 

-. ,,' 

APPENDIX A 
Pa.ge 1 

\" ... " ..... or 

• ~, .., .. ~I ," !,e 
,..., , . '~' 't 

.. ,~ I '''\ ... ~." ~ , •• ,-, 

.~', .. -.. ':: ...... ~: .. ' :.~, ...... ,,~.:.: ... 

~" : . ..' 

AMONG 

~ ,... 
... ," 
'" · .\. ,~ ,,", · ... 
.. .... · , .. · .... ,.. 

· ~ . .' ... · , · ..... 
,', 
1:._ 

r: ," · ... 

\ ","\ ~I' 1"", ..... ,' .... , ", ~. 

: .. ". '_. ~. ,. .I I""... '., ............ 

MODESTO IRRIGATION.:D'IST.RICT~ 'CI'r..f:O~ MODESTO 
AND OEL' ESTE WATER' COMP»l"i~' •... .,.' 

" .... , , • ~"I 

'e,,' 

,.J.!"" .... ", 

. --.) .. -::;" ', ..... ' ....... 

/ .... -.. ,-.­
,". 

... ·11;1 ... , 
.. •• ';'.J •• ___ • 

':>.:\~" ~-: ~ .'7.~~~: (/:; "(~ .;\. ;, 0 1~ · 

' . 
,., 

. " 

~.. t, 
V _ • Or-

,,,", " 

.. "'.tr-

, . 
,~ .... 
c:.: ., , 
,,,~'4 · 

, 
.,* 

· .' 
;. 

," .... 

:: 

~ 

.~ ;' ~ ,f', :~: 0 '~.':: ... . · · . ... \ .... , 

' .. ', 

• 
,1.... '.', _ #", 

,J ...... ~ >. ,i .. "''''' Of,' 

. '" -. 
'1.,..\"",.;~,) 
.~ I.., ;." '" .;,. 

:~: :"; I;;" ::~ 
...... ",", "1''''''· 
•• ~ ... .... .... j. 

.,....' ... '" ....... "'" . ..... ..., ,' ....... .,.,. ~ 

· 

· 
· 
· 

· 
· 
· 

.~ 
, 

t) , 
.~ ,.. 

'I." .. 
.[ "" ;;.. 
.... , . ... ~ 
<:' ,~ '. . .. . ,.. 
" -~, ,'" 
' . , . , .. 
4:..:.. 
':' :: 
", ,.. 
'- d. 

· :.0" 

, 
· ~ .. 
· , . 
· ",\ " · ',' 
· ;. 
,. ~ 

· · .. · · ,.. , 
· " , · .~ 

,'~\ .... ~ ~:~ '" ,"" .;-: ':"'!' . ,'I './ !., .... 
11 ....... , ...... \.','" 

(: OOC"3.MCr=c'::31W? 
5"'O-16400t::)/O:/14/'1I~ 

" 



.. 

'A.91-05-025 APPENDIX A 
Pa.ge 2 

Co • 

.. 

TABLE OF CONTENTS 

MEMORANDUM OF UNDERS'I'ANDING 
AMONG 

MODES'I'O IRRIGA'I'ION DISTRICT, CITY OF MODESTO 
AND DEL ESTE WATER COMPANY 

1. PARTIES . . . . - . . . . . . . . . . . . . . .. . .. . . . 
2. 

3. 

4. 

RECITALS • • • • • • • • • • • • • • • • • • . . . . . . 
2.l. District Formation and General Purposes ... • • 
2.2. Water Management Study ..................... .. 
2.3. Problems of Reliance on Groundwater .......... .. 
2.4. Water Rights ................... . 
2.5. Study Recommendation •• • ...... • .. • .. • • 
2.6. Prior Aqreement of March 8, 1988 ..... . 
2.7. Use of Available Water To Carry Out Recommendations 

of S,tudy. • • *' • ,e • • • .. • • .. • • • • • • • 

2.8. Enterprise Fund • .. • • .. .. .. • .. .. .. • ... .... 
2.9. Purpose of This Memorandum ............. • •• • 

.,' 
AGREEMENT- • • .o .... , /'~ .... ~,,, . ..- .. ~. e., ,_ .. 

•• " '->' ..... ~ .' ., .......... " ...... . . . . . . . .. . . . .. . . . 
. '~~' ':' y !' 

• .. • • e" 

• ,. • .,. .. ""T ,. "-" ,-co • • .. .. .. DEFINITIONS • • .. • • • .. • .. • .. 
" ·4 .. 1· _, Advisory Committees. , .. " '-0 ,. , •..• 

:('.0'2~· Chle'fExecut.ive' Of!'.icers~ ..... ' •.. ~ •• - :, ._' ..... ·"..0' .... .. . . . .. . .. . . . . 
. .. - . . 

4.4. DEW .. .. • • • • • • .. • .. • • • .. .. .. • .. • • .. • .. 
4.5. District ............ ................. · · .. 
4.6. Drainage Pumping ................ • ...... .. 
4.7. Drainage Review Panel ............ .. 
4.8. EIR ............ • ................... • 
4 .. 9.. Finance Committee ....o.............. 
4.10. Fixed Financing ••• .. .. .. .. .. • • • • .... . 
4.11. Govern.ing Bodies ........................ .. 
4 .12. Memorand.um • .. • .. • • .. • .. .. • • 
4.13. Montgomery .. .. • • .. • • • .. .. • • • .. ...... 
4.14. Next Turnout • • • .. • • .. • .. .. • .. • • • 
4.15. Parties ...... .o.. .. . . . .. .. .. · . 
4.16. policy committee ......... • .. .. .. • • .. •• 
4 .l7.' Project ........... . . . . .. . . .. . . . . 
4.18. Project Manager ..... • • • .. .. • • • .. • • .. • 
"'.19. Service Area • ....... • • ...... • • ..... • • .. -
4.20. Sit.ing Study. .. • • • • • • • • ........ .. 
4.2l. Study .... - • • • • .. .. • • •• 
4.22. Sunk Costs • • • • • • .. • .. • • .. ... 
4.23. Technical Committee .................... .. 
4 .. 24. TIC ....................... • ..... • ..... .. 
4.25-. Treated Water ..... ..... .. • .. .. • • .. •. .. .. 
4.26.'l'reatment and. Delivery Aqreement ............. . 
4.27. Var.iable Financing. • • .. ......... .. 
4.2&. Water Review Panel.. • .. .. • • .. .. .. .. • • .. . 

5. THE PROJECT • • • • • • .. .. .. • • • • • • . . . . . . 
5.1. Obligations of District and Expansion . . . . . . . 

-i-

• 
1 

1 
1 
2 
2 
2 
2 
3 

3 
3 
3 

,. 
4 

4 
4 

:-
4 
4 
4 
4 
S' 
S· 
S· 
5, 
5· 
S-
S· 
S· 
S· 
6-
6~ 
6, 
6 
6-
6-
6, 
7 
7 
7 • 7 
7 



~ J,' 

.. A. 91-05-025 ,.' APPENDIX A 
Page .3 . .. 

• 

• 

. ' 

6 •. 

7. 

s. 

5.2., Project' Phases . :':":':~.'~:'~~ ",:'~"'\:' """" -:~';::~,. - ...... 
. , 5,- 2,.1,. DesIgn: Phase' .. ',.: .. :: :.' .• ~ :~:, • ' ... :'.' ~~:. • • • 

S.2.2. Const.ruction' Phas'e~'~' -.- •.• ' ~"'e' ~.- ........ .. 

. 5'.2.3'-. Commercial' operat1:on: Phase 'e' :.' 'e' • • ... 

5'.3. Aiea to be' Served bYPr'o'ject , ...... ' •• '.;' ,.,~'- •• -
5.4. District Sole Owner _' •.•. ,. '~. • • '.'.:: '. 'e~' e: ::. • 
5.,5:" Disposition' of P,lans in--:theEvent'of,: T.ermination 
5.6. c.ooperationi~ pr~ceed~~'~~w1th ,project~'·: ......... . 

DESIGN. PHASE • • ,4' ••.•• ~ •.•. '~ ".'" ~ , • • .. • • • • .. .. .. 

6 .. 1.,. D:esign Phase Wo'rk~' .' ,.- ,-'. • .'.. • .':. •• • • • .. 
&.1 .. 1 .. Consultants'·' ' •.•• • ... ,' •• "".' ......... . 

. , '6,.1.2. ·propertYlntere'st·s,.:'. ." .. '. ".' .." • • .. 
. 6,.1.3. Prel'1minaxy and" Final Oe:siqn ".' ,~". • .. • • 
6~1.4. Environment:a1:Clearance ........... .. 
6 .• 1 .. 5-. Preliminary Financing Work .... -. ' .... :: • • .. • 
6,.1.6-. Negotiation of' Treatment and" Delivery-

}\qreement ' • .. ... , • . .' • • .. • • • • 
6.2. Costs for Phc!lse I to ~eAdvaneod ......... . 
6-.3-. Reiml:>ursement of Advanced phase I' 'Costs". • 

.. . 
CONSTRUCTION PHASE II . . . . . . . . . . . . . . . . . 

7 
8: 
8 
e 
8 
8 
8 
8 

9 
9 
9 
9 

10 
10 
10 

10 
lO 
lO 

lO 

COMMERCI'AL OPERATION PHASE ,III: ., .,.,. • • ,OO,' • 'r.' • ••..• II 
8.1 •. c.ommencement o!, 'Pha~e'III • • ;'. .-.:, ". '.: '. :'.. .. ... 11 
8.2. Dis,tric,t 0oligat'ions' During Phase It!':' ........ oo 11 
8. 3.. Standards. of 'I':ea ted Water • • • • • • ........ • II 
e.4. Obli9'ation of City and": DEw to: Take Water '.~:.. • •• 11 
8.5 .. Expansion of Grou'nc1wa'ter' ,Capacity :andCommingling 

of Groundwater' • .'.. -." ~. • ;; • '.";,. • • • • ... 11 
8.6. Exchange of. Ground.wat'er. tor Treated!7ater .'!. .. .... l2 

8 .. 6: .. 1. Delivery, ... , _.- .• : ., .,," •• ,.,.' .. • .. • 12 
8.6.2. Co~ts., ,.' ,e, ' •••••• " •• ". e • • • • • 13 '.' . 

, . S..6-.3,. Records ... __.. .. • ," ~)" ~ :,~ .. , ::~ .. ',',,' ... ,,~~.' • •• l3 
8.7. Force Ma'j eure .. • • .. • • • .. • .. e .. .. • • e .. ... 13· 

9. AOV;:..NCE OF PRE-CONSTRUCTION 'cos'i" ~"~"':~. :~.\' .. ·:':·':,:~,,;:s.. ...... l5 
:9.l. Advances ~y Dist'rl:c,t',: crty'~ and. -:DEW ,:'S1.:.nk 'Costs, 

and Approval '0 f Other, '"C'osts '.. ~: ; .. ~, ~ ',: ~ • .. • • 1 S 

10~ 

9 ~2 ~ Reimbursement of, "'SunX',costsand Advances" ,-
Percenta9cs .' .. • • _ "'.. .. .. • .. • '.' ...... ' ~' ."". • •• 15 

.. 9.3. Interest on .. Advances ': '.~ ,_ .. ' • ~. ~.: ~ _ ~.~. • .. • • e. 16 
9.4. Costs of Studiesand.,Negot£at1on' Borne ":by Each 

Party • .. ~ ~ ., ~ ~'. .. ;;. ::: •. ~ ,., . ,~,' ,',~ . ~:: :. -;. "e • .. •• l7 

PROJECT -FINANCING • .. • ..' ~ • '~"~ '; .~. • • .. .. • • .. 
. 10.1 •. District to~Arrange.F.1nancing"'l'Ake or Pay 

Provision, Excuse fromTake'~or' Pay • • • .. • • e • 

10'.1.1. Excuse, FiftY"Percent' of~Contracted Water 
, not Delivered. ..'';'. .~ ':". .. .. • • • .. .. 
10.1.2. Excuse, E1ghty percent:of.Water Treatment 

Plant Destroyed. • e .'~ .~. ., e ~ ." • ' •.. ; "'.. • • e 

10'.l.3. Excuse; -Fifty Percent' of- W~ter' Supply • • • 
10 .l. 4. New Period. of, Excuse: .• • • •..• • • • • • • 

10.2. Varial:lle Costs. oo ...... ,.>·e '. e •• ,,0 ......... . 

10.3 .. City' s and. DEW's Payment Obli9ations'~" Treatment 

-11-

17 

17 

l8 

18 
18 
19 
19 



,A.91-05-025 
.. 

11. 

12. 

APPENDIX A 
Page 4 

and. Delivery Agreement • • • ._.. • • •.• • • .. • .. 
l'O.~ .1. ~ RAw' Water" ." • ~ .... ' .•. ~!.'.,~ •.• :, ~.".' ,~:, ::~".: ." :'~'I ,.~~ .. • • 

. ,,_ r . """~' "I'" ") 
10.3.2. PercentAges.-.,.' ~"'. ' .. '.' • ,.~ '."" .•.. ".:'. • • • • • 
1"0 • :3 • 3 •. Re,c:ords, '. I ) ,:; "" • ~~ <:-~ ~,' ... :~.~; ''':- .~~ ';~ ., '~~~ '. r.~ • •• :: •• :2. • • • • • 

10'.4'. Security for, payin~rit:; Rate:' Covenant· by,: City ••• 
10'.5'. Drainage PUmpin'g-. .:':.;' ~:, .. '~ .'.:'~ :'; -'/' ." :." ,~. • 

10-.5 .• -1 •. CO&t Items . . ..:' • . ,' .' ' ".... .', ; ..... ~~ ': :~: .oi "~ ... :.'. . . . 
10 "..5.2 .,Ina.bil.1:1:.Y toNoW'~ Make' Deterrn1:natio,n"~ • • .. 
lO.S.3. First' Fivo Years - .'. • • '. ~""".' '".' ~ • .. • 
10.5.4. Invocation of RevieW' ............. . 
10.5,.5. Review By' Chief:,ExecutiveOff1cers'~',,:. • • • 
10.5.6. Drainage Review Panel ••• ' •• " .,:~.: ...... 
10.5.7~ Dete:z:m1nation ~yoDrainage Review Panel 
10.S.S. F.inainq~' ana Decision ••• , •• ,' •••• • • 
10.5.9. Subsequent.DeterminAtions ••• ' ••• • •• 

10 .. 6'. Drainage Pumping in Ci ty'and DEW Service AreAS • • 
10.7. MArketing of Water Resulting from Drainage Pumping 

10.7.1. Allocat'ion • '.-.'.' .' •• '. -.' '.' ...... • 
10.7.2. Rev.1ew by Chief"Executive Officers •• ;.oo 
10.7 .. 3. Water, Review Panel •• ~,' ... ,~"' .' ::oo-. • • • 
10.7.4. Determinat',ion" ~y Water Rev.1eW'" Panel·:. • .. • 
10 .. 7.5. Findings and Decision of Water ReV1ew Panel . . .. . . "/ .,'. ~ 

DELIVERY OF WATER .,.... _ • .,.OO • .. . . . • . . • .. .. 
11.1". Water Supply to City and' DEW ••• ';. -.'" .':,"~ • '.; • 
11'.2'. Formula fo'r Water, Entitlement " .... '.' .' "." ::'oo .. .. 
11:.3. Level Deliver.1es ,'- , •• -~. ';." .. '. ".:: ",' •• ,::." :: .... .. 
11,.4 ~Drou9'ht, Proportional'" CUrtailment .. -:'~; ." -." .... .. 

11.4 .• 1. 'Cu.rtailment •• • • • .. • • .". .' ~ •. ':. .. • • 
, , ,11.4.,2. Conjunct'i ve Use • :-.,. .. • ., ." '-:.". . .. . 
11.5 ... , Drought' .: .- ~- .~ .- .',OO .•• , -. '._ .... _ '0 •••• 

, 11.5 .. 1. Equal Priority •••• .: .,. ' •• ' '.' -' •••• 
, 11"5:2. Ad jus'tmen t of CUrtai'lment'.; '.) '. • • .. • .. • 

11.5'-3. Exeho:n9'efor 'Ground.water'.- '. '.' ...... . 
11.6 • Water 'to Remain -in Irrigation D:1str1ct Boundary 

~ • • ~ < _.. • " c" :.. :' ',: ~ .... ~ :~ 

PROJECT Mi\NAGEMEN'I'" ""," ,~,_ -",.,., ,. .. • .. .,.. • • • • .. .. • 
12.1 .. District ·,s Bo'ard.' o'fDir;ectors • .".. .. .': <> . .- .. 

12.1.1. Final Decis,.tons ., >. : .,,:-,, ~ ..-,~, .. .. . .. . 
12.1 .. 2.. Pro j eC,t- MAnage,r ," • .'.". .. • .' • ,. • • • .. • 

12.2. Duties of project 'Manager ..... • . • .. • -
12.2.l. Implementation of Memorandum ••••••• 
12 ~2 .. 2. Notice to Advisory Committees".. • • .. • .. • 
12.2.3. Specif.1c Dut10:5 ..... ' •• ' .'~ • '.' ..... 

12.2.3.A. 'Work plans ...... '. '. • • •• 
12.2.3. B. Progress Reports • • • .,. .. • • • .. 
12.2.:3.C. Administering Contracts •• , •• 
12.2.3.~D. Public Information'. _~. • • .. . 
12.2.3.E.Recommend.1nq Consultants ...... . 
12.2.3.F. Financial,Report ~ • • • • • •• 
l2 .. 2.3.G. Other Duties. • • • • • • • •• 

12.3. City and OEW ApprovaI"of Project Milestones .•• 
12.:3 .1. Engineering Services ••••••••••• 
12.:3.:. Rev10w of Prel.1m1nllry Da31qn' • • • .. • 
12.3.3. Acceptance of Final Design' • • .••• r 

12.3.4. Construction Contracts • .,. • • • 

-i11-

" 

19 
19 

, . . ' 

i~ 
2~ 
20 
21 
21 
Zl 
21 
2l 
21 
22 
23 
24 
24 
24 
24 
24 
2S 
25, 
26 

26 
26 
26 
27 

28 .• 28 
28 
28 
28 
28 
29 
29 

30 
30 
30 
30 
30 
30 
30 
31 
3l 
31 
31 
31 
:31 
31 
31 
31 
32 32. 
32 
32 



·A.91-05-025 APPENDIX A 
Page 5 

• 

• 

• 

, 12.4. Processinq",Mile-s-tone:,Approvals •. -, .... -. • ... ~ .. ... 32 
12.S.-'Project 'Fin'ancin9·:Approv~·lsl'.·~.' .-:.,~,'.:-;-.':'.,'~, .. "'~' '.";.. • •• 33 

12". S.l. Fixed Financing .. • -.. • .:-.: ' •.• ,~, • ': .• ~. • .... 33 
12. S·~2 • 'Variable Fi~nc1ng...· •..• ., .. -. •.•.• • •• 34 

12.5.2.A •. Initial Financing ••••.• ".. .. 35, 
12.5.2.B •. Convers.1on During Cons.truction 

·.Period. • .. ." '. '. '. ' •. ",. .. - '.:.. • •• 35, 
12.S.2.C. Conver$.10n· UponCommerc.1al' Operation 35 

12. &. Advisory Coromi ttees .............. ..... 36 
12" .. & .. 1. po-11Cy. Comm.i ttee .. '. .. 0'. ,.' ... • ... • • •• 36 

12.6.1.A. project M.i1estones • • • • ~ .. -•.. ~.. 36 
12.6.1. B. Budget Functi,ons •• .. '.. wo,. .. •• 3 6 

12.6.l.C. Mo.jOr O~l!Ii9n Cho.nge~ ' .• '.":' .. • •• 36 
12.6.1~O .. Other MAjor Deei.5ions (In·,.Excess. of 

$1'0'0,.'0'00) ..... , ••• ' •. , ........ 37 
12.6.2. Technical committee." ...... ' .' •• ~.. • •• 37 

12.6.2.>.., Consultation· with Project·' Manager .. 37 
12 .. &.2.B. Recommendat1ons,.to. pol-iC"y 'Commi ttee 37 
l2.6.2 .. C. Ad.vice,Relative to· Minor Decisions 

($$,000:'0'0 to $10'0,'000,.'0''0·'' ...... 38 
12.7.. Budget " ..' • .' ., .• ':." • • .... • ," • , •. ' .,' • '.. • • •• 38 

12.7.1. Budget Principles • • • • ... .'. '... • • ... 38 
12.7 .. 2. BUQget Process . " .. • • ... • ,.: ,~' • • • • ':3 8 

'12.7.2.A .. First Budge·t ............... 38 
12.7.2.B~ Technical Committee Review and 

Recommend.ation • • .' ~ '. • .- • ~ ... 38 
12.7.2.C. Information to' C.1ty and DEW"., ~ .. , ... .39 
12.7.2 .. 0. Policy Committee Review .~. • • .. .39 
12"7.2.E. Consideration of Budget by Policy 

Committee. .. • . • .. • • • • • ... 40 
12.7. Z. F. Rov.1sion of Bud98t,,' Alternate Budge't. 

and Report • • • • • • • • : 40 
12.7.3. Public Hearing, ... ~ ........... '.- • ~... 41 
12.7.4. Appearance at Hearing ~ • ~ • • • • • • .... 41 
12.7.5. Augmentation ." .... : ......... '.'," ...... 41 

13. TREATMENT AND DELIVERY' AGREEMENT • ..: .:"'. .. .,.. • 41 
13.1. Negotiation •• • • • • • • • • • • • .. • 41 
13.2. Phases II and III • • • • .. .. ~ • • • 42 
1.3 • .3. Aceount.1n9 andAr):,1 trat.1on • • • • • • 42 . 
13;~4 .. ~' ·F\1rtherl>eta11' in Treatment. and.' Ooli'l(ery:: ~~;",~x:nent 42 

i • _". • • (\ '. ~,i 

14 • LIABILITY .. • • • .. • • • • • • .. • .. • .. • ,,". ,,' .... ' '." 4 2' 
l4 • 1. Ins'uranC'e, ·General- .. ': "', .': •. ·w .. • .. .. • • • .. .. • 42 

14.1.1. Commercial" General" L1ab·i1i ty or Compre­
hens-.1ve:Genera;1.-L1·abili.ty Insur;ance ,~ .. ",.: ... 43 

14.1.2. ComprehensivC' Automobile- L1a~ili-ty .. :. '. :. 
Insurance .~ ... ' •. : ........... ~ .. ~.. .. 43 

14.1.3. u~rella or Excess L1ab11.1 ty Insuraric'e . 43 
14.1.4. Workers Compen:s-ation Insurance • • • • 43 
14.1.5. Property Insurance • • • • • .. • .. .. • 44 
14.1.6. Insurance Provi~ions ........... 44 

14.1.6.A. Cancellation. • • • • • • • .. . 44 
14.1. 6.B. Oi:!ltr1ct and others to be Named 44 

14.1.7. Approval of Insurers ................ 44 
14.1.8. Insurance Provision in All Contracts •• " 44 

"1v-



... 

A.91-05-025 APPENDIX A 
Page 6 .. 

15. 

16. 

17. 

14.2. Indcmni!ieo.t.1on·"4nd.:;Hold~.Horml."I·,·".'·. '. r.~. · .. 
14.3. Third· Party' Claims,~'Not"Cover.ed.~ by .In:sur~'nee, ~, 

Willful- • .. ' •. ~: ...... :. ,' •. :' .' ..... '. -- ,e.!~. ""'.' .... ', •.•• " .... " .. ': -."' ... ; .... '~ • 

14.4 .. Third· Party Claims, 'Not' Covered~ by"I:~urance, 
. ~ Ord.ina'~ .• ';. • .... e'· :;. ...... : • ~ :~, '~~ .• ". • • • .. • • • • • 

14. S. ClaimS Between:': Partie$'~ ., ;.,. _ ... .•• • • • • • • 
14.6.' Workers' Compensa.-tion. Claims ........... .. 
14.7'. Replacement' of Pro 'Rata Right of: Contri~ution 

RELA'I"IONSHIP OF· PARTIES . ' . ,- ,-- .'''' .... ..... '. . . .. 
, ,.' '. ~. ,'" .. . • d, ' • 

. ASS'Ic;m.tEm '. .".' ~.- ' .. ~ • . ... ..-.' ...... .;.'" e. _e.. • -, .,.... . . .. .. . . 
~.' ~... .':' . ";,.> ;,: ;.1 ';.. .. ~~ • ,~ , . 

· . . 

GENERAL PROVISIONS-' GOVERNING; MEMORANDUM 
17 .1.' Severance- '. • .''e. , .• > .. :. • • • 

.. . . . . . . . . . . . . . 
17.2." Wa.iver '. " ..... : ... e' • .;....~. ''...;.:'~:'''''.;'":'.~:::-'.''' .•• : "--:-' .'.:~"~ ...... 
1.7~. 3.: Counterparts'- _:.;. ,.;.. ~.: -;. ... ,',a .•. ·•••. • • • • • 

1'7-.4 .::' . Support!n'g; ·Resolutions. and·PUCApproval •• 
17.5. No· 'Rights in ·Other :Part1cs·'.. ....,. • • • • • 
17 .6.' Amendmen·t:. ,,,':. ,oo' :',;.: ..... ., • • • .. • • • 

1'7.7.' Obligations Pr1.or to Termination.: .... ' --: ~ 7~ .:~ 
17.·S." Captions· ... '. ' •.. ;;:':":'., ... :' ~ ." " •••. ,oo , ......... . 

17.'9. Addi tionalDocuments.·~~: •. .:".. ..oo:.oo'.oo"·.. • • • 

17.10 .. 'Each Term Ind'ep'endent ..... ,.. .'. • • .. .. .. .. 
17 ~ 1L;' Governing,Law .. ' '::";': ;;.:' ..... ,..> . . . . 

· . . · .. . 

. · . .. 
18.. TERM AND TERMINATION .. ":;' ~.; .: ........ "," • .. • .. • .. .. 

18 ~ 1. "ExecutionbY:'AI1 Part£es:.~ •. :.·- .. ':. • • .. 
18.1.1. Sup~rsc-ded. 'by .Othor :Agreemont .. .. .. 

. 1 S. .. 1. 2 .. ,Termina·tion.:.by ',:Unanimous Agreement ... .. • 
18.2. Termination-of·Partie.tpation'Prior to Financing 

19. UNDERTAKINGS' •.• . ". . . --.. ,. . '. • * • • .• -. • . .. . 
, , '.. ~ .. " ,~ 

. ....... .~~ 

20. WATER RIGHTS- AND OWNERSHIP::::... ." ,.' ....... • . . .. -.~ 

21.' NOTICES 

Exhibit"}.:" 
Exhibit "B" 

.. . . .' . /;~: .......... ~. './;' , '. ~.' ," .. ', .... ..- ...... ,. ". 
,\. " " .. ,.. 

, ~ • • • • ~ ".'..: .:.~ :' '1, ~ .. ,: I ~: ,," 

, , . . . EXHIBI-TS, ., ,.' '. .. .. .. ,,;,., .~ 

: Re 5 0'1 u ti'~~' '~~'~~~~~b~ng: AdOP~ed; ~pk~j:e'e£ 
Sunk Costs ... 

... ,~. r... , ". . ~ \ ... ' 

ResolutIon of City Authoriz.ing,··Exec:ut1on 
Resolu:tion·of DEW Authori:ing Execu:t:ion '" 
Cal:iforniaPublic Utilities Comm.ission 'Approval 

~ " , ,,". .. 
. ' . .," 

., 
, ~ , 

"',", r-

~ . .. ~ . 
"'r'" 

:,.P .• " • ' •• ,~ " ",_ ~ 

:.::::.~ : .. ;':, . ~.. ,. . .. 
• ,I'" _ • \.t ... 

, .;. -", j., """, .. " .~ ,,' ',",; '.'-
" , " " , 

>. .. ,. 

~ .....! I'~ ~. 

'''." . 
...... - ,~. ,. 

. ,'"..... ~ ;'-,;., 

-v-

• '. ,w. • 

. . 
• ,I. 

45, • 

:-46· 
47 
47 

47 

48 

49 
49 
SO 
so 
5·0 
50 
51 
5,1 
Sl 

'Sl 
51 
5,1 

51 

~~ 
52 

,53 

S3 

53 

• 



"A.91-0;-0.25 APPENDIX A 

• 

• 

. Page 7 
;- :: ,;., ; .... , '"" t. : -:-_ ':.: :"":. '.~: ", :' .. :. ,:.':: ~ ;~~ ~. ~, .~: ;:." ~': .. ,'; '.~J :0:: : " 

Corrected Copy 
OZ/14'/g.l'::Revfsion' ,., . 

. 
. "'" ,:. '~,':~ ~~" ,+: . .:. ;f'l ',. "' 

, ... '~ "'" .- .: ... ~ '.,.- " 

MEMORANOtJM OF UN'OERSTANDING 
-, "."/. " ." ~ '.l ". 

AMONG 
..... ' • I :.~ '..:.',.. ,'" "-

MODESTO IRRIGATION DISTRICT, CITY OF MODESTO 
, AND DEL ES'rE· WATER;COMPANY" " " """ ':, < ::'" .... ',1 

'.-: "-.~ L' :."! 

1- PARTIES. 
. "-. ,,' ~-.-' ,: ,,' \<i ::- _ -' J ,,": ~,.,.' .,." '-'. <\ .:: . ~ "".: .... , :~~ ,~~: ;. "' ... ,'. 

The Parties to this Memo~~"ndum of Understanding ("Memoran'" 
~',,,.' ~.' , .. ' I (~:, , .. , ".:. ," ... : .. '_ :;,_'~:",-:".'i.:: I~:: ,:;" :oI"'C' 

dum") Are the Modesto Irrigation District, a California irriga-. 
tion district ("District'·), the City of Modesto, a California 

'. '/_.~. " • u' ..,. ,.... \,' .:':-: -.4 .... ,~ .'~ • ...... ,',J' ...... '1,:' "I~''I ... ~: II~: 

municipal corporation ("'City'·), and Del' E'st'e"Wate"£ Company, a 
< • '.~ ~ ", c·.. .,.,,~ ,. .' ~ .' .~.,~ ""', ., 

" California corporation ('·DEW") .. 
, .... ' ...... '.,'j"~'~ ...• ..~. ,"', ",': ',j'i~: ..... r~:~ 

2. RECITALS. 
, " 

•• ~ •. , .•• ,. • • "r++ .. ~~'.', _~ •• ,_::..: _ .. ~.'~\ ~~ ~~ .. ~ ,. : .•. ::: .... .-•• :.~, .. ~ ... : ~.,;~:._-.:.~".~?; .. ~: .• ~~~.'.:~ -:~ ~ : 
". This Memorand.um is made with reference to. the following 

•• '.. , 'A '.' _.- ~,,>, 

.. ...... - .. , e.,.) 

\ • .,. ' •• '-, oj'.".,. 

facts and circumstancos, among othor~: 
~- '.~ . -\," . ~ 

2 .. 1. 'District Formation and General Purposes. District was 
, ,- .... ~" 

" . '.' ... 
" _ ".{'o, ..... ..+ 0' ~, ~;, ,:~. 'j ~ .'. , ,,. ,'~ ., " '.' ~i -:; '-:. ,~.. ,'~.~ 

formed more than 100 years ago for the purpose o,f provid.ing 
. ', ... ': ~:, ',.( ".·~n',,'·':'·,' .' " ""~'~.:~ .... :,,'.,, ''': .• '-... "j~',.~ 

irrigation water to serve th.e ,needS of agriculture. 
., "', • • ., ... , .. \ • ~~. " ~ • r " ..... u ... ,: 

To that end, 

District has perfected water rights sufficient to meet those 
-.' - " .' a., , • " .,". '(~ .. , :;~: ... ,'~: .'~.,~": .'; 'j,,, :, •. / 'J:: ... .' ~--:,,:: ..... ::, ""."./ ::,' "~,.".",, 

needs. District's development of 1ts water rights and. its 
.. • ••. , .. ~' , • '".. ", • I, -;: ',., _~ ,;::: ~'JfO .~;, .',', .: ',:, ,.: '-j:: 

•• 

~9ricultural 1rr19at1on delivery system, and the careful atten-
~ :.. ",..... ~,,:'~ {~~ ';: ";:', ':'- :~ .'~~ :.,} :;;: .) ,:"~ ;-

tion to the needs of District's 'irrigators, has been prominent in 
" .:' :, ,T' .: ':.' • .' ,,' '/ :- ..... " , .:: rl,:.' .:: '~.:: ~.::;:. ':: .:' ':.~ ... I, .. : ~ .'.~ .. :' "', ~\ : :~:' .. '~ i, ~~ " 'v',!' .;\. ~~ 

making Stanislaus County one of the worid:-;os" 'foremost agricultural 

areas. In recent years, population growth within District'S 
., ..... ,,_ ": ' •• " '/ •• r"i ~ '''~'''"'''' :',_" ., ......... ::~;:':.,<>.'~ \ .. It~:,; y~~~ ~:: ~~: 

boundaries has reduced the irrigatedAc£eage~"whife increasing the 
.. , .. ' P", 

, "J .... _ 

demand for municipal uses of water. T~e Parti~s desire to put to 
"~ __ } ' •. _ .. J ' .• .', ..... ' ~~,:' ",'" '. - ~_ .,'}!'''.:~ ::'~;I:.:'.':':) .. "i<~>·', .. ,." t:,~-: ".::'~~~-;~')\/ 

beneficial municipal use for th~ inhabitants of District certain 

-1- 0003'13 .-cJr.:tt:::"J$/VP' 
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amounts of surfac:e water to which District has rights. In do1ng 
".~ :~ c ~~ ',~.I':.' :;:; ') '~~, ~:. r'.:i 

so, the Parties shall be mindful of the great .!mport~~~e ~~'~::: 

,. 

D1strict"s water rights, and the significant role 0': agric:ulture • 

DEW to be served with water pursuant to this Memorandum are 
• .• -, .", . ,... .. '~'J.' -, >: .~. :. :~,:.,.,..:" "::'::,' .'~::.'.::~~~ 
within the Irrigation ,:District Bound.ary.of, District. The water 

to be supplied :by District purs1;I.ant to this Memorand.um is not 
-::. ~,~' ... ~ .-~,: .. ," ' ..... 

surplus water, but rather is water which has historically~ been 
" ,"'f'" -,' .: ,_'. " ... :'" '·"" .. ·:":·::·~:~·I~(,: .. ~ .. , r,,~ ,~.~ • ~. ~'IL I' ~,~ ~ .... ~,r~; 

put to beneficial use within District and. is 'neces's'ary"for use 
. ,-~ ... '. • :", >-,,' ... -.,. .• ,'- •• " .... j.~ ," ,,_ ,Of 

, • _ ' ..... "h-' 
.. ..,' ... ,.~ ~ . 

within Distric:t. 
~ •. ,.' ",1'.',-" ,,'.:' "-";"::' .. "'."" • ,.,~;,I' \ ... ..-. ~''''''''''' " ~ ...... 

2.2. W~ter Management Study. District and' C'1ty ·a·uthor1::ec1, 
,_. ..:.' ~, •• , '.,::' ',.:,)/ , ..... ,.'./ •••• ", '-" j~ "', .... '" '""-. .'. • "_,0 

received, and accepted a Water ·Management·Stu~y "p;t:epa~ecCt>y"James 
.. : .\r.".:~;, , ." ,."",~""."".,~ . A.:".:-:::.-.':':"'~:'" .: .. \:.~' 

M. Montgomery Consulting Engineers, Inc., dated November, 19S4. 
\. ," ,,'-'''' ~,~",.' ' .. 

2.3. Problems of Reliance on Groundwater. ''l'he- stU:dy found., 
, .. 

• 1".. •. \ ....... , ,~ ',' ,.' 117. ;~... .~~. ,"-.~ -'I' ,~ ..... ,.-, 

in part, tha't ex1stinei cjrOU~d.water sources Oi"City "and, DEW are 
..... . :', ,," \':. . ". ;.: ':, ;7~ • , .. " ,. :'., < ,...... ~.-:.. ... -.~, t.:> r. .':j , , ~~ .. ',: "., "~ 

limited and. supplies are declining, and that a continued decline 
... ~,. -. -. 

in the Qua~tity' ofg:r:O~rid.' wat;er···~iiI-'r~~~!t·:~1ri:.i·:·~ra~uil degrada-
... ''',,'' • ""'to' " . ",' .' . . ...... ~ . 

tion of the quality of the ground. water • 
' •.• , ............ , (.tI, ", ~ ''''.oA~ _, f. 

This" d.egradati·orl""'of 

. :: ", ,:. ~, .' :.~ . ~ ~'~' ... ":'. :: :') :: ... , ~,i" .. ,,,.' . <.J, .,,'::' .~':)" :': .;;' .. ,', ~ '~~ 

Federal drinking water standards, will make it 'increasingly 

d.if!1cul t to meet d.omestic ~ater ~~~~iy de~~~as:; ~Ol~lY· ~~ro~9h 
, 

the use of qround. water • 
' .. ,'" ., 
, , .' .,' '" , 

• .', ,.'. • ".', ~. '''.. .......,; "'.. ,. -~, '"" 11-' 

.~. ' •• <t, " '< 'T ' ,I, '''' .~ ....... ~ . - • "". ' ~ 

• •• ,", ,: :"' ••••• .' •• ... :-\ .... "', ", ....... '''. , ~" .", ....... '. • '", '..... .,._, ,.' ,,", • "....... .....,.... /"""',. ,J... 

2.4. Water Rights~: 'District "has" certa1'n ~at~r· rights·as to 
I ::.. ~~, -: ,:;\ • ...;' ,', ~A~ = ..... \''-,- . '.' ~".. . .. 

•• ' ,v 
,. . ~, .... , 

waters of the Tuolumne River. 
.• '. v' "" " 'e" '-.. .'~ '::,; :, ~~ I:,: ~, ..... : . .,. ~~ ~ ... : ,"J :) <i ..... · ., 'V' ",', :::. ,~, 'T ,. 

2.5. Study Recommendation. The Study reconunends, in p~rt, 
. , .. ~," .~ .... ' .. ' ~.; I~·' J";;'" ::.:,.~ ,~.j,,~ ~ ':\:·.~:·::O~'~;: ;':~:.,'R; :,::~".,,;;,,:!: ... ':! .... :':"':~.:':':';: 

that City and DEW contract with District for treated surface 
,.:, ., ......,! .. ' ',...; ,~, ~ ~'. ~ :,' '- ' .':" ~', :':: '~ :":::.;.' , ... A; 

water to supplement their qround. water supplies. 
... '. , ' 

. - , ...... ". ~. .... ~ ~.. ".~,., .. ,.. ' . , ... ' ."'-

-2- 0003'3 .)titQ~..n/VP 
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2.5. Prior Agreement' o.! ·Ma·rc:h· 8'c"1~,~:>,/ D.±striet',.::City., And 
\, f 

, . 
'-......1 

DEW entered into an agreement dated March 8, .I9:a8::~~;~ontinue 

feasi:b1li ty studies and prel·;tmin'ary ,design. of ,the,':P:oj7ec:t which 

includes siting of the Project through work:by'Mon~.g,()~.ery, .. :. 

authorized ~by 01stric:t 'Reso.lut1on,a:&~14:5." :anc1J~YJIRS: Consultants, 

Inc., authorized by Di:stric:t Resolution 88-84:' andas:::mnended by 

'DistrietResolutlon 89:'3~. . ,. . _._. '... . ........ ,.......... . 

'. ,:' 2'.'=.' 'Use:o! Aval.l:abJ:e·Wate~~ To Carry Out~Reeom.mendations o,! 

Study. It is in the :best interest of': thePart:ies·'.:And~ the:ir;, 

.. respective water users to util1z.e"Ois.tric:t' s ava.11ablc·" water to 

give effect to th-e recommendations of;' the'S,tudY'~'1na:, manner which 

is timely and reasonab1e', wh'1ch 'is, environmentally ,a'cceptaole,' 
. 

ani:1" wh1ch~ ~s 'not inj,urious' to" .'agr':t'cul::ttlre_:or.::o,th:~:r in.terests o,! 

District. 
I .' "~' ..... ~ "' "'w '., "",' . ... ",~ .,... ' .. ' 

Z. S.Enterprise- Fund:. ,tt is:: the :intent£on.: o.f .:the' .l>arties ' 

th~t, 'except as 'specifically: prov1d'ect:· othe'rw:1s;e:herein:,.<the; 

. Proj':ect shall befinan:eial'ly'operated:::-as'an: ente:rp'ri:S:e .tund' with 

eostsborne oy City and DEW and' wit'hne-ither \pro.f.1ts.·:nor..::lo'sses 

accruing to' District as' a 'resu1t' o·! the: Pro:jeet:., ,,' ,. :,' 

:2 .9".' Pu;;:;pose' of This' 'M~mora'ndum"':: The'Parties "c:1es'ire ,to 

enter into. this Memorandum of Understanding in ·order-:to ".,memorial­

ize their agreement's with, respe'et .. to the Proj:ec:t:ine'l u'C1ing 

obligations under:the D~iqnPlla'se' (Pha'se:"I )'::o! the ,~,Pro':Fect as 

set "'forth1n Sec:tion 6;' Ato"provlcfe funding'by =the :Parties for 

work done durinq Phase ':Ir:and" to'estab!ish :-:a'framework :·,t'or·~,future . 
agreements leading to the "development, c:o.nstruc:t!on;: ::ancr;"opera-

• tion of the Project and. th~ rights, responsibilities;<d.uti,es, and 

-3- 000)9) .JR:l1'J:Kr.3S f'r/P 
579'O~16400/02/14/9lf::~/) 



A.91-05-025 .. . 
APPENDIX A 

Pa.ge 10 

Obl:l:gations.o!. the Parti~.~;With,,;-~eqard .. the.~~~o.~.'.:, ,-

- ... ~ ",j ,", ,"" '" 

',', .0-,.'. 'n" ". 

4., .: DEFINITIONS •. 

to' Section 1"2". 6· •. A ••• 

,I"'r ..... 

'" , .... ,' ' ..... . ', -:';"~, 

4.2. Chief Exeeutive Offieers:" 'l'heC1tyM4na9'er,.~the·.Pres1-
.. . ,. - , .... , ..... ¥' •• ~ ... ,' ..... . 

dent. _of DEW, and.' the-Chief' Exe~1Jt1v.e-- O'ff1.~er, .of·. D1:s-tr1ct, or 
. .. •... -..,- -',,~ - . - .... ,'"'.- -,,_.. .,' "~"'., '"", ... '"' .... "."'.'"-~ .. . .. ,," 

their: respective des1qnoes .• · 

4.3:. .. City: City: of Modesto-. , 

4.4:.~: Del Este- Wate:r:. Company ... ·:~ 

., . 

'., .. ,' ....... . 

'" \'. : .... ' .' ~ .;~ 
---."., .~" ..•. ,., "' .. , 

" ,. ~ .. . '''''. 

. 4::5. 'District:- Modesto ,I-r:r'iqa,t1on District-." '.' ~ ,.';:.: .. :' . 
/' 

4:.6,. Drainage Pumping: '. Any, pu.mpinq,,~ 1n.eludi.ng,n_~~,decl ~ells 

and pumps and other capital improvements or the use, .p:..f.::_~?S:tin9 

faeilit1es''':~ und.ertakenby. the :O.·istri-et- to. remove. water· from' the 
._:. " , h.. ~., .. ' '... • ',:~. "'-"~'" 

surface' or subsurfaee; areas, in, order; to· .protect the .. viabili.ty o·f .... ' ... ... .... .~. . " "' .. ' ..... ' 

crop, including orehard· .crop.;~:.:pr~ue:t:1on. and.,J.n, .()rder .. ,t~ .. prevent 
• _, '-,. d ... ' ... , '," ., • 

in.terference- by ··the- water;·w1 th.structures .or. util~t1es, . if .. the 
.. , ....... ' _ .o.j' H. ' ... ..,. \' .. """ ',./ _. 

pumping is necess1.tated~ as, a· ,resu.lt. of rising. water .tables, 
P. .. '.1 , .... , ' .• 'O! " .. ' • ......... "._ • ,~. 

;resultin9 'from the Proj.ect; ... other .than.·, within .. the .. ·Ser.:vice Areas of 
• .,. -.t_ ,,,. '. ~ •••• _ "',", '" •• ,. '.", ",. ___ ........ ~.: __ "h"~U~'-~'" ,. ' ........ 

C1 ty 'and DEW·.· .. 

.. 4.7.,.· .Drainage R.eview Pa.nol.:.,.~ The ,,,Panel, _which may. ,.be ,estab-
• ""' .. ~, • at,' .... ' .. ,.J "j ~ ... ,l. 

lis-hed-from time:totime pursuant:.to·.~Sect1on, ... lO.5 ... 6.. ._ . " . " . .".' '.' ",~~....' ," '" ,,,. ' .. '" 

.4'.8.: ill:.The,!;inal.En.vir.onm~ntal.lmp~c.t. R~p~;t::,;or:the 

Modesto Surfaee Water Treatment ,Plant, prepar~~)~y.,~~~ C<?~sul­

tants ,and.dated. Mareh, 19:90'r a :.eopy e>f ~hieh :i.s".~n ,~~l,e ..... wi.th 

District., . ",.;', -

,.' . 
'" 

-4'" 

" ~ . " ',". .,' '. .. .', ."' .... 
.1- ._' 

000;) 9l.)lll(Jrr:x:::JlI'fIP' 
""O-1~OO/02l14/9~~S/3 

• 

• 

• 
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, -, .:' ~ ~ .... -' ~ .. , "'" ,"~ c ... :~. ~" .. "., .... I;~:: ',.'i r< ~ :: ~-::-:~I ':' ;': 

... 4 .. 9 •• Finance Committee: A committee consisting of the 
::~ j ". I'~~ _ .. -:-: ':'~ ~ "":~ ". :~. : •. 1 ,:: '.1 ,-.~. 7? j~ ~;:, ;,~ _ ~ ... :~; 

Director of Finance of City., the Chief Financial Officer o,f 
., ". , ~' • .: :.~ :". -:. ~. ,:': ' •• 1 -:~ ", .~. :- ,. , ), ,. .......... ~ .-, ", ~ " .... 

District, and a person. designated by the Board~:i' 'DEW':"~hO is~ 
.e~~ienC~~d an~ ~O~l~geabl:~ '~s'~ ~~ .. th~'~(~i~;nc~'~i':~f:~~i~~'~~:f OEW, 

,. .,' •• ~. ..... """ "" • .~. >.' ," "J ~'_:" :..... . :.':: ':', .~: : :~, '.~ .... ~-: !: .. ~ ~ .:' : .... : to;.: = ::.; .... C ",." ~_, 

or their respective designees. 
,..... oJ·. ." • .:.":,, ... '. ''" .... ": " .... " ..• , .. ' ........ '. ',_:' '.,( ,,~,; ...,..~·., .. ~.:c,(-::o:':) ":.,.:: 

· .4 .... 10 •. Fixed Financing. Long Term Project finAncing with 
· .. ' . ~".. . ... ",. ,-:; "::" . .", ': .... \,.,:~ .. ",c;': :;~-~~~:.,. :.,:·~\.I.:·:::::.:j:·:~''':./.: ... ·.~l,~~: 

fixed terms And rates extending for the length of the repayment 
) .. ,... ','" .", ..... , .... f,' ..... ~:f:·; >', ,;" '.:':"7,~.::;' ; ":.: ,;I.:,~"", ~_.' ">·'jI·:-:·I::~ ,~ .. 

'period... ,,' 
~ .... .-.... 0- • 

,', " ...... ' t·" ... ." ....... .. '-, ..... ,- ." ""' ." 
..... ' •. - Jo,"" 'I ~.\. I., .",", ... 

4~11. Governing Bodies: Distri~t's Board of Directors, 
. ,,' '. '--',' :: ...... ~-,: ;' ',.1*.'':' .. ~~ ~ \~: -:.! ~~. "";" .. :~I~':Z:> ", :.~~ 

City·s Ci.ty.Council,. And DEW~s Board o! Directors. 
- .• ,._ .•. , '..- • "' ......... ;.) ,~·:'i..~I,~, .• ~:~' ',~!'::":"'.' ,. ,,~.::',:'.~-;;"" ~: .. :), ... "'::,:~--:~ :;~.';':\'/\,' 

4.12. Memorandum: This Memorandum of Understanding between 

District, .. Ci ty, and DEW • 
• " •• '." • 10." .,. ,.. • .,1 .:. .~. "',;'" , ':f .:.. :::~ .... , ,..~ ,.... ...~ . .... f"":..... 

- :.~~w:.~_ .~.~'. ~~,\ ..... -:',.~":'.:'-.... :~? ... ~.-:~" . kf~. \C ,.I, 

· . ~ ~13. :Montgomery:,.James. M. Montgomer,r Consulting Engineers, 
,,,,. ~, ,.., ..... ,' '>, " .~,., " 
> , '-- , ... -r _. - '_~ .......... , • " .:., ,. \", .:: '~'~' .::; ' .. ' ,:, ..... ~ :.. '::I ....... ~ '.~. ,_ A 

Inc •. 
_"'W,.~ ,~ c ,~'.''''' 

•• , .... ),," • ..... ". : ;'~~",~.:~:',,~.: 'd.', ~. ~ •• ~:, +-"7~~:·.' :_~.~. ~;~ ,:: ~ ~~ 

.4.14. Next Turnout:. ;~e first po-int of c1iversion onto 
,. ';' .' ••...• , .. J,... .::-', :;.~I'j ... f_ , •• ," ', .. "",':; ':1.:: >") .... -:::~.-,.,~.! ')r:i. 

private.l~nd or into a smaller. canal or pipeline beloW' any point 
1 :: , ..... ,:+ ;~' ~:: .. ~.. , .' ... , ~" .. / , .. :; \::;;;!.,. <~ •• :,,' 

at which. City or DEW. discharges ,groundwater into an irrigation 
, ., . _. . .. ' ...... ,. -, ...... ., : .•• '.... : ." ..... , ,.~""""~'.' ,"" .> .::: WI ,,:,. 

canal as provided~. in Section 8.6. 

4 .• 15 •. Parties: District, City, and DEW. 
• .' • " ; _.. '.' .' j .. .," ,.. .. ';',1 " ~ .• 

. ...... I'., ~ ~~ ... ,. " • 
• J,,_ ._ ..... _ .. ",,, 

4.16. Policy Committee: The .. Committee created pursuant to· 
... ITo V •.. : '.' (': '" ~' ·.,.t <,:I :.~:".! ~ ":' ..,."'). ~,\~~""':': ~: c~ : .. : 

. ,Section ,12,.6 .1 of this Memorandum. 
_ ,_ ,y . ....... ',"" , • ..- ' .••. ' ., : , i' ... '"" . :'. ~ > ... ' ... ~ : .: :~ • ; .. 

4.17~· .Project: ,Alte~a.tive nAto as described in the EIR anci 
• ~". ' .. ,. _",,',; ' ..... f' .:_:-:: --:-: .".';~~ :~",:; •••• ~: •• :/I-'::~,~ ~~ ":':~ :':~~>~I-=~.::~:I~~ 

in the adopted proj.ect. d.esc=ibedin, .R.es.o-lution No. 90-5·0 a copy 
• .,r '. , •• ~.. •• • ... , • ,I .......... ~ ... ', .. ,.. " ... ~ ~" ":::: '.~ '.:' ~ ",>::'. :: .. ' :',: 

of.which is attached.here,to as Exhibit "An. Project also in-
".' '. ",' , ... f... '.. ," .,.' '~~ ..... :.''' ... ~ ..... ,.' ,,'.:.:',"_, ,_",,' ,. '"~~'_.:,:! .. ~"~:~ .:::: .. \:'., 

cludes land and right of way acquisition, environmental mitiqa-
• " ,. "':'" '. :,~ ;:.:. '" :, .: .' ::. ',.. ',7. ;.:. ~ ~:: ,"~';. ~ ~~ ~ ... ~ ~2 \":-::: 

tion, including" but not,limi ted to, Drainage Pumping established 
'" .'.~ " • _. ."..., oT ,.~' .... ,~ '" •• , • h' :', ,"" :';: .. ~.,~:~ ..... ~. ~ 

as necessa.ry pursuant to Section 10.5" faCilities, appurtenances, 

of" , ..... -5- 0OO39l.)tItItJr:c::'".3!1Y' 

5".O-1.640010l/1.4/9:V-"':'/:)' 
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~ ".~ -.. 
including the de'fenSe or p:;;~secut1ori::"oi,iiti9ai1ori, 'ne'cessarY to 

• _._ ,......" ," .: •• ~. :,.'.:., , .... ,;., '.' " • "..., ',' " -" J' -'. ..... .~... ..~, -'" • ' •• 

the completion ana operation of th~e"Pro·ject." The 'natur'e-' ~A'nd 
, , .. ,"- '" . 
_... .... .'" '" '-; '" _ .,::, " , : <' "::: :: -::: ~ ''''." ,:: .,. -,. ... 1 '- .. 'j 'I' x" 't .... "" ,'" 

description of the Project may l:>e changed- and re'f!ned' "over ,time 
'-.,I' • ." "c .,' .'.,." I ••• ,. '., ,l ~ ',: " "~'L .' ~ ,'. ", • ,. • ... ",; " .~. ... ," 

by District, subject to the approval' of City "and "DEW" 'and'subject 
~ • -,', ", -", 0, ':: " -~. • ...... '''' ., ~. ,,-'. ..' - --... .... 

to compliance with applical:>le provisions of thIs' Memorandum; and 
~ ... ,. . _ ..... '-, • c, , ""\ • _ , "'. .... 

the 'I'~-';at.n;.ent and D'eliveryAgreement.. Th;-'PrO:j'~t ':sha1.l initial-

ly 'h~ve' ~ d~:sign capacity:of30'~~ilion;'9an~ns per'd.·aY>·:~At the 

time, and .. under the termS, as the Parties agree the Pl:-oj:ect; IM.Y 
.," ,.- ~." ".' :':. ',. • . ~., .;'" . ' ':'::)"" ';'> .~~' . '::' : :'"', ".~ <"~"~' ~'. ,'" .w. '": ). ...... P \. \. 

be expanded, provided, however" that-the: 'Proj·eet', shall in no' 
'''.'' ~ .. , ". ". - " ." " . ~ ,'" "', ,._.. '"'-, _. ,~ .. ', ~ ...... , \.f,.;.' .... 

event exceed actual production ol"60 miJ:l'.1on" q~:l~ons' d.uring' any 
" , 

• ,d .,,' " 
day. 

4 .18. Proj ect Manager: Such pe~~6n' cjr ent1t:y 'as ~miy ':be 
" .. , " .. " ". . ~:' .. '. ~:: ~ ~ ~.: >: ">< " .. ..,',.' .,.. . .. - ._'., 1· -:- - ... \/ ... ~ " 

appointed pursuant to Section 12 ~'1';'2 of th~.fs~Memorandum • 
.. 

.. '\ . 

• 

...~ - . 

'" ~,4.~19,.~, se~~ce,:~~~: ;::h~ ~~:ua~ ,~~~~ ,:i~~i~ the District to '. 
be served l:>y the Project as ~d.escribed:";i'n"SeetI.on 5:3; "to whiCh, 

at any -g1 ven time, C1 ty' 0;; 'DEW;' ~eis'pect1 veiy; ',' is;" s~rV1n9-water . 
... ,.'.' -,-,_ .• " ,_ ,','.' .,.,'.>:""-:.,' ... , .... :" ... " ·'~~"···'~!.;"'"':.l "t "If":: "",., ,/,4 ... ·~''''''·.,M :,~.'~ .•• ,., 

4.20. Siting Study: The Mod,es.to"-Surface Water"'!'reatment 
• " ,.' " - ,.. • :, .~" • I F' '.,~,. " '. " .~ t .. , . ~ . ", _. .... 

Study, preparea ~y Montgomery, dated March', 198,9'~'" .... . ... ,. 
• r' " ~~ ." .. , 

4.21. Study: The Water Management. StudY~i~:-prep~red by Mont-
~~~ ... ~ ",-.' 

~ ... '''., ........ ," ' .•..... _.' ':~,.~'''~,~ .-..;~~:~--:.~.::~ .... : «, " '" qomery, dated November,' '198'4". 
,. , , ..... """ .•••• - ....... ' ',,. '. ' ..,'. Ii\. -.,...... .. 

4 .. 22. Sunk Costs: 'l'hoseco-st's' As'so'cl"itecf 'W1th'thf"s'PXooj ect 
..... :~" ~-., _ ". ',. A ..... _,. .. I" • 

incurred :by District 'prior t';~th~::e:xe'cuii-on~,~df:~t.hig. Memorandum, 
.~,,, , .. ' A, '"'.~ 

,". - ... 

,., ( .. "-. .' 
4 .'i3'.' 'l'echni c'a 1 'C6mm£tte~': ';:"Thecomm'1tt:ee' creat-ed.:"'pu-rsuant 

1 -"'I"'.~ ... - ,t, 

to Section l2. 6 .. 2 of thiS"Mirrioiand~rri.; ,.: ,::.~, ' .. , .: .. -:',:' ' ,..:'.,~,~: 
. '"' ., ", :..~. ..: ..... ,.:. 'r, _ ," .. -:.' ~,._< .,,,~',"' , .... "P. '"'''' " -

··True Interest 'C'ost'" as "'the"term-'1s commonly 
-, ,- ,.' ", ... 

,,'.,~ - __ I .. '" .. ., 
", ~ .... '''. : rT",:, ' '. -, :~:, • -&- OOOl9l.JM)rrx:-.;./VP 

5".O-16400/02l14/,1/:JS/) 
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• 

• 

, .:'"'. ,' ••• 1_ ,..'1'" 

. applied. in municip'al financ'e'. ',<~':':':.'"." 
~: ..... _ ::: _ ';.'J, ..... : ": .,-.'.' "".:'.).:..,~:: ... : .. .,..." . "'., ..... ' ..... '" '" :) 

4.25. Treated Water:' "Al;'l·'water·-del":ivered.' 'from the Pro,ject 
«t<. _. ",. -:' '.:: '. :. '. .. "" .... • ," ", r,,, . 'u. ."'" . ~'I , ""i "",. -' I ". .:.. ," ~ 1-" • i 

to City and DEW at the" point" or"po'1ntS:-'of delivery • 
• ,. • r • '. • ..,.' •• ~~ ••••• ','. ..:.' ,', " '-•• /",' I •.• _, ,nU .... ".. .:- -, 

4.26. Treatment and"Oetivery'''Agreement:-:· 'rhe:-'·agreement or 

agreements among District:;: city',' 'a~'d DEw;~ :o"r:~an'; di":'tltem, 'entered 
• " .", •. , ", ",,' ." ". ,. ..1 ... , .~..... ,:. 

into pursuant to Section 13 of thi's' Memora'ndum~ ,,,' 
., ." ,./ ,.,. ", ... r· ... 

.. .,,' '" .~ ...~" .. ' ...• ",,, 

", ,'., ',.": ,'"'' /, .! ~ - .... { ~. j 'J.< ,'_ " .' ',-.' _' ,',. • 

4.27. Variable Finaneing: Project Financing 'w1th'va~rAble 
• ' ... '.~ '~:"':~' .. _ .. ", ," . ,_-:,~ J'~,.,. ,.' ~.~ ".~ ,'\,~.,' " , ."« ,.',",,:' ,'. i· .. • ","". :'--"''''.' ~', 

rates and terms during the construction phase andunt.tI-F!xed 
,- ...... 

Fin."ncing is put in place. 
,;" .. , ,._,'....... _ _ ... ' ~" .' ~ r' " .. :. ' 
~ '"",._ ....~, • >f"-.- , ...... ,.'. ~, 

"~'" .... , ("II ._ '. 

r -'.... ..,,.. 
" "".',. 

... ' ' .... 4 ~28. '~~~~r Review :pa'rie'l £' il'ie -'piri~l~hiCh~~aii':~e~:'est~-
" c',......: ~'-.:"~". .. . .,', ..•...... 'c)~" ,", ~ ., ...... ',' ,"~ _ .. ~:. '?"~' • ':,-) .. -""" ... ~J •• ,.." 

11shec1, from time to time, pursuant to Section IO.7~3;·'-'- '--
~ ~ ...... -... - . 

f ..... ·., ..... 
. :,' ::~ .,' ," :' ":: .• _ "', ,0., " .., 

,. r ~ "I .. .:. 

5. THE PROJECT. 
. ... '" ,.... .~ , .. .,.. "'~"~ 

......... .' A ..... • .,.... .~....... .. ". 

5.1. Obligations of District and Expans1on~" "D,:I;str1ct
N

'shall 
,~~ , .... ,: .. "".~~' -.. ' . :' ',' c <". -, .... J ',~ .. ,," i·'" .~. ,,_ ',. • ,'" c~, ,-, - '~""'( 

c1es1gn-; f:fnanc'e', construct',- operate'"'and,'mainta1'n··the'··project for 

,the pu~os~ of treatme~t and deii';;~rY :'o,f"water: t6':c.1t~{"·'ind:DEW. 

The loe~t10n, configuration, 'desi9ri~: construction; and ':firt,iiicing 

of' the Project ~ill be d~te~1ri~d' iri.~ ~c~ordance"!with \ th'is'::Memo-
." 

randum, and SUbSequent~gr~e~ent; a~ong' the" pcirt1es::hereto';:all 

as set' forth herein. I~' ~he ;v~~t\' the: partie;" a'qree' up'o~';:' a~ 
.e~nsion of the p~oject' bey~~d::a desig.ncap~city ~'!"30Y~iiiion 
9aii~1\~ per day:: the' e~a~s'i~'~ ~haii\iot:;'tak~ pia;e:e:'~ritii:::tbe 

, ",.' -~ _ ,,~ ~ ,.'" ",,- ,'~\ " ,a '. r r • '\,. ..', .... ,..> "'f" ' .. ' .. r" " ....... , 

Parties have executed all agi'eements' necessa'rf{' 'to~' un-dertake' and 

complete the expansion, compliance with all applicable e'nviron-
"". .. ", . 

• ,.~ ~" .• : __ .~,c, I,-~:·".~~' "".',:. "I.""'" ..... '::; ...... ".~ ... ":".~'~: .. ; .... : •• 

mental laws and regulatrons ~ obt'a'.tn1ng'aJ:lrequtrec1 'licenses and 
.... . .', 

. " 

permits, and obtaining financing. 
,,-," ." '- J': ,-,,' . 
5.2. Pro1ect Phases."completion of th'e"p~:ojec't ~~aii:~be 

.' .... I - .. 

~ildertaken ~ in 't~ee {3 ) phases' : 
" .;. 

-7- OOOltl.MtOn:x::,nIVP 
!'t'O~1"OO/O:/l./91fr:'/l 
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5.2.1. Design Phase: (Phase I); and 
. .., '~,,,-, ': .. ::... .~, :."~:'H,~ -:: ::. :"J"" ... ', "\ ,., • 

5.2.2. Construction Phase: (Phase II); and 
r," ,0. ,... ,- 'I .. ' h \ .~ ... f·" .. I~" "'~ ':, ~~ • 5,.2.3 .. Commercial Oper"'tion Phase: (Phase III). 

, '. ,..... "', -. 
"., '. ,. 'e •• ,J ,."0,'" 

5.3. Area to be Served by Proiect. The area, to, be served by 
..... " 

the ProJect is 'depicted in Figure 2-1 of the EXR • . " - ~,' ., .. 
Ci toy and t>EW 

.", ..... 
, ••• ,: ~ 0 

shall have the right to detex:mi~e'W'h~re wit,hin the area depicted 
" , ...... " ',' > ~, ....... "" " I 

• " , .... .." ,., • """ < \" .,.' ~, "" 

in Figure 2-1, of'the EIR, and where within their respective 
.' ' '', ", '.' • ',~'::: 'I ',\ 

.5erv.iee Areas,· to use the water trom the Project,. provided, that, 
• ,I •• , "~·L'~ ,'~,-"""'" ,.J.".::".: ,;:):"::~.~ :',',''::;,'.N'''':~ 

in no event shall water from the Project be u~ed outside the 
, . ':, ",. 

Electrical Service Area Boundary of District). 
• , -, -Ii >-', \,:, ,'", .... 

5 .. 4. District Sole Owner. District shall be the sole owner 
• p ~ .. ,-' ., ,..~ I',· "' ... 

, ' 
. ~ .. -..... ~ . ~ .. .".,..-, ... , .~~.---.. 

. ''',' .", 

,',. I, 

,,5-5. Dis,position of Plans in the Event of Termination. In 
'~.. ..' .'..J", "'~~':d""~ '\ .~":~.;. ...... ~~~I',j;:" 

th~,,~ve%lt:.,thatany party"<t~~~at~s o~ ab~n~~n7"t~~",p~~',~e~~~" DEW,'. 

end , City, respectively, .shall ,be entitled to obtain copies of 0.11 
" • • , • I '''~ "":."" .• .. _ ':.'. I. :"': • '.' •. : •. :,::"~~':'. '''''1'' ~~\ 

reports, drawings, studies, plans, specitications, other engl-
•• '0 ,"" T <... . _ ;: ~ . "...' -, .. . ... ~: ._' -.I, '.~ ,...: :, ••• ~ " • ',..:: ~ I: 

neering documents, ,end all other documents pertaining to the' 
~ ~.: ':: I '. ," ,_ :." :" ', •• r, I . ~';, ~ ~~.~ '. ~ ::. '" I'"':': .• ~~.: :~" :.; 

Project, provid.ed.that DEW or the City, as, the ease may be, has 
:. . ,"",:"-:;\.~, ~ ·.:."c':·~ -~ 

fully paid its, sha:t"e of all costs due up to the time of the 
'.' •••• ~ '0." .. ,,'- .' :'" ~.~ .,' '.' '~("'\"'''''',':~ : ... - ••• ,~,¥;~' " .-'~.:: '~,-::, J"'-::-.~.;.,:;"": ;'~'" 

termination or ~~andonment ~s those costs may be due and owing 
,'" ,ec; ,:',',' ,'/: > ";;'):' ,~,': ;':", _: " 

.. pU,rs~~~~. to th1.s Mem~r~nd.um ~,~,.~~r Tred~m;~~~;:~,nd,,~~;i"~:~ry: ~~ree-
., ment. 

5.6. Coope:t"dt1on in proceed.ing with Project. District 
. ~' ... ':.'.:, ..... .. ... ~,.~"," .. '~ ,J~: 

shall, to the extent it has not already done so" utilize its best 
-"',,,1 " ,. • ,J, ~:' ::; ',1 ~ .~ .. ::~'.: ,~'-<", '~I"~" 

efforts to acquire, and maintain ownersh1r:r of all ,eas.ements, water 
, ~ , • I ." '~:, --.: • ~... .. ',. 

conveyance rights, water rights, federal and state licenses, And 

-8'-

, " , ":. ... ~~' :,:.: ~" .~~',:< ,t.:, ,: ::~. < " .... ,,_ 

0OO393~t:X::JStwP 
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. pe,:r:mits, and all other ,t:ights, entitl,ements, "and _privileges 
" • , ...... , .~ ". :~~ .... ,.,,~.< •• , ..... " ' ••• ~ .. ,. ':., '" ~ ' •. ::":':~Jr __ i:_:·., 't ,'~, ... ,., j ~~ 

",necessary for, the construction, operati0,n,.and mainteno!lnce of ,the 
.... . . • ,..... • '. ",,' ~ • ". ~,_ .. ".~ _ ;, , I .. • ,", •• " '.~" .: .~. ,"::,0:..> '.....1 ,,--:'. ,~ ;.:- .",; ~ 

Project. City and DEW_shall'uti1i:e,their best e!!o:z::ts to. 
" " ., ' '. , .#,.', .. , ~.; ••• >..:; " " ,j .... ,. '" ... 7·; :' :.~ ,,\ : : .::, .,,:.;: ~. :~, .:. 

p~omote.t~eProject andi ts financing, and ~ss.is,.~ 't:h.e. ,~ist.x.:i.ct in 
\' "'., •.• .- '. _ .• • r' ... ,' _' •.• ', • I,. .., ., '" "",,,, \ ,.' _, ~ """, 

regard to the lMtters set forth in this Section 5, .. 6 in order to 
• ,_. • ". ... .L·' ~ .... " "".: "'"' ,".!,~ ::.' .... ~,~ .~'" ::::.~'-'.:,~ .• , 

facilitate .the fiMnc1ng" construction, operation, and mainte-., " --' ., " , ' '. ~ . .', ' ,:. ":, ..:, ' ..... :,;,' . , "~ '~', . .', .,' ~'":. _ :? .<'; .,\ '"". ::'~ 

nance of the Project. 

6 ,.' ~. ,DESIGN PHASE .. 

-"j ''','',", ',"V • 
' .... '_. ~ ',,., '. '.' ~ ',~, ,. ,d,' , •. ' 

6.1,. Design Phase Work. T.o, the extent 1 terns are not already 
, "A: n " ~'~' .~ .... ', ",:'~' " ". '~.. ~.~' -, ."", ::;; ~J = :. ;,.' ,:~t:c:: 

completed or underway, Phase I work shall ,begin upon execution of 
~ • , "... , : .. , ~ •• ,;~.': '.~:' " •• ,." "J ... : ... :;;;.."' .. :.: ••• ;., .... ':~ ..... ~, ::,1 ;::..: ',. 

this Memoro!lndum l:>y all Parties.. During Phase I ,eo!lch o,f the 
•• J '.' • ,_ ••• ~.~... "".""" •• ,' W'" ''"''·'c.",-~ .... ~>~,~~ ,.", ' ' '.. .. ~ .. ~ '* (;: 

!ollowing.shall,occur: 
" ,'L ... ,...." ", 'J,:' ',-

6.1.1. Consul to!lnts. D1:;trict shal,lretain a project 
, ' :-,! • /01',' 1,'.~ I ,'. ; H, I""; {. ,I. (.: :::. '.", 

engineer or engineers" an ,enviro,nmental consultant, a financial 
,. • ", •• " ". • • b'~' 'j: ''''~:'.' ',., .:, ' .. ~'!:l~::~::: """,.;){ :~.: 

advisor ,. ,underwriter, and l:>.ond ,_couns,el, .. and, shall.also, to, the 
'. " . ' ", " •• ,'" .w·T

". '.,,,,,'. ',., • ,':." .', 

extent practical during .. Phase ... I ob,tain lI.l_l ,11c,e,nses '."l?e,~i.t.~, 
, .., , , • ... .' •• ~ , .' • ., -"" .' 0 ~' ,'~ ~>- ~ I 'i ' . ~ ... 

enti tlements and pri vileqes. necesso!lry" for the construction, 
• • -,,, ' , I, ...... ~>.. '" - . ";:·::,·~'w-',., :'-,=,~':. 

operation and maintenance ot the Project. 
.~, , , ..... '~ , 'f . " .. ". ...... ,~ " 

6.1.2. Property Interests. District shall, acquire all 

land,. easements, and rights, otway requ1red" for.:, the construction, 
.. _ , ,_ .. , ',.. .', ',~I,o ~ .... _ ...... "., I "I, j , "\,,C .... :~ < ~ '''', 

• 

operation, and maintenance of the Proj ectother._ thanreal_proper-
.. ~. ,.,'.' .... : ',", ~.'cI '~' .. .' ...... __ .,1-.- ..... , .. 

~y:intere~t$ .o!llready . owned ,by, ,any of .. the Po!lrties. City o!lnd DEW 
• " ' w ....... ,. 'wc "': ,.,' •••••• ~, •• +'~~.~ .. :":.~.~._ •• , ..... :', .... ,.::.' .. :_ ••••• :.. .".: .. :::...:.~,,~~ ••• ,.1, .... _.:_ .. '.. ~ •• j,: 

shall, assist with the ic1entit1cation .. ,l1nd .. lI.cquisi tion of .. all wll.ter 
•• • • '".. , '. '~" _,' , , ", .. I ' •. 'J " • '".. • • ., .~, I., .... <' I •• ~. .,.:._ . 

storage sites wi thin their respecti ve,Serv'ice .A.t:eas •.. ~ The ,J~arties 
, ,,,",' , • ,." •• , " " ,r, "', ",.f" _. ' ... I ....... ·~ .' ,~, ~ 

o!lqree that they will use their best efforts, tO~"place,,,water " 
. " , ..... _ ... ,_., ~'_:;"""~'K.~'>' PI' ... ::....c

J \.~':::::.. ~ , 

of the .. Par:ties. .. 
. .. ' 

-9'-

• .1.- o· -:"~:: ~--:.::. "':(::- ., " • 
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',' '-'6.1'~3. Preliminary and:'i"in'ai'riesign~ :The 'Pl:oj"ec"b 

engineer or engineers' :"shaii prepdroprct1m.1.·n:e:rY'4e~'ign:~'crevilop- '. 

ment plans and spee1f.!cat"ionS'and' 'a' prelim£n'ary ~ost ::es,'ttmate, 

'and, after approvD.l':by the' Part'ies of the -;pre'J;".:I:mina:r'Y ':d'es'fgn and. 

cos't estimate as provIded. .1nSect~ions' 12 .3 'and. ' 1'2'.4'/ the'>'englneer 

or en9i~eers shili'~repare' final 'and' 'complete c'dnsiruc:tl'on':' 
.J .... , "~I 

documents and a final cost estimate. 
. ',' .. ,. ". 

6.1.4. Environmental Clearance. ' Th~:en~'irC>Nnent111 

cons'ul t;nt and Di;tr1ct shall t~]ce: aJ:l-' aetion~;~n~'eSS"c~:ry to, comply 
... , " . ., " ... ' 

. " . , 

advIsor, undcrw-r1 tcr, ]:)ond e01.:lnsel and Oistri'ct"shafJ:" "'perform " 

preliminarY work ne'ce~s~%y!"or 'the: firianci"ng ,'o,! 'the Project and 

shall make a "flnanc~riqproPo~~'al ::t:OCi~yand·_D~ .. " '::,. ":':"" • 

6 .1. 6'. Neaot:lat.ion' 'o:f" Tr'eatment'and' Oe1'1v6:!'ry '~O're'ement. 

The Parties shall: negoti a't'e' a"nd:' Approve a ':'l'reatme'n t "andt;e 11 very 

~greement in acc:~rdance':'with; .,,:nd:' £ri: :furthera:ncc':o'!';':'th1's:' Memo-

randum • 
.. : :1 J ... 

" .... ,..." 
I, '., 

. 6.:2 ~ Co~ts for 'Phase '!'·t:o.:b~ Adva'n'oed.. 'cost's for all work 

·~~!~~edduri~g:·ph.,.se I s'hal! :':be: :'ad"';'anced: in:';'c'co'rd:ance';'~wfth the 
'h ._ ~ ._ • •• n, ,", " 

provisions of SectIon ~9 .1'. - " 

-6 ~ 3. Reimbursement:of:Advanced:'Phase r-':costs ~"'~'::Reim.bursement 
of'the costs advaneed"purs'Ilaritto'Seetlon 9~1 'shall"emade 1n 

", ..... -~', ,. ~', """,,'\ ..... ~ .. C'I~·"" I( .~, 

accordance·w!th'Sectlon·9~2." ' 
" .. 

7 ~ "CONSTRUCTION' PHASE II.:: .,' 

. ph4se II' shall eonslsto!"'f.1nalizatiorr:' o'f~ the: finAncing and 

the construction of the Project. Prior to the" co'inm~nc:ement o·! • 

-10- 000) O:l.J9fCn:t::::ra/VP 
"t'0·16'OO/O~/l'I'1t::a/) 
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',. "-.~", "". u •• " • -.-. ", • '.- • ~.' - I"" '"" ", ". 

Phase II all necessary agreements for the'financ.1ng;·constrUc-
., 01 -'. '. ""';r, .. \·~/:, .""-:-.:.... ~"/.'"':~' "'I; ..... • s'.',"'·'" ,~,.,,~ ,( .... 1""" .H •• '''"') 

~i~n, pu~cho.se, and sAle of w4ter, and oper4ti6nand "'ma';Lnt'enance 
.~: '1--:'," I"'; :-, ... I'" ,.f ,~,",-, .e" ~ •• -i ",0, " ".', :'" ., ' .... '<, "I,1~' < ~ 

of the Project including, but not l.1.mitedio 'the 'I'ieatmerit'anc 

De11vory Agreement, will be executed. 
~~ .,... .... ~ 

8. COMMERCI~L OPERATION PHASE III. 

8.1. Commencement of Phase III. Phase III shall commence 
J < • \ , ) ~ ., '" , • -.. '. 

upon completion of the construction of tho Project, 'as ' .. completion 
,j, - .. "." 

is defined in the Treatment and Delivery Agreement'desCrl~eQ in 

Section 13, and. final ACQ~i5ition' of all"the pe:rm1t;;'"lIbenses', 
N .. _ J .1 

j'.' . t "I ",. ...., '. 

entitlements, rights, and privileges required to operate and 

maintain the Project. 

" .. 

ah"ll do11v'~;'I'roated. w~~or to the City'anc'" DEW"con:s'iitent'with 

the terms of the 'l'reatme~t and neiiverY' A9'reement'~:: ::::,~ :~.~ ,,~~ 

8.3. Standards of Treated Water. Throughout th~:t:em:' 'of the 
"-!. . ,', 

Treatment and Delivery Agreement, or any succ'essor or substitute 
•• " ." 1 ~ .. ,." .... 

agreement, or extensions thereof, District shall.del.:iver' t"o: City 
. ..'" 

," 

anc1 DEW Treated. Water which meets all stat'~ ':and.· :ted'o~~'~i::drlnking 

" , 

delivery to the City or DEW system: 
,.,. \ 

". ". ,,..' •• r ., ,~ ,.J ,'" I 

,". '" ..... r"o • 

8.4. Obligation of City ~~d 'DEW to Ta'k~' W~ter~·~'·'C1ty'a·nd DEW 

at all times sh4l1 exercise thei; 'b~5t" effo:rt~' "to . i~;k;ail' 
", .. 

Treatec1 Water.made available to them. 
• 'i '. '''. q I ~ \ I ' 

8.S. E?q?ansion of Grounc!wat~r CapaCity"and , cO~i~gli~g of 

Groundwater. T~roughout the term of the Treatment and Delivery 
, " ~"I, 

Agreement, City and. DEW shall maintain andexpand.'theirrespec-

-11- OOO'9l.MMOt:X:TJlIW7 
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. ~,ive well systems, so as to be able to meet their own customer 
- '..., ~ ., ' ... ~:. -.• ' ~', .'~. j. '. "" ~ , ..... -, ''":~: ~: .~" .-~ ~ ....... "' f l.~~."'~ ___ \I~··: ~ . ~~,,_ ... ~ . .'. ,": ." .• ';'A, :".: • f ~: ",,,,-:'.. ~ 

demand as they deem necessary. Groundwater will ~e delivered ~y 

City and DEW 'thro~9h·'t~e~r \ ~~~;~~~~~~~: ~~m~:~~at~~:~~~~~lin~~' ~hich •. , 
... ...1'", \ "'" ''''.I. . -'" \. ':./':::": ':1;" '. '.: .... 

w111 carry the treated surface wat~r_5upply provided by District, 

resulting in a physical CO~~~ling of th~" ~~~~~d~~t~~~nd':~ 
." ........ :, t~' >,rr(",'" '," ... \ :"\ 't' ":"~-, :~':'~.<'~/,~::,) '~l 

surface supplIes. 
'., . 

8:.6. EXChange of Grou-r;d~at'er'- -f~;b--T;~~t'~d~~:~~t~r~:" ~ubject to, 
.- , •.• ". "l ":., \ '.""." ,~ .... , .'>,.:. , .. ,,: .. ~ . .. <~t~():; ., .... t_,'-~,. 

the absolute lim1 tation of 6·0 million gallons per clay set forth 
,,:;'1'\"0' .. roO, _'>',_~ . ..,' .'~':_:.;.: ... ~ . .'.::, '}.' 

in Paragraph,4.17, and su:bject to approval of District as to time 
" .. ,,'; .'-". . .. , . ".'./,...., ";. ,..~ ¢ .,'~ ~~ :: - ",;~ 

and plac~ ,of deli,Ycry" which -,-,pproval s-hall not be unreasonably 
, .~. '~," ~ " 

" ..: .:' ." .,' .• ;- 0-"" '.~ ::~ t: ~.,i 

withheld, City and/or DEW, at their;respective options, may 
, ' "0". 
," . , .,.,:, -" > ," ' ....... , C ., 

,.. " ........ 'r' ' ...... ,0, .J.' 

" deliver, groundwater to the District irrigation canal system in 
4 : ' ..' ,'. ", • '), I' ."'. '. ",.. •• ~...,., 

~, • ,.... • J':" 

exchange,for an addl tional amount of surface"'wa'ier from the 
..... ' .... ,"/ .,.",,,!.~ 

" ~,_..., _'. ""', n" ~ 
... ,.. .... 

District equal to the quantity of groundwater delivered to' the 
• 0 , • • .~ I •• : ... '_ }: ~ :.~ r : ..... , I" ~~'''~' ," ~:~ .'"; •• ::,!~_ 

District canal; ~rovided tha~ each of the following conditions 
, .. ' "', .. , hOI 

ar,e, met:., 
,~. , ' 

" j :.:: , ~:;' ,. ,:" ,., -') !;"/. ~ .', .,' ~ 

8.6.1. Oelivery. Any 9'roundw~:ter so"deli~ered by City 
" ' .'': ' : .-'. ',.' - _/ ~ • • , ..... ,..., ,. .. , ... ,. ;'#~ .. .oi~. '" •• 

_ or DEW shall. :be clelivered into one of the irr·1gat10·n-c'an~f:S' of 
,. _ ~ '~.....' , - ,...., "~ ,~, ._,', :,' "~': : ••• , •• ', t .- ' >:''', ~':':' .\.;: :'"';"",1,_, :~+,:,~:,:,~,~_ 

Di,s.tr,ic.t. After blending t~e groundwater discharged with the 
,.:;~'.:,,:.' •• / _J .: 4.: .~; 1,~~',:,."1':>.'"~' '-",,~'~:(.~ :::"''','''' 

water then in the canal, the qua.l;lty of the water, sampled at the 
~,. .~.- . 

Next TUrnout, shall be of a quality :S~.ita~'le· fo'~ -~g~1:~~'if~~;"1 
,.'" , ,~. ,~,"" ~~;',':, :." '_'~ "',.',' _0. ~ ..... ., .' ~ \ " 

, ... '" ~ • ,~,,~ ,.... :::,~, '.,~"'::: "CII/"' ,~. ¥' ".' .~: 

"use, including without limitation, use for crops, orchards or 
~ , ". ~., 

•• - •• +, • ,. .' ". 

lIvestock. In, th~ event that watersamples""at-:':the 'Next Turnout 
! ~: ~~; .. ;~ ~ .. ,: "A~"~ o~~~ ,~: •• , •• ,' .,; 

demonstrate, based upon water quality standards applica))le, to . , .. , . 
..' .~, ,~,:n .• , ::,"':''O, :,,- :, ,>_,y.. '~.' i ,,-;:",:"' 

the.use of the water for agrieultural purposes, that the quality 
•• , - ,. • • '~', ." " '- .... < " " -'." .- • 

~.' ',' . ., '" ~ -- '-, ,'-' >: ~:. . . 
. of 1;he ground.water a'fter mfx"ing.1.s not5uitatile for"~griculturc, . '" .~ \ " ~ '" .... '"p,. 

Ci~y or DEW shall immediately cease 
, ~.:... 0"_ 

-12- 0OO39)~t:X::J3twP 
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• 

• 

-. 

. contribute, to- the unsuitAbi11,ty., Of,. the wA:ter At the point At 
• , " Ie • _, J.,...... ,,... ".,". j .... ', ~L ... I) -: ':" , 

which .. the .. sampling oceurred..,~" '. " .' '. ,. _.. . ,. . : . ~ I ... ~. "_.'. I "," ~ '.1 ." h ' .. < .... - .... ~.: .·:'~I.:"·: '," '::r :: .. , .. ': .... ::; 

,,- ,S~.,6:. 2,.' Costs..._ The Pa::ty" lSe,ek1ng exchAnge pays for all 
• • '. ......,' '-" ",'~ ," '~,,' - t ~ •.. ~ ., ~. I ... ': .... ,,,-':': . ' .... ; ... I' :.. .~" > :;,. \ .,"~ 

costs" 1'nc'luding:additional, capi,tAl fACiliti,es, if nece~sary, 
••• , '" , . ', ,. ~ p", ~ '., •• ,1., ", ;" : .• "... " . ;~...:.: ."~' .~, ,;;. j~ ~;. 1,,'; ' .• :':'~ ~ •• ~l 

associated. w1,th deliver.1ng thegro~ndwater, .. supply to the Distr1et 
, ',' - '" '. ' •. ~ .... ,', • j ..... -, ... _, ',J"''';,. ' .. ' •. ,' ':'~".. ,,'; ,. ,., ...... ,~",,~ 

irrigation canal system,:. ~ubj,ect., to ,the. same c.ost.s. ~nd delivered 
., ; ..... " >. ,. \, ..... ,I~ •• ~ L_'., ,I __ ; ... ~.-'". .~'!,,~, ':'~~i) ·:':~.>~~I·;~<.:; 

in the same: manner, as.. water, otherwise.del,iv~red by Dis.trict to 
.~ • .. ... -. .... .• .~ - .• ' -"10.. • '" .. ,'. '::" : :..: ,'" .:".':;. ~~ .::> ,,.: .:', '_: . .,; ',~ 

City, and,. DEW pursuan.t ,to this.,Memo~andum.but" without a charge for 
I . ., I. - • , •• • .,'" ~ "" ,. ' :J~'" ".' <j ,,;' .', j~ l~~, :." ~, 

raw:water. 

, '.. '-' ;8.:6-.3-. Records..' 'l'hePartys.eeking _exchange m4intains a 
• ,. -,. •• '... ...,)....., '". .1 ~ "I": .... ,.:':.. .: ... t .. :1 ~,~ .:. ;'",.~: (; 

record of thequan.t1ty of .g.roundwa,tex:. deliye.1:ed to th~ District 
. • ' .. ' '-' , "'" .,,, .' .•.. ~ . ~ ;,"'; ~~, ~:"; ~~;.' ;"'.::"+ .. ',It.: .:::: c: 

, . 

irrigation caruLl -system .and. the quali.ty of blended water in the 
'. ", ".,.' _. .:':",;;':', .. n • ,".;; \:':.: , ... -"':~,-,,"'., 

canal,~loW' each point of introduc~ion. of groundwater. 
. . ... , .. , "" ,,, .....•.. :.- ' .... :; :\-,..,','.",;, '.::'':' .:",~:: . .!'", ":~: ... ~ 

S,.7· •.. Force Mc!l1eure_ D1st:c1c:t, ,ShAll be ~e.xcused fr.om its 
• • ' .... '_ '~,;~.:.. ,"::,";,:. "'~ ... ,:"~.','~., ',: .. ~. '.~'tf' 

obligati-on· to-deliver 'l'reated Wa,ter ..in the event that District ,is 
" ·n"., Joo. , I,". :,',~ .,', .'~~.'.; •• ,~:: ,"'~: "~'W~ 

rendered unable, whclly or in. part,. by f,~rc~ maje,ure to,carry out 
• • .. , " •••• , .~. •• ~" ;, ••• "~' ""' .•. .': -. .-: :/':", ~ ,:~~ :. 'n 

its obligations under the 'l'reAtment.And .. Delivery Agreement. Upon 
, ... , ',' '.! ',~ .' ,~,' • '. i ;'~" .:" ~.:. .; '~', J~ -: ':~',J "; 7:',:,~ ~',': 

theoccurrence .. ofan event,of"force maj'eure, District shall give 
. .'., « I', ,.' , •. ' .', " ,.: • .: ••. ,: c·.... .~ .. ,'. ,_ .. <. :~, ~.\ '::"", 

notice, ;anQ. full particulars ,of the foree majeure in writ1n9, or 
,. ~ .•• _..r ., ,..,'... '.' ' .• '.' ~:~ '~; ",' ':"\ ',~ _~ \ .; ..... ,: ; , :~' ,: ,~. 

,by: telephone followed by.a writing •. , .,District' s perform",nce !hall 
. . " ....' - ~" .' ... "" ,.,..... " -. ,: . :.. ", "~ ' ... , "~:-:: "~,\ '\"' .:, .: ' ',' ~, .. 

be .. suspended. during - the .. continuance, o'! the f.orce maj eure * The 
.. ' '. " ••• ~_. no '.. , • ;~.;";.:-: ',' "1,: ,., ,:',:,;:: '"':" _'" ,.~ .'~ 

term. "·force· majeure" as, uS,ed herein shall mean acts of God, 
'~'" ,.,', .... i ... ".,'.,(_.,. _, \-',,' ' ....... ":::, :j'~',~-.1/:~_:::,""":'~: 

. strikes, l~ko~ts, failure or~.::efusal of any person or entity to, 
o, • ." ... ', <. " "," n. " •• ' '. '. , .~:: ,;. " ~":: '.j ~.'~ ,; '" ,):: 

. comply. ,with then existing, ag:z::eementsto. ob:tain or ship materials 
,. , ... " ' .... ' ... , .. ,~'.' ','.' "J,:,.A.'~c"':,:,.'~,. \'~~~':'~\':<~~"~";'" 

or equipment" or industrial dis:turbances., acts. o,f a public enemy, 
• ., p, _ .... ', ./, .. , ., .... ,., '\ •••• , '. ... ,,", ,1',,'_':.)"~I·:<:~C .• .",\ 

WArs, :bloekades,. j.nsurrect1ons., riots,. epidemics, land.sl.1des, 
, . .. . " .. ' ..... , ' . ,: ' .. " ..... -:I":~:: ~: ... ~ ~~.:~,':~~ 

lightning, earthquak.es., volcan.ic eruptions, J.ires, flood, wash-
, ... • ... "'." .......... -- , ',I .' .,' :,;~.""':'1\.~:'.7;~~ ,-:.:~<:",--:'~ .. ' 

. -l3-
. , OOO)9).JoH)/~M' 
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outs, or other natural disasters';,: threat' of phys·1,cal·:harm;:·or;': 

dAmage resulting in the evaeuat1on:oi;:sh\ltd'own>0:f:':·,faeili.tJ.es'~ 

n'e~essarY!~'~t:h:e suppiy~' t'reatmeni:; and ~~ ai:Strl.but:1on o,f water, 

arrests and' restraints of g.'overnments) and' people",:' c::1vil, cUstur­

banees, insurrection,' explOSions': sabota'ge·, restrai:nt: byeourt 

order or puDliC: authority,' other' than" the D1st:r1ct/"ha.V'.tn9'-';~::., 

jurisdietion over the Proj'eC::t,~'and~ action' or nonact'ionby~ or 

:f~1lure" to' 6~;t~in' auth',?r1:z:~:t1ons: 'or' approvals~ :!rom:':: any· govern­

mental agency or c!!I.uthori ty of competent jurisdiction:,: ,~nd my 

other cc!!I.uses,whetherof 'the 'kin(£' herein>enumera'ted. or otherw-ise, 

not w1thint.he' control" o:f the' Pirtyclaimirig~!orc'e: ma:jeure:"and 

which, by the' exerc'ise'o'! due d'.t.':liqenee,the Pa'rt'y.fs'"una:ble' to 
, . ' 

prevent or overcome. D!strict w11:l us~'1ts: best e!!<>rts:':to,.'" 

"., " '. 
tion of force majeure.' It is'un'dcr~6od" and a'qreec1:.-:th4.ti,the, 

.... ',' , .. ,". 
discretion of 'the 'Party having ,the a1fficu'l,ty .. :":r,n't'he'<event of 

any strike orlock~':"t whiC:h':may'render'D1strictunabre-;':whO!ly or 

in part; to carry out'its obligations '.'under·:the-Treatxnent .'and 

D~li~e~'~ A9::,e~ment, 'District .:. shall 'promptly: implement':'a' plan to' 

reasonably ens~re the continued operat'ion of": the:o:p:ro.ject;,and 

continu~d deliv~'ry of:'Tre~ted.: Water"pursu'ant"to';the:-'Trea,tment and 

Deli ve;Y A9r~eItU~rit;~ 'Furthermore~in" the" event::o'~) a st'r:lke:' or 

'iO~k~ut, :Oi~trictts' performance' under the': Treatment: 'andr Del:ivery 

A9reeme~t' w~llnot be suspend'cc( fora:: period'" of, 'mo:r~-:tnan&O 

days .. 'I:( tbti Dist'rict'9".iv~s notj .. ceof~aforce<ma'j'e-\rre event 

"';hieh/ 'impaetsthe Di;st~ict>s; water'de'liverles'/:theri>'the:provi-

-14- OOO)9).~r:x::J1fWP 
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sions of Section 10 ~ 1 'concerning nonpayment: k)y' thc~Ci~tY~Ancl :'OEW 

• f~r :f~ilure 'to re~e£ve' their fullwater:~ent£:tr~ment' shal::b":st'ill 

• 

.' 

be' applicAble ... j ., ~'" 

ADVANCE 'OF 'PRE-CONSTRUCTION':COST~'·:: ;,.';' .: .. : .... : :~' '. ,:: .;:.' c. '~',,' 

9~1~ Ad~ances ':bY-:Distr1'et;<Cfty, 'andDEW,"'Sunk',Costs;r'a'nd 

Approval "of Other Costs ~ 'C!ty"and' DEWshall'be-:l:iabl:e-for~'·the 

pa~ent of ali costs and:'expenses':of all Phases·;'of,·:;the.;;project in 

'accordance with this Memorandum' and" any suk)sequent':'1'reA tment And 

Delivery Agreement.. '1'0' facilit.ate,·:the··plann£ng and·::construction 

of the Project', District ha$~ already'advanced:certain~PrOject 

costs an'd unless otherwise: agreed·' D!.striet, ,:'Ci ty ,:and'DEW':.,will 

advance all costs reasonably: nece,sary for, completion,·o·f·"all, ,. 
<' " 

engineering and design 'work,feas ibili ty studles" environmental 

review, Permit'; and' l'icensing·· costs; and: allo,th'er work'.'conaucted 

durin9'Phllse'I 'of the'· Project in: the· fc'llo ..... ing-portio,ns:.:,::Dis-
..... 

tr1ct', 50\ ;'C1·ty ~ '3S~\; DEW' 1S\'''': ... Su'ch' costs-'shall:, k)eJ rrimbursed 

.'bY:C!tY anc:1' DEw as set forthln: Section" ,9:.-2'; however",: ill :order 

" . ~for" 'costs !ncurreC:!:'k)y Di,strict~ to: 'k)e. reimbursed;" bY.~~ty.·'And~. DEW, 

the costs must'beeithe"rinc'ludeCt as<':SunkCosts2' .1:crent,1:!,!ed~·on 
.. ... . 

'Exhibit: B or approved':by CitY 'and>'OEW. ,Approva:l.;snal-:l-not·be 

.requlrecr '~as to costs '1neurl£ed.· :'a'S:'a, part· r>f: ,,'aProj:ect:m:1'les:t:one as 

provrded' "in Sections l:2;~-3' 'and. l.:2;.4'. ' Any c:ost:',not approved.:':by 

C1'ty'arid DEW Sh~:ri' be subject'· to further rev!-ew"'j;l'l ~the::manrier 

9.:2: Reirtibursement -of Sunk -'Costs and' Advances ,~percentages . 

. 'City and. oEW shall each' re1mburse':Oistrict"for~~alJ: o'f~·the~'Sunk 

Costs and all' costs' advanced by District pursuant. to':Section 9.1 

-15- OOOl93.J1M)r.cc:r.:"M 
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.~based·upon .,their respective propox::tionllte shares"of. the Project .. 
... • ,.. .'.' J... ',," ~. .l- ->'-' '",. .... ~. ".'-I:~ ... "#" ;' •• ~ :-~~.; ., i,: 

Unless a 'l'rea t:nentand .Delivery Agreement has been executed and 
• ," i,~ .".r ,< " .,,:. ... " .. __ ,.'~. _ .~ '":' < 

provides otherwise, or unless City and DEW have ag.reed· and 
,. '. '. '.,; j,,_ : •• ".,~ ... " I:~ ,_; '~. J • ~ , 

advised the District of " di,fferent percentages :,which _ still total 
. . ... '." , ..• --,_ •. :: .. " •• " ..... ~;.r"_ •• ,,~. ,~. ,~~~" .... ,:....,'",(_':',~. ' ..... :h~...:,~r~:~ . ..:.~_:. " " 

100\, . the ,respecti v~proportiona tezs hare, 0 f.Ci ty,~ ~ and .. ,DEW' S 
".. " < • '_., ••• :,' < ". n, ~ ',. 

reimbursement, obligation shall be:;Ci",:-y.70t and .. DEW.,30', •.. _.S~icl 
. , , •. , ........ ". . "._, .. "" ., .... :.~,. r"_ .~.:". 2;:.,y"" .'",. 'u,,~ ...... ::~,~ , .... : , ... :.~: •• .: 

reimbursement. shall occur ,upon abandorunent of the Pro·jec:t by a 
I" _.r' '~~"~ • ' .•• 1 .... ~ ': ') t, ", ,,~' 

Party, termination of. theProj.ec:t, pursuant to Section 18:.1.2 or 
, "" < j ~ ,6 n, ',,,, " .......... ~~':-":':> ~~" 7; :.:. 

18.2 ofth.:La Memorandum, or upon exec:u.tion,of the . Treatment "and 
. , , .' \ } ", I '\ ~ , I, ,. p,,': "~ 

Del 1 very Agreement, W'hieheverfirst occurs, ,provided, however, 
.' ' • '-""'~' " ,.,........ ','n' , _. ",.' ~ ..... < .... .:~ I \ .:~ ~. '~-::: 

'that ,in the event the Parties ,execute,. a"Treatment. and. Del~y~ry 
. ,", "u,o. "_1 ,_ hY""", .,'; 0-" t •• , ",\..1,,../ 

Agreement, as·' set· forth in,: Section 13, .. Ci.ty and DEW:- shall. each be 
" - . • ... \ .,,,",,' ... ~ •• ' _' - • ~ ,',.1 .... : -.:-: "" 

permitted, at the option of· e."ch P4rt-y:, . ~o, prov:ide., ~'?:l:"';~~~' 

repayment o-fthe.Sunk Costs.and,all.costs.advanced by District 
"V' '" ... , ... , '+<,'" .'. '\ ...... , • ..;,..",' .J"" 

through: the:finanC:ing obtainedp.ursu."nt to Section 10.1. In the 
, ..... .. - .,.... ~/:: ........... :.'- ,:...: 

event' of' a' termination' o,f theProj·ec:t pursuant to·, Section 18 .. 2, 
. .',. , " ~. . '.. "'- ~"' ,- \ '" -~, ; .. 

and allPa-rties aband.on .the. Proje~t, neither City. no:::, DEW .s,hall 
.... - .... ".' .... ,,~~,.. ~'~ .. 

be required to rei~urseDis.trict. pursuant-to. ,this Section.9.2. 
, . "'. '. . .. ,/ ,,' ' .... ~ . ..::.' \: "~, . 

If City and DEW,.~ 'or ·either of theIn:,pr~.ceed .~r: .. ~he1'f~~;ec~t,. 
Yi thoutDist:r:ict.l and. provided District. has .. de.li v:erecl to. City and 

. ". '... '. ~.- '.' ~ .. '. ... ~~ '", ':,' .J. ", \.,.:. __ ;"" .• ".: . .:, 

:DEW c.ll PrOj.-e-ct drawings., documents,.. .permits and allothe.r 
'. 'H.·...., ",':::, ..... ,,' ':: 

, ·mater±als. necessary· to, thec::o.mpl.etion. .of.the , .. pr,oject. f ~Ci.t1·. and 
. -' ~+ '" ~ , '-. '., "'~ " ,~~', ... ~ ~,'.-I ,".~ 

. DEW: 'shall ·::-eim:burse the·.Distriet for. all costs adv.anced by~, 
• '- " ~. '.~ -,,. • "1" , ... TO" _,r " ~ : . ' ,.' ,,,, .... 

District in their proportionate shares .o:f,.the pro·jeet • 
.. .. - ", • " •• ...J " ',' ",. ,'., I.I',}";" ... , ',." .' ': ;:.: 

9.3 •. Interest on Advances •. '. Amounts advanced by District 
". •. • .. :... ':, ·,u . . " •. ,,,,' .' , ......... " ',"" ~',~" :. '_.... • , ......... ..: 

pur:suant to,Sect1on·9.1 shall,:bear.interest,at the same average 
. ~ ... . " , '-' ,t, '" , , '"." ,,~ .~ ~ .. , ... 1 ~,: .. ,."" ....... 

• 

• 

. -monthly·:yielQ as District, earns.:oZl,its .geJle:l:~1:. ~?n~t:~o~~£.~~iO, • 

-15-
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provided, ~howev&r, ::that"1!~.at:..anyc't.1methe Dfstrict!::s::average 

• '~. .:"cost 'of ::borroW'!ng :"money exceeds:: the ,~Di;strj;ct~·s . ,rate .o!::.return on 

its· general-fund ·portfo1.!o, ,the~'1nterest:;on ;:;amounts :~ad.v.anc:ed.' by 

'. 

the \Distri'ct shal:J::;l:>e~th.e'-O.i,s.tr.!et·':'scost':o;fJ borrowed.,,-:money. In 

no.' event . shall the interest;':chargec:1,:::by <the ·,01:s.t:r::i:c:t ·.::pu%:'Stl:ant to 

this 5ec:t1onexceed' ~the"':legal::l'.1m!t.; "SUch '~'j;nte'rest '"sh'all:;ac:crue 

monthly beginning at· the timeD1s.tri,ct' "ac:tuaJ:ly -:expends ::the funds 

on··whicn'the'·1nterest ·,!S'to-:·a:cerue;,' "': .• ': .. '';..-;~ 'f:', ',,;::';'<' :~;:,:"", ': 

":. '9 ~'4"~ Costs of Studi'es ..:.and· Negotiation . Borne-by,Ea:C'h ··Part:L". 

'Costs of studies . conducted 'by any Pa:rtyfor:1ts. own: _purposes, 

costs as'sociated ~withthe preparation ,and :negotiat.:f:on: o,f',:.th:1s 

Memorandum or subsequent-or other aqreements, '.amonq :the ',:Panies : 

.!nc~ud.rn9',:"a9'reements,,·re:l:a:t.ing:.':to:t.he:,d.e,J.:!very ,'of· .:,water, shall be 

'borne ,by ;the Party !ncUrrin~:the' e.osts and,:shall no.,;:.:~~~~y"anced 

pursuant "to-Section: 9.l:,:·'·no.r"'re1mbur5ed pursuan.t: to·::Seet±on:. 9.2 • 

. :10·;1'.:Dlstrictto-Arrange . 'Financing i Take' ,or P'ay Provis1on.t 

Excuse ::from :Takeorpay ;.: ~''rhe Di·s.tr .iet',·. sub:j:eet: to .;S~.c~o,n:,;l2 .. 5, 

-w11luse".tts ~best .. e!!orts,.:to arra:nge~'!1na%'lci%'lg :;',!or ·,the ,,;construc­

tionof the Proj:ect, us.t'ng :'bonds ~or other~eV'1dences ,o:f·:-:illdebted.­

ness or certificates of part1cipat1on,..;;wh1ch ,:.wilJ:'be -s:eetl.'%'ed in 

part~:by'-~a''rreatment and· .. ·Delivery .. :--Ag.reement w1th:City and.' DEW • 

. The Treatment and Delivery"":Agreement:w.ill"-c:ontain .:~"-:"'ta:Xe·:or payn. 

'provls1on-wh1ch···requfres ·City'::and·DEW:to\'pay:,·the1r:r'espect1ve 

. agreed"'perC:E7ntages of 'the: fixed:costs'·and debt:'service o~!"the 

Projec:t·-whether or not the projec:t"'or' 'any':part \ is', operat£ng or 

• operable or its output or capability is suspended, interrUPted, 

-17- OOOl9ljK)~/VP 
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'interfered ~ with,; redl.1eed_-o~:'eurt~11ed,,: ,or ,termin~ted.~.11n,;who.le or 

. .. 

:inpart. ':'The p~yments ~:'sh~ll ,not::be ~ubjiect :':to. 'reduct1on,~whether • 

by-offset,. . counterclaim,. 'recoupment;:,-or,ot.herw1se ::.and:;$hall not 

becond.itioned upon the .perform~nce::or nonperf:ormance~b'y~any 

-Party ,to :'any ~'agreement :.Or ·fol:;-;o.ny :other ... cause:or:::t:eason',wlul.tsoev­

er~ .. The '''.take. or pay." obligat10nof C1,ty. and:".DEW.·,with ~espect to' 

del:>t, serv!'ce -shal'l- :.eommenee ~.at .. the timeth~t, ·deb,t :.s:e~i,ee: :P:ay­

ments actually commence under ~:.the,:.applic:al:>:le-; ~oj·ec:t::::f:inane,ing • 

. . ·~The.:~':tllke:or .·-pay" obligation of··: City.: and· DEW wi:th, l:'esp.ect to, 
e ~ ,.~. c. _,."., ., ........... , ._ •• ',"_ ,_~,,_ 

... fixed. costs· shAll·commence'.at, the·time'"o£.,·thecommenc:ement ·'of 
, '" • '. ' .. , .• " ..... I..,., , , ' .. , 

" 

PluI.se I:II-Ne1ther'City .. nor:DEW "shal'l :<be,·,requ·ired~:',to: paY.:f;or 

water not . delivered., und.er the,folloW'i'ng:. s~:lfi~' concti,t:ions: 

"10'.:1.:1 .. Exeuse/Fifty-Percen·t of· Contracted '-Water not 

'Delivered.' At 'least f1:£ty. percen.t··(SO,t). of·"J:.he,C1t,:(:')5and.",DEW's 

contracted water" is not 'del·1vered.· ,~for. a peri'od .:.lon'g'er; :than.(':"" 

eighteen (18) consecutive months for .r~~s~~~<:·~~~.~.~:t:~~? ciro,ught • 

... ' .... ". '. 10.1.2;. Excuse-, 'ElghtY',Percento-f~Wa.ter Treatment Plant 

.. :Destroyed..:'" In the- event ,that eighty percent (8'Ot:) ,or.·more;':of the 
• -, • • '." ,.,' • ,", .' ..... ,,~ •• -.,. A .... , .-'," ~ 

.. :water . treatment plant .which· is. a ~'pa.rt . of the ·E'ro.j:ect .;1·$ ;destroyed 

,or:d:isabled. -the ei9hteen (18'): ':month.:'period.~.s.hal::l.'~e extended.' to· 

.. twenty-four ,t2.4 )-.:months .... : .:~ .. ~ .: " .' . -. . ,', I;' . :,~ '::'.,~ ~:, .~ .. :" -:: !:. "::.: .:' . ' \ . 

': .10 •. l:.3, •. ExcusecFlftyPercent of.water·'Supply.r:-::!,I:n the 

event·that fifty percent.·: ('s0\) "o,r· ,more ,of the District.:s .... total .. . 
annual. water $1.1~ply ,..as:·adjustE!d .. asprovided,-:in,'Section.:ll ~2, is 

lost orunavailablefor~·physical.':reasons otherthan,:,;drol.1g~t~ the 
. . 

eighteen: (18) ,.monthperiod:'sl:lall be:,extended: .. , to:twenty:-fol.1r (24) 

• 

,.~. ,.', ,. 
-18:-

".' : 
0OO3'3.~r.x:-~5/WP 

'79'O·1~OO/02/l./9~~S/3 



·A.91-05-025 APPENDIX A 
\ ~. . J? e:g e.,;' ,2,,5., - .'~ ',,' .. 

'" 

10.1.4. New Period of Excuse. A new eighteen (18) 
' ...... ,' , ,", •• ,~;, '-,1 ::~ ~~:.:. ~, • ..,Y .~ ~~'~~": •. ~:.:;~),,~ 

• and, if applicable, twenty four (24) month period, shall 
"~". ' ... ,-' <'u' ',<:.' .~.::.\~::" .... ".':~~~' "·'''':''L~··' ~ . 

not occur for the purpose of this Section 10.1 until a twelve 
•• '.. ' ...... ~, ,:; _. • ,,'.' }', .. oJ •• f <I \ •• : •• !."': ~ ::.' ;~ :., "') 

month, 

(12) month period, during which at least eighty percent (80t) o,f 
'. T • ": ":~' :~. '," ~.I.." "," '; ., '"': P' :~ .'::,~ ,:.,: "':' ~~- ',', 

the City and DEWts water requirement has been delivered, has 
..... .., ." ., ,,,;' ." ... ,.... .... ", . 

passed. 

10.2. Variable Costs. 'I'he City and DEW will also·- be bound 
,','. ; ',', ~." .\; ;~~ ;""c' ',:~" ~_..-:~: . .::, <:,::'~:'. :.:---.. : 

to pay for the variable costs of the Pro,ject. The portion of 
..... ".': W ", ,- :"-:-•• ; •• ,.: '~c:,.: .: ~:~ __ "':' ~ ,,' ,"f 'r: :'~'. ~~:: .. ) \.:~·,,~t"'':';., ... ~·./:':\ 

VAriable costs p,,-yable by City And DEW shall be ;n -;h~' .same 
~ - " , ' .'. ,,','; " .. ' ',". ,~,~- <-- ... ~:~~ ,-: :.~ ',.; • ,' ..... ; '-

proportions as the quantity of water each PArty rece.1ves during 
- " .•. ~ '. '. ' •• "., ,',. ,~. ".. " ...... '. I ." " ' • 

...... ' ." " ..... ,h "",.,.. , 

the accounting period. 
..' ~.~" ,:: .~ " ....... , . ..' .. " .. ' ~,.' .~ 

10.3. City's and DEWts Payment Obligations, Treatment and'-
, . '".~ ,,' . I .• '.. .,' ' , 'I., , ..... ~ ' .. 1 I,.~ ~ ,.' ." , 

Delivery Agreement. City'S and DEW's payment obligations to 
,. ~"~' "" , •. " • ". '. " . ':~ _. .':: '. :~ ~ " '. ', .. .' 'T • ,-'~::: 'I .... < ...... :, .. : .. :.:.. ;. ,~ ~ --, 

• District, will be refined and set forth in the Treatment and 
_'- ,.'~~ .' ,\.. '" ,. ,""". r''''' , .. ,_ ..... . 

, ,.,' , ! • • " .... , ,,"' ... .~. , .. . 

Delivery Agreement, and shall include all of the following 
, L ,_ ~ h ."" I ~'. ,'. ---. • • ,',' ..... "', ' ,' ..... - ,.', 

• - '~I - " ... ,. .• ,',' .,' ',~, ... 

. ,. ""', 
, ,- -... _.,' '" . 

10.3.1. Raw Water. The actual cost of raw water which 
;. "~ v 

,..,1..,.", .. ' .h 

is treated and delivered, with the cost calculated at the same 
, . . . :'. .', ~.. .. ,. . '" , ":. ::; :'" .:'-' -~~. : ~ ~" 

rate charged by the District to aqr.1cultural users • 
. ' ", I" "'.>.:; ·~",:,>:r,',.. ' /~:~'''' ,~~I~:~~', '~~.:; :';":.,'::"~ . . .Pt .... 

10.3.2. Percentages. City's and DEW's respective' 
_. • ~ ~~ ~O\,~~~ 

shares (70\ and 30t, respectively, unless City and DEW agree to a 
,_ ... \ _ '.' ... ~r • " > '''- • .'" ,:: ..... ~ •• :,::,~.~..... '" i' ~ ··~:--·~.~I:·: 

different split of the 100\ repaYment obligation) of the Project 
+~ -.. , • ' •• " .... :.:' ,~' , .,., ,":.':: ... '~ .~ •• ,~ .: '._. ":\ :"," i" ~~' ~, ,.~" " 

financing payments as previously approved by City and DEW. 
• • ~..' -, • :~ " L .,.' "', ",j '. ;,. •• ". '. ".~. 

10.3.3. Records. City'S and DEW'S respective shares of 
... . , ., .... ", :<,. -." ,~ .. :~. ~ 

, " . ~'" ,. ".,' ." ' 

the eosts to District of operat.1ng and mainta.1ning the Pr~ject, 
.. ',,' .' ',' '.' , .. ,' ,.".' ; ,:' .,:~ ~~ ~ .,,~~ :~-, .~. ~', "," ".,.~':.' 

provided that District .~~~~~~~,.1~:;~~eep an~~.a,~~n~~~n::~{::d p,rovide to· 

• City and DEW detailed cost accounting reports documenting the 

-19- OOO~9~.JIIC)r::cr...:a1'h 
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costs, (ii) keep and maintain separate accounting and bookkeeping 
• " • ,").,.' , , ,,' " • • ,'" .... , • ;". ,. 1', .. ~.' .: 

records wi th a sepD.ra t'e ' acco'u'nt-"and'!und- for the project, and 

(iii) allow~1ty and/or DEW'~~d"their' emplo;~e;; a~~~un~a~ts, 
" ~, ... 

" "~ ... '.;,~ ':.: ':::'::'~: '-~' .::: .. • ,,', ~ >- - " '" , , 

attorneys and agents to review, inspect, copy and audit the 
, .~ '; " - " ,'~.' .... j ,", . ..', "', ~ '"',,~(';~')"~: ::.:;, 

accounting and bookkeeping records, including all source docu-
•• I. -', .,. ... __ '... ..:'" I \ v·Of"'" • .: " 

ments. District shall have the'"right to review, inspect, copy 

and audit all accounting and bookkeeping records, including all 
',' ,. ,,' .,"'·'f '" . ,- '" - '~.'" 

" ,. • , w! ,,'. ... ,\',. ill- ',,/ "" 

. source documents of City and DEW as may p'erta'1n't"o, the receipt, 

delivery' and sale of water -received ""'from the 'proje~t .. : ,,> 
~ " ." ' " " , \ , r.~ "" ' I. ,', '" 

10.4. Security for Payment, Rate Covenant by City. Prior to 

'.,'" .... • •• ,' ',"" ~ •• ': \"':, .,,',"" "''', >~ ~J""':' ,'/ j .' •• ,,:~ 

necessary, to ascertain that each Party is 1nthc"!.tn"an'c::1al' 

condition as will allow the "party to fulfill its £ini.ic·i~l 
- " 

commitments to the project. 
, .,"). • ... "'''' ~. j ~.. L. I .~ 

In the event thlit D1s'tr1et 'de'eins 
~ 'I ' "+, ",.., ",'" r''''' ." "", 

necessary, District may require security for the eomm1tm~nt';' 
" :'- 1""\' 

1ncludi~9, "but not limi'te<:i' to," bond 1nsur~ncc,'le'tters o,! credit, 
.. ' "" "'>', ' ) 
•• , " r'~ • ~ 

guarantees, cash depOSits, and/or bonds. Such security shall be 
, .,~ -, ,-, ~., ~ ,'. ..... . -,' .,,.... .... " .. -

•. ,,' .", ...... , ' , •• '". '"".I.A-

,subject to approval o,f exis'ting mortgagors, lenders-, bond hold-
~.. ' ",' ~'" t. :: ' 'r ,", ' , • r .. , ,:'; .: 

ers, and/or the ~alifornia Public' Ut".11it1e's Commission as neces-
'. "".. ",.', "r 

sarya It is agreed ~y,theParti"es that CitY'ssecur1ty oo.l1ga-

'tion pursuant to this' ;:secti~n 'it;:'4 'shal'i -be ::S~~£;!:i~d '~~:;" "~: ~~~te 
'.'" ' .' ." 

covenAnt in a form sa'tis factory to District. 
, ,. .. ~ . 

, ., .•• ,'_ .. ~.1 .10. 

'I'he payment" obligAtions o'! City .and 
,~} .' 

DEW shall include the cost of Drainage Pumping only if, and only 
,-" ,.. "... ,,' ,~,. ~ -10 _,. ", .... ,,. ",., "".'. 

•. +.. ... ,'.. _. , ", ' .. " ...... 1..... ,'.' '>'- j... Jo" ... ,.' '~:, 

to the extent, determined and provided in this Section 10.S·. as 
. ,~, 

, ,,, '.' -~. ' .. ' 
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hi' 

• 

• 

'. 
'," .:', 

.. 

, folloW's:.~, ','i 

lO·.5·.1·. ',Cost I,tems,.;-:. The; cos.t, c,!' ,Drainage ,P,,:wnping. she.ll 
,~ ... '",--<- .. ,< •• ,... - .... - ~ ...... ', - '.!' ~., ".....,,: .,~ ' ....... ' 

'include- ,capita'l,- operations:, .. mainte~nce~"andreplac,ement, "items . 
. ' ,.,,'.. _.' ..' , ',,, ",," ~1 " ',..... .1 ':"" '" ,,,' 

'10 • .5.2' .. Inabil·ity ,t.o-NoW' Me.ko Determinat.1on.~ .. the. 
I .... ..r •. ~., ~ ",," '~.I 

Pe.rties 'agree that at ,the.time"of~ .. en,tering into- this "Memor.anc1um 
. ..... .... ' " .~ .. --, .~ .. " ... ,! '0 

, and the TreAtment,. and, De-l1.very ·Agreemen.t they are, "no:t ,able,and 
, •• ~ • ~." •• , ....... ' •• ,c~ .... ,~ \~'.' " ..... 

, 

wi1:1 not -be: able- to de,termine ,whether:, .Drainage "Pump 1 ng .. "w1 11. be 
• ,. ,,'... ",. "..' ~ " .... ·r ",,' _.... ,.,~ ...... ~'"' 

-neceSS4ry: as a,. part o't: "the pl::a:je,c.t;. n,or, ev.e~ ,~': ,_~r~p~; ;,~~~~,s on 

·which ;to- make A dctennin4t1on. ," ;";, ",", ':' .• , " ",':;., '!:~, 

10.,5-.3. First· Five Years. .. :", No Drainag,e, ,Pumping "costs 
., •.•• '''' , .'" ".; j ~ j ,'0,' .... 

shal'l be .paia by City' ana 'DE,W 'du;z::1n9:the :first five,,,years,,of the 
. .. ,,' -'''.'' .. ~ .... ' "" 

'Cownercial Operati.on Phase- or~as. a result, ~f· ,operations during" 
. .. . '. . "",,"_.- - , ...... " ". '.-. ' .. .... " 

the, first:!! ve- years.:'of ,"'the ;CommeJ::cial Operat1on.-.phase .. . .... ,~ ,. ~ , -'.. \.) 

1,0.5 .. 4'. Invocattonof'Review. Our,inq, :thc, ,-,!.1l:'st ~onth 

of t.he fourth year of the-Commercial Operation. Phaset:0;:during 

the,:f.irstmonth o! ,each- succe:s.sive::year,of the Commerc.ial.,Opere.-. -, " .. ' ,;,~ 

, - tion:~ Phase, . District ,may "initially· invoke a review, C?'f",: ~h~tller 

Drainage Pumping- is. required:: as ,'a.:,.resul t:,of"the.::p';:oj~<:~.~.J:: 

10 .5,.5. RevieW' By"Chief ,. Exec:utiv~, Offic:~rs. "During the . ' ... -, , .. 

two- months,:- .tollowing: the invocation·, of a revieW',' th'e, chief. 
• - -. -r . ., '" > 

- exeeut1ve~ o!:f1c:C'rs of: the-'Parties,: a,he.ll-meet. and.. endea:vor"tc 
. , . ". '" ..... 

e.gree upon, the determinations, to be made:: l;)y.~the,Oraina9e- Review 

. -Panelpursue.nt' to' Seeti'on- ,lO·~:.5 .'.7::. And 10·.,5-.-8 .",h ,If the" ,c:hie£,. 
, r-" ... ... ~ .... ,.. . • \ ,... " ..... ,. 'e ,',. '.-

'executive of!,icers, rea,en unanimou~:agreemen~,~ the,n;, ,t,he1r ;51~termi­

nations.. shall', apply as-. if· me.de-by:,the 'I'e.nel~ "a~,.s.et .f~r:th,JJ.,n .. . ... 

Section. 10'.5.7.. " '",' " "', ",' ~ ,~,::: '::, ,,'C~ >~ ,;~i; .• '.::,:~~, 

10: .. 5.6, .. Dra.1nage Review ~Pane-l'.; ,'In-'order<t~..;reyi~w the 

-21- 00031) .~rrx:r:JS/'fIP 
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. '" 
need for Drainage Pumping, if the Chief Executive Off,l.cer.s:<:iail 

to ~qree,"ln'1tiallY and<subsequent1y, '!.1:!'reques.'tc'd, City and DEW 

t'09'ether' '~hallappo1nt' one memJ:)er: ;o!- a·Dra.'1na'ge: ,Rev.i ew- ':Pan~l and 

D1str.ict~ shall· appoint one-,.member: of.: .. a: Dra1n4ge,Review Panel and 

the t ..... o panelists so appo-intf.)d"shall'~pp01nt'a thJ:rdpanelist. 

Ifany:panel1.st, is not appo1ntecf,w1:thln:: thirty:'(.:30'). clays:of, a 

reque~t '):)y . any Party to: . do so:,tben: '~any Pa'rty,may-=request' .:the 

American Arbitration Ass'oe1ation:: to; appoint, :the· paneli'st.:, , ,Each 

panelist shall be a person w1th-extensJ;ve' experience.:'1n:~g,roundwa­

t~r m~nagemcnt'matters and:'sha'll:-e:l:sO:.l:>o 'eithe'r ;~a California 

registered.' geologist o'r e: ·Califorxua: -reg:rs.tered.,_c.tyj,,~ eng.1neer. 

, 10. S. 7. Determinat!on~byDr"':inageReV'.tew 'Panel-,.,;_~:Wi thin 

six (6) months of its appointment 't'ho'-'Panel,'zso',appo1nted shall 

determ±newhether the operat.1on'o!~the"P:roject has resulted in 

need-for -:orainage Pumping ,in 'order to protect the :"viab11·i ty c'! 

crop production, including· crchard:'crops, . and -in::order:;to ,:prevent 

interference 'with structures'or~utiJ:ities.inl1ny, portion;~o'f the 

Distriet: outside the Serviee:Areas: ot,C1 ty andi":D:EW ."nd~;~pec:it1-

cally if~ and. the extent';'to whIch, ,the ,'pumping, is necessitated as 

,11 - result of ris'ing water, t.ables·· resul tin;:. 'from:-the< Pro-j eet:. The 

. Orai'naqe' RevieW: Pane 1· 8hall, ., among" other things ',::. eons 1.o..r:; ,the . . 

. a!fe<:ted.area' or areas', if any,. ,the appropriate,; l:>ase-.: or, compari­

son period,' and· specifically. whether necessary. Drainage.:Pumping 

is resul t'1:ng from the Proj-ect:.outs1de ,the Servi:eeA.re'a:s~ -of , City 

and DEW-. ',-Finally the Drainage: . Rev.1ew' Panel: 'sh4'll-detexmine the 

• 

amount, if any, of Drainage Pumping made nec.e's.sary. a5),a:"result of 

the-Project :anctant1c1pa-tec1:,to:be:made necessary during the next, • 

-22- 000:19) .JKJr::;c:::;n/Vt 
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• 

five years. " "I 

"' :' '.:: " ~:: • I ,~ 

lO~S:.8. F1ncr1ngs:~nd~Decision'.' ,.Within ':s:ix (6" months 

:'ofits appointment' the' ··Dra.tnageReview: .Panel-sha'll: .• by a'l·unanimous 

or majority vote render :tts'findinqs...:lf .at leas.t:twO: .. ;panel:ists 

cannot agree then thedeterm1nat'1ono·! thethird,panel'is~"4~ 

pointed by ~he- two 1n1t1alpanel.tsts shaJ:l'.l)e. the-',l:>1nd:1ng: .,cleter­

minat'1ori;; . If Drainage··Pumping'1S: determi:necf to- be, ;necessary.: the 

'costs of'the needed facil~ties includ.1nq· :b\%t 'not','l'imi,ted.,·to~,~ 

cap,!'tal costs, deprec.ration of· exist1ng!acili ties. '.4nd,,:'the cost 

of operations, shall be added to the cost! of .the-:Pro-j,ee:t.,to: be 

borne .bY, Ci·ty. and .. DEW 1n·" the year. ~fol:'lowing· the ',~ete:cni~nation and 

each year thereafter until mocl1f1ec1 as: proV'ided:1nSec:ti.o.n~ ,.'.:: 

10 .. 5.9. ":Ifthe Dr~.;f~nage·Rev1ew,~panel· .~a'sed'on ~.th-e- p:r:eviou$,·~:tive 

years (except the first five years) determines, that: Drainage 

-Pumping' made necessary:by: the::~ro.jee:t~hds:'n.o~.::b~~ .i-nel-,uded as a 

Project costdur1ng the preced!ng:f,ive--years.,'",or i·f, ;,the~ainage 

. Review 'Panel determines, that'the:,Drain"'ge 'Pumpj,;ngcO!,t, .. M:s" ' 

exceeded the actual cost o!Drainage Pumping necessitated ~y the 

Project during th~ previou~ :five yoar!', : them "the Draina90 Review 

Pan~l ~hall make- an appropr1'ate· cost adjustment. for the following 

. five years;.:' conversely;~ if, the':'· Dra1nage <Rev1,ew:: Panel determines 

tnat: during., the- previous f1ve-:years'that,':an::amount 'has:' been::: 

included ·asa Pro-ject eos.t ·in~ exees~·- of,; .the actual co:s-t ·o-f.:.:: • . 
Drainage: . Pumping necess 1 tatec:1' by.: thejPr.o.j e,ct ' during ,~h.:lo.st five 

. year$; then ·the Drainage Review- Pa.nel :shall~: make ... an: appropriate 

cost ad,justmcnt. :for tho :.follow!ngi five:::year~ •. ': The eost of the 

• Dr'4·:tn49'eRov!ew Panel, '1nel"Udinq .reasonable:. 'pro-f.essional·,and 

-23- 000)') .i't'ItJtT:XJ:'::tI/VP 
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clerical fees shall also be a Project cost. "; -:-~ "." -,/, ,,~ •• ~, I' 

10.5.9 _ Subsequent· ·Dete:rm1n~t·ions. In . the :first month 

of the fourth (4th) year following adetermina.t1on..purs~t .to 
, . , ~. ',. . .. ' ,,- " 

Section· ·];,0 _5.8: _ and a t £i ve (S-) :yea~ intervals. therea.!ter, . any 
, • ' _, •• T .'.... • .» '" 

Party may institute a. further review of the cont1nued, I?-~ed .for 

Drainage' Pumping and: the mnount thereo,:f as.a:.pa,t':t, o~; the.Project 
, " ..... '. ~ 

which' review sMll be ins·tituted~ .and,·undertaJcen1n the. ,same_ 
• ,. • > ." ~ ............. oj ." <. , .. ' 

'm4nner'4S .the '.in1 tial . review.. . A ,Drainage Review. Panel, shall. be .. .1.,.......,.... .. " 

. selected which .. may, J:>ut.·.neecl: .not, 1·nc,lude. members.who, sel:V'ed .. on a 
" < .... '..., ,'" .... >., .......... 'V', ~".'-' 

.. prev!ous: "Panel._ .. ~ . 
• • ,'-0 

10~&_Dra.in~ge- Pumping·in·City and·DEW·Service Areas .. 

Distr;t'ct' sMl!' not :be responsi}:)l~ :for' any Dra.ina.ge. ~~~i~9' 

necessary toma.inta·inwatertable-s. :wi thin the "resp~ct~ v~:~~:r;v1ce 

c • . , ,/. 

"10:~. Marketing of ·Wa.ter '.Resulting.' from· Drainage .. Pumping. 

If:Distriet markets Drainage. Pumping water·asde:fined,inSection 
., , .."., ............~" ,-' . ..,. 

4. &·outs1de··the· District,," th.e net, proceeds-,. if·.any,., ,attributable 
~,,..., . "',' . '.. .."" 

to. the marketing 'of water' resulting from Orainage.Pumping_shall 
, ,.. .., - ,. . ... ~ " 

be credited to: the' Project·~, " .... . ~ .... "'( .. ' 

: 10. ".1 .. Alloeation •. _ 'rhe~.par:tie.s;,a9're.e tha,t;-- thEL ealcu-
, ' . - ~ • q' .. " "0"" , ,.. " 

1~at1on of net·.proceeds attributable t<?~ the,.mcu:keti:n,g, .. o~ w.at~r 

resul tinq :from Drainage. Pumpi'ng~,is_' and: w11~1~: be~ .di:f:f,i.~\l_l t.;. ~a.'t:: 'the 

time of· 'entering into this Memorandum~ and~, the- 'l'reatme,n't:: ,A:nd~ 

Delivery Aqreement without' referenee, to' speei·fic;,.:.-present:lY.; 

unknown future drainage,. water supply,. and· water .use- c.ondt·tions. -. . 

10·.' .2. Review by Chief Executi·ve- O!·f·i·cers·.~,:.;. I;n;:the 

event that District marketswater~:outs.ide- the.·.Oistriet· :.Qu·ri"1lg a 

-24- 000,)',) .WtOnx::I:JaM 
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" ', .... " :: .. , .. :~: ... _ .... : ... ' .... ? .,: '.':.:., :.:~ ~::g:.~31~:' ,,: .,' .' . 
period ..... hen Drainage Pumping is' occu'rr,{ng, the District. shall 

.~ I'~ I, ~ ... f~:.' .:/": \ I j~.": ,', .:".,~. ,,,(::' (: I\.',.:.~ l' ~+ J : • ." ;-1, ..... ;.~.~.: ;.;~\ . 

notify ~h'7 other pa~~ie$ and the Chief Executive Officers o·f the 
:,~,\::-'/ '~"::'~")." ... ~: ..... < •• ~.,.,. .. " "''' ........ .. 

Parties shall promptly meet and endeavor to. 'agree "upon -the 
,'..., I' '"~ " '" r .", "A. . <" '''~I:, : .:,,', "':' j'; '~,,«:.':'''' :-,!~ ..... ~'. .. ::~ :;L~.".·, c 

determinations to be made by the Water Review Panel purs,uant to 
.. ' < • 

Section 10 .. , .. 4 and Section 10~7.~~ 'If 'the chi~f"~~ebui1~e-' 
'd • ',! ", I • I ", I • I : I .' ~ : ,I~~I .'.:. r' (.: ' ,'! .... :~ 

Officers reAch una~~mous ::~:~~~rnen7'.,:hen their determination:! 

shall apply ~s if made by the Water . Re:u.iew· panel'':is:iei-''foith in 
., .... f .. '" ........ ,' 

I Owl ..' .• ' ...... 'I," 

·Section lO .. 7.4. 
•• • ... ,_ I ~ .... '">''.''' .. ' ...... . ''- . . 

< " •• , ..... t" '.' In'order to 'establish the 10.7.3. W~ter Review Panel • 
. ' ~".'J ~)<', '~-.j" t' I '~ .... ~ ..tI , '- •••.. I 

sum, if -'ny to be credited for water marketed outs1de-thEtOis-
+ ,~,.} ~" r ~ I ,4 I' • ~, 1 :-<_ • 

trict while Drain-'ge Pumping is underway, if the' Chief'''Executive-
,'" • 'j •• ,~, .... ~ ...... , .... 1'-' 

Officers fa~l to agre~ , initially ands:ubse'qu'erit1:y;:::;'!'f requested 
'. j ", .', \ _. _, ". ,,' :, t ~ d 

.~. ". '" .. ' ,_,.. , . t,r.. .j .. > 

. by any Party, City and DEW together shall appoint one member of a 
. ~ ,~ .. ." .-. ,','j :-: • , : <'::'" ' ... , .... ' ..... ,,"~ 

Water Review Panel and District shall app~int one~' member" of a 
,. .. ' ,.... " ~ " 

"J ., ," t I • .j '_. 'n.' • • , "~ ~ '. "' " '.-.J .~ " :'''' j '. ~""" t ..... " " 

Water Revie ..... Pan~l and the t ..... o panelists so oPPointed-shall 
• "" • "'::;'" ';',. • ... ,. _" ', • ." ., . ~ ........ ,'" ,~, <'. l' ,.,; 'f 

appoint a third panelist. I,f any' panelist is not' apPo'inted 

,within thiX't~ (30)" days ~f' 'a'· r~~ues~'" ~y '~ny ~~~~ty··tO-:'d'o.:·~~:; 
" 'T ~ • q. ,'.1 "f' .... , ' 

then 
_ ,. r"' ., ".,," .. 

•. i \ ,... .... ,.1 , 

any Party may request the American Arbitration Association t~ 
'.'" " 

appoint the panelist. Each panelist shall be A person with 
, " ", 

• t'",' " 

.extensive experience in drainage and ..... ater management matters and-
-, ., ,". '>" . ' '"l' ...... '" 

~ha,ll ,also. be a Ca1if,ornia registered. ei vil:engin"e~·r'.' 
........ , ". 'TO, •. , _w .p"" .' ,"_, •• ,\ '... :.:".,--. _", .-',:;: ;':;'.::' ,' .• ':": .......... :'~J:'~:,'~: ~:"' .. ~~.".',,; 

10 .. 7 .. 4. Determination by Water Review Panel. Within 
.... " • .. .., ~. _ ,'" ,r' .. '... ".,. ~.'~' . ~, .. . .., ;.'.) " 

six (5) months of its appointment, the Water Review Panel so 
,.... ',.i·;'~.:,"i.:::'·.~~:_~ -'.' +"~ .J •.•• :.; ('.I:.,~.,'~' ;~~::; ," .. ~"'I~.".:""· ',"~ 

appointed shall determine whether Drainage Pumping has generated 
.", • '," .. "" ".''''1 .,:.,"; ',:"'" '.:'~''',~ .• \'"'::, t •• ~..,; ... ~:~ ... =~~ ~,"'.~:':. ~"··'\':"7'-:. ,-'-" 

wat~r marketed outside ,the Distr1,~:t ana if so, the amount of net 
T" '.' ,'" _" .:' ~' .. ,:.~ ,,--;,~, > 1_, "0. ~ :.~ j,.' \' ,; ~~ ~-: ... '., .::' ~ .OJ ..... ~);. :: .: .;;'.' ,'":' ; 

.incom~ fairly attributable to ..... ater resulting from DrAinage 
• ,~ " '.' , • , ::- ':.: ~ I'~ .' .". ",,'~:, L'~ : ... " •• ,J' j. ;'::'~ :.": .,~r::'." ':.":~:':~"':~ .,:..:~. '.," :;r;:~'~. 

Pump~ng as opposea to water resulting from other sources. 

-25- 0OO393.MMO~J'1WP 
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,10.7.5. Findings and Decision o,f Water Review Panel. 

(6) months ~! -'1 ~s " ~P~~1~~~~n~ ,: '~'~h~'::~" ~~r""R~~i;w~p"ne1 
unanimous ~r'~~j~~It~'":;ote :;ende~"1f~ fi~d!~9;::: If at. Within six 

shall,b;{,a 
-- , . " - ... ," ". ~~ ;'~> '.')' .>~, j t ;~; "':''':-:" <~. "": ':~ ~:. ,: :....,,< :.~ ~,~ ',"', ....... -::- .. ". ,~', '2"" 

le"s:;,_ ~wo panel~sts ca~~~ ~9're~,~ the~ the de~~~~~~~~n~,~:: the 

third panelist appointed by the two initial p"ne1ists shall be 
'", - .. ""p" • ••• ,-, '" ~ '~ ... ::':~ ""'~:-'" ~'!:)'.~: ~~'.:'~ ',,' ". ~ , .. " ,',::. -.::).,~ '::)Q::~ 

the binding determination. The determination of the Water Review 
.<.~ . " . . 

• _ •• - •... ~ ...... .- ,~. ~, .. ' ";,r-~_,~:,,::,, '. __ '-'::':._ .. '7.>- ".~.; ""-". ','''' ,-",...,.t'~-' " . .y."~ • 

. Panel as to whether a credit should be allowed,the"ealculation 
'_0 c_ •• _ ",_ 

'o~ a credit, and ~h~' ~o~nt"o! the credit shall ~e~~1n - iXi"';ffect 

until any Party asks for a further review in which ease an 
" -., ~ J.', •• , .;' ... " ~ .... '. ,." of" ,.., .. 

additional review ~halipr6~e~d~s':·se·~"'\i~'rth· ab~ve for the 
I.: :: ..... ~ ,. '" . ", 

-:..' ... ""'--,. 

initial review • 
. ," ... -. ., ,..,., "-

-' • W&, .... ' . ' 
) :... .... '- .' "., j~, ' • ~'. 

11. DELIVERY OF WATER. 
• ',.. _ 0;-' , r " ' ....... ' __ 

.,' \.~ ..... ' " • ,J •• , ,,' .," ~. >""i .,." .. _ ,0_' .• " 1 .• ,,~;-;, :: .:.. .. ~. J.~ .:. ,~~ -:. "' .. ::' •. ~:: .~ ;: . 

.. ll:~.-<water Su'Oply to City and DEW. Subject to Sections 
..... ) "<' ,,,,,' •.•. ",: " '-:' :I.-.=':'~/:);'~ 'rl'>:~ __ "" :.:~. r:., ..... ,,,;:,~:: '''~''''''''':''·~·/i'= ~".'''~,~. \/.,,,: 

4.17 and 11.2, District shall make available to "City and DEWan 
-- • ',," " ... ..: .. : :",/ ,: _":'0':' :".,:: ~,::~ ;:' ":', ,~'.~·:,' •. r':-: ',"'~',\.:~"/';):~~ "'~')':~:'j'"-A~ 

a.mou~t of_water equal to 30 million gallons per day. District 

shall consult with ci~;':' a~d' D~~~ o~ a re9uia~: ~a;'i$"d~rihg'~he 
' ... , ,. ' ~. '.' •• );" • ..' - ..... "' .. "": • ~ .... < • -., 0'.,..., ...... ,'" -.. ' .,".. '" ........ "" __ . 

Conunercial Operation Pha'se "to detemine 'the sehed.u'ie~ oi-deliver-
. :; :... ~ . '.-:',., ":" : .... -,' .~;~ .. : ',':, :', ",) ,:,:,... , :: ,':,' '.,'-,:~"". ~,~'~.:" ~"': - " ::,. ,:. 'I''''"' 

ies, and, con$istent with the terms of this Memorandum and the . , 
. ..., .. , ,.::,I'~", :. ,=:-:,..-:" ,.;. ... ,.,.""':: '-:~~.~. "r:'~:: ... '",,", ·,. ...... ....,"11·., ~._". 

Treatment and Delivery Agreement, shall u'se ·its')jes~'e~·et!o·=t.s to 
- -

" ' 

meet the'requirements' of'C1ty'and DEW. 
.. ," -, '."~" , ~. '" , 

.' •• ' .... 'A' "", 

... "." 

11.2. Formula for 'water' 'Enti:~'le~ent'~' "Th~~~~a~imu~"~~~unt of 

water from the 'Projec~" ~o' ~e '~~de a"';:~'ila~l~e 'by :~~e; '~"is':~-ki6t 
annua'llY -to City and-';"EW;"',':~O'l:iJc't~i;~'i;;'::-du;:fn~' 'the Commercial 
• c', • _. • .•. _, ., _: ,';' • ~- t ' .... -,. ., "".", ." " ... _ • :"" .," , ..... ,. ... , ''''J • ~." .. " -, , 

Operation Phase shall be 'deternunedby --a" t'ormc.ia"'set'"!orth in the 
" .. , ~~ -:: ': ror::' ..... r'~ ::: :.:,1 ~ ·,1: . ." ," " ~ ' ..... , .......... -•.. - _ ". 

Treatment and Delivery Ag=eement whi'chW:ii'l'relate"ihe"aririual 

en~itlement of C1ty a~d. '~E~ ~'t:;:~otdl wat'';r ·e.~~Li~~i~'; i~~~£'~trict, 
~ ... ~,,:.-:~ '-: ., .. '.) .. ,: .... "" ~;' '\~' '.':,'-.'..:'~ .... ~~::::;., ~·:.::.~,,:'·I~ ()~;-",~':"::""" .. 

and will implement the provisions of Section ll.5,. 'l'he formula 

• 

TO • • __ , • ~ 

. ' .. '" .. ~.... ..' .... ·1", 
':' , ~ ... , ', .. " .' , • -26- OOOl'l.MMOr:x::~tw? 
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.. ." ,'''' , .... ".,,:-, ',':: H ., .... :,:::.,~\ ~~.~~:; •• :.:,~: 

ShAll establish the maximum amount which District is 'required to· 
,! " '::. • • " -. " j' _" , ~ ... ..... ....\' .-i. " .,1" 

.. t .~, ."- rOW " .~ ," I •• ~, .' ~,' .., ,'''' .. 4' ........... ~, 

deliver. to ,City and DEW each year. Sutlject to- Section 11.5.1, 
,",' , •••••• , ... , •••. ,' ... : r .. "." .... _' . ."J • .,.c"'~r, -I~·~ ••. I ... ,-~i.,... \ ,' ..• 

District may, in" i is sole'"d1scret"ion; " d'el 1ver <to City" and DEW 
~"",~, ~_. 1 ~ ''''~'.' 'I' I "." ,'. ."1''' ~ '. 

more water than the maximum amoun~ determined by' the formula 

cal,c~la~i0Il: app1icatlle in an~ Y;~~.~ .. " .. lri'n~e've:nt sh,all the 

District .~ required. to. make available more 't~an 33,-:6,O'2·~··i·:~ere 
feet in any twelve-month period, ~~d provided t.hat" i"f: 't:.~e ':appli-

- "" ,f , " ', .. "" 
,,J ." 

'cable formula during any period provides tor an annual entitle-

ment of less than 33,602.1 acre feet there shall' tle';~~~~'~:;i~penSion 
.- ~ " 

in. the payment Obligati~ns o~c;Z~~' ~~~ DEW~~~~~d.l:~·s':l of the 
,,' ' 

length of the . period and fur~her "~rovi.ded that nothing contained. 
• _ •• ,e .~). ',~ • ' "",,', "" \'" ,;'~'j .. ~ ':.~ "" ",.: ,;' .~ .4. :, 

in this Section 11.2 shall be deemed to moc1ifyin any way the I 

District' s ri9ht to suspend, ~u'r~~'ii' 'o'r reduce ~~~~~r"~~ii~eries 
as provided in Section a. 7 and in t~~ first '5e~t'e~"c~' ~of 'this 

. - . ' , " . ..... '.. . ... . 
Section~f thi~ Memorandu~~'" Nothing :'iri th1's'~emorandum shall be 

..... . ~ .•. "' ~ ", "' .... ....... ... '.. . .. ,' -', _ ~ ...., ," ." ,.. ." .. " ' ". )' . ' ",~ ,:-, . / ~, .~. "> ~':4 

.construed to require District to curtail deliveries' of water in 
.' co,,, ,_ " 

.' ", 

Anyyea~. , 
J "j • I ... , ... • .... r .' 

,.' ..... • '·1 -.. ", .. '''' iN, -'_,._ •• 

unless the Parties agree otherwise, 11.3. Level Deliveries • 
. . . -

I ,: c' --:: •• ,' ,~. ~. _ •• ' .~ • -. ..... ""', '"" " •• ~ .:: ':; ',"" "' .. / ,-:, ~ .'. ::. 

the.33,602.1 aer~ feet AnnUAl entitlement shall be delivered at 
" ,'-' .. T ' • r :. : •• :.: ", ri ,,,.~ ' ..• ~ '.: ... :: ..: ':. \~."" (,; .... ~ ,7' ~ ;:1, ~ ... , ': 

the rate of 30 million gallons per day. In the event there is an 
•• .' 'oJ ,.' " •• ~ "' <. ". f~) ~, • ~, ~' :.. _* : ~ ': .. ."'., ".: • "'. "~' ,;) 0 ,":~ ~~: ~~ "~. 

4Mual entitlement of less· than 33,602.1 acre feet pursuant to 

the. formula in the Treatment and Delivery Agreement then the 
~ , r ". • ". ., ""', ~ '''', ".~ ,- " • 

.. , ."., ___ .,_. ,. " _., _w,- .. _ .,::.._., • J~ .. ':~J' , .. _ . ' .'" .. '-. ..... .. 
lesser amount shall be divided by 36$ and the result shall tie 

~ >, ~,' ", .~"', .~: ".- ..... __ .' ~/,~ , • .'. \ •• ~ ,. ~ '.)' ' :. ~: "",,:~, .-:: .'-, ,:':. ,'v!>f" 

de1ivere.d on an equal daily basis unless the Parties agree 
, . .... ,'" ~... _ .... ," ,._.- .. -"',' ".' . ,",' ~.: .. "':': ~~:::-: ,,":', 

otherwise. In the event that District firs·t determines that the 
"' .: I:~"'*': . ~ _:. '" ".,'" , .. j" 

.. water is not needed by ac;ricul ture, nothing in Section 11 ~2 ana 
• ' ,. -, • -" j, ~ ~'I"' • - '" •• ~ ", .: ", ~ > ,...: ':. +. ,: : •• , • 

this Section ll.3 shall be deemed to prohibit District from 

'," ~. 

OOO:lUJMlI":CC::':'JlI'tP 
S'9'O.~6600/02/14/'~a/) 
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. making ad.d.itional quantities of water available, if either or 
,", --: ._- .~. ."~ < ••• .... ~"· •• c'._',"~.j'\ ".~.;'~':.,,:<,~." ,:~'.;' :':.~~ .. ~,:. ,.,.,~ ..... :~,.",:'~, 

both City and DEW are willing to accept the water. 

~~_,.4_. Drought, proporti~~a'~: c~ria'il~'~'~t~: '~Th~' Ti~'~'tment and. 
. _. .',.,'" 

•• , '.' ... - •• ,_ •• J • __ , 

Delivery Agreement shall addres5: 
"". ~'" 

- ,.~ " '. '.. ''': I.; ,.: '"" '.... .,'~ 1+ ~ 

11.4.1. Curtailment. The curtailment of surface water 
.. ,~ • r \' "",. ,)' ~ ••• ' ".. , ~. , .•. '"' " •• _, , .... 

deliveries in times of shortage ~he'n the District' is 'unable to, 

, deliver 30 m1l1iO~ gal-lons Pe~ day due t~,' ad.r~ughtM·~:i:iuaiion. 

11.4.2. Con1unc:tive Use. Related' conjunctive use 

11.5. Drought. The Tr~~~~ent'arid Del'iv:ry Agre:e~~~t"~hall 
als~ defi~~ an~ cla::ri~~" ~~~i c;n5~it~:t'es~;'d;:~'hght<~'1t"ua~:fon when 

District may reduce t~~ '30 million gallo'ns per'day:d~ii;';~r:ies," 
, ..... , "J ,", .. ' .... ~.'-, ~ ::.: .. ,. ~':<~' ...... ".; .. :.: ~~.~~;.,: M: .... 

and shall set forth the precise formula for curtailment consi5-.. , ,~. 
• 'J " ...... , ........ , .. .. 

tent with the following basic princ'iples: 
~ _ -. ""_ • or! I .... ' 

,'"I . , ;~ .,,~ . ...,. 

I~ '~ drought '::~it~~t:ion,' the 11.5.1. Equal Priority. 
, , .".1 " . ,,' ':' '~"\ '~~·I.,,'· ,;)": 

delivery of surface water by District for agricultural uses to • 
its agricultural cust'~~~~s ~~s ':'~o;~~'r~:d' ~i th . i:h~d~ij::;;~'rYio:r 

'~ " "\. t ... ,", , 

municipal uses to City and DEW shall be of equal pri'ority, with 

deli ,;"e:ries for agricultural ,. and mUrii~'1pal'us'e~' :being "curtailed in 

equal proportions. The 'cu~taiiment of surf~ce:w~~~r :~hali not' 
•. ,\ ' .. ' ,;:. ,,,,', ' . .... (~ "·1· ... •• .... 

affect the production of groundwater fo:ragricultural,·or'munici- .. 
_: :":- :1.'" ... • .• 1. "" \ ........... ' 

.. ". '~.' .,' ". " ...... I _ . , I,' .. ".,' 

pal uses. 

11.5.2: 
'> .... I .'~ '. ~~. , ••• .': .~. ,,'" " .~ •• ''':'' ,r" .,,oj, :" ,'.. .,:, :,"'~-"'.: "", ,." 

Adjustment o·f Curtailment. In'the event that 
. ~, ' ... ," 

must be ~~rta11~ii·'purs~~nt· t~;~ S~b·ti~'n':i'i':5 .• l~ water deliveries 
•. " •.•• : •• ~".: .J , ,~ ":" .. " • .,-: '" .'" :., • ~ ,,-,;~> :'~/'~i~"\""~:. ( .. ;~ 

Section ll.2, or the Treatment and Delivery Ag:reement~ the 
.:" "~ ..... : .' -.. :' .~ .... ,' ":',... .~' :.".- ,,'" ,"' .. :' .' .. ~ : ',~''''- '/ ... "',. .~,., 

parties shall meet and confer for the purpose' of re'~chi'n:9' An . '-
. . I , ~ .. :. ..' ~L,;< .. .' ..... ' .. \ ... " 

agreement as to an alternative curtAilment formulA or water 
,,, ,,' _1_. . .'.> 

-.- • -28- ooo",).,",,~.:a/Wl' 
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'. 

• 

• 

'. 

allocation basis which "m6r~"eq~i~~khy :'ind ":mo·re' f":iriy rriee-t's~the 
" < - '~, .,~ .'"......~ " 

then c~~re~t needs' of 'tlie a9'~icult'U;ral" ~nd':d'ome·sticw.ater ·uSers, 
. .,' ,. 

...... i thin the District' S boundaries.' "The :pa~rt'ies ;'sha'll "al'so "endeav-
-

or to ~~aeh'agreement upon:' other·'t;~~sanc1"'·conditro'nsr.'necessary , 
.:' '~.' ". • .:' ~ > .j~: .; .... -~ ,.. "',,' .,.... ').' I,' '" '. ,~, ~ ~",' . 

to implement such an agreement. The" duration of ·,such an,'adjust-
. ''''''', '.. , _ _, .. , ' , ' " i:' : , _, ';" • " " ",,' .. ,.. " ' ,'I 

ment agreement shall be specified"!n ,the·"iagreement.'··(.In~the':':.event' 

th"'t' n~" ~'u~h a9'ree~ent'-ca~'/' be ~eac:hecr, 'the'.'del!veries·~,shall:"be 

curtailed in accordance' ~i tho: the "p~ov1s1ons: of ~ Section;:: 1'];;;.5,:;;'1, 

11.2 and the Treatment and Delivery A9reement.~"-,~,·:"'~::· .. :::":~: 
11. S. 3. Exchan-ge' '-f or' Gro~dwa ter-: <' During" a

i
: drought 

situation, Ci~y and DEW' shali'-eoriti~ue :to., have'~ the option to 
r' ',. ,>, -"'., • I .... _. • ."' ~. .... '~' " 

deliver groundwater to the 1rrigatio~' eanalsystem~'1n exchange 

f~~'additional surface ~a;ter 'as :prov'.1ded"bY :seeti-oni:~ .. :~. r:' subject 

t~ '~h~ st.;:~d~rdS set forth 1ri 'SectI~'na:.;'6.1::. ,;' .. ', ,:', 
.' ~ ,-. 

11.6. Water to Foe'main 'iri Irri9'~ti'on Dfitri'c't' B'oun:dar[~::: No 

• - ,I ,« ~ ,- " ' ".' 

o.llowed to ,flow outside the Distriet' s trr.tgati6n :-Distri'ct'" 

Boundary (as opposed to its Ele~tric se~ice Area Boundary). In 

order to ensure that City'and DEW~omplY herew'1thC
, :at no,:t£me 

shall the delivery of water by eithe~· City o'r~DEW wi'th'in·:>:,~ 

Distriet' s Irrigation pi:st~ic~' 'iou~d~;;Y:-be-'les$' than:':' t.he amount 

'~'f ~eate'Q witer d~l1ver~d-'~t ~ th~ 't:ime"toC1tY 'o'r PEW, as the 
• or ::' '-a '~' '._ • 

case may be, by' Di'st·~·iet.'.'I'Ii'ord~rtod:emonst.rate:' ~c:omp':J.:'i·ance 

~1th '~h1S : seet-lon ll. 6, City and ~DEW shal~l !Iri';;int~1n'·"met~r3; at 

appr~priate : lo~a~ions on' the'!r "resp~ct:!vewater' c1'el,tvery.:systems· 

to record (a) the amount of all water pumped. from the~!groundwater 
• ",.< .-. 

. ".' : ": :' "'", ....... , " .. , .' _," ,_,"" "", •. "'0' .- '" .0\0. 

within the Irrigati'on'Distri'ct-Sounda:ry'of"Pistrict, and: (b-) the 

.' '".. 

-29- 000;)9) .wor:x:::-J:J/'tIP 
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, 
'amount. of: -.all water .tx:anspor:t:ed outside, the Irrigation District 

- ,. " . _.' .. '. ".,,,;'. ,'::~j:'~ ."~::,,.. ... : .... .'; I ,.y( ... .,.1 .... /~' -).t>."~ ," • 

Boundary... City and DEW ShAll monitor these ~~c'O~d~" to'.·~~suie 
'." . -.,'., .. ,.:~' ~ .. ::j' ,',:'" ~::.: ::,.~~'.< ~~:'\:::;".':.-:-':=::;; r"'·,.<·::~·· 

that the _ amountrecor.ded.under (a) is at all times greater than 
., • i • '" :..... ~,i ,,; .': ,''; '; :-. .' 4· ,.~ ., ... ~ .' : I'" ~.:~ '" ;.: •• :to t: _'. :.~ ~ .~~ ;-.! 

or equal to theam~untrecordedunde.r (1:». The records main-
.. ,(' ... 

. tained by City and DEW under this Section shAll be open t~ 
•• ~. " "",' • • ." - , ,.. '. L~ ," ~. 

~' . I:!~ :",1 ...... <~ :~.;:: ':~l::f 

reasonable.inspection,by,District, and its agents, employees, and I.. " :.,. '.,.' . .. 
:~ ,,~ ~Y' • I', ':, tJ·:' ~~;.; ,,;,1 "'," I' 

'officers·. "A.."monthly, .. 5ummary of. the applicable records shall be 
,.,.,'.. c·"~ ,-.. " •. ' ,,'~:' ;.: ~"~, ~ ... : "" •• ~ 

.. providec1~· to District by.,City and . DEW • 
. . ." ..... . , . 

, ~., "'. ',.' .. 'T" _. i 

12 • PROJECT M]..NAGEMENT. 
. " ... ~, .. , "~ ,. / ,r' ft'. ',,. ...... ~ 

~. " • .• I . .,.. < , "." 

12,.1., Dis.trictts Board of Directors. 
• ,J ., ' • 

• ''-' '., ,I _" __ "_"""~"'" 

12.1.l. Final Decisions. ,Subject to the approvals set 
'. ' /"1), .,.1, ' 

-< • ", .. ,~ ", " "" .. ,. ~ .... ", 

forth in· Section 12.3 and .Section l2.5, and subject to the review 
. . .. • "'~. :'. .. .., - ,'; ;:: : ... :j _:, .. ;.;< :: ro~ ~,,' ,., •• ~ ; ':,' 

,set forth1nSeetion. 12.5 ~nd Section 12.6, District's Board of 
. " . .,-' ~" \. ,., , ... '... . \. " . -" 

Directors shall be the final. deciSion making authority with 
, -'-' ," T." 

• 

. ~ .. ~ ... -. . ': .. :;) ':: ~: ..... .' :: '.:~ ~> :-:' ,:: :.:. ~:' 

reg4:r:d to' the . Project ... , The,B~~:r~ ~f ~irec,t~rs; :,~.h~~~., ~onsider the. 

re:eonunenda.t~.ons of the __ p:~~,~~t Mana9~r. All decisions sh~ll be 
:, ••• '.; /.~ : 1.." :::.; -:.' .:: h ~. • ... ' •• 

made .,at duly noticed regular meetings or special meetings. 
.... ,'.' " 

.~ . ~ ~: ':\ " .. : 'I .,/~ .. ' '. ,. ~, 

shall appoint a Project Ma~ager,. w~o will perform' t~~se duties, 
,,. ......... 

~.. ".f " 

12.1.2., Proiect Manager. District's Board o·f Directors 

set forth 1n- Section-. 12.2. 

12-.2. Duties of Project Manager. 
.~, ,,~ . .,.- ,.. . .-....... -. .... ." 

............ ", ,....' .. ',. "'",, 

• ~~ .. j" I ,,'., " L •• ; r;:".~,. ,', 1".,.: .:-",'.>~:':: :. '.~' 
12.2.1. Implementation of Memorandum. 'the respons1-

bili ty -for implementing and administering this Memor~nd.um and fo'r 
~ ... , ~-".' .:, ,~ ," ,'v ." ":..' • '" < .' ...... .' ".,.. I, '... • .. 

carrying out the .tasks ,necessary for the suc:c-e~siul~'e'omp'ietion of 
~ . '" . - . .. ,,', " .,,' \.,: ', •. , .... ,,'>. ,,: : .. ",~ :," ::.' '>~ r •• ~ ..... ~ :.:: , ...... ~ ·,t • .' 

,.each of ,the phases of, the Project shall be vested in the project 
• .. ," ... • - , "~"., ": ', .• , .',,; .'~' ".' I '. "~. , _~';~ .,,: .... , ,.", ,,,,,,..- ........... h, .J 

. , 

12.2.2. Notice to Advisory Committees. 

.. , . ,~ .•. 
-,' 

-30-
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The Project 
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• 

• 

. -,,"- " 
l _,.:. 

.... ' .... , 
, • ,f '::, I ',' ~,~, 

, . y.~Z:4ge~, in t.h~ course of fulfilling his rQspon.!3J.bilities, $hall 
. c.>, \/,":;"".:", cl~.:.;~.) :-':' '·:'I"~·,7.,,".J;' ~,:; '1-~·.~"""~I~~~·-:.:;·}:.f I)":.~~ ">\r:;.Ji(~ 

provide the Advisory Com:nittees re.a$ona~lc- a.ci\:an<:~ noti~e of 
: ,"",,}(:,;. to .:.'..: ;; .:'/ • '; !~":).~,. ~~ .,', 

imp+nding m~jor decisions a$ defined in Section 12.6.1.C. 
• .'. '. • ••• ",' •••• ,~~ 'l" !-., .... ~., --;-., ~"~''''' ,. • _c,... ~ ",_, . ... ',. " •. .. .•. " ... ~, """_ 

• _,.' ,. ~,,' ,., .... ,. ,. '. ~.. c ..... 

12.2.3. Speeifie Outi.s. 'I'he Projeet MAna9cr shall 
, . "', ,,,,,,,-,, 

~ "", .. ' . ," .. ' " .. "" 

h."ve the follo ..... ing po .... ers, duties, ~nd responsibilities: 
." .-.,'"",, ""'," 

" -j,.,' .", ... ' -," 

12.2.3.A. Work Plans. Dev~lop1n9 .a work p,lan for 
, , 

each Phase of the Proje~t. 
, I·' ... • .... ,' ~ ~ "j.j 

" .» • .f ~, • .' ' '. • 

12.2 .. 3 .. s. Progre-ss R@ports. ,S\.:~mi ttin<] pe-riodic 
',.., .. :.: ,. \" 

pro9'rc!:s reports to' the:·PArt".r~$·l'ncrt-O·Dlstr.ic't "'.5' Bo.ard of 
-. 

Pireetors.. 

12 .2. 3 ~c .'" Adm1 ~ 1 s t Q r 1 tHi Con t r~ ~ii·:::Adkt.~':.i.;~<t~ r in; 

th~ eontracts a.s molY b. &rit~'r~'d'" into pursu'ant'to: 't'h'e~ ·'Tr:fJA::"in:on: 
".' .' ., ,. ,.', , 

and Delivery Aqreement .. < • ", ,"" ' .... _ • '4' ." ,I 

12.:2. :>.0.' Pub11e .. :·Info·rmatron."" 'Sorving a~ public 
' ...... '., '" "·r .. . .. :~ "j' ... '. ''''" . ~ ,.; .... . ... , ~" .... -, 

12 .2 ;.;3-.. :E ~' Ree6iTvn~nd i rig ':COrl s';lta;'t~$:.' '. :Re:eom.~er.=!:'l9 

th~ hi::'1nq' or ·utili::.ation' o;! eOl'l~ul:.'tc1·nt~" ans~'neer!l'>; ccn:r'4'c'~or~, 

attorne::"S ,underwriters, and'" ot.herser"/1ces 'n~cess'~ry<tQ" c-ar:y 

out th-e Pro-je<:t. 

12 .. 2 .. 3-'. F ." TfnancfaJ:' Fta-port ~:;'. -"prep~r1n9:'a'n>annual 

'the Advisory Committees- ... " . . ~, . 
..... ' '. ~.' 

,necessary and' proper. ,to- ea.rry:~_u:: ,.t,he .. ~roj:!.et,.;.',~: .:,.:: 

12.3-. City and orw Appro-valo!· Projeet"'M'!·le~,ton~··.. S.i.nce 

City and.OEW ...... ill ~. p~yin9. virtuallyall~eo:s:t.s;,ass:o-:.L:a..t.:eQ::: ..... it}-. 

tl'l~ d:esi:sn ... eo~truction.,Opcr4~~on~ .a~d,m.l1nte~.~c_~;~(the:. 

-31- OOC)': •• ~~:SfW? 
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l?roject, the Part.ies agree and consent that C.ity and. DEW shall 

h~ve the -~u'thofi ty to' a'ppr~"~e~ '6-;: d:i~~ppr~e "'~~jor p~gj~~·(:mile-
"," I 

stones as follows: 
~ ' . 

. ... ' '" -. 
12.3.1. Engineering Services. Prior to· District's 

approva~ .~~ ~~~y engineeri~~ ~'~rir!:~'e~:cont~~c~ '~~ncerning the 
• • ' • .' ", •• ",..,' ._ ":.: ," p. "~I ~ • ' , . " .,1 " ~., ..... 

design and engineering of the Project, City and DEW shall review 
• .,' .'". ~.". , __ . 'Ho" H_·"' .. :':: _. '. ~ - , "" ~~. : 

the contract or contracts and each shall provide District with 
. . :. ~~'. 

'its written authorization to proceed. 
'." . .. . .. ~ ... ' . " " .~ ... 

12.3.2. Review of Preliminary Design. Prior to pro-
•• /. ,,~ \ '<~ , ," 

eeeding with the final design phase under an engirl.-::,:l7:ing ,~ervices 
• t ••• ' ,... .... ., .. ~ .f. ,'" '_ 

contrac.t., City and DEW. shall rev:iew,the pre.liminary design plans 
~ .. - ., .• :. __ " •• " ., ',,', ..... I • ~._; " " 

" and preliminary eost estimate al?-d" each shall p,::o,v1de .,D,1s,tr,1ct 
, ., • '.. • , -' + ' '". '.... ....... '.'. ~ .' 

...... '- .. 
'..... _., n" 

with its written authorization to proceed. , ... 

12.~.~. Acceptance of-Final Design. Prior to accepting 

, .' 

• 

the final design work, including constru,c't:~.on~readi;'. f~~.n~~l: _plans • 

and· speeif.ic:ations andf1n,al c: .. o:.::~ est.im,ate:" City and DE'1'1 shall 

. rev1Qw the final des,ign, work: and:,' cost.~ fl);stimate.,and. _.ae.hS,Mll 

provide the Dis-tr ictw1 th, i ts: ~i.t ten: .a u::the:::i:a:ti ont,O: -:pro;ceed • 
, ..... 

12.3.4. Con!truction Contracts. ilr.:i~r ~tOD:i':5tr,ict' s 

approval of a' constr.lct.ion contractor: .contracts for the con-

. struct10,n .of ::the Project,. City ancL DEW' shaJ;lr.eview,_the,.construc­

tion contract documents and each will ,provide- D:is-tri'ct w±th its 

." written authorization to, pr,oce:ed;.:~ ~ 

12.4. Procoss1ng M11estone~Approvals~." City and DEW shall 

each act promptly in giving. or refusing. t'o_ g!ve: any':o.f the 

writt'en:-~authori::a,tions"to:~proc'eed' set" forth :a-bov'e:. ··''I'he'·:wiitten 

authorizations to'proceed-:to be- given by 'C1ty"'and:~DEW;;snaJ:l not • -32- OOO~';) .>WJr:t::::J&/YP 
5"'O·16400/0;t~4/'~~/) 
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'. 

• 

. bo unreasonably withh~ld.'~':· ~'/·ci.;t;::O;::::D~~ faj,is:i';:"p;i6:v?de~~1~t~ 
...... " .. , ',' ,,' .,' ',_ I,.>:", ":'.,- :,~,;,:, ;',i ~"'::.: .;:. .... " ..... ' ~~~ .. ,~' '.:' "I" ,' .. / ,~-".,.~) 

written Authorization to proceed, or written refusal o'! au'tbori-
-' .'. -- .' -.: ~ " ,.. t~,.I""" r"t' J .....,.. ... .... ,'. ', ...... 

zation, within forty-five (45) days from the dAte "of 'the'wr~tten 
'"~ ,' • .• ~.J,,_', ,'" ,·:r--.,r,)Lj. "\I"i"- /·, •.. ·.'·1 •• _, ....... 

request for, authorizAtion from District; thenCity"or DEW"shall 
" ~', .' "' .. '. '. ,,:. . ... ~.": '.::-.:, :;: 

~ deemed .. to have Authorized District to proceed'with"the m!le-
,- ....... , 4'. • , ..... ,..,' . ...., • . ',"0< .. ',." f'_. '_,Ie '.'~,'."' .. :.",'.) ':~,:",<~~, .. ",.",~ .. ~ :"'''''~'''~'''' ,~: 

stone, in ,ques:tion. If City or DEW refuses to authorize' any-o'! 
:. .; " 'T~' ~~. .... ~ ':" ",'; .... .' '" .,' \,,~' , .... ~ :" ~ ... ;'" ~ ..... ,... • ... '" J" • 

the foregoing Project milestone~, the Party refusing 'shall '"set 
'. '\ . 

forth, in writing 1~S reas~n or- r~~so~s'~'for t~~ re'f~~ai::and-'shall 
timely pr~vide the \07:'~ ~in~" t~': t~~ ~'ih~r' tw~ pa'~'tie~':~ .: 'l'here~fter 

,~ ,"; • " ,..-, ," t • 

(a) District may work to add~ess ana resolve the' Party~~i"concerns 
, ~, ":" "';: ',/ ~'~: j' "~' , " ,:', '. " •• ',','\.'~.,. t' , J~ 

and then re-request the written authori:ation to' proce'ed. !o'r the 
, ' " •• ,' '" 'I"." ." -,: "',' """',~, -, ,'-. ,"~', .... 

p~rticular ?roject milestone, or (b) any Partymayse"ek to' ." 

t~rmi~a~c 't~iS Memoran~~mpu~~u~~~ t~:~:~'::tid~lB~:2 .:~" :,: ';;;,'~' 
12.5.' Pro1ect Financing Appro~":i~s. ' p:~ior' 1::0 '1s's\irng"'bonds, 

, ... , ,.' .• ' 'I . -, ,... . , 

certificates of part,ic:ipation, or other eVi'derices· o.f '1':ndebtedness 
, ~, ' \., \ ,> " " •• ~ .. , I .' >. ~, ", ' .. '.. .. 

for the, purpose of financing the Project, District "shall'g.ive 
" " .. ' . ,', . ,,' ,~'~" ~":.' ~ ... ," ."'" ;'~ "~" '''('. ~,' ... 

wri;tten notice to City and DEW that the time to commence !!nanc-
.'~\ .'~' ... " .1, 'I " ':~'. " .. I .: :~, ,:'.' "':' !",.,.., 

:", '.:, .... , ': ," " ,I', , 

Within thirty (30) days of the notice, the 
r • ~., .,,' ,," 

ing has:arrived. 

Finance Committee snAIl meet And confer at le~~t o~~~ ~~d."":"i thin 
<' 

sixty (60) dAYS of the notice City and DEW shall ~dvise~District 
" " . . . , . ,;, . I.":':",'. :~"<, ',: "~. ; .... , .. :,1.:'.:.: .... :,.'."'_~,~~~~ .... : h \":. ~"., • 
.!n writi~g as to whether Fix.ed,Fin~ncing or Variable Financing-

• ., ~ •• _ -.. • .. .. j ,.. ",' ~ " " , , , '~. "\ ,.,' 

shall be used. If either or both City and DEW ad.vise 'in Writing 
'\ '" , . ,:' ," ~.,' .: ": -:", ': ,', ..! .. ~' ,: .. ,'" ,I.' .,. ~:: .. ', ,'\ ~:'. t ~ .: "/ Co ~ ',.. ...... 

, that, Fixed Financing 1,:5 to be used or fail to give their written 
, ,. w·< ' 

advice, wi thin sixty (50) days of the notice",' ~~~~~F1i~d"Fl~hancing 
, '. , "'_ .. " "~.7" ,. . .. ; 
shall be used.. 

l2.5.l. Fixed Financing • 
• " ~ " ,.' '. -., ~ ~.:' :' .... : "~. I i" ,,' ,: ·'"i '''; ':, 

used, District shall give written notice to. City and DEW tnat 

,'.n " . I 

-33- OOC:!9 ).wt:Jr::::t::" .:&typ. 

$79'O.16400/0:/14/9~&/l 



A.91-05-025 APPENDIX A 
Pa.ge 40 

, . 
. ,Fixed, ,Financing is to :be used and shall requelSt that City and DEW' 

'. ,- """ ' ': 0'. '~.:', " • ,,",' \,- '. . .• ~ .. ',. ·'1 ~ , 't '. ~ ,n,', • 

each give to District a not to exceed TIC with!'n 'thirty"C30r clays 

. of the~~tice and ~eq,;;sLw.i thi~ fiit';en . (is;'ci":yS cidhe • 
,\ •• " ••• '..., ..... :~ ':', (": c .... ,. ' .... r ,., .-, ..... 

notic~ an.-d.:;-equest :b~t~i~t.:ri~t, the Finance Committee 'shall "meet 
• JJ .... ... ,./.<. ,I , ::i ~:, _, .'.... . ..... , '. -:"'" . I I ~; ,,,,) '0" • \ •• L 

at loast onc~. Upon recoipt of a TIC from :both City and 'DEW, 
!," .- '/ :.... 'J • .>' ", ,,",, ~ ..... " '.'" , 

District shall thereafter be responsible for marlcet!ng"the ' 

, ./ , ,H '~ r~' " ... ~ .. ; I' \ ... 1' "" '. \ "r ,', 

.City or DEW." The meml:>ers of the Finance Committee"shall :be-
'. '.' , ~. , , ..... , ...... ' .. ,- ... 

present at the time and place of marketing' a.nd theyand"the1r 
",.. • , h • I • _".".' , " "(.: ',,'::,~; .,' .).~ ,.y " ,"" . " • <~, '-t.' r" ",", I ", 

financiA,l adv1ser~ sho.ll consult with the permons re!pon~1l:)1. for 
,,~ ',,", ....... ',{'" 

~he marketing for District and the terms and' conditions o,i the 

financing, l:)ut all final decisl'o~~" ~hall b~ ~~d'~'~'byois'triC:t, 
" '.. .,. • .'. j "'-, '" c '. ...,. "" "" "" , • _ .~ .... ' • 

provided, that the TIC of the issue is (a) the" lowest""tnen 

,ayailable, and (l:~), below the ~o't' to exceed' .r'le" appro~~d-i;~;"City 
And DEW., " In the event that ei"t~:er:: o~' .both:"Crty"o.n"ci; DEW fc.ils to • 

,Approve a not to exceed TIC within thirty (30Y d~y~' ~'o'i :'tie -notice 
,,.. , -,-,~", ", ~ 

from District thc.t Fixed Finc.~ci'ni is 'to :b~' u.s~d::then-the ':P'artie:s 
• ::.- '. ' ~...... , " ,.... '.' "~,'~ .. _II_ • c •••• 

shall seek to reach agreement as to a not to exceecr TIC "or "any 
- " '" .. '" ' 

", 

Party may seek to terminate this Memorandum p~.rlSuant '::t'o Section 
. " 

J' ' •• \ '. \ ~, ',' ~ -w , < 
18.2. 

12.S.2. Variable Financing. varla~'ie"F1~anc1ng.shall 
• .~ \ .• ' r ,'.' ':. :.. ': •• ~ .,..':< .~_ ~< :'. . .! c- • -, h" ;. .H'. ~ , .. •. ,.... . "-

be used only during the construction period'~" excep't'" 'a:s~ otherw-ise 
. ..,..... . -, ,,"... P-.~. . .. ". ~ .... 

provided herein. 
_., l 

If City and DEW both' agree t:h-at;;; Va:ri'abl'~:: 
.~ • - ro, '. \ ':~ ": ''-' -". • ... , • '~ 'I' '~. " .... ~ .... '" 

Financing should be undertaken, the Oistrlct s'hc.ll·!'slSueVariable 
-. . ' . 
. . ,+.. '.. .' ... ~ , '".:'" ,,...' . ~. .';1 ',' '. \ - "~'. ,", " .. i -~ " , I . , • " 

Financing for the d.uration of the cons'truct1on' pe'rfod~'~"" No' later 

:than sixty days after the Commercial operatiori'dite;:' ;'s'that term 
" 

1.s defined in the Treatmen·i"and"De1:ivery Agreement, the Varial:)le • 
~ ,­-, ..... 
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'. 

• 

• .,"'... )?,o.g?,; 4 i '" . ',,' ,:', . ,:; . ~.' 
rinancing shall ~e replaced entirely by Fixed"Fine.ncing unless 

'.' .\.'....... 'f"" 

the Parties unanimously agree to the contrary • 
, ) • , ,: • I , • • • • 0,' • ' • - ' .. ' • :~, " .. ,," j::. ~ '~ 

12.S.2.A. Initial Financing. Variable Financing 
\ ',: '.: ~" -' 

shall, initially be issued in such maturities and at such interest 
.~~('.>.~-

rates ,as,: in the jUdgment o~ ~he D~~tr1ct' a~:e~c:on:sult.ing with 
, ~. \ ... '.':.~','~::,-' ~"":. '-~:. ,', 

the ~inance Committee, provides the most cost-effective 
'" ," . ~ , . .,' ,~ .~ .. , "', .... 

~ . .',,"..!..., ',~. . .. ..,' .,. ..... ,'" .", ",or " .. _, .,' , , 

,combine.tion of such maturities and interest rates • Thereafter, 
. , , J "_f,, ., r • . ,.~, I' 

,AS the securities mature, the District shall be solely responsi-
. ..'.... '."~.:" :.: '""'_ ', ..... _.~ ~~~ . .i ' . .,-

ble,for,the remarketing of such securities until the issuance of 
.: ~~ .... I':' .:; r." '.', ,', 

the Fixed Financing. 
-.... I_I .... • ~ •• '~ . ,-, , ~, ..... ,.' " 

12.S.2.B. Conversion During Construction Period. 

If V~ric:1bl~ Fine.ncing ,1' 1"uod" for' th~ c~~'t~c~ion·p;~i~d.'~' 
, .. ' " , ' ' • , '- , '. \ c. . ,: I': ' ,,' '.' ' ' • ,", '~c"~. ·1 .... ' '--. ...... " " 

eithe~ C,~ty or DEW ~YI during su~h c~>nstructi6n period, request 
, .. -" .... ", .. ,', . ,-, .... " .... '. 

thAt the District convert such Variable FinAncing to' Fixed 

Financing. Su~h request may ~e ~onditioned upon the ability of 

the District to secure such Fixed Financing at a TIC specified in 
": :"\ • ,I >'" 

, , ,~ 4, ,,' , 

the requ.est. 
'. • > ~: -". :,~ ','~" "~, ~' , ,:."., ,'~ 1-'; ,:' .. -: ~ '7;", ,'," 

12.S.2.C. Conversion Upon Commercial Operation. 
~ .,' ,. ,:;, :~ .': .. ,,'. ::~ ~,> .'": ,:' : -! 

If no requo,t to convert Variable Financinq to Fixed F1nAnc1ns 
, , ' . 

• ",",,' ,,,' • ~' • ~~' , "- I, .. ": ... I .. ) ~"t l"t' " '" .' 

has ~een made prior to the Commercial Operation of the Project, 
. .." ., .~-, 

tho District shall convert the Variable Financing to Fixed 
, "," " , .;. .' . .c,' ',"~ • ~," , r~ ,~c l.,..' ,< .:} . _ 

Financing on the Commercial Operation date, or wi thin six,ty days 
r' .....,' ~ • 

thereafter without regard to the provisions o,! Section 12.~ .. 1, '. ,.. , 
~I ",,' \ • 

.. ." , 

provided, however, that the District shall consult with the 

Finance Committee during the time 'it i:s converting the Variable 
" ." !. , • ' • , ,'./ ,~' -'" 'I ,~.'" ,~: :. ,,",,: ':- .-; '., ::. , .. ,_ ~..""--. ,,' 

F~nc:1nc1nq to Fix~d Financing unlo" tho Partie, unan1mou~ly cgree 

to the eontrary • 

.. ' 
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12.6. Advisory Committees. In order to assist the District 
, ,' ..... ~. ';/" .", , .• ," '.' ',' .... ~" "/,' , ... ~, ... t ~ ..... ) •• r'" -'. ".' ' 

end the Project Mencger with the 1mplementation"'of the' Proj~ct, 
,-:",". ~ •• < ::: • ~~ .',' ':~,f":,'''''''''' ,) '_:". '''::--:", ~'."',:. _,f; :'':'" ' . ..,.,-" "'''' .... _, 

the following commi ttees ll.re formed and shall hll.ve· the fo'IIowing 
..... ~" ~.,. 

duties, res~onSibillil~~'~n4'~ut~~~it~~~~~'~-
• .'. ~ • "' ' " . ~ , r .,,~ ,~.,., ,. r ,.,., '"., ,.'" 

12.6.1. Policy Committee. A PoliCY~'committee"shall 

formed consisting O!:t~o cIty" Co~~CiJ. m~rn:bers.;··tw~. m~~ersL of the 

D1stri~t soa~c1 of :~i~ecto;~, and' ~wo off1ee~~ o~ DEW;:'~ 'The'" Policy 

,c0DUtU, t t~e shall meet at least t~lce each y~ar / ~nd' at:~'~th~:i::: times 
\ ." _I ..... ",<_ 

:.~ •••• .':,~,;".,~; .,' .':.~ '. • "," ~~ ~: : " H ': ,,:, ,~ • • I • , 

when ll. meeting is cll.lled by the Project Manll.ger. Eaeh member of 
.' . -. " .. ::. : "'''. ". -:., '. ;":': .': .. '~ ....... ,-:: ~:-,'\ -' 

the Policy Committee shall serve ll.t the pleasure o·f the' Pll.rty 
,'" ,.;.':::~::,"'~ -: >',I~<"~~ ,._,,rio,. 

selecting that member. The Policy Committee shll.ll function"" 
~ . . , -. 

during. ail three pha~es of '''th~~"p'~~:ject,': a~d': ~hall have the 
" ... ... ~, 

,,,,,I, rl ,,~. "I' 

.... ~ -- .~, .., . .. ",' 

fo;lowing respo~sibilities and ll.uthority: 
", , .. ' - ........ 
To revlew'and make 

• ,1(,. , .', ,,' I,>. • l 

l2.6.1.A. Projeet Milestones. 

"'" • >,' ... 

authori:'ll.tion to proce~d wi ~h . project' 'mile'~t6'~es pu'i~t~:~t:t~ 
, " • • • _. \:, > •• • ~. ..' •• + /P 'It' ", 

Section 12.:3. District ll.nd the Project Manager shafi'not' request 

written., ll.uthori::ation to proceed with ll.ny of the'P~~~:~~t mi-le-
, ... 

stones, until .. ll.fterthe Policy' co~ ttee' ha'~:reviewed the proposal 

ll.nd made a recommendation to City ll.nd" D'EW·. 
.~.~ ,,' r", "".;' :::, '. 

. ,~ . " .. ' i: .,' '.... . J"; • "~ "', ' " ,", .' I • 

12.6 .1.B. -Budget Functions. To pe:rform the' 'func-
."... , .... 

t10ns with respect to the District "budget fo;'t~~: :p'io>j'~'ct is set 
. .. 

forth in Section 12.7. 

,,' ... .'~ ," 

12 • 6 .. 1 • c~· "Ma"j ~'r -De!li gn Chll. rige~ .. '~ .: ~:o· 'ie~i~'; -':~~d 
, ,. •• • r 'j •. 1, :.: ." ,~;. . _ , '" :~ j '" I '-"'I~," .'-. I'" ... , ..... " ,_/ '0--:"" 

ll.dvise ~istrict ll.nd the ~"Ojh~Ct. ~a~ll.;~e.r c~~~.~r.n~~g.~~~~.~~· changes 

in the design of the Project. A mll.jor chll.nge in the design of 

• 

• 
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. ' 

• 

'. 

• 

" 

the Pro-jeetshall })e de.f,ined as any ~hanqe involving an estimated 
, "r- .' ~",.: _" _.' , '1 ... :"~ .. ,-' or. :"'" .. '.,: I ::.' 

,'increase 'Or, decrease in ,the cost of. ,:the_ Pro.ject in exce$S of 
• • .',' '.,- 'r / ~ ~'~~,~ ••• ~~,:<:.'. ~'_~:_.:c._"~·' .. _~~::.<:·~~+_:,.,;'.-: .. :·'~;:~_~,,~~.~: .... :. 

$100,,0,00. 

12.~.1.D. Other Major Decisions (In Exce~s ot 
". .", .... ,,' ~ . , " . ' •. , .. ' .. ,': ~ ::;:.,..-~ j':;, .:.; I:' ~.: , ..... :;: 

, $100 ,OOO}., To-review dna . advise District and the Pro'ject ~nager 
- -P- •• •• .'.', I ":' .. ~': .. I:',,:, . .'~i:·::,,<~ "",,,, ... :,,,.~::~ .. ~,: 

concerninq, any maj or deci,si,on "wi,th r,esp,ect "to the proj ect. "A 
. - .. ..., "" . '.... ,,\ __ .~ ,'~ <; ",~.:,: .. ~ .. ,. ~'~: ',~ ':',1 

major clec:ision"shall be defined as any contract, change order, 
. '.' .. , ,,~~ ~ ,. "'. ,:,~, ':' , .. _:. ~/ ~~,:'''.';:: ... ,1-':::: .~.:,\.:::,_ 

purchase, chango 1n~0:1~CY,: or any o:thC"x: action with an estimated. 
.' , ... ',~ ~ •. ~ \ .... 1 '"" .. ':.~ .. I:';·"~:J.~).:'· ~!::, ~ .. ,u:;~"',,,, A, 

cost in excess of $lOO,OOO. ", ."~ .- I""'" 
•. ~.:_.~.~: •• ::::.:',,:' . .. \ .' .4iI. ,'" 

.,12.6 .. 2 .. ,Technical committee. A Technical Committee ," _. 
~ •• • "'.' _., ""',.. • "'. Of .. ,.~ ~, 

shall .. be formed, consisting, of one statI person appointed })y each 
. • ' \ '.' -:: ' ..... : .. ':' .' • ~.~. ': .. ~. ::;.. ~~', ::. :;., .. ::;* ,. 

Party".and one alternate member as each Party deems neeess.ary. 
, '. I ' , I ':~ • \ .... J"'~ •. ~ " . ; ,,";' .~' ~. . ... ,:: 0' I : I, or .:'. : ... ~ 1""1 '~ " "." 

Each member. of the Technical Committee shall serve at the' p,lea-
• ..'~ I " , .... ," .... .... .. .,- J' 

. , ... "'''':: ": ' ~ ,_. ~:"" ,,',.... ;" 

sure,. of the Party select.1ng that member. The Technical Committee 
" • ' >,. > . \'" r .,' I . ,) ,;'. ': .. _, H~ -:;-: ;:,"I~r ·~ .. I;';\ >f>(' 

shall meet at least once. each mont,h, .and at all other times as 
.. , .' ';,;; ~:., '::':7 _:."". :,' ~ 

requestecl by the project M.anag~;:-,~: The Tech,ni~a}, conunittee shall 
.... ..' 1_ .• 

•• r. ". ,t. ' ~ ..... A,,_.~.~.. • ... ~ • • .<' ., 

. 'function' dur.ing all three, phase,S of the ,project, and shall have 

the following responsib-ili,t1es. and authority: 
" "~ ., ... I ' •••• '" ... ~.- ~~ .' ... .'- ,., .:. .. .. '" .. ,."" ., - --- ~ •. ,,' ........... ,:' ....... j.' ~ ... ' 

12.5.2.A. consultation with Project Manager. '1'0 
, • 9i '~, ~'" _~ .' • ~.: ~.:. • "" .'¥ 

ad.vise and consult with,the~Project Manager and. the District, to 
"'.c'O. • r .... :, .... "'. ," c<'. _ 

exchange in£ormation.,. and to_make .any.necessary reconunendations 
> ~ .... ,~..... "'~'. - •• :: • > ";';'~~.:":'';~:'''''':':'''')::> "~"~,;" .~~,:~ .. 

·r~lat.1ng' to-the Project,design,. construction, operation, and 
.. , .... ,,' __ ._' .• '.~Ic •. ',.. \ .... ',_ :' ~ i·~· .-:' ,: -;:,:";~" ':~::f:"":' 

maintenance." . 

l2 .•. &, .. 2.B., Recommendations to policy Committee. To-

review and make recommendations to the Policy Committee tor all 

·'matters.. within the sc:ope- .o.~ .. au:thority~ and. ,responsibility o·f the 
., .. ~, "' .~ N.: ..... '",., I ... " ~ ,~ .... 

'-Po~i'cy, ... Comm1 ttee; " ,- -- . 
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. .,' ~" , 
l2. &. 2'-C-. ~dviee 'Re'l'at:tve 'to~ Mfnor: :nee:.tslons; 

($5,000.00 to" -$1'00 r ooo'~·oo:r.· To: re;,,;iew: andadvlse=·the: -ProJect • 

Manager concerning any minor decision affecting the-:P·ro.j~e·ct·. A 
, . 

~:: ':', .... . .t , ... 

fdnordec'ision shali-- be-'d~fined':as' any 'contract, change order, 
• "' .:,.,"~.:..: ... ,' ,,' •• ,. "C' , 

purchase, change in' policy, or "any :other' a'ctlon: wI·th:,an ::'es::t:1mated 

c~~~ i~:;~C~~s '$5,000,: but"'rio't ':i~ :exc'ess :of ;"'$10:0,', O·O,O·;';';AJlcl:any 

ac~i~ni~~l~i~q" ~h~'nges' in t:h'fi ·''.rr'eated :Water ,·qUal·1-ty beyond the 

'~~n9~O~ ';;~~i'~lait"ciPer~tI~n var.t~b·11fty: --: /::;, '. ":,,:;,:::: 

12.7. BUdget. 
~.. .~ \ " ." .~.-. '" 

' .... ,J';" 

. " .. ,' 

budgets fo~ the project; the P~rti~s shall be'·gu£ded.<b~r'<the 

princIple that the Project shall be operated. .1n'as"economic a 

ma~~r as practical in ~~66;d~nce~:withgenerally~:."ccepted.:water­

wo~ks' p~a:~t~:~es as eVid.~~~ed ~y 'S'im1'l'ar" :s1%ea~clean water:.: treat-

ment plants in Northern 'California. 

12.7. 2:'A;First"sudget~· The 'first"' }:)ud.·get~~~or the 

commercial operationPhas"e' (Phase 'I'll) of tne 'pro-:j:ect.'shal:l be 

prepared :oythe District'during.'PhaseII,allowing ample time for 

,reView by the Techrd.ca!·Comm.1ttee~'anc1·the Polrc:y'~:Committee, prio;-
, '::. ,:" -:.~' . ,.~ \" :'" ..." , " .. " ,.. '".. " ' 

to the commencement' ot'Ph~:se"·III ... ", 'For each: subsequent:' fiscal 

year c1u~lng: Ph~~el I i, the Oistr'1'ct· staf'!: shall~ prepare: A;: budget 

for the Project prior to th'e beginning of each, '!,i,seal:: yeAr. All 

Project 'budgets shall include:,:bo.th· 'operating and capital compo-

nents. 

• 

mendation. Prior to completion of the first'·~ac1m.t·n'is:tr~t£ve c1rafe 
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., . ~':.: ~., ::, 't,"'~.~~ -, '. Page 45 . . ,' ,,- ',. :.::.- ,; '~";.'~ .".~ '::' ,.", ........ ' .... ,,' , . . . ". 
of.e~eh year' s budget by the District staff, the 'ProJect '''Manager 

,.' • '.1. '. ,.. : ... ,' -:""":" . ,,' ,,-< ':: . ".,;.~ .~,:':'<)"""'.:'~." ~~-:., '_ . ., .... ,~ .. "., ... ~~.' 1_._ ... '0, 

shall meet "with the Technical Committee at leas't:' -once"to·-'di's:cuss 
,. '-" '" '"0". "":,,'- .,': •• " .:':"".::,~." •••• ,",,: ,.,~,~ ... ,'\ .............. "\,_",,.,,--. • .., • 

and receive input from the Committee concerning development'of 
" , " ~.,: ,:,.. " "", , :- :. .,' • ~." ", .~ , ", " .. ' • f, ",,1 

the budget~ p:ior to submission of the budget to"the Policy .... 

committee the Technical' C:ommitt.~~:~~y~ it' it:~1~Cts;,to5;:C10:'SO.'; 
, '. ..... • ":', 'U', .:., ,~) ," • .,.. I,". . I ". ., •• 0, -', ," /" .' .', 

make a recommendation with respect to the budget" to' the"Policy 

Committee. 
• _ • t .a ., 

Upon' completion of the first administrative'd.raft o·f 
. , 

, , ,~ ," j' 

'a ye4r·,S_'b~.d-g;~, the project
d

'Manl1g'er sha'll·· f'orthwith furnish it 
, . ~. . 

receipt of the draft budget, the' T~"Chnfcal' COmlni'tt:ee'ltl~einl:)eri: may 
" • • l : 

< J": '" :~.' .':' '''. " ':.,,'..... . ". ,.'~ ',I...~.., ~ 

1ndiyid.ually or collectively submit to the proj'ect'M4n4gertheir 
. '." 

'" ._. ..,.... .... • ', •. -: ." ·",1,''- ,...;, . ". .. ", "¥ ... ,,_ 

recommendations and/or comments regarding the "'dr'aft 'budget,;· ' 'I'he 
.. , ,", 

documents shall not be mailed to th~di ty and- DEW' iis: provided in 

Section 12.7.2. C until a'ft.;r the expirat'iori o'!thi$-:lS~c1ay" ~ 
, '.- . .j, • 

>,' ' ,'. ,I 

period. 

12.7.2.C. dlnformatTon't6:ci~Y'and OEW. At least 
" .' " , " ' :'.!: ~ '. '; "', '. ",. ... ..... . . '.. . ...... . '< 

20 days bef?re the submission· of each annual budget to,'.the'·': 

,District B04rd, the proj~ct" M4n~9~~' sh4l1 mail:: tot-h'e 'C~ty.:'and 
D~W copies, of d ~he' P~OPO~~d b~d~~~~ !~~'~:~he: e~s~in9: fj:sc'af' year and 

4 detailed calculation oi the propo~'ed' paYment:o~i1ga-t1;ons':';Q'f the 
.- .,' ":';"'" . r" .:, ' .• : ~ '. • .• , '. " , ......... ' .\, • ..,' ".. " I 

City 4nc1 DEW calcu14ted pursuant to Sectio"n '10 .~. and' "the ''I're4t-

ment ~n~~~live~ A9ree~~~~ •. 'c~~encirig '",itrir" the:'~f£rst ~e'ar o,f 

operation, the Project M~~~ger shifl als'o' at'thes~me'>time ~:~mail 

~o;~e~'O:f the most r~~e~~ '~;c1a~~ ~f:the~urrent .'ye~r"'s~'expendi-
" ",' . 

tures' and. revenues, and the balance sheet~nd': inc~me::~tatement 
for the most recent fisc~l year, if ~vai14bi~: :' "", '~:.:::. , .. ::>; '.'" 

, •. , <,' .,. .... .' ,: .... \' '~, I~,'" /" /'~ • "0 

12.7.2.D. Policy Commi ttee- Review: ':'~pp~oxiinately 
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10 d"y~ before the submission of the budg'et to the District 
..l "', ,'~ .•. 

-,' ,_, ."." .... ",.,,'~ I~· .. ,:'~ ":<.:~ ,: -.... ;.::.,: ,',"', . t .... t' .... , ... _~ .. ~ ,,_ 

Board,. the policy Committee shall meet to review and :di'scuss"the 
•• "', .. ,,-.I • • ".' 

propos~d b~Qgetfor the ensui~g f1;~~1 ~ear. The '01sl

tr:ict's'ta!! 
. . -: . ~.' .. ,' . -+: ~::' ~='. " '.'..:' "'::' :~. ",,'. "',:- .. J"" " ~ .- ~ ."" ' ... ,", 

at: th~5 meeting' shall e~l"'in and justify the need' for'AI1"of the 
,,4 •• ": '...., t.~ . :; " .... ,. ,. ,,,. > 

various budg'et items and proposed expenditures.. At thIs .... ·meetinq·, 
"l ... .'. :,"'" .J.', :··.··-1···· '-<' ,"" ", .,. 

the" Parties shall strive to, agree upon a budget !~f th~'" ensuing 
, " ~ . ..,. 

.<, ,'. '" 

fiscal year, .. 
" 

"," .; ~~ ... ~ I • , , .• .. • • 

The budg'et shall be deemed approved t,"y "the i>o'licy 
• " _ J ,.. -., ~ ... ' .' 

Committee. 
• •• •• • • ~ , -. t •• / .... , ,,, ..... 

Committee unless, at the meeting, the, commit:tee by an ~:ffimative 

vote ,of at least four, ~e~~~s,~'f 'th~-"C~~it~~~ 'ob'je~:ts'::'t:O";"o'r~e or 
, '" • • '... , • I ' ••• : "':,' ',,' , ': '-',' : " ~~'''' , ,",' 1"" : . ..... • , • . '". 'V. • 

,mor~, of the b1.ldget items. If the policy Commit'tee"'ob:fec't's·:t'o, one 

ormor~ budget items,' t~e --~~'mm1tte~' ::~o~ar5' ob'j~dt;inq"Sha:l=i '.~ 
~ , • ,r 'I" "' 

specify the item or items of the b~ciq~t' whfchare ob,j:eet:Ionable, 
. ~ ' .. 

and why the item or items are objectionable. ," ".-,:: ;·:,C .. :,';,:, "~ 

12.7.2.F. Revision of Budget, Alternate':Budg'~ and 
,.", 

Report. If. one or more ~uQqet items are objected to by the , 

policy Committee, the District staff shall either~' (~) :revise the 
, ...... , i :.J . " _...1, . ~ ... 

_ blldg~tat the pol~CY COmrnitte~ meeting so that it is acceptable 

to- .",t least, three mem):)e~s' of the Policy co~i'~t~:~,(b)':~o'~-tinue 
'" ". • ,.' ~. • • • • j .~" •• :,C 0\ .,', '~'~" ,., • ,:: "; ~~; .:.~ :,:' ~~~L \~)" ,;" .... ,' :.;" ~ > ~., 

the P~liCY committee, meeting and thereafter consider the objec-
.. .. - .:. ,:,' . ',: ":" .' .. ;:.; I:,} '':, .', '''.:. "'i~'-:'" .... j ... ~ ..... + .. , 

,tions ,raised. at ,the meeting and prepare a revised' ~budget'!or 
• ' '. • .. , _' '.," ,"\ ~: rlI' ~ • " .'. .... ~ ." ~ 

consideration by the Policy Comm1 ttee at ." ·'su~s·equerit.:~me·~tin9' or 
... : : .. , ",", ... "';' .. ' , .... '. :," ..... ) 

(c) the District staff "may determine' to submit the :budget to, the 

Oistrict Board over th; ~~je~ti~~s ~~f 'the'pbli~y'~.c~~£tt~~ ::: If 

the District staff determines to submit the' pr~p6s~d'budg.et to, 
- , " ~ 

the Oistrict Board over the objection of fou~ m;~~r~(' ~i: the 
n C I " .. ~ ' . ., t' .. ~:I '.~.:" ,. . ~ .... 

'" ....... ,. ... , .. . 
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",":': ,;.;, .. '" .,:.,~?a.g~ ... 47~,;._ .. r"/.'rl:'~· .\ ".,.' :,:":~"),'.\~:;_:" 'I;:.~~· 
policy Committee the D,istrict staff shall give written' notice to 

~ ... ~ _~. '.:,' ~~"'" ,~<' ~:~ ,,''P, .:.1 < :.~ '::. > ::: ~.:I ,,: .. ~:"": ',:~. ~/ ,.'~ :: :~i ,', .:.. ~ .) 
.,the Policy . Committee and the Policy Committee may within lO days 

"aft~r r~ce~'p~' O'f "thi'~' ~~"~'iC~ :'su~~{-'~~·~·a{'~ein~t:i~e 'io:~he o})jec-
. .,' , ....... !; .... :""' .. ~ ,: ;::~ ~·:·:.~:'l.-':c':,...., .":' . \ ,'''': .... ~' ".J j. ,:, ~~ : ......... _:" .... 1:.-.':,\ 

tionable budget item or items tC? .. the District Board to be consid-

er~d" along with the budget .. s,:,-b~ tot.ed' :b; th~'Di~~tr'.tc~: ~:st;'if:~' ,;' The 
,,,-.,< \',.,,, 1(',·',-."-

alternative budget ,item .or' items shAli"t>eadc~mp:ani~ci "by a report 
n ",,' I of, ...... '.,: ~~" .. \/. ;:. '~':I:;'·"'~.,·, t.'"c'\>, ,",',' t, ... ,,:,"· ... , .... ~ ~ ........ ,_~'~I>.'\ .... ·.-·, .... 

as to the reasonS the alternate budget 'sho~ld'b~ adopted. "'in "'place 
• • • 1\ ',"', :~. , ... : .~'~ 4 1 ,:, ': •• ':, ,'\~/' '.,' .: ...... :~ ,~-" ~ ~~., .' .... ,. n. r' •. -0' r::; 

of the buclg.et submitted by the District s,taff. 
, • _', o-c • • • ... 

,1.2 • 7 • 3. Publ.i e Hear inq • The ann';ai budget i ~f i~~ 
' .. " , ., , . ,. " '. .I":. '''I :,~\; ~L "',;, I'~ '." ~', .> '. 

Project,shall be adopted by the Board only efter a public hearing 
,,.. .. ""'":,"" , -' "","','" "'" , , ."' ' 

for:: which notice h,as l?een give~in the same manner as 'currently 
,. • "",,1. \'" ". ::"" ,.; ~.... -'" '~:., ::'~, ;~.: ~ ~;~, ,:. ~~', ---:: •• '~-. it 

provided in Section 21378 of the Water Code. 
"., .... i" . '-... \ .," : ~,:~. ,) '. .', ,', . 

The forego,1ng provi-" ' 12.7,.4 .• .Appearance at Hearing. 
;' .. , •• J ... _" •• '. ~j:. ;-

SiOM o~review concerning the' b~dget are not: 'intended" to, and 
\ ","', ... . ._. 'R.: ... :..1 ;":' .,: ) A"':. ~~ 

shall~?;t,.prec1udethe C1 .. ty and DEW, and their respective- .'. 

off1c~rs, , .. employe~s .. and a~;~~ts,~~~o~:appea;i~~~be~io~~';'t:h~" tiis- , 
.. "" .j.:. ,I, .• ' :' 

tric.t ~B,04rd r.egarding the proposed budget. 

"" I.. '" l2. 7 • 5 .~u~~n'tati'o~." x'i: ,dur i~g' "~h~': cou~ .. ~~ :;f' ~~y 
,~, >0., ., ._ ," .', H,I •• :~ ::~ ,.. '. ",., ~-' '. '. 

fiscal year, the District proposes to· make any budget' augmenta-
• " "''I~. .,.'" :' .~ ',. "f ' .. 

,tion" .. then.,the provisions o,f S~ct1ons l2. 7.1 'thrgug::li-~i2. 7" ~2'.F 
.< ,~ • • _ •• t', ..... n,', ... ~ __ : ... :.: .. • .:.~_;::~~:.~::,:~.:.:.,~";_.,. ~, ;.. \ '~'>:_:\.~: .. : :.~: .. ~~:,,~ !;: ... ;.:, 

. " ,concerning ,review o~ budgets shall apply to the budget augmenta-
.-'.-"., ...... ,-~ '~"'.""~ ; 4', ':::~:~ ••• ;';'"~~':.,::~:. ,~ .•.•. :, __ ,~_~ •• " ... ,,,.:., ...... ;::,: ':;'::;~~:7 .. ':.~.'~~ 

." ,tion. . - .... -" . 
! ••• ~~... ~'-' ., '" ,'. 

.,' ,"' ,./. 
.~. .... +'~ .... ...., ,I ,', . 

13,* TREATMENT .AND DELIVERY AGREEMENT. 
,.' ' ..... ,., '.'. ' , . : .. -.:':~'+ ..... ,'1' A.: .' i'.:':.. '\ (,,:::J t" ,.1 _ '~:: .... ' "':, .. '"'\ ,:, 

13.1., Negotiation. Upon execution of this Memorandum, the 
\C ••. "." '., - ." t •• ~j 7.~. t: t· ':: ::'1 .:':,,' ~ ,:: .,' 

Par:ties shall begin to negotiate in good' faith and to· proceed 
.' " • '. • " '. " ""., .:. > ::. ' • .-: " ~.: ,-:. -" •• :. ,.:' .' .... " :.. • " A~ ':.. :: • ;:':./ ~:. ;~ l ,;:' ",.; ,.'" -:\ r: ." 
with diligence to arrive at the necessary terms and conditions 

-: .... ':::. .,;~. , ••. '~ ~.I ,'~ ~ ~ ,;' .'~. ' '" ',: ," ,,,' '1 > ,:~ :.<, I, ~ .:~:' ~,~ c :::, <:' 

enter into and execute a Treatment and Delivery Agreement, with 

to 

,~ ,.- ....... 
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~~e objective of having said' Treatment and Delivery Agreement 

.. ~ ... :: - . -:' ", : .. -, ',,' ., .,.' ,". < ~:',,. ... ~: ,;: : . .':: ~. j : f'~ I' ,~' ,- _I ... ..-.""" 

effective no later than the stArt o,f P~liAse~II'~'" .' ,,' '" , "',",;, ~:-::.< 
., -~ ~-: c_" ,- ',~ ., -- ," ~'':_--:' '.:-:: r~ ''''::', • ~ ,:' ~.~··7·~ , .... , ..... ' ., .. ,.-.~ ...... ' ~, .. ,.j~ ... '1" ,.., 

13.,2,. Phases II and III. The Treatment 'and DeI.tve:r:y'''Agree-
'., '- ~'. " , ~..,' ,,~: ... ::'" •• • .:~ :.:;~ : ',' ~ .~ :,: ',' '''.. -.....: •• ,.~.- 'I 'o,~"" .' ,'" ,., 

ment will define the 'Working relationships between "the Parties 
-.:.. .: ::- ~- ~.... <: ~. 

,~.~. ,,' .,. .. 

" . 
",' -. ~. '''. .... ". -0 .' ---< "" •• ' .,.' • c' • • ..: "'~",I ,:'-' ..• _0'",,>" '''' _ .', • " -4 ,.., __ '., .'. ,. 

Treatment and Del.ivery Agreement 'W.ill also·spec!fy'the,·treatment 

~\ ," 'd' 

for the arbitration of" specif1edd.i:sput~~: :"'1'he; '1'r~~:tment and 
- L'.- ~. 

, , 

Delivery Agreement shall alsop'rov1d:e' "that net investment earn-

.ings from the proceeds of the iss~~nc~' ~(f" bonds-,'~ 'c'~rtiiiccites of 
-,". , .. , 

,A, ' 
'AI ' •• 

. ',. . ".' '. applied to costs of the Project. 
, " .' 

13.4. Further Detail 'in' Treatment'arid Deliv'~rv Agreement • 
",'. 

.. - '.<~- " '" ",: ," . :', .. ' r , •• ~ .... 1-. ' ' '',,' I '~: ..... t... . 
the Parties that to the 'extentW necessary, It is the intention of 

of this M~~o'rand~rri -sbdil:be' ':furtb~£ '; 

forth in, this Memorandum. 
,'- .... "-""'" .~ , ~ . :\: .. 

-v-' ,'~: _' ... ~: 

14 .. LIABILITY. 

14.1. Insurance t Ge-neral. 'riur'i~g"aii":Ph~;~s::c>f:'the'~prO-ject", 
; ," .... , .: . .. J.':" ~ ~ _, ,-'.. ' 

• .." ...... , .' ......... : '''' .. ~'-' :':" 'f"" ~ I,: !- -.,..:: ...... -..! ,,,,,,,,,,,,, ... , 

District shall maintain Commercial General Llab!l!tY".!nsurance or 

Comprehensive General Liability .insurance, Automob.i1e Liability 
:- .~_.::..' t'.' ' ... :::.... • '--:.' " ".,.~ .... _" '~."I""""'''' .,~,,... .. 

insurance, Umbrella or Excess'-t"Iib'1Ilty '"1ns:ura'nee /:':Pl:'operty 
;.. '~" .;" , ) I .. ,.,' '. ." " ~ ..... ":"' :,~I' ~~. 1" 

insurance, and Workers compensation insurance"'forOthe" Project, 
, ... .. 

. ." -',.,. 

including the construction, 'operation', ancr tri~in:ten-ari6e" 'O"f- "the 

PrOject, and all operat~~~~' a~d '~et.ivit.ies' 'co'ri-~'~rn~r~9: aiJ;""ph~ses 
"", '.. ., 

. '. ,. 

• 

• 

.~ ~., I .... • .... ,. ' •• . , .. ~. :." ':-:. 
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,,,. ,','., '--="L' I' , ..... ", .. , .• , . 
• - ~ '....... ," oj, •• - •• ' '.~, .:~ '. ":',' : .. , ". -.' ~ (; ~ :.:'., '. : ... :", ."'" ":-'" j'" ''', 

. City and DEW shall be additional insureds' on all 

:~I';'.,~~:.~ ..... ":~. ~'-J.:<::". ~';.:<.::-,.~. 

cove.ra.9~shall ::be prim.ar)', ,insur~~ce coverage as respects the City 
" .: .... _ . .'.",.; .. , .. ~~~'<':;.~'~":' ,".~:. -,.:0' -, :::... ,.': .. ~ ~ ,\:, 

and, DEW. Any .i,M,urance .~r s~l:f insurance maintained :by the City 
l,'.' ,:;''':''. '~J'>~ ~ ::.~.', .~:.::~ . d'~ '.l ~ ·.·I":'':~) ~ ~ ~- : ..... 

and.DEWshall,be excess of the District's insurance and. shall not 
", .... 

, . ,', 

,contribute with it. 

l4.l.1~ Commercial 

. .", ", 

'. :.:':J,,"~' . " _ .. ' ~ .... ',_:': .... '. .. r •. ': ,','_'~"::"'f:-' "~r;":~ 
General Liability or comprehensive 

" . Genera 1 Liability Insurance. 
~ ~ . ..! '" ,:., ~ _~. Y,~ ",i I~ :; 

Commercial General Liability or 
.'.~ ... ; .. :~.-:.-~ .... :: ... ' ... , .~,,: ........ ~ .. "."". .." ... _' , ~ ':' .. ~ .. \:. ~ 

Comprehensive Generlll Liability insurance' !Shall include coverage 
• , ... J. '." ..... '.. • ,", ,.. ... • '"' • ,,' .,\ • ,".' • 

• , ." ,; ", '" ," I ,,' \. ' .. :.... ./r'..!. ~'::"~:": .' .":' I~, 
. ~orPremises _ and operatio~S, ,Co~t:actual Liab111 ty, Personal 

• ,. ,', r • "\. "}... ,.. .. , .... : 

,Injury.Lia:bility, Products/Completed Operations. Liability, Broad 
.-.. ' ", .', . 

'. Form Property Damage and I~depe~d.~nt·con~~~ctor~ "iia~ility; in "an 
. . -, ." . .' 

~. '1, '.': "':. -.::' '. ._ '.. .... .~; ... , ;." ~':. .~ •• "{ ., ... , '\ 

amount not less than one million dollars ($l,OOO,OOO) per'occur-

" re~ce, combined Single limit, two million doii~r~ (~S~o'o'6;ooo) 
. ,-. -", .... , ... ." " 

or" •••• _, N' _, , •••• ,.~_ •• _.... • ,. ,";,' • • • , " , '. " .' .:. 

ag9r~gate. '" 

-. .. ~ . . ' 

" \ "".'. ,~ .~~ "·"'1 .... ~' ~':' ; ." , ::..;::, _. ;- .:" .. , ,r .~ 

1.4.1.2. Comprehensive ).utomobile Liability Insurance. 

, ,/ ~' •• ' .... ,~ ~ .... I ,\ .... '\ • ..,. ,',., .......... 

,applicable,. _owned, non-owned and hir.ed automob1fe's ;"1n 'an ~amount 
, ..... . 

" y' ' •• ,' t ... ," ••• _ I' ','" t' ~" 

not less than onemil'iiO~ doilars-·('$·i~;O:o:O, 00'0" per occurrence . . 
.•..• , ••• I' 

,co~iI?oed,.,s1.ngle l~mit. 
~ .. ; "':' ", " ".,., 

" '.~. ,." ...... , ,": .'. .:';" ,"! 'II': ':' '!;,~" .~~ ;''''.: '. """ ,"" 

14,.1.3. Umbrella or Excess Liability Insurance~'" 

lJmbr,;lla ~~, ·i~~e~·~··~i-~b·ili~Y- 'ins~~~a~~~~in ' ~n: a~ount not less than 
~, ,- ....... _:,~- +~.' ",' T,," .J:;~"',.:;':~: .... : ... ~ .. ~ .:.:.,.'::' .. , ... ,;., ....... " . \::':.~\~';'':''':;:~.\ ~ :.~' ' .... , ... ~, 

ten, million dollars ($lO,OOO,OOO) over anc1 above the"unc1'e'rlyinq 
r. ". • ~ ,! -0, 

, . ',,' ..,.,~, . ,', .. ' ...... ~"".~ .. ':':'" :.-;. .... ~,~: ......... : .... , .. , 
.~im1 ts with the t1~:r::~lla or~,xc~,~s, ~1abili ty policy co'nta'1ning 

, " 

insuringagr~ements, exclusions ~nd.' ~O~ditfons Of";'cov~~~ge 
_ •• " ..' ,'. ,', i. '. ', • 

• . •. "'·'"·~' ... ~1~,~7 ':'I~'~IJ'I' ·,"":~{k.,\.r""'~'" 

su~stantially similar to the underlying policie~. 
" .'; _. ,e.. " ,"" _, ~. _...... ; '" 

l4 .1.4. Workers Compensation Insurane~." wo:dcers 

-43- OOO:S9)~l':C':nrq 
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, Com~.~ation insurance shall be w:itten as required. :by the State 

of California, in~i~di~g. e~pIo;~:;~s"li~1:>illty' ;i:lmit-s' ol:not)'less' 
," ,,~.,: ~, • 

:, ' .,' ":' , ~ • ",'" i' 

than one million c10llars ($1,000,00"0) per ,,:ccIdent:. 'i ',.-.' 

14.1.5. Property InstJ:rance'. ''I'he propertylnsurance 

shall cover all bUild1n9'~ a~d structures compr1s'ing ·the PrCj ect, 
, • 0'" ,. , 

anc1 all fixtures, equipment and :fidilit1~S 104c~:t'ed~-;in:>':on;' 'or 

connected with the Project, and shall be ~1t:teri on-:~"~RepJ:acement 
.. " ... 

. Cost Basis .. 

requirec1 bi': this Agreement Sh~l~ ::~~'ntain the" folio~i~9~ciause!;: 
, '"-

. .,...,i \ . '.';" "~: _~, , 

14.1.6.A. Cancellation. 
". ..... ~, ',\ 

be cancelled., limited in ~cope or 'coverage' ·~~"non~r~newed.·'until 
. ,,'I •• , 

,.! ,_, ' .. ~. •. -,''- t .... ,'" .., 

." District, City, and DEW. .', ~ ,~~~&." 't,~· .~ 
," ", .... ,' 

14.1.6. B.' oi~~ri~t::and C;t}'lers':'t'o~ 'i:;(?:Nam~cf~j ~.: The 

O_ist.ric~ .. , its directors, officers, agents, employee's~-::'"ie'presenta-
.' , 

t1ves, and. volunteers are named"~;: 1~;ured'S~' e'xc'ept Workers 

Compe~sation insurance. 

14.1.7. Approval of Insurers .. 
" 

. " 

ance req~ired under this ~e'morandu~"shal'l" }:)~' is"s'~ed: :b'y a'ri';;insurer 

or insurers, and shall be in a form, approved --'bycj;ty~ and·;''r>EW. 
. ' .':. ,'-, '" " .. . , ., ~ " 

14.1.8. Insu'i:.ance ProV!'s'lort in All" Contracts. In any 
, ". .' , - . 

.......... 'h , •• ~_".'~'_~_', .,'~.::,.~~:.: '~:'" .'." ..... \ ...... ... 

and all contracts entered. into concerning the construction, 

opera~i,on or .. maintenance of" the: ~ro:lect,· 'Di~t~1C:'t.~ ·~h'aiJ:"·include a 
.i r 

. " •• , '. I,,, ' ,. _,.;.~, ,~, ',. '. ,> ,,- ,':!;: ( . ,:, ('I.., \1" .' ~_\ t-" -

proyi~ion ~n any and all contracts requiring tha't" the~ contractor 
", ' ~ r " .~ " 

" ,,/ - .,_,' • .'" "', ,I' ..... " ....... • _ ... 

provid.e 1nsur~nee protection similar to or inexce"ss' 'o'! "tbe 
... ".~ ": ',' , ,"; ,7 

insurance coverage set forth above. 

• 

'." ' . ' .. • -44'" 
" :,.a 

OOOl9l.MMOt:X::J5/WP 
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.,.... '" ' •• ,~ .. ..,~ II, , 

14.2. ,Indemnification~ and "Hol'd- Harmless ; 'Except' 'as' provided 
." .,. , ... "",. , .. "'" '~',' .... >',~ '~.I r.,;::' ",'~':'., ,~, ",h, '~.' .. "",;,;, ':\' ~ , .... ~ ....... 

,in, Sections, 14.3 t,hrough 1~: 6, District shall .1ndemri!fy, "de:f'e.nd, 
.~, '" " .... ' 1_ 

protect, and hold harmless C1 ty and DEW, and. the'ir'-r(£S;p~ICt!ve' 
. ',"" , , .. '. ,'1 ,.:. "",.,,'~', .~ '.':~".:~.~"',,'~' ', .. '_':'_:"')"j'~"'.''''I,._~., 

officers, employees, and agent~, from any and all liab!I.1t'ies, 

claimS, dam~ges ; losses;" jUdgm~n~s, .. pe~aities, '·~ost.; ,"8re'xpenses 

(~~CIUding ,attorneys' fe~~) ~~~.1Si~g' ir6in ~'r~i~-ariY~';Y ;'c'~tinected 
. '" ~. . ,I ,~'" ," .• ", ,: ,.~;, .. :."'" ~": "'1, ~"'" ,~ "'T~' ,/10 ..... J" .. "U~_. 'I.' .... , 

with the construction, operation or maintenance of ' 'the' ProJect by 

District or by Distri~t t:~:: ~~p~~y~~~~::c~n~~actor~; s~bc2ri~ractors, 
, " ~.", """~,';,,'.:,: :.' ,." :~ .'~.,k; ~.~. '.~ ..... ,'" 

eonsul:t.ants, '., or agents, or anyone employed directly or 1nd.!rect-
." . ~ .... ''''. . 

ly:by anY,of the foregoing, regardless of any'neg1igenoe'on the 

," part, o( City or DEW or ~ny of their officers'~empl~yee;"or"~' ,: 

agents. 
rO ••• : ,;. ,. ,,":" •• :.,.. •• -",' ',' .... , .,' ," ,'.:", 'I~"'.~f' I '~,' , 

14.3. Third Party Claims I Not Covered bY Insur'ance,"' W1'l'l ful. 
".' ."' 'W: ',,' : ...... ' " i ,.";\ .: •• ~' ", .j ... " ", f 

With respe,ct to claims and lawsuits l1gainstone'o'r mo~rei, or:: the 

Parties by third parties concerni~g injui-,{, death'~~O'rproperty, 

damage, re.~,ulting from the const~ction, operat"1o'ri- ·o~· ~ai:nte'nance 
'" . ., , .~", ... , - . '! ......... ~ .,..... .. ... -. , "',-

of the Proj ect, which claims and lawsuits are riot ~o'ove;recrby 
... ~ • :.': ,.," .:: \/""': .',1. I' ' ,,'" 

insurance, including self insurance, m.:lintaine~ by Dlstriet .. 
..... '~, ..... ,'. , ...... ,., ,,",:.,'~:" t~', ;..,~~ 

p\lrs~ant to ~ection 14.1, and which are the' result o,f willful 
, :'~ ~:. .-:... ',~ ',.. '7'". ~r' ~: ''':''~ , ,- ~, c -" -N ". ,.,. :- ~. -, • ~, 

mi:sconduct, .. , intentional tort, or gross negligence "ofone' ·o,!o.the 
, • • , ' , ,'" : .' ,': '" ,'. ~:' ~~: '., "~,': '.. ,'" :::;, ~) ;. ~ ,:: ~' • I : '",of ~.=7 --.,";"'.", 

Partie~, the Party whose willful misconduct, intentional tort, or 
... , , '" '-.- ~" ',' '.' : "" ,',: ... "' ,"'" ' ::,'" "," . ~~ ':"~ ,-:.,. J I ,,~. ~ " "". 

gross negligence r~sulted in the damage claimed by the third 
", ': .. ,' I ". ",' , "', '...;- _, '.',' " 

p~rty, shall indemnify, defend, p~otect, ';"nd.~ hoid'~~~rini'~s~-;the 
,other two Parties, and their respective officers, ~mpi~y~es and 

...:~ _., j'., I·: '.j,' " ~;:' It' >, .. ' :,: ::' .. .J ,;: \ 'f (7:' ... :- \ ... ~ (~' 

agents, from any .:lnd all liabilities, claims, damage~(, -loss'es, 
, '. '¥ •• :' "" 

• J " , ' '\ ',~. " ,'I' H, ,'I '1/ 

jU,dgments, penal ties, C05;5, or expenses (including- atto'rrieys' 
" ~. .. ", 

- ~' • .' ,:: : ' ~~" .:, ",~'" • ~ ~ ~: ,: I' ,'::'; ,'~ \ ,. 

fees) resulting from a cl.:lim or law~uit by a third party. ' 

-45- OooJ 93 .)M)r.::x:r:,:,/'II'P 
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. ' 14, - 4".~ Third Party Claims r Not covered by Insurance c Ordi-

.... " ., .. ~, "", .~: •...• ' ,~·.c"," " .'.::,~.r"~'-·-~, ... "': , .. ,', ~ 

~. With respect ,to claims and lawsu£ts"-,,:ga"j;ns't on~e or more of 
~~ . " , .. \~I·.; ... .'.~ "~., .. """-'.i;'C''''~ .• :.' .~ . 

the p'art1~s by third parties concerning injury, death,' -or "proper-
,"'." . 

J _,.~ ,_ • 

. ,! • • • • ,., '.... .: " ) "'. '»" ," .', 'J ' .... ~.. "' 

ty damage resulting from the construction, operation or"mainte-

nance of the Project, which claims· ""nd l"'wsUit~' afe not" covered 

by . i~urance,. including sel f insurance,' maintain~d;'t)y DiStrict 

pursuant/to~~c~ion 14.l, and \o1hich'~~~e not ~he:fes~it':'of~'w111:ful 
'. '" ',,' .... '. 

'misconduct, inte~~i~nal tort,~~'"9r~~~ ne9li9~rice":of o~~ of"the 

p~rt.~~~ ~ -~istri~~' ~h~li' def~~d "th~' cl~im 6~': i~W~Ui i :' ori ;:'beh~lf of 

al~ ~a;~iC5 '~~~hiS ~~~~rand~~ ~h1~~' are' ~a~~d :in' th~:" ciiimor 
, .. " -~ . ~~", ~ " j: : \, '-, j :, .' ~, ,": .~. ,. I.~ t \' ~ "'., 'I." ,..f t 

lawsuit, and District shall pay any settlement entered" into·~:by 
- .,J .' ~-' .... '.-.. ", ": '." ',: .. ~:~, ::' '.~'':'''. ~., -: • ./, ~ ; "4 

District or judgment entered against District 6~ '4': p~rt.y. 'Ci ~y 

.,nd DEW. sh.all reimburse District for i t.s defense costs' '(inclUding 
'. . " ." 

attorneys' fees' and litigation exPen~e~:;"," s'et~!ement:' arid judgment 
, . ~ . . ,. ,-. 

, ".' ' •.. , ,. >., ., .. ' '. '" ~.I:·~'.. ;,,: <I .",.~: :-: '.'~,:~ ~:~ ~., '~\'.:" :'~. ~".. ... n • " 

.~~u,~~.sineurred. pursuant to, this prov1~ion, in accord'ance'wi th 
• .::,' ~ "'_' ~ " '" ' n ~~ • . ' ,.,{ 

the,i,r ::espective percentage obliga"tio~s "to reimb\l'rse~ ail' l~'ro:ject 

c~~t~ ,:~~rs~a~~"'to this '~~~~r~:~:~~~ or a su~seq~'eri~~T~e~at~e%it'~and 
.. ~ I __ • , , i~ • .. , , 

De l,iv:ery.Agreemen t • 
'.'~" ; ,...,: \; .. ~. I , .' •• :,'" 

\'-" 

14.,5. Claims Be~ween Parties. With ';esp~~t 'to'~£~ims::'a'nd 
laws~~t~ "bY ~ne or more 'of:t~~ Par'ties a9e.1n~~:·6:n~'~·o~'\~ore'''of the ,- -, ......... , -. " '" 

., '.., \., _ ...... '" ". ", ,1 '. '. • " , ...... ,"" " ~. 

other Parties, the claims and lawsuits will ':be 'proCes,sed.~and 
'~e~o~~~~~:~Il ~ccor~~~~e'~it~ (~') ;"~h~ TO~~'.' cI~im~ A6t (~r': g';n;ral 

t~~' pr~~c~ples if' the>' a~t:ion' 'Is': ~9~i~st DEW) '," ;"nd/or>'(o')'" breach 
,~ . . ' 

of contract remedies p~ovided by' this Memo~~ndum, 'a "~'Ub~'~quent 
,','t.· , . 

1 ~ 

." •• , ~".l • " ... ,. I '" ," '_ ' . , ' " .:,; ":', " .. ' "'"'f'/ ": '''.1', .• : ,¥ • 

. Treatment and Delivery Agreement, or applica:ble'law. Noth"ing in 
- ....... , <, " ... ," ." .. .' ... , 

.' + '. .... ". '. " '~.r ~ .. - r' ... ,-. ...... ".. ... _ ... 

this. Memor",ndum sh",ll relieve any Party of a:ny' co'ntractu;':l" 
.... T .... • T' • ... .. ' 

.. 

• 

• 

.', -p' '. . ., !" •. '\, \ .... " 
- ,-, v, ... , .. ' " ,_ 
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• 

'. 

• 

:I'reatment,. and.< Delivery Agreement., 
.. -, -.. . , , ." ,.!;,"" ,", .: ".~' ',:" 

,~ 'l 1 "" .:< .. , I" ",'.... " , ... 

"., ""~'''-.'' , ... , ... ~:::' ... ~ 

• "'_ - • .. -, -,.. ". \,'" ,~r!~ 

Each Party shall bear 14.6. Workers' Compensation Claim~ • 
"'. ), -, .,,', ,,,,,' I ': ~.' \ , ,:~:~, .'," , ,~f .' 

. the costs of discharging all.lial:>ility imposed, including'costs 
,. ' .. :-:: . :. ,.-.~ '/ 

and., e,xpenses for attorneys' fees and other costs ~f·:<d~'fend·in9' 
••• "r', 1"." ,,' "' ... :' I'::'} '1/"/ .,,' ' .. 

settl.ing, ,or .othenrise administering claIms arIsing out of 'work-
., . . ~ , 

• \ ~ • , • ' • ,,-'" .~) "I , .... '~-i " 

erst, ,compensation or employe.rs ~ial:>ility claims brought by Its 

employe~~~ ._ " .. 

1,4 .• 7 •. Replacement o~ Pro R~~~~~~;·~t o:~ '~~'~t~i~~:~i6~ri;~:':!The 
, •• ' ... " • .....' '. .,,- , ~~...., ... , '\. ~ ... 1 

insurance~, indemnification, hold harmless, and reimbursement 

provisions. set fo:::t.h abo.ve in Sections 14'~1 ':And.:thioug~t14·.~4 are 
" '" ,,; .', '''' , -.... , .. 

h ,'" , ,,, "-.-,' h' 

,·intended.to and.,shall replace, and be'appiicabi'e irisi~ad":::o'i, 
, .... ,. ,,) '.' ' ...• ' '.. ": ",:.',~ ".: ,- .. (~: 1:'7"., ':.~:: ,~:." .J-:;:>:~'>~ ... ", __ ,' 

pro rata rIght of contril?ution prOvIsions of Government -Co'oe 
. '. ~ 

Section .. a95 .. 6~. to the ~xtent the Se~ti;n"is;~~~'.li6abie~~~"'·:' 
... . ' ", ~. .,' ., '11': \' , ,,', .~. , 

'. " ~ "", ."~::: ~-:; ',.> -:' .,:' ':. ': ,~: ... ~ ~';' ~.,\, 

the 

15-. RELATIONSHIP OF PARTIES·. 
. " ",'~' 

. . . , I': " . !,' .",\ \" ~'; ... :; "" .t. "t,.! 

Except as provided in Section 14, the covenants~ obllga-
... ' ,.. • 'c", ,.. .-:~ ~:. . ". "~ , ,. ,.~. ~ :).:' _ .. , ': ' .... ,~~ ~:' .. :. ;"f 

.tions,anQ,liabilities .of the Parties are intended to be several 
.'.+- ~ ,.', 

.... • ... 'y' •• ~ I • .: '.. .~." ..... • :1. ~ .. ~ , .. : ~", ;-o.. (_I " -: ' ... "" 

anct not joint or collective, and nothing herein contained.< shall 
. ~. . ...., ," \ ' ., .. . 

\ "" • " ~\:. ~ •• ' .• ' ':':',' '''/ • 1 ~-l' • ., ~. " '\ ~': ''', 

eyer be construed to. create an assoeiation~ joint vent'iir'e~,~' trust, 
~ "...' . . 

,.... •. , ...... ," .• ' ', ..... " r. " 

or partnership, or to impose a trust or partn'e'rship 'c·o~en-a'nt, 
•. • •• '"" • " ".: '.' '. j •• :, ~ - .". ' 

obligation, or liability on or with reg~rd to:'~;ny ~ri~'~o~'rriore of 
. - '.,. ."-

I , • ' " ., "~,. • .... ,,-,,' •• ",_, , I c • , .,~. 

the ._~a~t~e:s, ... ",E~ch Party shall ~e .1nd.1vid';o.i'lY ·:re.'sp'on~ibi'e' for 
~. . .•. ~',." .~:' '" '~:,:-.,,",,- .' ~ ."" .' -" ~.' -'I' ""'" ~.I ',. , . 

its. own covenants,. obligations, and liabilitles"pursuant-t:o, this 
,,,. . . .. ,"I'" ,,:',:.,',~' ,",,' .'~",_ ,~.~':' ",:. '~~'\~'I.:~,;..; ·.i~'~,-:: ":;:'.~::", .. '.:.J'~"':~ 

Memor~ndum.:, No. Party shal~. be under the control of or shall be 
, ., "y '. 

" ~ "'" _ ..... ,.' . \'.' ,~.,,, .... "- .~ .. ,,'... 

deem~d to control o.ny other Party or the parties' as ' . .,: g·ro~p. No 
.. ~ "" -,~. ,t :~:~ (.,' .~' i, ,~> ,: .:; ':-. 

Party sh~llbe. the agen~, o~ or have a right or power to bind any 
.' ,," , " ~.' . '. -.. '. ... o. :', ':':): ':::.i·, -, , ....... 

o.ther PArty.without its. express written consent, except as 
.1" • L __ ", _ ... " " .;.-' " ,', :" ~ '><..... ...:.'. 

expressly provided in this Memorandum • 
., , 
: '.' 

-47- 000;)93 .JlHJn:x:::::srq. 
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I .; :1: ,- / :';: ','~ " . ::. ':; .-'";.. ~ ~ -"': ",...... .• ,.,.- '.. .. , '....' " .. ~ . ',' ,,' . I' '" 
No ~a,:~y shall assign or transfer 'its-r!9ht"or' interest in 

- _R ... ' :.. ~ • '~~:. \' ~ _. ;, .., ,:: ." >. , .'1': ','" ~,.-~ ',~ ~ ". ",". I '" _ •. \' .' .. .. ... 

this Pr~j~c:t, in whole or 'in: .. ··p·a·rt~-withou~-·the-···written .... consent o·f 

each of the other part.1es~"~hich~·C·OnsEmt>Sh~:i.l~:'no't be<:unre'ason-
',. ."' ' " ," \'. . \.,. ... i ',- , . 'j •••• I', ~, I" ~... j 

c ably withheld. Any assignment or transfe'r' by~ a party'·without 

COn5ent shall be vOid' :~nd shall' :~es~'l t 1n"-a' 't'~nn~1:na t1'On~ :C;;!:, ·tha t 

obtain any right or interest in this Memorandum untll)·::,ft· ;;'e:ssumes 
. "., ... " 

:respect to the right or' interest't~aris!e'~rec( o'r 'ass£qnee:,and it 

be~omes"a, par~~ ~~, this Memoiandum'byexecut:ing' :thi:~ ~Mem·orandu .. n 

or.amen4ment thereto. 
:' , '~: ',I" ", ": . ..y.", ,., " 

Nothing in this Memorandum' shaJ::l'aI'low 
'. -

District to sell Treated. "~~te; . from' ihis : Projecf:-·to,·any person or 

entity other than City and DEW w1tho~t the \~~ritten"'cc:insent~of 

both City and DEW which consent· 'shall' not· be-' unre.isonably.:with­

held. Prior to selling' Treated. . Water' from' the' P'ro'jec:t. to any 

person or entity C?ther than the City or nEW/ District, ~hall first 

offer the water to- Clt;~nd"DEW',"1n ~mourits ba'S'ed: on·"eacn~ 'Party· s 
", '. 

relative share of the Project ';"ater~~d· c:o·st'.s:-ai' 'that': t~.!me-~ on 

th~ .. same terms as set forth in t~~>:t'he~ri' ~xist.rrig. "Tre-itment' and 

Delivery Agreement. 
," - ~, .- 0" 

. . • 

• • . . . . 
. . 

. . 
, - _0. ": .', 

the price to City and DEW: ::. 

of 

'.';, ", -. " 

wat~r _to' ~ third party is less 1:ha'n the c:h:arges to: i 'third. party, 
, ~. . . 

the excess revenue sh~ll' 'be' apPl'1edto ·the'·o·per'ati~on:Oi,:the 
, • ' ...... '" p' - .• .' ", •. 1,. 

,< ' •. ~ , , '4' '.. . ~: ,,,:. './ ,: .~: ','-

-48-
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I •• ::. r', ~ I ~ ... 

·~roject. Subject to the pro"~1'~i6'~~': ~f :this'Section;:; th'1s':Memo-

ranc:ium shall in~re to the ~n~'f l't 'o'i '~ric:i" 'be b'indin:g:' 'upon'; tne 
, " "t, ~." ' '~.: '.:' • ", • ,"_ • .., _,' ." " .... '" .. • 

:t>a:r:ties anc:i their respective successors and." ass'1'9nee5~'-: NotwJ:th-
~: c ... '.. ~ • ", • • ... , ,,: ' :: ." •• ' ••• ". .. " '" ' to". '. ,"., '.. • • ~' ". ," ," 

standing the forego-ing provisions o{ this' Seetion·:':16-','" DEW shall 
" ':'':'''' "', ", . -- ". ," . 

have the ri,g~t without the prior wri~tten :'~o:risent o·:{the otJier: 
.'" '.. . -~.. .. ',- , . ''( -,- , ,. 

Parties, to assign or tr~ns!er 1t.s'·ri"'ght or' ':tnt'ere'st"1;:n'=the::':' 
. ': ~: '.:: ':" ~:" '" ,~. "> ~ .::'":'; "." ."" '. . " ... ,,'P ~'"., ~ 

Project. to ,an assi9n~e ~r_ ~ansferee of 'al1','or 'substantla'l,ly' 

411, ~f" 1ts~ubliC utility'~s~'et:~ ".~r of-a:li;':o;·~s"~bstant'iallY 
all, of those DEW p~bliC" utility' ~~s~~~ 'lo~:at~d w1t:h.tn,"·:D1s't:rlct' s 

Irrigation Di~trict' Bou~d~rY' 'provided that :-:eoricurrenti'y~wi th 

such assignmellt or t:ransfer, such assignee or transferee 8hall 
"_""_ .~:""~ .. "":,,' ~.~,' '~',,::'~I:' .'~ .~ .. " . .'._,. ..... "r~~ ~ ... ,... ," 

assume the obligations to continue' ~to'·operate-:the:::.utili ty assets 
"' !,'"' ~'I ", "'1 , ,e " 

. so tra.nsferrec:i" anc:i the retail w~ter busines~" attached"'thereto and 
. .. 

provide,d., further, that th~"~ec~'r'i ty:i::eq\l.i~~d.: by':;See't;1Qn~ -10·:4 anc:i 
" , • :. •• : ..... ,~ '~: :" ,'~' • .,.' • +,,'," '. " " ... -.' 'I" , .... ~ '" I' 

agreed. t.o by District and DEW e1 ther' remains' 'in' pliceor 'is:: .: 

replaced ( a) by other sec~~;1 t-;" 'i~;~ ~~' sub~-tdnt~!~ilY j;n,-;:c:o~para­
ble ... f.~~·'and substance, 'o~ . (~)' :'Lisu~h'- ~ss~lqde:(f;"ortrarisf'eree 
sha~l' '~e~i ~y, by i'~~'l~~io'~ ~f: . other "'sedtir£iy 'wr{.r6h '~satiz;!±'es the 

" \ .... ,~~.':., ";'~,' !:/ ": .. "': . ~', "',.' ., , .... , 
rate covenant theretofore given Districtby'C!ty linde'r said':: 

.' 'f , 

Section, 10.4. 
". .. .::, • ,'I'. ', .. --;' ;.' 

17. 

........ '. , "I l ":,,., •. ''1 ... ,"' .... ,. 

GENERAL PROVISIONS GOVERNING MEMORANOuM~" ....•.... , .' ... 

17.1. Severance. 
• . ~'.'. " ~: .~'~ ::;,:".~.:.> .. L,' ,\."J <I ,"'\ ............. ,/.: .. ~< J' ... . 

In the event that any of' the"te'r:ns;"'cove-
. "'. - , " ' .. ' ,,'~ ,. . 

~ ." ,:.' I. , ," ' I. n" ,'''',' ", ,,;\. ,'-: .... , 'I' ,- :/' ~,"" .. 

nants." or conditions of this Memoran"dum"'or··'tl'ie···'appl"ica:tion of any 
•• ~ _ __ • • .::'. • ..' , • .' : • ,': ,'~ >,.' ' ! J " ' .... ' ,0 .- • ,: ,...' 

term,. co:v~nant or cond1 t10n shail-' 'be he'ldinJairc:i'~s" '1:,:0:' any Party 
-, ~... ~ .'"' " .. ~ ... , . 

. or circumstance by any court ha;1nqj~r1Sdi~~j:6;; ':6'Ve:~~ 't-he'·'parties 
. , .. -.". ". ._ , ..... .,' '.~ . .",", ,. ~, i I'" I I ., ..... , '~"," • 

or subject matter of this Memorandum, all other'term:s;covenants 
•• :.-, , ' I~' .,'~:,._ .:., " .~'.,.~''',~ •• ::,';' ''',''~~'r-.~'O\'- .. " 

or conditions of the agreements and their applicat10'n'shal'J:' not 

.. '.',: 
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be 4!,!cctec1 therel:>y, l:>ut shall remain in force anc1 effect unless 
~ , , : ,',": -'... '!" ,-"~ ,~ .~.... • ..... 1' • ,../ ", 

a cou~ holds th~t the ,proy,~s~o~s, are, ~~~t~ep~:~abie" ,f~'o'nf:'ail:':: 
.. "., . ". 

other, pr~,visions, of this Memoranc1um • 
• " 'I 

17 .• 2,., Waiver_ The waiver at any~im~ by any P~~ty:':oi-:-:£t$ 
... d. '. " :~;'."' -. • ••• 0 ~ '" ,'~ .. ' ,""" ••• _ -, ,_,. 'f •• ' ~, 

r19'hts with respect ,to a default or other matter Aris.tn·g'~inV' 
• , • • >" . " .... """, ,"p - ',,' ,,", .. -,- ". ..: _J :. ,.J , .... I': ;) 1, ":" ."'~ .-~ . I'} "j' 

connection w1,th this Memo.-randum ShAll not be deemed a wai ver"wi th 
." . . :' .. :' .'~' .::,' ,': ::. c::: \ 'I ", .......... ,' 

respect to any subsequent c1efault or matter. 

, 'l7 .,; ., -~'oun terpar~s _, . ~.~iS '~~~~r~~dUm~~y' 'be 'ex~6ut;d ~ . .til:' 
counte:q>a~s~, . Each pa~y '~h~ll ~e'li;;r' f ts . ex~~~ted --c~tinterPart 

• ,,: • • •• ,' '?" :".,., .:-,' - < 1,'- r'." '1\ 0'" • 

to Dis.trict"which shall deliver' a fully conformed 'counterpart to 
-, " " ' 

. each Party •. 
.., ,,- • • "" '_ :" ; , • :': -, ~ •• , ;" " , ," -t, i' 

17.4. Supporting Resolutions and PUC Approval. Each' Party 

repres~n~s that, it has legal auth~~i~~ to ent~ri~t'o:'~ this'" Memo-
, ,.' -.", . . 

ranc1um and to, perform i~s obli9at'i~~~s:' hereunc1ei~ ~rid? s;h,a1.1attach 
• ',::' ~ .'~ , I " \ ,,~ \ "', ',,' ~ "', '. -" e' , '" ' 

• 

to, this ,Memorandum a c1uly author1:~ti reso'lut:ion eVic1'e:~C';i~ng;;' :the 
.•. . ." -. 

The, person executing this Memorandum on b"enali "of 

Sh~~l also'~e 'au'thor1~~;d t~ do '5:0" b:/ res:oiut-fon' of 'its 

'. 
auth_ority. 

eac~ P~r:t:y . ..: ~ 
" ~., .. 

, - ...... ,.--, < , .-

Gover~n9 Body:, which shall also l:>e attachec1 'to th1"sMemoranc1um. 
. . " .. ', ',. '" . . ~.," . ',," ~':. ", '".:, .,' . > "r"'~' j"'.,.t .,~ 

Prior to execution of this Memorandum, DEW shall 'also"obtain 
, , , 

. , .... .7.,~ : ".:~ , "" '"> -.,'-';")' '-,.'"'," ,', ., <., ""j'~".""'" , .... ,_ ..... 

approval to execute this Memorand.um. from. the 'Ca11fo·rn1a Pul:>Iie 
" , .... , ' 

Utilities ComnUss.ion anc1 a copy of that approval" shali:;b~::at-
• < ",' .. ~, .',<.~-'.>~,~:: ~:~'". ~".,~ . --:': ·:'r~'.~>·~~/:·~ ... ~ .. ~." ~,~ ~w· ':.-~ ....... ~~ ~', • "~.".,~_: .. f.:::<:~ .~~:,~;: 

tached to :this" Memorandum. 
", , 

I. ~ •• ' '." .... ~ .. ~.~.> "-" 

,."17,,.5 .. No Rights in Other Parties • 'I'nrs:~'Memorandum is for 
. ... . ,' .. .. 

:> .': "~) ...... f ,: "~ • ': ,., 4" ~ ... , ..... ~ .. ~ '" 'T., . 

the sO.le benefit of the Parties anc1 shall not be eonst'r'iied' as 

9:rant,.ing rights to any other person other thari''th~ '·p~~t'ie':5 'or, 
."',:':: , •• , , .. :" ,r, ""'~ ',:::,"':".'~':".,-'t":,~:~',,_'!o..., .... ~, 

except as,~peeifi.cally set forth in this Memorandum, . .!rnput'rng to 
, ... -

." ~. - " "'< ~". .:-' 

any person the o~ligations imposed on a party~" ,,,' --'" 
, : .",11 ',I' ,-

-50-
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'" ... ; ~:~.,:., .. ::: .. ':::: .. ~.~ .. :..,~ .. ,_ ',. ·,Pag.e: 57 " .::. ,:, .: 
. :.17. S .. ·Am~ndme-nt __l'his Memor.andum may be amended only by a 

• '" _. ;, .' .... ' .,." i", •• /.: •• ~.'.'" ,.!",1~,,J'\'.'~'~,,';.,.,:~,,::'~ ~~:"'~ 

written instrument duly executed .. byal1 of the. Parties hereto .. 
. " " .... :. :.. ;":' 1 '~,',~: .,~:·:'v' ":"""_:::::~ _,',.,-:", .:. 

17.7,. Obligations Prior to Termination. _, ~heob1i9atio'ns of 
~ .• ,". " d.', "" "'~ 'y' ," • • .. "'.. '" ~ ',.. 

the Parties incurred pursuant to this, Memorandum prior to termi-
.. 

nation of this Memorandum shall survive the termination. 
, .' --'. ~",. 

17.8. Ca2.tions. The captions, and the headings in this 
'" .. '" ~:" ~ :J."::~'::' .. ~~') .. ~ ..... '".,'~' >.< 

Memorandum are 1nsertedme::ely to facilitate reference and shall 
",' 'I '_'j' .,', '~" • .. J,' ..... ~::;.,,'- 't~,. .. ~I., I!,\:",~.,:,"~._::'::::'.~', . 

. have.,.no-'bearingupon ,the 1nterpr~tation. _ of any of the terms and 
~'., h' .... '".. •• ' T., .. J,::" .. '~~ ,"') ." ,::'~,~,,"::,' .. '\.'::', ..... :~'''';.~~ .. ~,'''' 

provisions hereof. 
".;., ' .. . ',-., ,,,., , , .•. ,., .... ' .", ,,, A, ..... ,_ '. 

.. ,., 'A ' .... ,. 

17:.9 ..• Additional Documents.. Each Party agrees to make I 
. ," ~ < .~' .!. ',)"i :. '~~ ': .. , .. ~.f' .. I ... I " .,' 

'.~'" - .', ", 

execute: and deliver-.any~and; all documents reasonably required' to. 
, '.' , ... ',. • '. ".' " ,,_ "...' ~ .,; --::'! ~ '.: ~:T :.:: '"', ... :" :.. ;' ,"': '" :. :~:. 

implement- this Memorandum .. 
• • v . ""0" ".:' 1.;1,:;: ~,~,~, , . .~ " 

l7~.~O. 'E~ch Term Independent.. " Each t,ern,t, . covenant, and 
.••• ' ....,.. ,.~::' ~) :;.:.. " :, ·,,1 ::' 

condition of this- Memorandum is.deomed to be an independ.ent term, 
, • ' • I , ' ,,~ , • • ,;." r. : " '. ': .. ' 'r .:: ".,~, ' ' "': " 

covenant, and condition,.,. and the .. obligation of each Party to 
• • - ' "t" ,>. • ,.". " ••.•.••.• ' :~:i .~. '" :',.:': ":: ': .. 

perfortn:all of the terms,covenants., and conditions 'to be· kept 
• • • .. ,J ' , "', .,.'. :' .. ;" , ;, , ' " • ",..... ,I':, " '~ r,.I:, ~~.' 

and' performed -by it is.no:t dependent ?pon t?e., performance ]:)y the 
, ,;., "-.,'" .. Ji .. ," 

other Par.ty or . Parties o~ any o,r. allo,f the terms, covenants, and 
~ .. ~'." ,,/(.~'. :,~'" '>..:' "'" 

condi ti-ons to be kept and, .perf.ormed J~y ,the other Party. 
, , ,'" • ''' .. '. I~,. ,_', ,'" • ,,,' .. ;',,1.:' .• ,';: ;~':.~,~.: .• ':2:',~:-,,_:: 

.17 .. 11. ,c;overnino- Law. 'rhisMemorandum shall ~e interpreted, 
.~'.' "''' r' • , :, ~~' . .'. ,~~ • ,j:: , ., .:. '~~ ~~ ,'~ 'L:' " ) ,:.:, ~\ ~ • ':.;' 

governed by, and con~truQd unde,r .tho laws of the State of Cali-
': "" • ',; '~"~" ,_I " ' ........ ~~ <:' '\ ,'.",~. ',} ;',./ ,'; .~.:..\ ': 

-. ~ '. __ .1. 

~' :.: -;' .~l.S:. ~ TERM ,AND TERMIN).TION .• _., , 
.. "., I , .. 

,.' " .... ,,," 

., 18,.1.·· Execut,ion by. All Parties. This Memorandum shall not 

.... :become,' ef,!e_cti ve. until ,it h~s, been executed by all. Parties. 
, ' .. " . >" •. du ',- , , , "~ ~.~', ~ .-1 ,I'j L:'~ ~J~ u", '-..~.C, ".' .... ~ ~'I .,,;-."~ 

At 

'_ that~ time, this. Memorandum. shal,l., continue in effect until the .. " .. 

earlier of the following: 

-5·1- 00039l~ttX:T:31W7 

~79'O·l6.00/0:/l./9~3/l 



. ,". -
18.1.1. Superseded by Other Agreement. This Memorandum· 

, "- • • ,. , • • 'j,' ~ , .' I , , ' t • ". .. 

is superseded by a Treatment: 'and Del'.1very"Agre·ementor' :other 

agreement which, by its' terms,s'upers~'es' th:1s:,Memorandum..: ' 
:. ' : ' . .', ~... . """ ' . - ..,' " ...... '~ ... , 

18.1.2. Termination·"by-·:Unan1mou's "Agreement of ',·Term1na-
," . ~ - '. .. '" " 

t10n by unanimous 'agreement o'f the'Parties e' " 

18.2. Termination 'ofParti:ci,pat'iO'n Prior t'o"F1nanc1ng .. 

Notwithstanding any other provision 1n th1s.Memorandwri,to the 

<:ontrary~ any Party, prior to the:time D1stri'ct'~:fssues:,;bond5 or 

certificates of partie'ipationor"~other~ evldence-of1ndebtedness 

for the purpose of financing the Project, upon:"not,'Iess..:.than 

thirty (30) days written notice-'to'the other:twO"Partles, shall 
" " "? :...,- ... , , ., .' '".,' ~ •• , i' 

be entitled to terminate'its participation in- the, Pro,jec:t at any 

time (a) the Party determines that 'the' Proj'ect ' is, not "f'eas1ble 

because of technical,' engineering>. or~: ec'onomlc:::reas.ons., or if 

adeq~~t'e 'insur~nc~ is, or probably'wi"ll', not· be ava1'l~b,le ,a.t a 

co~ercially reasonable price;' or '!or:6ther' r~a'sons-:~:s"woU'l:d 

cause a reasona~l'y prUdent utility 'iri:the 's'am&or:'s·im.tl:ar,circum­

stances to terminate its participat'1onin a 'pr<>j:ect::a:s<is.'contem­

plated by this Memorandum, Q:r' (b" City or DEW ~determf.nes .. that 

District has failed to meet its Phase' I or,' If '!inanc!ng.;:has not 

yet been obtained, '~its Phase: II obl-igat1ons.,: "And ,has ,"!ai1ed to 

pursue· the o~li9ationi with ~d.U:'~~'Q.t!.tgence: ~:I:f the Memorandum is 

terminated by DEW, then City at its sole option may m.aintain this 

Memorandum in full force and effect>';;: betweeri~~C'1ty::.and l?,.1strict 

by ~gree1ng in wri t'i~g to'a~~~~'ailo-{, OE~',s:.: .. rights';~·: ent1 tle­

ments, 'ObligationS'a'rid liabi'lit:ies: pursu;':nt""to;' th:i's,' Memorandum. 

If the- Meinoranc1um is' t'~'~in~t;e'd'-~ bY':Ci:ty/' thefl'DEW' '8:t~ ,1 t's':", sole 

-S,2-
.. " 

'" ~ \.,-

.. 

• 

• 
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option may maintain this Memoia:rid~~ i'n· .·:f.ull force iri.4' ~'~ffec:t as 
,. " 

~ ~ ,. •• "'.., n ,' • 

between DEW and District. ·by':ag~ee.i:ng, .. :in,:.writing to assume all of 

City'S rights, entitlements, obl·iga.tions: and liabilities. pursuant . 
p " _.", • 

to this Memorandum. 

19. UNDERTAKINGS. 

'j .... ,'" , ... 

" .... .- < ... -

• ,~, '-f' ' ... ,. 

.... ,... ," 
. Ir' .,,_ "'. '.c 

I ,,:',' .... ,:: ~,:) ,;. , I,. I-~ 

. ' ":", ,. <" :: -::' I , :~:: ':;<"'~ 

public, under any· provision of this,Memorandum is rendered 
, ',', .~,. " 

.&.tr1c:tiY~~;a~-·an ,a~co~O<iation and shall not consti·tute the dedica-
~ h-.,.,.,.,.... _. " ... , .. _~~ ,_ -- " 

t10n of the syst~~ or 'a~; portion thereo:f~.:by· ~he. und~:rtaking 
• -...... ----... - ..... ,....~ ...... ,,:>-.. 'r,...':' ...... ··,~, ,~ ..... ~: ... :~:,..: .. --':::::.,.~~ •. , ,"~. ,,; .... ~' ••• : •. 

... ~ ... - ,. . .. , ..... '. , 

Party tOo-.the public or to another Part7{ or :anY"'th1'rd party, and 
......, ' 

it is uri'der~tood ~ri.d. .. :·~"greed that any .. undertaking und'er any 
~ .............. __ ._ .... _ "~ __ .. ~._.~~ ,~, __ ' _. _, _"."I, .. ,."~. 'U'_ .• , .. ,: • .J .;r"·I,'·:';:::;<:,". 

provisions·of.orresultiIlg from this Memorandum by a Party shall 

-cease upon the tem.ination of the Party's obligations und.er this 

... ',,- 1>-".'" .,-.; 

.~:~Memor.and:um~_orthe Treatment and Delivery Agreement • 
., " . .. '.. ... ,;:':~' , .... ~:~. ~~' - ... "" .. " ....... --' 

20. WATER' RIGHTS' AN'O OWNERSHIP'. 

Neither City nor DEW shall own or acquire any of District's 
R'W_·~"· __ '. ______ .n.~. : :~.;'I,I:: .. :·':\ 

water rights, but .shall be entitled to th~:~~li~~;;Y of 'I'reated 

. wa:terc~,ili:'a~~,~;-~_",~~cewi:th the terms~ ofthis,.,Memora~d~~ ... ~~~~ ~her .. '.:: ;.... . . c~'" .. ,"-- - .... _ .. -:. 'c .. ' ~:' 'c..~"" .... . ... , ..... ~ .: .... ' .. 
City nor DEW' shall have'any ownership rights in any of the 

" 

fac11:lt::i:es ~·of' . the:. -PJ:.o j ec:t • 
~:~:~~0~=:~.~~=: 

21. NOTICES. 
" > -', 

, ..... ,~ 

Any notice, demand, or request provided for in this Memoran­

.... ch:iIll-'snal""l-b·e··-rn:-:wr.t:~t1ng:;~' and shall be deemed properly served, 

given, or made if delivered in person or if sent by registered or 
... ·t,.. .. ',"" ......... __ .... ___ ...... __ .. ~ .... L'. ___ ..., ___ '"-'-'Ot ... "'._""~ __ .... ....-___ .'''_ 

certified mail, postage prepaid, to the persons spe·ci·:f1ed:-~·beloW': 

District: Chief Executive Officer 
Modesto Irrigation O:l:striC::t 
Post Office Box 4060 
Modesto, CA 9S3S·2 

-53- 000 19) .wtJr::J::-'''''' 
",eo-16.00/02/1./'1I".1,/j 
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City: 

DEW: 
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City Manager 
C1 ty of- :Moc1esto: 
Post Office Box 642 
Modesto-, CA 95:3:53;'::. 

President -, 
Del Este Water Company 
Post Office Box 3250 
Modesto, CA 9535,3 

"', 

". ,', .~, " 

. ' ..... ". 

, "~' " -,.: .. ;;.,: .. -"~,'., 

'-: ;-MOOES'I'O. : IRRIGATION :":DIS'I'RICT 

";~.'.'" ",.', """"@ijt'" "",,' .. ",~ ",4~, .. \-, .-, --..-' ..... ~ ,".,., ~" ':''- .~ . ...,..\' . 

• J ..... , .... ,,'''~ •••• '.:, .:~, :1:' ',+," , .. ~.(' , . ". ",.', ,,' 

----~~=---~--~~~---------, 
..... --- •. c· .,,~' ,-, .... "-'-' . -~ .... ~ , '. , 

• ~. < ..... --0 , •• -Attest: -': ."'" - , <,-

,'; '. :::. :: -:' ":: City Cl,er.k" ' 
, -~ '- ..,.. ' .•. ,,' "'... .• '" ',..,,.J 

~', ~ ...... " ..... 
' ... \ .J' 

_".f __ 
-.' ~ '-

Sec.reta:r:;y , , 
. " - j.., 

.,' -' ,-­
...,,j .... 

• ,DEL:, \'ESTE";WA'J:~~vn: 
a California corporation 

~ ,~:: .. ~:.~~~ ··~~c~~ ~: !; 

:,:"","" "".' ~ ·"-'1 ~ ...... 
\, ' ... .... ~ ./ 

.... " -, '''~.... , ... I" '". '\, " '. 

Approved as to Legal rO,m: > . ,:::: ":~, . ,., .. 

. '. . ~ 

,',',- " ... ' .~ , . "-",, '~"- ,---.. -----------
,'" •. .' "";!o ,. ,. '- ' ....... 

_, '. ", ,'~,~ ,~. ,-.\ •.. I" 

• ~ .... '~ "., ....... , .-J -' .... ' :,. 

-54- oog 19l.,..oI:C""...1.SI'n 
57"O_16400/0l/1"'~.JS/l 

.. 

• 

• 

• 
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RESOUmON' NO. 90-50 . 

CETERMINA'T10N TO; CARRY OUT~ 
niE DOMEsne WATER PROJECT 

• • • ~ • J .' _,,' .1, .• 

WHEREAS, the. BOud." of., D:iree,:~r~ of 'the Modes'Co· I.r::iqa 'Cion 
.... ~.; ;": :./ ':;,.~.I'I . ... ::;.J ',', '"! 

District. finds, as follows,: .. 
.' r •• ' ',. 

.. ...... ", 

" Ris't,orically,.the_area in.,and a:ound Modesto, has received 
, ,4 '_ " •••• ,.' ..... .." ' .... " .. .,,' _t' ... .., ..... : • c' ... , ,.' ' ... ..; •• ' ".,' .~ •• ~J' •• ~,: ..... r' ,,;~ 

i:ts mun1,c:ipAl and.. ind.ust=::ial .. wa:ter , supply from, qroundwa'ter. In 
c. , . ' '>.,4' •• ' ~_. 'I ",' .. r. ., .,. ," . ,'"'oj' :.,~',. ~:; ••• ,.:I:--~'·:'''' 

recent y'e~r.s.·1 howev.erl the area MS, experienc:ed., ,and c:ontinues 'to' 
, • '". ~ '. .,_ .• ' '" • _ ...... " ~', 'v .. "~ ',' oN.. ", ~.': .• ' ,..:. ._ .- ::.: • ..;, 

"experi.ence,. decli~n~: ,qr~und.;..ra.ter lev,e,l,s a,n,d" a, c..e~,:riora'eion in 
, • .,. .-•••• ' '0" "" .•• ' ", .. _ •. "". ....." ' ......... ' 

the q~lity o,f"q=ounc.wate:.. More, ~trictwet.er supply re9'ula~ion= 
_. _ ", ~~ _,' _. . ~..' .-.. ':.'<T .:~ .:: .,.: ,:, .. :' ..: '.:'~ .. _1 to." 

and,.lower allowa,;,le l.imit,s.fo:, .. cenai:l. con':.~nan-:.s have :beer . 
• ~ '.'."" ••• '.. "" < .\, '\ .. ' ... ,,~, •• =~,~ .. :.. II 

promulc;-,:c.a,d. l:lyst:l. te .. a~d ,f,od.e:.ala u 'Cho,.;i~ie ::I". ,~h!!., Moc\.Qsto 
~.'" ., "~ .... ", .. ,, ....... , • ., ~." ... ' ...... _,., .,.,,_, ... ·,r.'#4.,~ 

: I=igat.i'on ·Dis-:=ic-: . (,·Di.s~=ic::.~ ), ~t."1e. Ci ty.o.f. Mod~s~o (lOCi -:y. ) I 
, ,,'_" "-"~.'~~" ._L, ", •• : ~'.'-,' .. ,.; •• " • .'''.: ~.,,~,-,::- ' 

,and. '!:.he- Oel Es.'t.e Wa':,er ~~-n:P~Y, C-,Del Este-J eXi?ec::. a continuec. 
, ... ,. ,,' ",lot ':" 

dec:-li.ne in wa'ee=qualitj".a~d.~J~u~~~ty, ,unles.s ,~.~~l::te::'lative 

sou=ce of water is developed. 

In . NovemCe: ,.1994 I': • a repor: .. ent.i t.led. ~~od.es,,:o-Ce=es A:ea 
~ _,~ • ,/ ~.". •• , " • - ',.' • ,'0-

Wate:~a;e:nen.t St':.c:.Y,"::I::~p=e::a=ec::!. cy .. James M .. Mon'!:.gome:y .. ., ,. ..... '" -,~,... ,-, ,,.... ~ _ ...... 

: :Consul tin;E."l;,i:eers, " Inc-. , And. .I.eed.,shill=eerkenho!:, Inc: .. ,·e t~e 
." • ....... ...,,' , .... ,', ,,'. i,_, ... , ..... ' .' .,'...... "". ':"'_ ... 1 /til 

. -".1984 . Mon ~qQme::y s.tud.y·), recommenciee" a.~ 'ewo~phase proqrz:.m fo: 
~. 'h' •• ~ ~ _ ~.. '" ,,' "' ... ,. •••• _ ...... '.. _', ._ 

c:onjune~ve use of q:oundwa.'Ce: and. t=eatec su::ac:e 'W'a'!:.e:' to :c.ee'e 
,. '""~ ., •• ~.. .... • -'... ~<o." ~ _!.., .,'_ :." ....... __ .• _' _' 

" ":' 'the. wa. 't.er·supply ne~s· of. ,the a:.eA.. '_, 
_ • _. • ,-<_ .. '" _. ':: ,,"": ," L7, .. .:::. :, .;L '::.'~i::: .. 

In ~.a=e~, 1989, a repo=t entitled. "~ode.s'Co su:tace Wate= 

"rrea:c:nent S·~ud.y· I prepared by J4mes ~ .. Mon~gotnery Consul~in9' 
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,Enqinee=s, Inc,. ;·(the ···19~.9:.:Mon~qome.ry S·tudy·) u~ili%inq~ t:he 
"I" ., .... " ...... ,.,_, .• '10. ........ 1+ 

find.ing-so·! ·,~e 19.84. .. Mon.tgomery Stud.y, mAde recommenQ"A -eions 

regard.inq,,~e .~i,=-e' an~':'~~~~~QnOf a water tJ:'ea'Cllen~ plant an. 
T'~ _, , ' , '+--< .,. _" • 

, . ,." , ...... 1'· ... ,_ 

related'uans-miss'ion" fa'cilit"ies,' and sU9'gested various 

alternative treatment plant sites to be consid.ered.. 'rha~ study . 
recommended that"a -site' near:Hod'es~o:' Reservoir be the preferred 

alternative in the EIR prepai-~d': for'the' pro'j'ect::':':' 

',' :'.~' B~~~use the course of: action' ·r~eQmmend.ecr;in the studies 

could.' have signi'f1car.t"envlronmental e'f'feCt's':~'·~''''.a! =d'efin'7d by 't.he 

California EnV'iro~entil 'oualfij/'AC~' (··CEQX- F the 'District caused 

to :be prepared. anEnvi'ro'nmental'Impaet~ Rep'o'rt-·( -EIR-) ~o consider 

various' project alt~~a~ives~" The' EIR' was dU:ly eompletQci, 'and. on 
... "'-

April- 10',' 1990', at it,s "regul."r board'''meeting~:1:.h~':Oistriet's 

·B~a.rd. of Oir~c:'C:Orz 'certif"1ec( 'the 'rin."l: E:rI-t'h4:,'h4vinq been 

., ~omple'T!::ed.' '!.Ii' complia~ee~ ':wl-ch: -ihe ::CEQA' (:PUb-li:'c:' :Re:s'ow:ces Code .• 

S:2-1000 e~ sea. r a~d: the,":c;'u,tdelines f6:r the: Imp:lementat.ion of the' 

c:alii'o:::u~ t::.~=orurien''tai 'cuaJ:1'ty. Ac't , .• (':i't~le ··14,·C;~C~:R. SlSOOO ~ 

~.) 
--, ~"" .. , .-~. -. 

• ' .......... - .... p ' •• 

.. :- '"A Pi:to~' Plant ;;'Stud.Y wa~ eorid.ueted:"At;'~'the Mod.csto, Rese:vo,ir 

'site: to det:e:Cnine"t."le·'recomme'nded. process;'~=a.tn:!()r 'the proposed. 

- ,. ::"';a't.e:.'ti-ee.ment plant;. '1'he=Pilot,' P14ntS.tudY:·-c:o'n:Cluded t.."'laT! 

: '~d.irec':- :eiitrZl:el:on't=eaaent:'::With p"re:;;;,o;Zona':ion '2aJicf chlorinaT!ion ' 

f~r' iiM.id.lsi.ruection':WoiXlcrmee~:: all':' water-'qU4I£ty and process 
, . 

' .... ,., ,~, 4 '<0'" . -.... 
"", ". ~ .. .,- ~ • .4_. •• •• ' .... 

-. • 'n, , ... '~. 
, ..... '" ...... ' '-' 
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__ .. Page ~) 
acee;~~ ':~~y' the ··ois·'Cric~~-~'~::~6i~i·~l·of~~diO;~0'~~:'April 12, 1990 • 
... ' ~...... :.': •• , ..... (~ , ', •• : ",:: ~ .. ~.' •• , ...... r •• ~ ... : -..- '/ r: .... ,~: T~~< ,)_, ,7:' .. ~ ~~ '~._ "', 0'" - . "-~ ,' ..... ,~ .. ~ ''I ,.-

The Bo~rd has duly reviewed. 4nd. c·ons·idered." 'tlle" "infor.:na t.ion 
• ._. " .... 'n .'''. •• ' "' - ':7,'. ,. :-:: :", .. ':. ", ..... <-, '~" ..,:~. ..,.-' .... ·1-' - _ ... 

contained. in th.e 19 a 4 Mon tqomery Stud.y, 'the'191l9-"M'on t'qomery 

Study, the Pilot Plant's:i~d.y ~':anci 'th~ "'F!n~l EIR:~;::<':: :., 
.0", ... .. .. ,+ '. " ,",., 1'. \ 

Imp.lextu!nution. of the' projec:'C at the Modes-t:o,t:te~'ervoir site 

will ~v~ ~e'riaJ.n· 5iqnif.ic~nt::~rivirtimn.ent'ai . impaC~:5':~:":~: The ElR 

1d~nti'f:ies- c~nain ~~ig.ati~~ ~e~~:sw:~:s"thi,:::c;n :be: 1lnplemented. to, 

reduce or eliminate each of th~ '~pac:t::S~:-~"A l.tst,,;ot::e~c:h 0'£ t.i.e 

s1gUii!.c:an~" env:i.~oriieri~~l':' ~pa~-t~thate:r~'~ l.iJC~iY to occur, And; 

the mitigation me~su;e:s":~ for ;ach. such ilnpac:t";::are:":se'e' forth in 

" ~bit'~A; ,:~t~~ch~c1'he~etO"~·~d~inc;;rporated. herein by this 

reference. 
. - , 

Ba~~d'upon the materlal' pre~ent'ed in" the r1A.i·i'L1:1R, 
- - ..... ,.~. ' ...,'-

inc::iudi~q'~ithOut:limiu~lon-' the" ora:!t:' E'IR,:- the':"eQ~en~s 8nd. t.:'4e 

responses "Chere~o, 4$ well as infoXlCl!. ~ion:: ;pre:s'e~t~d ..:.~\o the Bo~=d. 
.. -
at i't'S 'mee~inqs' of Aprili'O~ 'lS9;O'-an'd~ Ap'rfi l7',': 1990, the EQa~ 
find.s tha ~ the mi ":.ic;a-~:i~'~' ~eas~e's:; 'S'Qt:' !~rih "in: '~bi t -A- will 

mi't.iqa't.e" or avoid 1:he·siqnif.i'i:ai."t· ~nvironmenta'l:: effec:':s 
" ': • ',:. '" ",'" _.~ ... '~ .... .,,' ..' , , _ ". c", _. '. .. ..... l'" rl ' •• 

identi:!ied in the' Final "EIIC" ·The'B6'."rd"·al~o: '!:rnd.'~",-,.'"b","eC UPQn 
~ ~: ~: ",' ri:' ". ," .. ~, r" ,'. TTO :' -", ", " '..:,. ~ •• - ~ •• " ~'''' , 

the saJne info::Mtion, 45 well as the Pilo"t "pr~nt' "S,t'ud.y anc: t.i.e 
- c • '.:,.. .... "~J' • ~ _. • ~.' .:... :'. ,.. .... • .... ••• ....;" ••• " ". • .... '.,.-.. t"'t , 

info:::m.a tion presen -ced. ';'t, .' its "meet'inq' "0'£ ,JApril '1'2, 19 90, tb.a t. t..i.e 

bes'e alte:::native is the Modestoo Reservoir Sit;~::-:~::complete 
. " '~:', ", "," ~. ,~; ,::. .~ -: ,. ,:.;~' . - ... , ... . .. ,: , .... 

statement of findinqs with "reqard.tothe' mitig-at.ion .and aVQ,i~ance 

-B-, AttAched hereto And incorporated. herein ~y this reference • 

.' 'I 
. ~ , ,.,"'" 

~S6-
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The cal.iforni~ Environ.men~alQuality Ac't. requires 't.he 

" .. 

••.• • ... ~~ ..... _ •• '" '" .• ~... ', .• 1 :":' .~.~, :: ,;:,~ .: :':.:' -:::; .• ;~. #> 

01.51::1ct to ad.op't a Mitiqaticn Moni'tcr:i.nq P'lAn when it de'terml.ne.5 
, ' . '- ' , '. '.,. - .... '" . ". /' - ' ... ~ ..... (""; ~ .... , 

to ,CAr::::(, out a p'r~je,c7,",~~~~ :'~'ll, ~ha.v~~i-ii'~iC~~rt~ ~~~i:onmen 't.. 
.' _., . .' .... - " '. .~. ~ -,., ---' .; .. '''' ,,' ... , '- . ., 

effects,.. A Kitiqation Monitcrinq p::oqram has been prepared which 
:.. ..... :.1 ~.' ,:'.' 'r~' "', f, '. ..~.... ": ' .... -;. ,. "';.'.- ,:-~,~; :.~ \:~~ , 

will ,ensure that the ,mi't1qa'tionmeAsures id.entified in 
.. .. " • ..- • ,.'.. .. ,.~". ",:.: ... ~. " ••••• '.,.~- •• ,- •• - •• +. "".~~."~,,;,~::,: 

Exhj.b.i't -A- will ,be, carri~ .. out... ,'.th.e Kitiqa'tion M~nitorinq Plan 
_ ............ _ ".,..."'._ .. _.,..... . ••• ;.',._~"~ .. ~_' __ " "\ ... t,~ ... A, .:.. • .,: ....... 'T; 

1s, set forch' ".in Exhibit -C·, a'ttaehed he:re'to, and incorpora't.cd. 
'" _~.. , • . ' • '# ,: •• , ~. _,~ .. ".: ,'" • • .,- "'" , • -, .... ,' .,:,. .. " ..:.. ~: :' f ) ~:, ~: 

• her.::.in ,~y this reference. 

", . Now, therefore, BE IT, RESOLVED thAt the Board. of Di:rectc,rs 
. '" ,'" .,."..,' ~~_:'.' t ::~..;: ...... "'.1,,' ':",";.;~,~"':-:.: ,_ .• ,-. :::"'-, ~'~~'''' ,: r~"~"":: .. ~,. ,. 

of ,the . Modes'to Irriq~'tion District: 
• •• .' .:: ,. • , .oft .. ...... .... f", .~:. '.~ 

1. 'l'he,Mocesto Irriq~tion Oistrict sh~ll car=y ou't. the 
• ... ,.':. , ._~ J .,"'" ,", _, ,- ~ J..... .: .. ,,"< ... :. ,:; ~\: .. : 

Mod.o~'t.o Su:rf:t.cct Wa'tar 'l'roA'tmon't P:rOjoc't; t.ho P:roject sh."ll bo 
• I' "\ '",. " >~. ,.', ." "', 

.. p .. ' 0- ........... .,. 

located at Mcdesto, Reservo,ir, And 5hall utilize the direct 
. , ...,M ... ~,., .:: :",.,"" - .... " . , ':.' 

n , ~. ~. ''',' _' ,.' "~,\ ' .... 

filu4'ti,on process with pre~ozonat.ion and chlorina'tion for final 
. , _',' " '. '" ", " -.:: ,',>,:,: .. ~, ,... - : ' .• ', ,,"n, ~. ".} ~.: .,~. '7':"\ ~" •• ~ 

,.cii,sinfection; . ,,. ...... ', .... . ""'-,"" '". ," -­. ......... ~...... -, 

" ,2., The m.i~iqa~ion mea5u:es, desc:=i:b,ed· in Exhibit -A-
'I' ',,". 'co' " " \ •• ~, .~,. :.. H':;" ~'. ,., '>'. "' /- ", :~ . -.. r :'"": .. .'. :: ,;;. ,:;~, 

be incorpor~~oQ 1nto tho proj.e~;' 
> .,~ .... - ~ :, ~.; .. :'. ... •• .' ~.. " ...... ~ .. 

- ""...... h ••• ,,' .... _ .... 

• shalJ. 

3. Such mi:c.ig~tion xnea:5u:e:s wi.ll elimina't.e or substanti-
, ... ," . ..~ ....... '. : ..•..• .,'. . .. ~ :.:. ".:' , .. ':: .. , 'L,. _ . ,,~ -or __ , _ ... I't. ...... .~ '," __ '. _ .. '''.T 

ally,lessen,~he siqnifican'tenvironmen'tal e!!ects of :the Projec-: 
, • ••• . • , >,) .• ' ~" " ~ ::.1 ..... 

id.enti!ied in t.he Final EIRi . ., .... 
I .. ~ 

'_, i'·. ,~-\_." 

Thefind.inq' set forth in Ex..~:bi 't -2- are hereby 
_ ~,. ',." "",, "'~ ,,0, • • ".~: • =' .,... ~::,; ... ,': ~~' I ~ ~ .~:: .. ~:: ,~ "'-..:.:::' ~ ... :.: 

.4. • 

,.ad.opted. ; '. , 

.s. The Mi'tiqa't.ion MOni'tcrinq F:'cqram set forth in Exh.il:li-: 
, ',. '.'"'H"J·

I
':' .',,:-.',,' •• ' •••. ~: •• ,.:.' ::: .... ~,";':":,<:,!.,:',.:',=.\~' 

"~.C~,,.is, here:by AQOpted., " and ~he Oi5~ric~,~s Chief Executive Office: 
.,.\ .. ,' ~,,\ ,.-::., ..... ~:.1·,'.'7'1 ., ... ',"' .... "".:"I"" .. ~'·:: I,'"", .. :; ;~~<::~ 

,. '. 
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• 

• 

• 

•• 

is here:by appoin'ted Environmen'tal Moni'tor for purposes of saic1 . 
" ~: /"," ~, '," ," ': :"~.. .~. ,'" M : 

Hi 'tiqA t:..ion Moni tor.in9, P7:oqram; and ... - ,"" ""'''-
, ' • I < -: ,v:. ! 1 ,: • ., , " p' , , "~ 

6-. }t..' NO'l:ic'e of Dete:cn±nation· ,shAll.. be':,~pr.epared ·and fUed' 
... .". w.. ._ ..... '". . "" .. " ,_ "' ,~ .. 

in compliance wi'th 'the requirements of·, th"e' ~'Cil.!f,o.~:ia" .:.' 
, ," .... ;' : ,', ,.1. " ~; 

Environmen'tal QUAlity ACt and'the,CEQAGu1:del!nes; 
' .. ( 

~ .... '1"....., , . 
~.' "~ "'~" ' 

_ Moved. :by Director Cowan, second'ed.by' 'D£r'e'c-eor Bi1linq'ton, 
I. '1~'v,' ;" ,', '01, ~ •• ~ ~~ .. "'~ 

, that ,the foreqoinq resolution;}Je "adopted: ,:",,:',-< 
,.:"".' . 

, ". ',",', .. ~"""'., ',.... '~"'."" 

Upon :011 call the folloWo1ziq VO'l:e' was':had.~::,:.~ 
H J~ 

Ayes: 
, ~. "j /, .. ' • .. ,'i ~,', ~ , ,,! 

Directors Lyons, c:owan',·Be-ck,.';Bii'linqton, Kid.d 
" .'" 

Noes: 

Absent: 

Directors None, 

Directors' None-

"'" ',I''''' 

"-, , ' '~ .. ,. I ",,' '; 

",'" " 
i ',," " 1, • {J '", 

ThePresiaen~, declared the resolution adop~ed. 
H ... '.', •• 'Ii Ii'" '''':'' r~"'. 7 ~ ". " .. 

';.,",1 

.' 

- " 'J 

I, VICXIE EmtLER, S,ecret.ary of the' Board." of' Oirec-:.ors o·f, -:.. .... 0 

MOOESTO IAAIG:"''1'ION '0 ISTP..ICT , d?,hereby CE~'!I:FY) u.a t.~:,:the fO,::eqoi:lq 
i~ 0. full, true, and. cor:ec't.', CQPy'.of a,resQ'lu'ti,on duly o.d.op't.ed. eo::. 
a reqular meet.inc; of said Board of Ciroc'to':s 'held on tho 17't.h Q.:l.j" 

of Aprll,1990. 

," , 

Secretary of the Board., :o:f:,Ci;re,c:'t.o,rs 
of the Mod.est.o Ir::i9'atio,~Di.st.ric't 

. ',;:: 

",,' ,: ,~ ,. •. I : 

" '~ '.. , , 

• ,n'" ':, t.:·~ .'~ .: 'Ilo.,",J,~ ,c' .... 
\~ ( ,~""'l" :1.,,,:,,,:,,.;.., "' ... ~ 

I ".·.f' .... ~~n'~:,':.:i· .. ~ 
.-.-+ -... -. ,,.,,, ... ~ ...... , ... "',.., ... --, '. ~ .«' ;"~. i • .,., -:: 

" , ... ' ~, " <.r • .,. ..... , . . .~. ' .. ' ' -

....... ,,'":., 
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RESOLtr.rION NO. 9l-32' 

. APPROVING· MEMORAND'OX OF UNDERSTANDING: 
AMONG HODES'1'O IRlUGATION' D'IS'l'RIC'1' r ,-'CI1'Y .. _ 

OF MODESTO AND DEL ESTE ~ER COMPANY 
FOR 'I'HE DOMESTIC WA1'ER PROJECT . 

"\0" 

, ;: ' •• J,~ •• :,: _ 

-, ''''''~'')' 

WB:XREAS~ the Modesto Irriq~tion Di8trict ,"MID", City of 
. , •. ,'. '." ,,',I.", .. 

Modesto "COM" _ and- Del Este Water Company "DEWe" have worked 
toqether, .to develop a MemOrandUltt.of·.Under~tandinq;:to:~govern th'ei'r 

~ . " -.~ • '-""' ...... ,." "'" ........ .". ' .. '. .• "" " '~'"" ',;~-,~ ,J\;.:: ,', lli,1'i '" \jo! 

. "relationship. ,with 'regard to the design, finance, construction, 
~- ., " ........ h-" ,._ ' '" '1'_ ,. r ~,." ""~': .:'''.':''',:''':j,~ ~.' 

operation and maintenance of the surface water treatment plant 
and' cifstributl:on -sy~tem -facilities;: and ".-. ~'.'::~:';:.~;.-.'-::j,-.-:." .. : .>:.;~ .. 

.. ',~ • t • J /'" 

'NB.ER.EAS, the "MID", "COM" and "DEWC" have agreed to the 

fi~al Memorandum of Understanding as presented at, ~o~~Y's meeting 
· . '.. " ... ' ..... ,":'!r::.:;:' ,; .. 

to this: Board of Dire~tors for consideration. --. -.. , _._".' '.~' ~--" "~-. 

BE· IT" RESOLVED,"''I'hat the Board of Directors -"of the Modesto 
Irriqation: District does her~b;" ~-uth~~i~e'--' and" dii~~'T;----~':~h~ 

..... 

. Presl.dent._"~,~ancr-" Secretary to execute th~ .::-~ M~m.ora~dwri:.:::,-of 
'Understanding , ~o~g:: "Modesto Irrig~tion 'Ofst'ri'ct, City- .0. 

Modesto a~d'~ Del Este. :Wa ter Company. :Ref:erence ,is,.hereby ;.mad:~ .. to 
• '" _ .. - ,~- ." ...... ,-_. . ... ~ .",,., ,. " ' , ~,,. .,-': .. '"4;':' ': ,,' ",':, • ~ :."'" 

said.M~morandum of Understanding, filed as OocUlnent No·." 4"25'9-fn 
the office" ,~f-"the" oi'st,ri'ct <s Secretary, for fu'll'~ p~~ticula~'s'~-',';;-

.. Moved 'by Director: Lyons, seconded .by Di're~t.~r Cowan,. -that 
th~ foreqo!ng_J:esoluti'6n be adopted. . ... ,;~~:'I .' . ,_.,: .... 

TJpon roll call the; followinq v~.te was had: 
· Ayes: .... Oirectors'-·Beck, Cowan, 'B"illinqt'on:;': Xi'dd, Lyons,,:, 
Noes: Directors None 
Absent: Directors None 
The " Presiden.tdeclarea the resolution adopted. 

' ....... " ... ~.-..... - ......... ,', ..... - ... " ... ___ .~_ ..... ,._._. .:'7"',',':::- ~.: '.;~ .... ;).'7".:~ ,::.~.f/<,'-':) 

000 

I,. Vickie Ehrler, Secretary of the Board of Directors of the 
MODESTO IRRIGMION DISTRICT, do hereby CERTIFY that the foreqoinq 
is a full, true, and correct copy of a resolution duly adopted at 
a special meeting of sai9 BO~d.ot l?irectors held on the 26th day· 
of February, 19 91. ~' .ll ./;~) r ~ 

.I ,J .... 1 1..-1 I ,/' ;--' 
• /",,1\. "\.t ..... I~. 

Secretary of the Board of Directors 
of the Modesto Irriq~tion District 

'," .. ,~, .. 

• 
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I, ••• MODESTO CITY COUNCIL 
RESOLUTION NO. 9'~126 

A RESOLUTION APPROVING A MEMORANDUM OF UNDERSTANDING W,ITH MODESTO IRRIGATION 
DISTRICT AND DEL ESTE WATER COMPANY FOR DESIGN, FINANCING AND CONSTRUCTION 
OF A SURFACE WATER TREATMENT PLANT. TRANSMISSION PIPELINES AND RESERVOIRS 

8E IT HEREBY RESOLVED by the Council of the C1 ty of Modes to that 'the 

Memorandum of Understanding w1th Modesto Irrigation District and De' Este 

'Water Company for design. financing and construction of a surface'water 

treatment plant. transmission pipelines and reservoirs be. and it ;s hereby 

approved. 

8E IT FURTHER RESOLVED that the execution of said Memorandum of 

Understanding by the designated city officials, be authorized. 

The foregoing resolution was introduced at a regular meeting of the 

Council of the City of Modesto hel d on the 26th day of February. 1991. by 

Councilmenter Patterson. who moved its adoption, which motion being duly 

seconded by Counc; , member Muratore, was upon ro" call carried and the 

resolution adopted by the following vote: 

AYES: Councilmenters: Bird. Dobbs. Irizarry. Lang. Muratore" 
Patterson. Mayor Whitesid'e 

NOES: Councilmembers: None 

ABSENT: Councilmembers: None 

• O ... ~~" ... ,...l ~ • •• _,...,;! ":Iv 
ATIEST !. ___ '..;.,' '_"'_' _-'_"'_"_~'_' -_-_-' ' ____ _ 

(END OF APPENDIX A) 


