ALJ/VDR/p.C
[yos/e Mailed

DEC 2 4 39

Decision 91-12=-053 December 18, 1991
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

corporation, for an order author- [.-FBU @Hm&&

izing it to execute a Memoxandum of Application 91-05-025

In the Matter of the Application of )
)
)
Understanding with Modesto Irriga- ) (Filed May 9, 1991)
)
)
)
)

DEL ESTE WATER COMPANY (U 175 W), a

tion Distrxict and the City of
Modesto providing for a treated
water supply.

QP INXON

Lo Summaxy of Decision

In this decision the Commission authorizes applicant Del
Este Water Company (Del Este) to execute a certain Memorandum of
Understanding (MOU) among Del Este, the Modesto Irfigatibn District
(District), and the City of Modesto (City), providing for the
construction of a project (the Project) which will enable the

District to furnish surface water to the other parties. The
Project will relieve Del Este from its dependency upon a dwindling
and deteriorating supply of groundwatex, presently Del Este’s only
water souxce. The Commission also finds that Del Este’s execution
of the MOU is reasonable and prudent, and in the best interests of
its customers. This is a final order, and the proceeding is
accordingly closed.
2. Background and Description

of the Application
2. nexa . :

Del Este seeks the Commission’s authorization to execute
the MOU, which essentially provides for construction of the Project
to enable the District to deliver 30 million gallons (MG) of
surface water per day initially, and up to 60 MG per day
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ultimately, to the City and Del Este. > Entering :into~the MOU . .."7
will free Del Este from its total:reliance  upon its system of
wells, from which its entire water supply now comes., dnd‘which has
suffered from steadily deg¢lining watex tables ‘and dcgradatxon of
water quality in recent years. . eoT v T U ionnion sl
- Del Este states that it needs the treated watex:which the
Project will supply, and anticipates that this water .will» <o
constitute approximately S50% of the total: supply furnished-to .its:.
customers in the affected service area during summer months, and
100% during the wintex months. With certain stipulated-conditions,
the Commission’s Water Utilities Branch (Branch) recommends: ;
approval of the Application. In recognition of Del Este’s . = -
customers’ need for & continuing supply of water which meets .
increasingly stringent water quality standards, and the declining .
availability of such water from Del Este’s existing underground . :
sources, we agree that the approval sought by Del Este is reguixed.
We therefore grant the Appl;catxon on the texrms and: cond;tlons.set
forth in the Oxder. IERER Y R ‘

e ¥ FLC

1 Del Este’s xeceipt of California Publxc Ut;lltxes Comm;sszon
approval to execute the MOU is an express condition precedent to
Del Este’s entering: into.the agreement. (Appendix A, p«:50.) -Del
Este states only that its Application is.made 'pursuant to the
provisions of the Public Utilities Code...and General Order’ S
No. 96-A." (Application, p. 22.) .Although the latter order does'
not, on its face, require Del Este to seek, nox authoxize the .
Commission to give, such approval, we do so pursuant to Section 701
of the California Public¢ Utilities Code, - wh;ch szates- R

“The commissidn may superv;se and regulate every
public utility in the State and may do all -
things, whethexr specifically designated in th;s
part or in addition thexeto, which are '
necessary and convenient in the exexcise of
such power and jurisdiction.”
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2.2 al Hi, C e ‘ T S R SR
This Application.is anAoutgrowth of Del Este’s” reque
for a gemeral rate increase in Application: (A.) 91-03~024. kznuthat
proceeding Del Este made a separate motion, specifically seeking .
the Commission’s authority to enter into the MOU. At the behest of
the Branch, Del Este withdrew its motion and refiled its: request in
the form of the instant Application. §Qg.Decision;(D.)’91-12-073.
in A.91-03-024, pp. 2=3 (mimeo.). P ST :
The Commission received no protests to the Applxcat;on.
Branch prepared and served upon interested parties.a xepoxt on the
MOU dated October 1991, stating that Branch was concerned: about the
relative priority to be accorded Dol Este’s customers. undex the
MOU, and about the possibility that they could experience adversely
disecrinminatory treatment because their interests might not be -
represented adequately on the District’s Board of: Directoxs.. The .
report also makes certain recommendations to address these |
concerns. By written stipulation executed November 13, 1991, Del

Este and Branch agreed, inteér alja, that the sections of the repoxrt
setting forth these concerns and rocommendations be deemed to have
been deleted. As part of the stipulation Branch also' recommends
that the Commission grant Del Este’s Application and find that
oxocution of the MOU by Del Este is rcasonable and prudent and in
the best interests of its customers.

2. un the

Accordxng to the Applxcat;on, most of Del Este s eystem ‘
(and approx;mately'SO% of its: customers) are’ w;thxn the D;strxct’s
boundaries. All of Del Este’s supply for that . port;on of Lts
system is currently drawn from,underground. A’ water management
study dated November 1984 (the Montgomexy Study), which was. . °
prepared for the District and the City by James M. Montgomery
Consulting Engineexs, Inc¢., found that Del Este’s and the City’s
groundwater SOuUXCes were lmmmted supplics weoxo doclining, and a
continued decline in the quantity of groundwater would result in a

ot i
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RN e Y PR

gradual degradatron of rts qualrty._ Thrs fact, rn combrnatrom with
the proopect of ;ncreasrngly strrngent federal and state dr nklng -

e

K] l

water supply needs solely through the use of groundwater.' The
Montgomery Study therefore recommended rhat the Crty and Del Este:if
contract with the District fox treated surface water to supplemenﬁ T
their groundwater supplies.

Accordrng to the Applrcatron, the Drstrrct was formed ’
moxe than 100 years ago for the purpose of provrdrng errgatron d!:?
water to oerve the needs of agrrcultur To that end, the Drstrrct'
pexfected water rights sufficient to mect those noods.‘ Howevor, in
recent years populatron growth wrthrn the Drstrrct's boundarres hasb
reduced the rrrrgated acreage whrle rncreasrng the demand for' o
munrcrpal uses of watex. The portrons of the sorvrco areas of tho::
City and Del Este which would be served with water pursuant to ‘the
MOU are wrthrn the boundarres of the Drstrrct. By. furn;shrng thrsgf
water under an agreement, the Dmstrxct would srmply shrft the use ‘
of its water from agrlcultural to domostrc purposes. , ' -

Based upon these circumstances, Del Este and the Crty
concluded that it would be in their best rnterests and those of
theix roapeotrve customer° to ut;lmze the Dis trrct's avarlable '
water. The Drstrrct has suffrcrent water raghts ln the Tuolomno’wﬂ
River to enable it rnrtrally to drvert and delrver 30 MG per day to
the Crty and Del Este, and to provrde for future expans;on o 60 MGf
per day, upon constructron of the nocessary 'diversion and treatment{

facilities.
Both Del Este and the City have in fact expericnced a

decline in the groundwater level in the Modesto area, and ...
degradation in-its quality. Del Este states that ito oxrstrng :
underground supply "has’ become rnadequate for [Del Este s] needs i
without reference to any allowance for future growth "

(Appllcatron, p. 3.) Del Esto has brought tblu srtuatron to Lhedu,
Commission’s attention several‘times since preparation’ of the -
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Montgomery Study, most recently in A.9l~ 05—024.2 It now -

confronts what it calls a "cratrcal"‘sltuatron wrth respect to lts '
underground supply. (Application p. 6. )' An overdraft of the '
undexrground supply has exlsted for somo trme, and has been j, -
exacerbated by the ongoing srx-year drought. "Put srmply)" Del o
Este states, "a treated surface supply'ls needed and needed now.ﬁh_'
(Application p. 6.)

A water supply study dated Maxch 24, 1988, which was
prepared for Del Este by Brown and Caldwell Consultlng Eng;neers,_
states that tapplng the surface supply ava;lable from the Drstrlct y
undex the toxms of the MOU is economically the moqt favorable long-
term alternative for Del Este’ s customexs. It is also a matter of
virtual necessity to do so, for Del Este s customers must be
assured of a supply which will meet current Caleornra Department
of Health (DHS) standards. As Del Este admlts, "The present _
undexrground supply does not. The treated surface supply wxll.
(Application, p. 7.) Del Este therefore belreves that the Project '
must go forward, that Del Este’s parta.c:x.pat:.on is essenta.al, and .
that time is of the cssenco.’ -
3. The MOU | .
The MOU prov;des that the D;strlct supply treated surface
water to, the Crty and Dcl Este by means, of the Project, which ,' |
consrsts of facilities neccssary for the dlversion, transmisslon,.ri
treatment, and delivery of 30 MG per day of surface waterx. The '
partles intend that all costs related to the Project be borne by

b e T

2 See Re Del Este Water Company, D 90 12 053 (mimeo-. ) Re Del
Este Watoxr Company D.89~11-063, 33 CPUC 2d 508, and Re Del Esto o
Water Company D.91-12-073 in A.91- 03 024 (mimco ). )

3 Excerpts from three additional reports conf;rmlng the , ,
existence of the groundwater supply and quality problems and the
need for the treated surface watexr project contemplated by the MOU -
are collectively included in the Application as Exhibit B.
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the City and Del Este, wrth ne;ther profrt nox loss accrurng to. the
District as a consequence. ‘
 As described by tho part;es, the Project consxsts of .

a Design Phase, Construction Phase, and a Commercrel Operatron 1
Phase. The first phase is essentlally complete, and the second nay
commence upon execution of the MOU . The purpose of the MOU is to
memorialize the agrcemonts among the partres wrth respect to the
Project (;ncludrng the;r respectrve obl;gatzons under the Desrgn
Phase), to provrde fundrng by the parties for work done durrng the
first phase, and to establrsh a framework for future agreements_‘,
leed;ng to the development, constructron, end operatron of the
Project. .
In the Design Phase, the Drstrxct retemned project"l
engrneers, env;ronmental consultants, a frnencral advrsor, an . |
undexwriter, and bond counsel. It also undextook. to obta;n
pexmits, ‘licenses, rrghts, and prrv;leges necossary for o
construction, operatlon, and marntenance of the Project. ‘The N
project engineers had to prepare prelrm;nary des;gn development
plans and’ specxflcatrons, and a prelxmrnery cost est;mate for
review and’ approval by the partres.‘ After approval, the englneers‘
will prepare final and complote constructron documentﬂ and a final
construction cost est;mate. In the Constructlon Phese, frnancrng'
and construction of the Project w;ll be completed.‘ Before o
commencement of this phase all necessary agrecmcnts, rncludrng a
separate Treatment and Del;very Agreement (TDA), wxll be executed.,
Finally, the Commercial Operation Phase wrll beg;n upon commerc;al
operation of the Project as descrrbed rn the TDA. L;
' The District will opexate and marntern the Project and fx
deliver water to the City and Del Este as provrded by the TDA.N
Water delivered must meet all state and federal drrnk;ng water N
quol;ty standords applrcable to the Project., The f;rst phase'* _,;
costs and expenses will be 1ncluded as an element of Project “'
frnenc;ng and will be reimbursed to District 70% by City and 30% by
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applicant unless the City and Del Eete agree to dxfferent i”‘f,, .
proportionate shares. The MOU provides for relmbursement of a
party s sharxe upon abandonment or termrnatron of the Project by one
of the part;es. L

Del Este’s future share of the frrst phase costs and .
expenses rncurred by the D;strxct wxll ‘be repald to the Drstrlct‘:
through the Project permanent f;nanclng. "Del Este has already pard
$128,400 as its share (15%) of costs so far rncurrcd by thc
District. The balance of the first pha e costs (currently ‘
estimated to be $5 mrllron) w;ll be rncurred by the Drstrrct in the
future. Del Este believes that all of these costs will be ropard
to District through permanent financing, and thot Lts addrtronal
financial exposuxe upon executron of the MOU should not exceed Sl >
million. ' : .
The MOU provrdcs for approval of prelrmznary and frnal
design work and cost estrmates by the City, and Del Estc, and
requires the written authorlzatron of both in order for the ,
District to proceed under the constructron contracts.‘ The true
interest cost of the debt financing is also subject to the approval
of the City and Del Este. If the frnal frnanc;ng terms exceed such
true interest cost, the frnnnc;ng wrll not 9o forward L

The District and its staff arxe responsrble for f?h ":
administering the MOU and carryrng out the tasks necessary for the
successful completion of each of the phases of ‘the Projoct.ﬁ,whrle
the District Board of Directors has the £inal dec;sron-makrng ‘
authorrty with respect to the Project, the Crty ond Del Este hare
the authorrty TO approve ox. drsapprove Project mllestonos, namely,
engrneerrng services, prelrmrnary desrgn and cost estrmates, frnal
design and cost estimates, and constructron contracts., xf emther
the Crty or Del Este fails to approve any of those mrlestones, it :
may terminate its rnvolvement in the MOU and the Project., In the
event of such termxnatron, the termrnat;ng party must pay the L
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District its full share of Project costs to the date of "
texmination. a S TTD e T
The MOU establishes two advisory committees to” ‘as si*t the
District with the Project, a Pol;cy Committee cons;st;ng of" '
representatives of the D;strxct, ‘the" Clty and ‘Del ‘Este; ‘which
exexcises review functions with ‘respect to Projoct milostonea,'
pudget, and major design changes, and & Technical- Committee -
consisting of one staff person appomntcd by each party, whxch“hasf‘
cerxtain consulting functions ‘with the Project manager relat;ng o
Project design, construct;on, operatzon and malntcnance, and other
advisory duties. " N o
The City and Del Este, through- the'pola:cy and Technical -
Committees, will paxticipate in the annual budget proparation and ”
approval process. Both committées have specxfmed revlew and’ '
recommendation functions. If there is a dlspute over the budget,
the Polxcy Comm;ttco may submit an alternative to the objectxonable
budget item (or items) to the District ‘Board, which will cons ider"
the alternatives and may adopt the annual budget only aftex public
hearing. Either the City or Del Este may terminate the MOU priox
to issuance of long-term financing if either determines that the
Project is not feasible by reason of technical, engineering or
cconomic reasons, that adequate insurance is not available at a’
commercially reasonable price, dr‘that the District is hot*ﬁccfihg”
its flnanc;ng obligations or is failing to pursue those oblxgatlons
with due diligence. Pl
‘The parties cxpect to f;nalize the TDA aftexr smgnmng the
MOU. The TDA will contain a "take ox’ pay“ undertaking, requxrmng
the City and Del Este to pay stipulated percentages (70% and 30%
respectively) of the fixed costs and debt sexvice of the Project.
This payment obligation will apply irrespective of whether the
Project is fully operating or operable, but is subject: to’ certamn
exclusions in the event that water is not, delmvcred for 18  ’_ ,
consecutive months for specified reasons othex than- drought. Dol&f
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Este’s payment obligation. .to the District will include the .. .. .
District’s actual cost of raw water at the same rate cherged by, the
District to agricultural users, and the cost.to the District of
operating and maintaining the Project.4’ - . : :

. Del Este cannot state whdt its pdyment obl;gat;on under
the TDA will be, since it will depend, among othex things, upon the
cost of the Project, the aggregate amount, term, and effect;ve _
interest rate of the debt f;nnncxng, and the costs of bond,. | -
xnsurdnce, raw water, operation, and mazntcnance of thc Projcct._.ﬁ
However, Del Este believes that. a reasonably accurate. estimate of
all those costs will be available before it enters 1nto the TDA.
Del Este states that it will not execute that Agreoment unles lt
is setxsfxed that the projected costs are fair and reasonable, and
until it has obtained.appropriate Commnss;on_eutho:;zagdon.;_n;w
4. Discussion and Concluaion . AP . e e

Del Este’s neced for. treeted surfaco watcr to. augment or,,
suppldnt its groundwater. supply is. unquest;onable.l It Del Este
fails to obtain en alternative source of supply, the depletxon and
degradation of groundwater, its only current supply, will continue.
in the face of Modesto’s rep;d growth.' Moreover, there eppenrs to.
be complete agreement that divexsion of the sttr;ct's suxface -
watex supply from agricultural to. domest;c use==at 2 txme when . .
agricultural land is rxapidly being turned over. to. commerc;dl and
residential development-~is the best ave;lebleﬁeolutxonﬁ;oﬂpe;,
Este’s supply problem. ST T,

Del Este estimates that the.cost of tredted water from
the Project will requirxe an increase.in its r¢§°5a°in°PP?°§4@°t?}¥;

. ;-
) et

U

4 In addition to the forego;ng, ‘a8 security for its: commitment
under the TDA, Del Este will be required to pay the.cost to. the..
District (estimated at approxlmately $40,000 per year) of bond
insurance guaranteeing Del Este’s payment obligation to the-
District.
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200%. The Commission does not -take Lightly' a réquest ‘to approve “an
agreement that will have such a drastic impact upon Del Esters “ -
customexs. But the request is justified: the higher cost of water
is a price Modesto’s ratepayers must'pay for the region”s eiplosive
growth, which prcsumably brings thh it correspond;ng ratepayer
benefits. : - : n
vaModesto’s‘ﬁeeds'could‘be met with a ‘stable groundwater
supply tapped by a limited number of wells, 'substantial Investment
in new diversion and treatment facilities would not be required.
But the area has a finite supply of groundwater to meet’ its 'growing
needs, ‘and much of that is unusable because of the presence of
contaminants and the strengthening of water quality standaxds.
Since Del Este’s share of the project cost will be paid for'by
rates charged after delivery of water‘from'the’neW'trcaﬁﬁont'plant,
the cost of that treated water w;ll be borne—by thc customers who
use it. ‘ SR ' ‘ Y

The MOU contains adequate*safegﬁaqﬁs‘tO'insure”that”'

project costs will not be incurred' imprudently, and that Del Este-
has -a reasonable ability to contxol those expenditures.  In this
regard Del Este‘s rights coincide with those of the' City,: insuring
consistency in the treatment of each by the District. - Under these
circumstances we authorize Del Este to enter into the MOU and to
perform its obligations thexcunder, and find that Del Este’s =~
execution of this agreement is reasonable and prudent and 1n the'
best interests of its customers. . o S ~

. As 'the approval herelnvaffordgwcdmpléte"reliéf*tbrbél‘”“
Este, and as the TDA is a secparate document with' entirely ‘severable
texrms and conditions, we deny Branch’s .request to issue an interim
decision. - Consequently, this is'a final decision. At’ such time as
Del Este, the City, and the District finalize the terms of ‘the TDA,
Del Este may obtain authority from the Commission’ to ‘execute ‘that '
document by filing an advice letter. Branch will evaluate the - '~
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conditions of the TDA and provide its. recommendation to the
Commission in the form of a resolution. . .. =~ . 0 sl
Findings of Fact ‘ ‘ L S PP SRR ERe
- 1. Most of Del Este’s watex system, and about.80% of .its
customers, lie within the boundarxes of the District. . e

2. Del Este’s entire water supply for the portion of :its |
system that lies within District’s boundaries is curxently drawn
from underground. ‘ . ot e Lol e,

3. Del Este’s groundwater supply is. l;m;ted. e

4. Del Este’s groundwater -supplies are declining.-. . . - .

5. The continued decline in the quantity of Del Este’s .. .-
groundwatex supply is resulting in a gradual degradation of .. .. ..
. 6. . Tho DHS water quality standards have been revised-since-
the 1984 Montgomery Study, are stricter than they were at, the . time
that study was made, and are making it moxe difficult for Del Este
to meet minimum water quality standards, particularxly in relation
to the dibromochloropropane content -of its watex.: | R

7. The water supply and water quality problems. wh;ch Del
Este has been experiencing have beenuexacerbated4by.thevongOLng4~"
drought conditions in its sexvice area.. : R .

8. The District has a sufficient supply of surface water to
dxvert 30 MG per day initially, and 60 MG ultimately, to. Del. Este.
and the City for municipal use. = . Ce S

9. The surface water which is. ava;lable from the ‘Distxrict.

. for Del Este’s and the City’s use requixes diversion: and treatment
before it can be delivered for such use,. and facilities.fox: this. :
purpose do not NOw exist. . . 0 o L acrihnom L el
10.  Diversion and treatment of the surface, water: available
from the Distxict as provided: in.the MOU is the most: economxcally
favorable long-term solution to Del.Este’s.watex. Supply:.and. watex.
quality problems. . . oo o e wioamo 0k owd moeem, o
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11. Treated surface watetr available from the District would
meet all curxent DHS water quality standards.

12. The Stipulation for Settlement filed in- thls proceedxng
is reasonable in light of the whole recoxd cons;stent w;th law,
and in the public interest. e R

‘13." As provided under the MOU, the Project cono;sts of
facilities foxr the d;vers;on, transmxsszon, treatment, and delmvery
of at least 30 MG per day of D;strxct's surfaco water supply to Del
Este and the City. ‘ e

“14. The terms and conditions of the MOU are adequate to
insure that Project costs will not be ;ncurxed ;mprudently, ‘and’
that Del Este wxll have 2 reasonable ablllty to control those o
COStS- . . - ; A o A N M ST

15. Del Este’s execution of the MOU would be reasonable “and”
prudent and in the best interests’ of Lts customers. '

16. Since the MOU stands on it¢ own and isg’ oevoroblo fxom the
terms of any related ‘document ‘to be ‘executéd | by the’ partles in
relation to the project, it is appropriate to issue a final
decision in this proceeding at this time.

Conclusions of Law

1. 'Del Este should be authorized to execute the MOU, and to
pexform Lts obl;gatlons ‘thereunder.

2. The Stxpulat;on ‘for Settlement should be approved.

3. This is a final decision, and the proceeding is closed.

This decision should be effective immediately, in

recognition that the MOU has been executed by all of the parties
thereto except Del Este, that there is an urgent need for the water
to be supplied thereunder,\and that time is of the essence in
¢onstructing the Project to obtain that water.
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. IT I3 ORDERED tha.t' RV e
1.. Del Este Water Company (Del Este) ;s author;zed to
execute the Memorandum of Understanding (MOU) ;n the .form. attached
as Appendix A, and to pexform its obl;gatmons_zn a;cordgncghwmth
the terms and conditions thereof.,‘] e . o
2. Del. Este may obtain. author;ty from the Commlss;on to ‘
execute thc Treatment and Delivery Agreoment (TDA) by fl;xpghanJ.,
advice letter with the Commission at such time as Del Este,.the
City of Modesto, and the Modesto Ixrigation District finalize.the:
texrm oﬁvtha;‘dgreemgnt,) Branch will evaluate the conditions, of the
TDA and piovide its recommendation to the Commission in the form. of
a resolution. : S
3. The Stxpulatzon for Settlomcnt is approved.; ,
This oxdexr is effect;ve today. L ,
Dated Decembex 18, 1991, at San Franc;sco, Callfornxa.‘»

A ' - . "~
PR N SO W N I L

PATRICIA“M. ECKERT- 71007
. -, - President -
" JOHN'B. OHANIAN “
v DANIEL-WmZAFESSLER & 0
. . NORMAN D. SHUMWAY -
; Comm;ssmoners e
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ccnm:v THAT n—us DEC’SL’O'\?
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COM‘WSS.ONER“ rcom( o

./////

W d‘n"\_ S—
VAN, hxocu.,m D




"A.91-05-025

v -
g et g
SRR BT

APPENDIX A
Page 1

A vy

[T

e mreke
ke 4

oy ey . e
et - ".«-«.,.m...ay.

b Ak e

e tanl ™)

' g

T EASY A

R el oWy e

A EaE ™ s el A
L4 ~

ke -
R

e

MEMORANDUM OF UNDERSTANDING, . .

IRRIGATION. DISTRICT, CITY OF
"AND DEL ESTE WATER COMPANY -

- Aae

ce ey ey

Fame m

MODESTO

4 amoe T

.

o
e

Lty o e
Kdnd o A o

RN WO V)

.
“d s

Cr .

o N
edet e s mn

3

LW
N .

[T Y

"
e~
e \“‘)

.
3

_— v Nt
A
. .
Rotedrl

- »

Frr iy b bbb,

2k

R
[T

I

e t
AP,

000393 SN/ CTIIN?
00=16400/5T3/02/24/9L/2




- -

"A.91=05~025 AngNDIg A
« = c age 2

' ’ TABLE OF CONTENTS

MEMORANDUM OF UNDERSTANDING
AMONG
MODESTO IRRIGATION DISTRICT, CITY OF MODESTO
AND DEL ESTE WATER COMPANY

1 - PARTIES - - - - - - - - - - - - - - - - - - -

2 - RECITMS - - - L 4 - - - - - - - -
2.)1. District Formation and General Purposes
2.2. Water Management Study . . + o «» & o .
2.3. Problems of Reliance on Groundwater .
2.4. Water Rights . . « « ¢« « « « & =« =
2.5. Study Recommendation . . . . .
2.6. Prior Agreement of March 8, 1988 .
2.7. Use of Available Water To cArry

Of STudY . + o ¢ o s o ¢ o+ = o .
2.8. Enterprise Fund . « « « « « + » .
2.9. Purpose of This Memorandum . . .

e o o gt 0o 9 v s 8 e
[

v afa O s s 8 9 e e

e« o 9o As o o 2 o 9 o

e s 0 e s s e

0
« o ¢ (o v 8 @

o
-oogo-occco

e v v De e e 8 s e @

~

|~su‘uqqmmmamwmuuuwumumu-hha:o-hi-h-b:- bf WWUW WRNNNNKERE M

AGREEMENT . o L L. LTI

DEFINITIONS . . « +

.. 4.l. Advisory Committees, ......

go20 Chief'zxecutive 0££1cers

- 4'-‘3"-','CitY""' iy e gt g gt e o
4.4. DEW v+ o o o o o s o o @
4.5, District . . - + &
4.6. Drainage Pumping . .
4.7. Drainage Review Panel
4 - 8. EIR - - L - L d - - - L]
4.9. Finance Committee .
4.10. Fixed Financing .
4.11. Governing Bodies
4.12. Memorandum . . .
4.13. Montgomery . . .
4.14. Next Turnout . .
4.15. Parties . . . .
4.16. Policy Committee
4.17. Project . . . -
4.18. Project Manager
4.19. Service Area . .
4.20. Siting Study . .
4.21. Study . . . - -
4.22. Sunk Costs . . .
4.23. Technical Committ
4.24. TIC . . « + = »
4.25. Treated Water . . .
4.26. Treatment and Delivery
4.27. Variable Financing .
4.28. wWater Review Panel .

.
(I ]
s
2
R ]
T w
€3
si<e 0

(O]

v
4

-Q-urclo.ocoon

[ ]
-
-
[
-
-
-
-
-
-
-
-
L4
-
L]
-
-
-
-
-
-

i

l.fb..!.l...ll.i.l'!l.llllivo:‘t'..

3

e s D s 2 3 3 s & 3 ¥ oF s o e e

o

-_trt--voooo-noo.a-.-oy_iq_:

g

o o H e o o o 3 0o 5 2 ¢ 3 s + 5 2 3 ¢ " 0 Qs q’-oi .
’ L] L) L) L] . 0 . . L) v L] . [ ] L] L] L) L L] L] L] ] L . ’

L . . - . L) L L] * . [ 4 . L 3 L] L L} L] ] L) . . . L) .’

[ . . [ ] [ ] L) .9 L] . L] . L] ’ * . . L] L) * . L4 . L] L L] L] L ] L]
® 8 s & S 8 F 9 ¥ T B-B F S S ¥ P g T & & 3 e ¥ o
L] L ) L} L L] L] LI L] * L N ] ] ] . ] L] . [ ] L] . L] . L4 LI S L] L]
LI L . L] ’ L . L] . L) * L] L] L] L] L] ] L] L I ] LJ L] L] L} . L]
¢ 5 ® & ® 3 5 B g 8 8 8 B F-F 5 5 € B F 8§ 8 s & ¥ o3 s
® 5 8 8 % % 9 5 9 B F B S g % P T e P ¥ S I %o

[ ] L) ’. L] L] L ] ’ [ ] L] L] [ ] ] [ ] L] L] ] L] L] L] ] L ] L] L] L]

5 THE PROJECT - - - L] - - - - - [ ] - -
5 l Obligations of Distrrct and Expansion

-1—




-

*A.91-05-025

f 6—1 Design Phase Work . . . . -

- APPENDIX A
Page 3

5.2. Project Phases ' . . . ol T R
' 5.2.1. Design Phase .,,:;::e,juj.‘;‘l“

- 2. 2 Construction Phase . . . e

5.2.3. Commercial Operation Phase‘j'3'~~

Area to be Served by Project “rﬁ‘;l 'fr”f

e s

5.3 .
5.4. District Sole Owner . . '« . = « -° o e e
5.5. "Disposition of Plans in’ the Event“of Terminatio
5.6 .

- Cooperation in Proceed;ng with Project . . .
DESIGI‘L PHASE . . . _;‘ o .. . ).:,';._ ‘ R

6.1.1. Consultants " . . .,:;:f
6.1.2. Property Interests PP

' 6.1.3. Preliminary and Final Design*.f;
6.1.4. Environmental Clearance e
6.1.5. Preliminary Financing Work . . =

6.1.6. Negotlation of” Treatment and" D 11

Sts

e
- Agreement . . . . e

6.2. Costs for Phase I to be Advanced .

6.3. Reimbursement of Advanced Phase I Co

“ e Q,t.. R

oo-def_oulo-

CONSTRUCTION PHASE II . + » - - o RN

COMMERCIAL OPERATION. PHASE b & & A
g.1. Commencement of Phase III I R
,,District Obligations During Phase III .
Standards of Treated Water . . . el

Obligation of City and DEW to Take Water
. Expansion of Groundwater Capacity and Commnin
. Of Groundwater . o . - s e e s e e . e -
Exchange of Groundwater for Treated Water
 8.6.1. Delivery o oo e aele e e el

. 8.6.2. COSTS. . - . e e e e
L 8ebede Records f e e e e
Force Majeure . e e e

. . l..l.

v:i,_v . . '; » }J-n:\f NN ..

o? RS o”o\ﬂ.: P AN
M I L D I = N T T R

- - .

. - . .
Mo .

- - - -» -

e
-’

ADVANGE OF PRE-CONSTRUCTION COST .+ . . ™ .-u=il. oo
9.1. Advances by District, city, and- DEW, “Sunk -Costs,

. and Approval ‘0f Other COSLS v & ¢ s ete s o« = e
9.2. Reimbursement of Sunk Costs and Advances, )
Percentdges e &« = PRV S 3 .‘ - . = ® e - PO

9.3. Interest on. Advances. . . & e o ele ele

9.4. Costs of Studies and Negotiation Borne by
party Ll - ’ ? hA .'. ‘.l‘ - L] q..‘ - I = . _. » . . I - - - -

LY
~ e

PROJECT FINANCING - o o o 4.0 S 6 3% 3ia o o o o o o =

110.1. District to. Arrange. Financing; Take or Pay

‘Provision, Excuse from Take-0r Pay « « - « » »+
10.1.1. Excuse, Fifty Percent of: Contracted water

. not Delivered . . . a o o7 e o o o o » o
10.1.2. Excuse, Eighty Percent’ of Wa.er Treatment

‘ Plant Destroyed . o e v . e R e e e
10.1.3. Excuse, Fifty Percent of Water Supply . .
10.1.4. New Period of Excuse e e e el e e e e .
10.2. Variable Costs . ... e el el e . . e .
10.3. City's and DEW's Payment Obligations, Treatment

-di=-

v 8 8 8 s e U 8w e 0"
. -

VWVWWY MWD




4:91-05-023  APPENDIX A
¢t Page 4
' ) and Delivery Agreement .

i;

©10.3.1. Raw Water . . .’ ,_:;'”
©10.3.2. Percentages. .fff,f.f

PR
DO )
tET

i

" s 0

b-‘, 13

10.3.3. Recoxds .Q;";f:rq“
10. 4. Security for Payment, Rate
10.5. Drainage Pumping . . . ...
10.5.1. Cost Items . . . .
10.5.2. Inability to wa Mak
10.5.3. First Five Years .
10.5.4. Invocation of Review . . .
10.5.5. Review By Chief Executive Ofrieers-w
10.5.6. Drainage Review Panel . . . . .- o -a'e
10.5.7. Determination by Drainage Review Panel
10.5.8. Findings and Decision . . . v '« « + &
10.5.9. Subsequent Determinations . . . . . . .
10.6. Drainage Pumping in City and DEW Service Areas
10.7. Marketing of Water Resulting from Drninage
' 10.7.1. Allocation . . . o et .
10.7.2. Review by Chief, Executive Of!icers P
10.7.3. Watexr Review Panel . « & .« v %5 o o .
10.7.4. Determination by Water Review“Panel .
10.7.5. Findings and Dccision of Water Review

"«-.4

t P
-
L R

¥

ant

rm

C v n
e De t

’_ l“".‘ . no s s 9
I N :

v L -."o""('f e 8 ol
2 -

-_ [T
= BGEE
L ﬂ LI

R R
LI T T S S R T TS,

1l. DELIVERY OF WATER . . . v s s e »
11.1. wWater Supply to City and DEW .'
11.2. Formula for Water. Entitlement
11.3. Level Deljveries . . . . A
11.4. Drought, Proportional Curta;lment '

- 1l.4.1. Curtallment . o . . . .
_ 11.4.2. Conjunctive Use . '+ . . . .
11.5. Drought . . o0 e e e e e e
11.5.1. Equal Priority' e o e o e
~11.5.2. Adjustment of Curtailment .
11.5.3. Exchange for Groundwater .
11.6. Water to Remain 'in rrrigation Dist

-

L)
».

‘.

(r

.o S A gt L v

s s s 5T e e
Lo .

L T S T T S P

¥ B 8§ & B 9 5 5 ¢ 8
s & & » 2 B 2 s w ¥ »

oundary

a L 3 L] [ ] L ] L] . L] [} - '] []

é

-

Rt
o
L]
-
-
-
[
[
-
e,
-

-

-
-

ict

PROJECT MANAGEMENT. v .« .o . e..e, = . .

12.1. District's Board of Directors .

12.1.1. Final Decisions . . . . v~ .

12.1.2. Project Manager . . ce . .

12.2. Duties of Project Manager . . . . .

12.2.1. Implementation of Memorandum .

12.2.2. Notice to Advisory Committees”,

12.2.3. Specific Dutles . . . . . . ..

12.2.3.A. Work Plans . . . . + . .

12.2.3.B. Progress Reports . . . .

12.2.3.C. Administering Contracts -

12.2.3.D. Public Information . ..

12.2.3.E. Recommending Consultants

12.2.3.F. Financial Repozt . . . .

12.2.3.G6. Other Duties . . . e .

12.3. City and DEW Approval of Project Mmleston

12.3.1. Engineering Sexvices . . . . . .
12.3.2. Reviow of Pxelimina*y Dosign
12.3.3. Acceptance of Final Design ' .
12.3.5. chst—uction cont rncts e el e

-iisi-

- i i
L) L] L . [] L) L] L] L} L L] . . L

L] L} L L ] . [ ] L] » L} L] | ] L ] ] L] L] L] ] L] . ¥
L ] L ] . L] » L] L} ] L] L] L] L] L] ’ . L L] - L] ’
LI} . L I R T L] LI I S L] ¢ & . L] . 0

- L v [
e e s e m [ L AU Y R Y O T N S )
o4 - - - M




h-91-05-023 o APPENDIX A
- ' Page 5
' - 12.4. Processing.Milestone AppXovals .. ....:

12.5. “Proqect FinancinglAPProvals. .” . ecaeiens o0
- 12.5.1. Fixed Financing . « « o - R

()'VI-""'-'-:1
Y B N
= JC T T BT

g
-oonml

Tk,

- 12.5.2. Variable Financing ..« .« e e e
12.5.2.A.. Initial. Financing . .
12.5.2.B. Conversion During Construct

PeriOQ P T - - ’
12.5.2.C. Conversion Upon. cOmmerciol"
12.6. Advisory Committees . . - « « = =

12.6.1. Policy CommitTee .« « . e« &,
12.6.1.A. Project Milestones .
12.6.1.8. Budget Functions . . - =«
12.6.1.C. Majoxr Design changes . . . .« .
12.6.1.D. Other Major Decisions (In Excess

T $100,000) . . s eei e o e wre e

12 6.2. Technical COMMILECE « . « o o o & « o
12.6.2.A. Consultation with Project Manager .
12.6.2.8. Recommendations to. Policy Committee
12.6.2.C. Advice Relative to Minor Decisions

($5,000.00 to $100,000.00) = « . -
12.7. Budget . .+ o + e s e e ae e e = 00 -

12.7.1. Budget Prmnciples . .

12.7.2. Budget Process . . . « - & & ..
‘12.7.2.A. First Budget . . « + - - :
12.7.2.B. Technical Committee Review

Recommendation . . - . , .
12.7.2.C. Information to City and DEW . -
12.7.2.D. Policy Committee Review .« » = s
12.7.2.E. Consideration of Budget by Policy

Committee . .« . - .« + s . . =
12.7.2.F. Revision of Budget, Alternate Budget

and Report . « - » e s = e . . on

12.7.3. Public Hearing .... « - - e -

12.7.4. Appearance at Hearing . -

12.7.5. Augmentation’ .. .0. - . o

ration

-
-
-

J e e

pd

-

[ | OI y % 9

. - L d . - 7

TREATMENT AND DELIVERY AGREEMENT . .+ . « +
13.1. Negotliatien . . « - = - =« . e e .
13.2. Phases II and IXIXI . « . - . . o .
13.3. Accounting and Arbitration .« ..
13.4.. Fu*ther Detail in.Treatment and Doli very: "0
LIABILITY . - = = » = s = o = o = o » & o . ...
14.1. Insurance, Generxal .. .- .
14.1.1. Commercial General Liability or compre-
hensive General) -Liability Insurance~._.
14. 1 2. Comprchens;ve Automobile Liability -
CInsurance . .. c e e e e -
14. 1 3. Umbrella or Excess Liability Insurance
14.1.4. Workers Compensation Insurance . . .
14.1.5. Property Insurance . . « « + o « o =
14.1.6. Insurance Provisions . « « « & « =+ -
14.1.6.A. Cancellation . . . . . .
14.1.6.8. District and others to be Named
14.1.7. Approval of Insurers . o « o o = - o -
14.1.8. Insurance Provisien in All Contracts .

s » = 8 3 e 3 ¥ ®




A.91-05=-025 APPENDIX A

Page 6

14.2. Indemnification'and: Hold Harmless .. _cer e e
14.3. Third Party: Claims,-Not Covered~by Insurance, Py
‘ TWLllful . . e el . e L
14.4. Third Party Claims, Not Covered by'Insurance,
0 OXdANATY ve e e ernielati el e e e e s e e e
14.5. Claims Between - Parties .. ¢ o o o « o o o s o =
" 14.6. Workers' Compensation Claims . . . . . . . .
14. 7. Replacement of Pro ‘Rata Right o£ Contribution

RELATIONSHIP OF- PARTIES . = .-

L]
Ll
.
.
.

| ASSIGNMENT . .j,~;“...‘,»;ﬂ!*il;?L

GENERAL PROVISIONSvGOVERNING MBMORANDUM
17.1. Severance « . o ool ol e o e
- 17.2. Walver . . . ; - ,;. ; -~
17.3. Counterparts . .+ . L eie e
17.4 . Supporting Resolutions and ‘PUC
17.5. No Rights in Other Parties .
17.6. Amendment . e 6 e e e e
17.7. Obligations Prioxr to Terminat
17.8. CapPLions .+ o = « o isle &l
17.9. Additional Documents . . .
~ 17.10. ‘Each Term Independent Yo Te e
- 17 ll Governing Law e 878 W alele

-
- .
.o T

c‘E s e e I& . :0 s v o

LI T I ] ; LI S R I Y R ]
s " % 8 et T 9 &t S s B »
" s s e s s s s oa e sy
% 2 2 v e T ¥ % 8 s
* % 4 ¥ ¢ " e 8 9 8 s 8

": . :-’ LR p . ;L

)‘l
Ko,
lon.sou'ﬂuq-
. < H ..
¢ 0 e p 0 v O s v o
< ..
s v o s v v o [P e e e
=

- TERM AND TERMINATION Ceid . ciale ele o o o =
18.1. Execution by All Parties . . .7+ « « .+ -
18.1.1. Superseded by. Other“Agreemont .
"18.1.2. Termination-by Unanimous Agreement

18 2. Termination ot Participation Prior to Financin

UNDERTAKINGS . eae .«.f.f;v.
WATER RIGHTS.AND OWNERSHIP- . . .- .-

NOTICES ~ o o wr e wiis’ o

© Exhibit "A" Resolution Describing~Adopted Project
Exhibit "B" Sunk Costs '

RESOLUTIONS AND APPROVALS n“

Resolution of City Authorizing Execution
Resolution of DEW Authorizing Execution - : -
f California Public Utilities Commission Approval




e . APPENDIX A
oL T e ‘ | Page 7

- Corrected Copy
02714791 'Revision '

T ma

MEMORANDUM or unnznsrnnnrnc oo

| _ | AMONG
MODESTO IRRIGATION DISTRICT, CITY OF Moorsro o
. AND DEL ESTE WATER -COMPANY e

el

1. PARTIES.‘ .

L .- e
sl N a~

The Partios to this Memorandum of Understanding ("Memoran-

Nmed oA e

P SN o

dum") are the Modesto Irrigation District, a California irriga-

tion district ("District"), the City of Modesto, a California

municipal corporation ("City"), and Del Este Water Company, a
California corporation ("DEW")' o .. o '
2. RECITALS. |

_ This Memorandum is made with reference tofthe following

i - e &y L ~,->
. N o on -

.
o Lo P I il P ..,.‘\‘w’ Wt -~

facts and circumstancos, among othors.

- f
PR

2 l District Formation and General Pur_poses. District was

i e e

formed more than 100 years ago for the purpose of providing

.J

irrigation water to serve, the needs of agriculture. To that end,

Ay

District has perfected water rights sufficient to meet those

PERR IS

_needs. District s development of its water rights and its i

agricultural irrigation delivery system, and the careful atten—

. v by o
ST FEANEER SO SIS St

_tion to the needs of District)s“irrigators, has been prominent in

P e 2

making Stanislaus County one of the world s foremost agricultural

- - LN
S s w0

areas. In recent years, population growth within District s

,q

‘,*n-'-' 8, \wwg,,,:

boundaries has reduced the irrigated acreage while increasing the

demand for municipal uses of water. The Parties desire to put to

L 74 i L IR

beneficial municipal use for the inhabitants of District certain

-l=- 000393 O/ TXTTIS /WP
$7980=16400/02/14/95/ 178/
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: ' amounts of surface water to which District has rights. In doing

. "\ o it ﬂ"

so, the Parties shall be mindful of the great, Importance of

District’'s water rights, and the significant role of agriculture .
within District. The portions of the Service Areas of City and

DEW to be served with water pursuant to this Memorandum are

within the Irrigation.bistrict Boundary of District. The watex

to be supplied by District pursuant to this Memorandum 1s not

-'_-. ‘:‘ e o

surplus water, but rather is water which has historically been

sy P ol v

put to beneficial use within District and is necessary-for use

: R —~ e . . Lo s
R ,.‘r DO P e v A

within District.
2 2 water Management Study. District ‘and’ City authori-ed,

\,,,.'w-‘. B

received and accepted a Water Management Study prepared by James

‘——-w.n‘

M. Montgomery Consulting Engineers, Inc., dated November, 1984.

7

2.3. Problems of Reliance on Groundwater. The Study tound,

p - -

in part, that existing ground water sources of City and DEW are .

‘P‘r-

limited and supplies are declining, and that a continued decline

"‘"v

in the quantity of ground water will resuIt in a” gradual degrada-

..,-»

tion of the quality o£ the ground water.' This’ degradation of
quality, combined with on-going modirications to State and
Federal drinking water standards, will make it increasingly

difricult to meet domestic water supply demands‘solely through

R
L L e e ‘,'..,;»4.‘ £aara -»‘-,r\,,

the use of ground water. SRR

BN -
, B s oo

2 4 Water Rights;" District has certain water rights ‘as to

e e di R S S, -y st
- - LT U LT LanIa (R I

waters of the Tuolumne River.

™SnLOn LT Doy~ o T

2 5 Study Recommendation. The Study recommends, in part,

-.“-’ e e T Sed il
. PR R

that City and DEW contract with District for treated surface

Pan e mn o tm oy,
- R R P

water to supplement their ground water supplies.

. = . - .- row e iewa E - - .

-2- 00039 MO/ TXTZIINT
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2.6. Prior’Agréement‘ofAMarch’81;1ij*/'District;ncity; and
DEW entered into an agreement dated Marcg\é,.Iaﬁ&gggigontinue
feasibility studies and preliminary design of the. Projfect which
includes siting of the Project through work by Montgomexry,.
authorized by District Resolution 86-146, and by URS: Consultants,
Inc., autherized by District Resolution 88-84' and as .amended by
‘District Resolutfon 89=36. i U toUri oo WG

T e . Use of Available Water To Carry Out-Recommendations of

Study. It is in the Dbest interest of:the Parties.and: thelir;
respective water users to utilize District's avallable water to
give effect to the recommendations of: the Study ’in a: manner which

is timely and reasonable, which ‘is environmentally acceptable,

and which is not injurious‘tofhéricultu:QQOrgotnex Interests of

U

Distriet. & T T T v Tl Lol I DT AN LU
“;"2$81”Entgggrise3Fundzf\I%'is?tnefintentionxotatheﬁPaxties'

'thiti‘ekcept‘as-Spéb:fically?prb§Idéd3otherwrsewhereinauthe:

' Project shall be financially operatedas an’ enterprise fund with
‘costs‘borne'by'City’and-DEW”and”withvneither\proritsmnoruIOSSes
accruing to District as a result of the Project.: . .. .

'2.9. Purpose of This -Memorandum. - The Parties ‘desire to

enter into this Memorandum of Understanding in .order<to-memorial-
ize their agreements with respect to the Project including
obligations under the Design Phase (Phase’I) of the ‘Project as
set ‘forth in Section 6; to provide funding by the Parties for
work done during Phase5If*ahd’t0we553blish”a*trameworkﬁtork{uture
agréements~ieading~to the "development, construction; and’ opera-

tion of the Project and the rights, responsibilities-duties, and

.

-3- 000393 G/ DITIS/VP
$7980-16400/02/24/91/235/3
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' obligations. of. the Parties: with regard- thereto.:. -
3. AGREEMENT. . ¢ . otn temeeve. oy
~ > TherParties agree as follows: . .
4. DEFINITIONS. - . - -0 zuacon”

" 4.1. Advisory Committees: - The committees .created pursuant

to Section 12.6. . T A P At A

N -

4.2. Chief Executive Officers: The City Manager, .the Presi-

dent of DEW, and the Chief Executive Officer of.District, or
their: respective designees. - .- -~ o o ol L. av

4.3, City: City of Modesto..

4.4. DEW:= Del Este Watex Company.

" 4.°5. District: - Modesto Irxigation District. . -

~ 4.6. Drainage Pumging;-«Anxrpumping,7in;ludiﬁgpqggged wells

and pumps and other capital improvements or the use of . .existing
facilities, undertaken by the District te :gpéveﬁwapgg;from'the
surface or subsurface. areas in. order. to protect the viability of
- ¢xrop, including orchard~c:qu;pxgggq;ién.quﬁ;n3q;dggw;gtp;¢vent
- interference by~the:watergwith.st:ucturesﬂgg,ug;l;;;gpﬂx;gx;he
pumping is necessitated  as a result of ;;siqg;yp;g;mpﬁpﬁgsl;
resulting from the Project.other than within the.Sexvice Areas of

- City and DEW. -

ey P, w - n
3 X B 3 . ey

- B D ERV IR

~..4.7. Drainage Review Panel:. The Panel which may be estab-

lished from time to time pursuant to..Section 10.5.6.. . - .
4.8. EIR: . The Final Environmental Impact Report.for the

Modesto -Surface Water Treatment Plant, prepared by USR Consul-

tants,and;déted\March\l&SOTva;copy of whigh;;shqn,;gieﬂw;th

-4~ 00029) . 0/ LXTTIS /NP
57980=16400/02/14/91/733/3
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P . Lo . o ;e A o ..A..._w_..‘_
PR : w

4.9..Einance Committee.. A'committee consisting of the

ComnLlmalTnl
A n e o o - s .

Director of Finance o£ City, the Chief Financial 0££icer ot

,J o

District and a person designated by the Board of DEWAQho is

ey

-y
[ " P

gexperienced and knowledgeable as to the financial afiairs of DEW,

or theix respective designees.

,.-—.‘

e T .‘.C' amemT,

-4.10. Fixed Financing. Long Term Project financing with

5 o Lt
- -f e d.t,,;..t oy

fixed terms and rates extending for the length of the repayment

- - St AL
N -

period,

Wb e P PR . N
PN . o R Sy U - o ’

R

4 11 Governinq Bodies- District s Board o: Directors,

LTI DT

City's City>Council,_ nd DEW S Board oZ Directors.

-0t - R RS

4.12. Memorandum: This Memorandum of Understanding'between

Distzict,. City, and DEW.M o

et LTI K ‘ =
' z -t " o l“

.4.13. Montgomery: James M. Montgomery Consulting Engineers,

-~ -

o o .
PR .. Pt ‘..;.,..-..-4 -

R — Lo oo . . com e

- Inc. .
LRI

4.14. Next Turnout.’ The first point of diversion onto

"t” “n)-"-v r‘u o F

_private.land or into 2 smaller canal or pipeline below any point

T - A s
R NP,

- at .which City or DEW discharges groundwater into an irrigation

. .
el T Yo -

canal as provided in Section 8. 6-‘,Aj:M“

-t e

4.15.. Parties: istrict, City, and DEW. )

.

" Do Gaient
D N e e ey ..,

4.16. Policy Committee: The Committee created pursuant to

i arss -
l

. Section 12.6.1 of this Memorandum., '
4. 17 oject- Alternative "A" as described in the EIR and

o e gy

in the adopted project described in Resolution No. 80~ 50 a copy
- el Tonte SR ¥ .

of. which is attached hereto as Exhibit "A" Projectvalso in-

cludes land and right of way acquisition,‘environmental mitiga-

PP - .
R ..,.-...w..uf._ L.

.tion, including, but not limited to, Drainage Pumping established

as necessary pursuant to Section 10.5, facilities, appurtenances,

-5- “ 00039 . O/ TXTTIS /WP
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except the obligation of Paragraph 8.5, and any other actions,
including the defense or prosecution of litigation, necessory to
the completion and operation or the’ Project.‘ The noture-and
description of the Project moy be changed:ond refined over ‘time
by District, subject to the opprovol of City ‘and "DEW ‘and ‘subject
to complionce with applicoble provisions 'of ‘this Memorandum and
the Treotment and Delivery Agreement. The—Project “shall initiale-
ly have a design capacity of 30 million goIlons per'day.*“ﬂt the
time, nd under the terms, os the Parties agree the Project may
be exponded, provided, however, that the Project shall in no

event exceed actuol production of 60 million gollonS'during any

e L e T A L e PO
e e e o .\ .

day. . ~ e e Sl Llllas T

. 4.18. project Manager: such péden“or entity'as ‘may-be

appointed pursuant to Section 12 l 2 of thisMMemorondum.

o 4.18. Service Area' 'i‘he actual area within the Disfrict to .
be served by the Project as described “n- Section 5. 3 “to which,
at any given time, City or DEW, respectively, ‘18 serving -waAter.

4.20. iting Study ' The Modesto ‘surface Water Treatment

Study, prepared Dy Montgomery, dated March, 1989%.° -

4. 21. Studv"- 'l‘he Woter Monogement Study,~~prepared by Mont-

v90mery, dated November, 1984. R A SR

4.22. Sunk Costs: Those costs associated with this Project

incurred by District prior to therexecutfon~o£~this Memorandum,
as the costs ore set forth 1n Exhibit wBw. T v AR AR
4 23 Technical Committee" The committee created ‘pursuant

‘kto Section 12 6 2 oi this Memorandum.;""'

[ .. -t
! D I Vo e o e

4 24- TIC.‘ "True Interest Cost" as the ‘rerm”is commonly

-6~ : 000393 JHO/TCTIB/VP
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"applied in municipal :inance. e

4 25. Treated Water. All water delivered from the Project

to City and DEW at the point or‘points*oi delivery.

4. 26 Treatment and Delivery;Agreement~— The—agreement oT

agreements among District, City, and DEW, or’ any of them, “entered

into pursuant to Section 13 of this Memorandum.'"

4 27 Variable Financing~ Project Financing with’ “variable

._..‘

rates and terms during the construction phase and” unt{I ‘Fixed

-~ e e e froL A .
B

Financing is put in place.”

" 4.28. Water Review ‘pamel: rﬁe*ésﬁéi"ﬁﬁfén*£a§CSéﬁés

lished, from time to time, pursuant ‘to Section “10.7: 3.

o LT T e e e P,
. NER »

's. e pROJECT. RS N PR B Tl

5 1. Obligations of District and Expansion. :Digtrictlshall

design, £inance, construct, operate and maintain the' Project for
.the purpose of treatment and delivery “of ‘water to- CIty ‘and’ DEW.
The location, coniiguration, design, construction, and-finaicing
of the Project will be determined in ‘accordance ‘with' this Memo-
randum, and subsequent agreements among ‘the Parties” hereto, "all
as set iorth herein. In the event the Parties agree upon an
expansron o£ the Project beyond a design capaczty of 30" million
gallons per day, the expansion shall not take place until the
Parties have executed all agreements necessary to undertake and

complete the expansion, compliance with all applicable environ-

mental laws and regulations, obtaining all reguired licenses and

permits, and obtaining iinancing.

5 2 Project Phases. Completion of the Project shall be

- - N P e

Cab b e R A

undertaken in ‘three (3) phases*““

-7- 00039300/ DTTIZ/ P
$7900-18400/02/14/917178/3
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5.2.1. Design Phase: (Phase I), and

5. 2.2. Construction Phase- (Phase II), and

5.2 3 Commercial Operation Phase. (Phase III).

5.3. Area to be Served by Proiect. The area to be served by

the Project is depicted in Figure 2 1 o: the EIR. City and DEW

shall have the Tight to determine where within the area depicted
in Figure 2-1 of’ the EIR, and where within their respective

Service Areas, to use the water trom the Project, provided, that,
. ITog I

in no event shall water trom the Project be us ed outside the
') I

Irrigation District Boundary or District (as opposed to the'

-

Electrical Service Area Boundary of District).

5.4. District Sole Owner. District shall be the sole owner

©f the.Project.

o )"\ -

.55, Disposition of Plans in the Event of Termination. In

R Cao4 - e e
e PO '\.‘.4..-..

the. event. that any. Party terminates or abandons the Project, DEW, .

and -City, respectively, shall be entitled to obtain copies of all

reports, drawings, studies, plans,_specifications, other engi-

neering documents, and all other documents pertaining to the
Project, proVided that DEw or the City, as the case may be, has
‘fully paid its share of all costs due up to the time of the

termination or abandonment as those costs may be due and owing

e

, pursuant to this Memorandum or any Treatment and Delivery Agree-

Lo e Ve

l..-. P

.. ment,

ny ey P - - ’ "
L . e e - R ‘v ,,.
ae ~ o Ay - Rl

5. 6 Cooperation in Proceeding with Project. District

shall, to the extent it has not already done so, utilize its best

o

efforts to acquire and maintain ownership~oi all easements, water

b

conveyance rights, water rights, federal and state licenses, and

N
Y g m e s
- . FE TR S P e

-8~ 00039300/ DC2IS /WP
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permits, and all other rights, entitlements,‘and priVileges :
.. necessary for the construction, operation, and maintenance oi the
Project. City and DEW shall utilize their best errorts to

promote the Project and its !inancing and assist the District in

Ay

regard to the matters set £orth in this Section 5 6 in order to

facilitate the iinancing, construction,‘operation, and mainte-

'-,‘

nance of the Project. e i e e

ot e e O ) P S A Y

6. DESIGN PHASE.

- .
s
¥ L ‘

6.1. Design Phase Work. To the extent items aze not already

.J..- .

completed or underway, Phase X work shall begin upon execution of

R,

this Memorandum by all Parties,ﬂ During Phafe I, each o£ the
,tollowing shall, occur. )

-

o T PR
EE - (R N Wl W

6.1.1. cOnsultants.w Dis trict shall retain 2 Project

engineer or engineers,. an environmental consultant,v tinancial
advisor, underwriter and bond counsel, and shall also to the

extent practical during. Phase I obtain all licenses, permits,
entitlements and privileges n¢?°5§ﬁ:yq:°rm539,CQnSFFPQEFQEQ
operation and maintenance of the Project.

6.1.2. Property Interests. District shall acquire all

land, easements, and rights o£ way required for the construction,

operation, and maintenance of the Project other than real _proper-

«A.-.-\..-,..,

ty. interests already owned by any of the Parties. City-and DEW

shall assist with the identification and acquisition oi a’l water

-

storage sites within their respectiveMSeryice_Areas.UhTheﬂRarties
agree that they will use thelir best e!iorts to place water
storage facilities within existing property already owned by one

of the Parties. . . .. L LV YR

v e

000393 O/ TTLT /Y
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©-g.1.3. Preliminary and Final Design. "The ‘Project

engineer or engineers shall prepare preliminary design develop- . |
ment'ﬁiaas and speciffcaticnS”aﬁ&‘a‘prefiﬁiharﬁVEOst3estfﬁate,

and, after approval by the Parties of the ‘preliminary “design and
cost estimate as provided 1n ‘Sections 12.3 ‘and 12 &, the ‘engineer

or engineers shall prepare final and complete construction”

documents and a final cost estimate.

6.1.4. Envirenmental Clearance.“&hereﬁGlreﬁhental

consultant and District shall take alkl- action: necessary to comply

with all applicable environmental laws.

6. 1 5. PrelimlnarygrrnancxngAWork. “'rhe ‘financial

¢

advisor, underwriter, bond counsel and District shall ‘perform

preliminary wbrk necessary“fbr'the*fxnancfng'ot'the Project and

shall make a financing proposal to City and DEW. .

" §.1.6. Negotfation of Treatment and ‘Deliverv Adreement.

The Parties shall negotiate and’ approve a-Treatment and Delivery

Agreement in accordance with, and 1n ‘furtherance ‘of, "ENLs Memo-

oo P - . o o C e e e R ey
g w . aetan T e . e Lo N LT

" randum.

' 6 2. C‘:osts .fo'r'"??hase 1o ’;bw‘q;' A‘d{i&n'c'éal. ""'Cdsis for all work

e N
S f Lo PR

:provisions of Section-9.1.

6. 3 Reimbursement of ‘Advanced’ ‘Phase I Costs. “Reimbursement

' of the costs advanced pursuant to Section 9.1 sHall be made in

" accordance with ‘Sectfon’9.2." "

7. “CONSTRUCTION PHASE Ir.~
" ' prase II'shall consist of-finalization-of the”financing and

the construction of the Project. Prior to the commencement of

-10= 000380 290/ DETIS Y
. $7980~36400/02/14/91/278/3
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'Phase II all necessary agreements tor the financing, construc-

[Fy—

tion, purchase, and salc o! water, and operation and ‘maintenance

of the Project including, but not limited to the Treatment and

SO L

Delivery Agreement, will be executed. -

8. COMMERCIAL OPBRATION PHASE III.

8.1. Commencement of Phase III. Phase‘ili'shall'commence

upon completion of the construction oi tho Project, as completion
is deiined in the Treatment and Delivery Agreement described in
Section 13, and iinal acquisition of all the permits, licenses,
’entitlements, rights, and privileges required to operate and

maintain the Project.

8. 2 District Obl#gations During Phase TIT. DuringiPhase”

III, the District shall operate and maintain the Project, and

shall doliver Troated Wator to tho City and DEW ‘consistent with

the terms of the Treatment and Delivery Agreement.

8 3. Standards of Treated Water. Throughout the term’ oi the

Treatment and Delivery Agreement, or any successor or substitute
agreement, or extensions thereof, District shall deliver to’ City
and DEW Treated Water wh ch meets all atate and rederal drinking
water quality standards applicable to the Project at the time of

‘ delivory to the City or DBw system.
8. 4. Obligation of City_and nrw to Take Water.:mbity”and DEW

at all times shall exercise their best eiforts to tare'all

e P e
A

Treated Water made available to them.

8 5. E;pansion of Groundwater Capacity and Comminglinq of

Groundwater. Throughout the term oi the Treatment and Delivery

Agreement, City and DEW shall maintain and expand their respec-

-11- 000393 .0/ DCTIB/NTY
57980-16400/02/14/91/ T3/
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ﬂtive well systems 50 as to be able to meet their own customer

TN -

, demand as they deem necessary. Groundwater will be delivered by

1,,-.4'« e oy Ty ol v -

City and DEW through their respective same water“pipelines which

will carry the treated suriace water supply provided by District,

resulting Iin a2 physical commingling of the groundwater and i

LAy e,

suriace supplies.

8 6. Exchanqe of Groundwater for Treated Water.' éubject to
LRGBS S
the absolute limitation of 60 million gallons per day set zorth

in Paragraph 4 17, and subject to approval of District as to time
and place of delivery, which approval shall not be unreasonably

withheld, City and/or DEW, at their respective options, may

-.a-.“

deliver groundwater to the District irrigation canal system in

™~
- ,.,.u

,exchange for an additional amount or surface water from the

"] o "‘T"‘

pistrict equal to the quantity of groundwater delivered to the

»/

S e

District canal, provided that each of theiiollowing conditions

e T

8 6 l Delivegy.' Any groundwater so delivered by Cicy

Dypve e e

. ox DEW shall be delivered into one of the irrigation canals of

o,

_District. Aiter blending the groundwater discharged with the

"

water then in the canal, the quality of the water, sampled at the

Next Turnout, shall be of a quality suitable for agricultural

e ST \

_use, including without limitation,'use for crops, orchards or

livestock.h In the event that water samples at the Next Turnout

- . “"‘:

demonstrate, based upon water quality standards applicable, to

L m e Ee

the use ot the watexr for agricultural purposes, that the quality

‘_of the groundwater aiter mixing is not suitable for agriculture,

- . I
e e PR LT T T ‘,
RS

-

00019) .00/ DTTII /WP
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" contribute to the unsuitability of the water at the point at -

which the. sampling occurred.rLt”Llyuq

- FRTARI
. A -v’

-8.6.2.-Costs.. The Party. seeking exchange pays for all

costs, including additional capital Iacilities,‘if necessary,

associated with delivering the. groundwater supply to the District

“~ \

irrigation canal system,. subject, to the same costs and delivered

A‘« N

in the same manner as. water, otherwise delivered by District to

City  and. DEW pursuant to. this, Memorandum but without 2 charge for

5

raw water. -

- - . N e »
= Lo R e e . e ! e e
-’ . [ P "] L N

8.6.3. Records. .The Party seeking exchange maintains a

- WAl TR D

xecord of the quantity of groundwater delivered to the District

W Uy

irrigation canal systenm and the quality of blended watexr in the

-.-

canal below each point of introduction.of groundwater.w.‘vuh

8.7. Force Majeure. District shall be excused £rom its

o e

obligation to deliver Treated Water in the event that District is

rendered unable, wholly or in.part, by force majeure to carry out
its obligations under the Treatment and Delivery'Agreement.: Upon
the.occurrence. of an event of force majeure, District shall give
notice .and full particulars. of ‘the force majeure in writing, or
by telephone iollowed by a writing.v District S perfornance shall
be suspended during. the continuance ot the force majeure.: The
term "force majeure” as used herein shall mean acts, of God,l
-strikes, lockouts, failure or. refusal of any personJor“entity to
~comply-with then existing. agreements. to obtain or shipdmaterials
or equipment, or industrial disturbances, acts of a. public’enemy,
wars, blockades, insurxections, r;ﬁstyEPidemi?§h‘andSLEQﬁ§'
lightning, earthquakes., VQ?:???C,??Q?Fi9n5'~:1:e§‘.};PQ§;;9;5h'

=13 000393 JHO/TETIS NP
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otts, or other natural disasters;;thréut'of physical-harm’ox:
damage resulting in the evacuation® oz’ shutdown of: facilities-
néééssAfy for the supply, treatment, and distribution of water,
arrests and restraints of governments’ and people; civil, distur-
oances, insurrection;‘explosions}Tsnbotdgey restraint by: court
oxder or pubiic'anthority;'otnervthanvthe‘Distrfdt;vhavfng““
jurisdiction over the Project, “and’ action 6r nonaction by, or
tailure to obtain authorizations ‘or approvals from,- any. govern-
mental agency or authority of competent jurisdiction’, ' -and any

' other causes,fwhether of the kind herein enumerated or otherwise,
not within the control of the Party claiming force majeure: and
which, by the exercise of due diligence, the Party {s -unable to
prevent or overcome. DIStrict'will use its best efforts to.”
promptly Bring to an ‘end any condition falling within the defini-
tion oi'force'mdjeure."It is understood and agreed “that the
settlement of strikes or Iockouts shall be- entirely at:the

| discretion of the Party having the difffculty. “In the event of
any strike or lockout which’ may render District unable;" ‘whoXly ox
in part, to carry out its obligations ‘under-the -Treatment . and
‘Delivery Ag-eement ‘District shall promptly implement-a plan to
reasonably ensure the continued operation of” the—Project -and
continued delivery of Treated Water ‘pursuant tothe” Treatment and
'Delivery Agreement. ‘Furthermore; in‘the' event of°a strike’ or
‘lockout, District s performance under the* Treatment’ ‘and’ Delivery
Agreoment will not be suSpended for a’ period’ of more than 60

days. If the District gives notice of a force msjeure event

which impacts the District's water deliveries, ‘ther ‘the provi- .

=-14=- 000393 s MO/ TXTTIS /WP
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' "gions of Section 10.1 ‘concerning nonpayment by the ‘City.and DEW
. " for failure to receive their fill water ‘entftlement shall still

oy

be applicable."'”

| 9- A‘DVANCE OF PRE CONSTRUC'I‘ION COST. Do
R Advances ‘by ‘Distriet City, and DEW, Sunk Costs; and

Approvaiiofidther Costs . fcrﬁywdnd'DEWmshallﬁbe;Iiable;torwthe

payment of all costs and’ expenses ‘of all Phases-of the.Project in
accordance ‘with this Memorandum-and ‘any subsequent Treatment and
Delivery Agreement. To facilitate'the-planning and-construction
of the Project, District haér'a;.:eady*advancedf certainProject
costs and unless otherwise- agreed-District, City,. and DEW-will
advance all costs reasonably’ necessary foxr: completion:.of-all

engimeeting” and design work, feasibility studies, environmental

. r'ev'iew, permit., and J.‘i’t:enéing'~~ costs, ‘and allother work. conducted

dﬁriné“?haéé“i‘of the  Project Ln”thevfoalowingfpo:tions~~~nis-
trict, 50! C:Lty, 35%; DEW, 15%. Such costs 'shall.be:reimbursed
“b'y \Ci‘ty and DEW as set forth in'Section 9.2; however,: in order

E ffo}:’ costs Incurred by District to be reimbursed by City -and: DEW,
the costs must be efther included as’ Sunk Costs’ fdentiffed on
Exhibit B or approved ‘by City 'and ‘DEW. . Approval shall not be
required ‘as to costs incurred ‘as ‘a part of-a Project milestone as
'prdv.fded “In Sections 123 and 12.4. Any cost not approved by
CityandDEW shall be sﬁﬁj'ecﬁ' ‘to further review in . the manner

e,

Provided N " Section 12.6. 1 C o TEITITO e mioes a e e

9 2: Reimbursement -0f Sunk Costs and ‘Advances, -Percentages.

‘City and DEW shall éach reéimburse District forall of :the:Sunk

. , Costs and all-costs advanced by District pursuant.tovSection 5.1

=-15- 000293000/ DATIINP
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" based-upon their respective proportionate shares of the Project.
. Unless ‘a2 Treatment and Delivery Agreement has been executed and
provides otherwise, or unless City and DEW have agreedmand )
advised the District of- different percentages which still total
100%, the respective proportionate share ot c£2§”s'£;a'bzw 's
reimbursement- obligation shall be- City 70% and DEW _ 30%, » Said
reimbursement shall occux upon abandonment of themProject by a
Party, termination of the Project. pursuant to Section iggi:; or
18.2 of this Memorandum, ox upon execution of the Treatnent and
‘Delivery Agreement, whichever first occurs, provided, however,
“‘that .in the event thefPartieswexecuteﬂa_?reatnent:and(Deiiggry
Agreement_aS”setgforthjinqSection_;B,lCitv and}psvifhaiiﬁgach be
permitted, at the option of each Partv,,to3provide?£or“thgnl

repayment of the Sunk Costs and.all.costs. advanced by District

through: the: £inancing obtained pursuant to Section vlo.‘i‘".. .in the .

‘event of’'al termination of the Project purauant:to:soction ;§.2,
and all Parties abandon the Project, neither C£F¥;99FaPFV-§?311
be regquired to reimburse”Diatrict,pnrguant”toutnia gectionis.Z.
If City and DEW,:'or either of them, proceed on the Project
.;withoutanistrict,_and provided DietrictAha;,deiivgredﬁto,gity and
DEW all Project drawings, documentsi.permite.and aii_qther:
.'materials-necessary.to_thehcqmpietion:o: tnetgroject,cCitvgand
-DEW.shall reimburse the.District for all costs advancedwby;
Distxict in their proporticnate shares of. the Project.,u.;.

- 9.3. Interes* on Advances.n Amounts advanced by District

- .pursuant to Section S.1 shall bear. interest at the same average

-monthly-yleld as District eazns.on its general, ‘znndﬁport/folio, .

-16~ : 000193 MG/ TETIENVP
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- provided, -however, ‘that {f.at.any-time.the Districtisiaverage

. Tl cost ofthborrowing money exceeds. the 'Districtts-rate.ofireturn on

its general fund portfolio, the interest:on:amounts-advanced by

the District shall ‘be "the-District"s cost:of borrowed money. In

"-no-event shall the interest.chargedsby the.District:pursuant to

this Section exceed -the legal:limit. "Such-interest.shall:accrue

- monthly beginning at the time District -actually expends the funds

on which the interest .Is to acCrue. o7 Loii 7. n,lon mimes

9.4, Costs of Studies and Negotfation Borme by :-Each-Party..

Costs of studies ‘conducted by any Party for its. own purposes,

€osts assocliated with the preparation.and negotiation of.this

Memorandum or subsequent or other agreementseambng;the:Pa:ties:

includfdgf&greementsj:eraninggtolthe;deyrvery;oquater, shall be

. - borne by -the Party incurring:the costs and:shall not:be  advanced

pursuant ‘to Section 9.1, nor -reimbursed pursuant to Section 9.2. '

210 -PROJECT ‘FINANCING. 7 ° 0 nr7oil oo 7o, oo 2200 aneznsio

©71071..District to Arrange Financing, Take or Pay Provision,

Excuse “from Take or Pay.” The District, subject to: Section’l2.5,

-will use -its -best-efforts- to arrange-financing:for theconstruc-

tion of the Project using-bonds ‘or other-evidences of indebted~

ness or certificates of participation,: whichswill be-secured in

part by a Treatment andCDeliveryﬁAgreement with City and DEW.

- The Treatment and Delivery-Agreement will contain-a "take-or pay"

‘provision-which requires City-and DEW to'pay-their: respective

-agreed-percentages of ‘the fixed ‘costs'and debt’service of>the

Project whether or not the Project’or any'part.is. operating or

operable or its output or capability is suspended, interrupted,

e BRI & £ 0003931900/ TXSTII NP
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" interfered with; reduced:o:rcurtailedh;orNterminatedginvwhqie'or' .
in part.  :The: payments shall not-be subject.to -reduction.whether .
;byfoffset,-ccuntezcxaim,~recoupment;gorso;he:wiseLand,ghall not
be conditiocned upon the performance:or nonperformance :by-any
“Party. to. -any. agreement:or for any .other cause 'or :reason. whatsoev-
er... The'"takesér pay"” obligation of City and DEW with respect to
. debt.service shall commence at the time;thqtudeh:,ae;vicegpgy-
ments actually commence unde:ﬁmhe;applicable,Rroject:ﬁinanqing.
. The “take or pay" obligation of City and DEW with respect to
..£ixed costs shall commence-at the :time -of-the commencement-of
" Phase III. Neither City noxr DEW  shall be.reguired to pay.for
‘water not delivered undex the following specific conditions:

T "n10;1;1.‘ExcuseQ“Fiftnyercent of- Contracted -Water not

~Delivered. At least fifty percent (50%) of the City's and DEW's .

contracted water is not -delivered -for a period:longer than-
eighteen (18) consecutive months for reasons other than drought.

10.1.2. Excuse, Eighty Percent of -Water Treatment Plant

. Destroyed. - In the event-that eighty;pg:;engl(agﬁj;Qgippgefof the
“.water treatment plant which:-is a part of the Project is destroyed
- .or.disabled-the eighteen (18). month: pexiod.shall be extended to

Awenty-four ((24) menths. " . iouns o et
ST . 0. 10.1.3. Excuse, - Fifty Percent Ofmwater“SUPPIYﬂj&;n the

‘event -that fifty pexcent .(50%)-or.more of the District's.total
~annual. water supply,faSgadjustqdﬁas,prqvidedgin:Sectionv11,2, is
-lost or unavailable for physical -reasons otherfthanqdrcugpt; the

e Qighteen;(ls);monthwperiodfshall be-extended- to-twenty-four (24)

-months. - Co e S P,
. . - o L P . L P o e e e [r—— PR L N R A SRR
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lO l 4 New Period of Excuse. A new. eighteen (18)

. month, and, if applicable, twenty four (24) month period,_shall

e

not occur tor the purpose of this Section lo l untilla tyelve

(12) month period, during which at least eighty percent (80%) of

R C e

the City and DEW's water requirement has been delivered,_has

_ passed.ﬂ

- Cr tote 2 '-.,.,

- T e e - ~
Ry

10 2 Variable Costs. The City and DEW will also be bound

M

to pay for the variable costs of the-Project.‘ The portion of

va,,,_,

variable costs payable by City and DEW shall be in the _same

T

proportions as .he quantity of water each Party receives during

the accounting period.“‘

ey

lO 3 Cityﬁs and DEW'S Payment Obligations, Treatment and

Delivery_agreement. City s and DEW s payment obligations to

District, will be reiined and set forth in the Treatment and
Delivery Agreement, and shall include all of the iollowing

components' .

10 3 1 Raw Water._ The actual cost o! raw-water which

N J- i W P ' J., [ RV -~

is treated and delivered, with the cost calculated at the same

‘rate charged by the District to agricultural users.

o - o .,'k i

lO 3. 2 Percentages. City s and DEW's respective

Cmlaain

| shares (70% and 30% respectively, unless City and DEW‘agree to &
| different split oi the lOOt repayment obligation) of the Project
financing payments as previously approved by City and DEW.MM
L lO 3 3. Records.l City s and DEW s respective shares of
the costs to District of operating and maintaining the Project,
provided that District shall (i) keep and maintain and provide to

-‘

City and DEW detailed cost accounting reports documenting the

-19~- 000393 . PMO/TXETIE /WP
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'costs, (i) keep and maintain separate accounting and bookkeeping

-

records with{a separate account and fund for ‘the Project, and
(iii) allow City and/or DEW and their employees, accountants,
attorneys and agents to review, inspect, copy and audit the
accounting and bookkeeping records, including all source docu-
ments. District shall have the right to review, inspect, copy

and audit all accounting and bookkeeping records, including all

,source documents of City and DEW as may pertain to‘the receipt,

'delivery and sale of water received from the Project. B

10.4. Securityﬁfor Payment, Rate Covenant bngity.' Prior to

obtaining the financing as set forth in Section 10 l District

2y

shall be entitled to the assurances it may reasonably deem

.'

necessary, ‘and’ be entitled to the financial information as may be
necessary, to ascertain that each Party is in the iinancial

condition as will allow the Party to rulfill its financial - .

- -

commitments to the Project.“ In the event that ‘District “deens

PRt 3 fiad

necessary, District may require security for the commitment,

~ /"’

including, but not limited to, bond insurance, letters of credit,

1 W+ P Y

guarantees, cash deposits, and/or bonds. Such security shall be

subject to approval of existing mortgagors, lenders, bond hold-

Ty .-'.“

ers, and/or the California Public Utilities Commission as neces-

sary. It is agreed by the Parties that City s security obliga-

.-....'» -

tion pursuant to this Section 10.4 shall ‘be satisfied by a"rate

-

covenant in a form satisfactory to District.

lO 5. Drainage Pumping. The payment obligations of City and

DEW shall include the cost of Drainage Pumping only'if, and only

'to the extent, determined and ProVided ‘in this Section lO 5. as

_ , LTI s ey
I e . S I I -4' e \..‘ [ RIS v'.l'
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v 110 5. ). Cost Itemswﬁ-ThQLCQSE)°§3QE§{§599<3339}5§-Shall

-Include capital, operations, -maintenance, and replacement items.

©10.5.2. Inability to Now Mako Determination.. The.

Parties agree that at the time of entering inte this Memorandum

- and the Treatment.and Dellivery -Agreement they are not able and
oo A . AR TIIE U T 'R o

will not be able to dg;ermine‘whe;hegﬁn:gigagg;?pmgigqgﬁg;%’be
Tmecessary as a.part of .the Project nor even the proper basis on
which :to make a determination. . - ) : ‘

.~ 10.5.3. First Five Years.. No Drainage Pumping costs

shall be.paid by City and DEW during.the first five years of the
Commezcial 0pe:at;9n_Pp§;§‘o:c§§;gi;gsulm of operations during’
the first five years-of -the. Commercial Operation Phase.

10.5.4. Invocation of Review. During .the first month

of the fourth year of the Commercial Operation Phase, .oxr during
the first ‘month of each successive- year of the;Ccmme:gig;ﬁgpera-
tioanhase,_District.may;initially‘invbke a review. of whether
Drainage Pumping is.requiredtns;agresultfof;the;Q;ojgg;:Aiﬂ

10.5.5. Review By-Chief- Executive Officers. ,During the

two months following:the invocation of a review, the: chief.

‘executive:officers of:the-Parties shall-meet and. endeavor, to
‘agree upon the determinations to be made:by;theybrainaggj3§View
~Panel pursuant to Sectlon 10.5.7.and 10.5.8..-If the. chief.

- executive officers reach unanimous: agreement,. then. their determi-

nations shall apply asif made by the Panel as- set forth,in
Section 10.5.7. B A LR P S A R P

-

. 10;5.6"Drainaqe.Review~PaneiaaaInwarderipoy:eyigw'the

~21- 00039 . O/ DRI /WP
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" need for Drainage Pumping, if the Chief Executive Officers. fail v
to agree, ‘initially and subsequently, 'if requested, City and DEW .
'togéthér”éhhil3appoint“dn¢”memberﬁoﬁ«a“DrainageHRevievaanel and |
District shall appoint one. member: of. a Drainage Review Panel and
the two panclists so appointed shall .appoeint a third panelist.

If any panelist is not appointed within thirty:(30) days-of a
request by any Party to do so, then-any Party may -request the
American Arbitration Association to appoint the panelist... Each
panelist shall be a person with ‘extensive experilence :in-groundwa=-

" ter management matters and shall ‘al'so be eithexr a California
registered geologist or a California registered civil engineer.

© 10.5.7. Determination by Drainage Review Panel. Within

six (6) months of its appointment the-Panel so.appointed shall

determine whether the operation-of 'the Project has rgsulted in a

‘need for Drainage Pumping.in order to protect the.viability of
‘érop‘production; including oxrchard: crops, and-in.order to prevent
interféreﬁce‘with structuresmor;utilities;in;any.po:tion¢of the
District outside the'Service*Areas:ag-c1ty and-DEW and-specifi-
cally 1£, and the extent 'to which, the.-pumping. is necessitated as
:a'result”of»rising water tables-resulting:from the Project. The
:praihage"neview<?anelfshalljnamongvo;her things,- consider:the h
‘affected area or areas, if any,wtheuapprapriate:bdse;oracpmpari-
son period, and specifically. whethex. necessary Drainage. Pumping
is resulting from the Project. outside the Service Areas:of City
and DEW. " Finally the Drainage Review Panel shall determine the
amount, if any, of Drainage Pumping made necessary as a result of
the Project and anticipated: to be made necessary during the next .

-22~ 00039 M0/ DTTIS /WP
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five years. coe T e P R o Nt

10.5.8. Findings and Decision. - Within six (6) months

‘-of its appointment the Drainage Review. Panel shall:.by a.unanimous

or majority vote render its findings. If at least two.:panelists
cannot agree then the determination of the third panelist-ap~
pointed by the two initial panelists shall be the binding detex-
mination: ' If Drainage Pumping is determined to be.necessary: the
.costs of the needed facilities including but not.limited to,
capital costs, depreciation of existing facilities .and the cost
of operations, shall be added to the costs of .the -Project.to be
borne by City and DEW in. the year following the determination and
each yeaf thereafter until modified as provided in Section : °
10.5.9. ‘If the Drainage Review Panel .based on-the previous. -five
years (except the first five years) determines. that Drainage
Pumping made necessary by the’Project has -not been Included as a’
Préject-COSt"during‘the preceding five-years,-or if the Drainage
'Review Panel determines that the Drainage Pumping cost has -
exceeded the actual cost of Drainage Pumping necessitated by the
Project during the previous five years, thenr'the Dralnage Review

Panel shall make an approprizate cost adjustment.for the following

"'five years.” Conversely, if the:Drainage Review: Panel determines

" that during the previous five years that:an:amount has:been:

included as a Project cost in-excess of:the actual cost of :°

Drainage Pumping necessitatedﬂby:theyP:odectwduring\;hmﬁlnst five

~ years, then the Drainage Review Panel shall: make.an: appropriate

‘cost adjustment for the following five yeaxs. . The cost of the
Drainage Review Panel, including reasonable professional and

-

-23- 000393 MO/ DITIS AP
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' clerical fees shall also be a Project cost. e e e

10.5.9. Subsequent Determinations. In the first month .
of the fourth (4th) year £ollowing1aqdeterminapiqnupprsgqn;;to
Section '10.5.8. and at five (5) year intervals thereafter, . any
Party may Institute a further review of theMcontinugd,qqed‘gor
Drainage Pumping and the amount thereof as a part qgvgpgfggqject

- which review shall be instituted and undertaken in the same .
manner- as the "initial review. A Drainage Review Panel shall be
-.'selectedtwhich«maY;‘butnnee&.not~anlude.membe;sxwpg,§g£gg§{pn a

- previous ‘Panel. UL A emml T e e s rmamees e

10.6. Drainage Pumping in City and DEW Service Areas. .

District shall not be responsible for any Drainage Pumping
- necessary to -maintain water tables within the. respective Service

Areas of City and DEW. = ]
~10.7. Marketing ofvWaterﬂResulting;from-DrainaggﬂPumping.

‘If District markets Drainage Pumping wateraas,deriggd:;g;ggctian
4.6 outside the District, the netyprocéedsv.iixany,Qat;r;bgpable
to the marketing of water-resulting from Drainage.Pumping.shall
be credited to:the Project. .. . oo v 0 se weh e ae

:10.7.1. Allocation. .The-parties agree that.the.calcu-

lation of net-.proceeds attributable to:the marketing of Q@;gr
resulting from Drainage. Pumping is:and:will-be.difficult. at the
time of entering into this Memorandum- and, the- Treatment and.
Delivery Agreement without*reference;tOnspecifigmypreseﬁtlyz
unknown future drainage, water supply, and water use: conditions.

10..7.2. Review by Chief Executive Officers.:. In.-the

event that District markets water :outside the District .during a .

-24- 000)9) JO/ TS /WY
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shall also be a California registered civil engineer.
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7period when Drainage Pumping is occurring, the District shall

. notiiy the other parties and the Chiei Executive otiicers of the

‘ ¢ AL

determinations to be made by the Water Review Panel pursuant to

Section 10 7. 4 and Section 10 7 5. 1: the Chiei Executive

"

Officers reach unanimous agreement, then their determinations

shall apply as if made by the Water Review Panel as set forth in

! RIS

B N

'Section 10 7 4.

10 7 3 Water Review Panel. In order to establish the

sum, ii any to be credited £or water marketed outside the Dis-

trict while Drainage Pumping is underway, if the éhief Executive

otticers iail to agree, initially and subsequently,"ir requested

,by any Party, City and DEW together shall appoint one member of a

Water Review Panel and District shall appoint one member of a

- ‘

Water Review Panel and the two panelists 50 appointed shall
_appoint a third panelist.‘ If any panelist is not appointed

Awithin thirty (30) days of a request by any Party to do so, then

any Party may request the American Arbitration Association to

Jme

appoint the panelist. Each panelist shall be 2 person with

s .
oy

extensive experience in drainage and water management matters and.

-

10 7 4 Determination by Water Review Panel. Within

S

- six (6) months oi its appointment, the water Review Panel so

- " o

appointed shall determine whether Drainage Pumping has generated

water marketed outside the District and ii so, the amount of net

o So MG Tl

_income iairly attributable to water resulting irom Drainage

A IRT ¢ \-.' T
i \ .‘7 . onat

Pumping as opposed to water resulting from other sources.

~25~ 000393 . N0/ DTS /P
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lO 7 5 Pindinqs and Decision of Water Review Panel.

. u--w«uq PR ,w,. ~ - -

Within six (6) months oi its appointment, the Water Review Panel

shall by a unanimous or majority vote render its ‘indings. - If at.

w/l ‘.1‘

least two panelists cannot agree, then the determination of the

third panelist appointed by the two initial panelists shall be

»

the binding determination.“ The determination of the Water Review

-—., T .,-’

Panel as to whether a credit should be allowed, the calculation

of a credit, and the amount of the credit shall remain in etfect

A

until any Party asks for a further review'in which‘case an'

Com e -

additional review shall proceed as set forth above for the

—_ " N ‘.)v‘."ﬁ - . *.r-c/ e

initial review.”

ll.' DELIVERY oF WA'I‘ER. D

ll l Water Suoply,to City and DEW. Subject tOVSections

oS e Lt v ‘_\ ~

4.17 and ll 2, District shall make available to City and DEW an

e ..,» i

amount. oi’ water equal to 30 million gallons per day.' District .

o~ e W

shall consult with City and DEW on a regular baSis during the

- v . .’.~ i o :

, CommerCial Operation Phase to determine the schedule oi deliver-

- - -

ies, and, consistent with the terms of this Memorandum and the

ﬂ-ﬂ o gy

v kg ", g

Treatment and Delivery Agreement, shall use its best ei‘orts to

-

ll 2 Formula for Water Entitlement. The maximum amount oi.

X

water :rom the Project to be made available by the District

s a(/‘

annually to City and DEW, collectively, during the Commercial

,-I

Treatment and Delivery Agreement which will relate the annual
entitlement of City and DEW to total water available to District,

Y . - s +
" J., . ----.'-:m. ,.‘_‘- f“ﬁ"“w—q

and will implement the provisions of Section ll 5." The formula

A ., B
- .\ R A AN S R —~ - [ AN,
. e w0 ~,,.,: er A e it LSO
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ey

shall establish the maximum amount which District is required to

vdeliver to City and DEW each year.' Subject to Section ll 5.1,

Distrxict may, in its sole discretion, deliver to City and DEW

more water than the maximum amount determined by the £ormula

calculation applicable in any year. In ne event shall the
District be required to make available more than 33 602 1 acre

feet in any twelve-month period, and provided that if the appli-

‘cable formula during any period provides tor an annual entitle-

ment of less than 33, 602 l acre feet there shall be no suspension

o~

- in the payment obligations of City and DEW regardless o: the

L

length of the period and further provided that nothing contained
in this Section 11.2 shall be deemed to modiiy in any way the ’
District’s right to suspend, curtail or reduce water deliveries
as provided in Section 8. 7 and in the iirst sentence o: this

Section oi this Memorandum. Nothing in this Memorandum shall be

.construed to require District to curtail deliveries of water in

~
A

.- w-.\-/.-u.-\« .

ll 3 Level Deliveries. Unless the Parties agree otherwise,

the 33 602 1 acre feet annual entitlement shall be delivered at

L .- B

,:the rate of 30 million gallons per day. In the event there is an

-3,:, v ok

annual entitlement of less than 33 602 l acre feet‘pursuant to

the formula in the Treatment and Delivery Agreement then the

“lesser amount shall be divided by 365 and the result shall be

oo
A BUANIR S

delivered on an equal daily basis unless the Parties agree

-

,(otherwzse. In the event that District first determines that the

.”water is not needed by agriculture, nothing in Section ll .2 and

this Section ll 3 shall be deemed to prohibit District from

=-27= 000393 SO/ DTTTB/N?
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’making additional quantities oi water available, if either or

.

both City and DEW re willing to accept the water. a

ll 4 Drought, Proportional Curtailment. 'i‘he 'i‘reatment and .

L L~

2 e

Delivery Agreement shall address.

ll 4 1. Curtailment. The curtailment oi surface water

e

’hdeliveries in times of shortage when the District is unable to

_deliver 30 million gallons per day due to a drought situation.

ll 4.2. Conjunctive Use.' Related conjunctive use

- o - -
PR . '

yprinciples._

11. 5 Drought. The Treatment and Delivery Agreement ‘shall

-~

also define and clariiy what constitutes a drought situation when

District may reduce the 30 million gallons per day deliveries,

delivery of surface water by District for agricultural uses to

e

its agricultural customers ‘as compared with the delivery “for
municipal uses to City and DEW shall be of equal priority,'with

deliveries for agricultural and municipal uses being curtailed in

-~

equal proportions. The curtailment of suriace water shall not

_afiect the production oi groundwater ior agricultural or’ munici-

s L e . ‘h P R oy S e
R A I R PR

pal uses.

-sr-.b

ll 5 2 Adjustment of Curtailment. In the event that

water deliveries must be curtailed pursuant to ‘Section’ ll 5.1,

Section ll 2, or the Treatment and Delivery Agreement, the
parties shall meet and confer for the purpose of reaching an

agreement as to an alternative curtailment formula or water

o s R R
S AN P [P
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fallocation basis which more equitablykand”more’fairfy meets the

then current needs oi the agricultural and domestic water -users.
within the District S boundaries. “The parties ‘shall "also.endeav-
or to reach agreement upon other “terms and’ conditfions:necessary
to implement such an agreement. “The “duraticn of -such an. adjust-
ment agreement shall be specified In- ‘the’ agreement.i:InCthetevent'
that no such agreementwcan be reached} the "deliveries=shall :be
curtailed in accordance with ‘the’ provisions of-Section 11531,
11.2 and the Treatment and Delivery Agreement.’ . llL a0

11.5.3. Exchange “for Groundwater- During- a-drought

situation, City and DBW shall continue ‘o have the option to

deliver groundwater to the irrigation canal ‘system- in exchange

£or additional surface water as provided by'Section ‘g6 ,»~ subject

to the sv‘tandards set .forth in Section Py S R

ll 6 Water to Remain in Irriqation District Boundary.: No

Treated Water delivered by District to City or ‘DEW-shall -be
allowed to flow outside the District 5 Irrigation District
Boundary (as opposed to its Blectric Service Area Boundary). In
order to ensure that City and DEW comply herewith, at no- time

shall the delivery of water by either“City‘or‘DEW‘withinJ~~

‘vDistrict s Irrigation District Boundary be less-than-the amount

of Treated Water delivered“at the time to City ‘'or DEW, as the

_case may be, by District. In order to demonstrate -compliance

‘with this Section ll 6, City and DEW shall maintain meters’ at

appropriate locations on their respective water delivery -systens’

'to record (2) the amount of all water pumped from the: groundwater

within the Irrigation District Boundary~oi District, and (k) the

o

-29- 000393 IO/ DTZIINP
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‘amount of .all water transported outside the Irrigation District

' o w "
LIS ”

Boundary.. City and DEW shall monitor these records to. ensure

- that the amount recorded.under (a) is at all times greater than
or equal to the amount. recorded under (®). The records main-

~ ..tained by City and DEW_ under this Section shall be open to

- reasonable . inspection by District,‘and its agents, employees, and

'4‘

v ~

officers. A monthly. summary ot the applicable records shall be
.provided to District by City and;pzw. - o T
12. PROJECT MANAGEMENT. =

R

- 12.1. District s Board of Directors.‘

[

12.1.1. Final Decisions.“ Subject to the approvals set

forth in Section 12.3 and Section 12 > and subject to the review
. set forth in Section 12.5 and Section 12 6 District s Board of

Directors shall be the £inal decision making authority with

regard to the Project.. The Boazd of Directors -shall consider the.

4 f

recommendations of the Project Manager. All decisions shall be

made-at duly noticed regular meetings ox special meetings.

Pl Pae

e

12.1. 2 Project Manaqer. District s Board of Directors

‘ B

shall appeint a Project Manager, who will perform those duties

e o

set forth in- Sectionilz 2._

AN o
o

- 12.2. Duties of Project Manaqer.

T

12.2.1. Implementation of Memorandum.q Theuresponsi-

.,'m‘“

- bility for implementing and administering this Memerandum and for

carrying out the tasks necessary for tne successful completion of

"“l »J

- -each of the phases of the Project shall be vested in the Project

wy o
3. - e T

‘Manager.
. e i

- 12.2.2. Notice to Advisory;committees; MThe Project

I S T .
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ranager, in the course of tulzilling h;s responsib;lities, shall

provide the Advisory Committees reASOnable advance notzfe ot

'."lr'.>,

.impendang major decisions as detined in Section 12, 6 1 C.

o -

12 2 3. Sgecific Duties. The Project Manager shall

~ "s""

have the followzng powers, dut;es, and responsibil;ties.\

12 2.3.A. wOrk Plans. Develcping a work plan for

each Phase oz the Project.
12 2.3.B. ?rogress Regorts. Submitting periodic

ptégféf reports to the” Part;es and ‘to Distric: s Board of

- -
T i

~

h Directo:s.

12.2.3.C. Administering Contracts. Administering

the contracts as may be entered {nto pursuant to the Trea=mont

I

and Delivery Agreemeﬂtf”

12.2.3.D. Public Information. - 'Serving as public

dnformation officer. - & -o LT R TETL e smisn looon s

- 12.2:3.E. Recommending-Consyltants. - ‘Recommending

the riring or utiliyation of consultants, engineers’,” centractors,
a'c.t.orne,'s . underwriters, and or.her"services »necessa-ry'~:o~ cazsy
out the Project.

12.2.3.F. Tinancial Repor:.’ Preparing an’annual

;. tinancial repozt of. the operation ofithe Prodect for review:by
‘the Adwvisory Committees.. - . o ... .o Ut omuncn SuomsT

12.2.3.G. gther-Duties. .Other-duties as may-be

necessary and proper to carry out the Profect.. . .:. 1l

12.3. City and DEW Approval of Project Milestones. Since

- City and DEW will be paying virtually all -costs -associated- with

‘the design, construction, operation, and.maintenance. of the.

0001 O/ TYITIS /Y
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'Project, the Parties agree and consent that City and DEW shall

AN

'thave the authority to approve or disapprove:najor Project mile-

an . T (N .
ey N o Vo IERE IR

stones as follows. ' A

: ~\ K Todine

' 12 3 1 Enqineering Services.' Prior to ‘District's

approval of any engineering services contract concerning the

design and engineering of t.he Project, City and DEW shall review
the contract or contracts and each shall provide District with

its written authorization to proceed.

.‘,-...

12 3. 2 Review of Preliminary Desiqn. Prior to pro-

ceeding with the final design phase under an engineering services

contract, City and DEW shall review the preliminary deSign plans
and preliminary cost estimate and each shall provide. District ’

with fts written authorization to proceed.__, T

[

12.3.3. Acceptance of Final Design. Priox to accepting

the final design work, including construction ready.final plans .

“and specifications and final cost-estimate, City and DEW shall
review the final design work.and.cost. estimate and each shall
provide the District with its written authorization to.proceed.

12.3.4. Construction Contracts. Pxiox .to District's

approval of a-constrtction;contract'or‘contracts for the con-
-struction of :the Project, City and DEW shall review.the construc-
tion contract documents and each willdproviderpistrict with its
- written authorization to proceed.. .

12.4. Processing Milestone:Approvals. : City and DEW shall

each act promptly in giving or refusing to give any-of the
written ‘authorizations to-proceed set forth ‘above. ‘The written
authorizations to proceed to be given by City and DEW shall not

-32- 00039 O/ CTIR /WP
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,fbe unreasonably withheld.' Ii City or DEW :ails to provide its
written authorization to proceed, or written reiusal oi authori-
zation, within iorty-five (45) days from the date “of the ‘written
request for authorization !rom District, then City ‘or DEW ‘shall

Dl

be deemed to have authorized District to proceed with the nfle-

B

§e

stone. in question. Ii City or DEW refuses to authorizo any “of
the foregoing Project milestones, the Party refusing~shall ‘get
rorth in writing its reason or reasons tor the reiusal and~shall
timely provide the writing to the other two Parties. " Thereafter

(a) District may work to address and resolve the Party s concerns
~and then re-request the written authori:ation o proceed for the

particular Project milestone, or (b) any Party may seek to"

A h e e
LA

terminato this Memorandum pursuant to Section 18 2.

12 5 Project Pinancinq Approvals.\ Prior to issuing bonds,

certiiicates of participation, or other evidences of indebtedness

-t

- for the purpose of iinancing the Project, District shall give

- written notice to City and DEW that the time to commence ‘ffnanc-

ing has. arrived. Within thirty (30) days oi the notice, “the

Finance Committee shall meet and confer at least once and within

(“ .o~

-sixty (60). days oi the notice City and DEW shall advise District
in writing as to whether Fixed Financing or Variable Financing

shall be used. I! either or, both City and DEW advise in writing

- ‘,,.

- that, Fixed Financing is to be used or fail to give their written

:advice within sixty (60) days of the notice, then Fixed Financing

Lo e

L ]

shall be used. . ,
12.5 1 Fixed Financing. If Fixed Financing is to be

used, District shall give written notice to‘City and DEw ‘that

-33- _ 000393 MO/ TITRIE /P
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'1Fixed Financing is to be used and shall request that City and DEW’

each give to District a not to exceed TIC within thirty (30) days
. of the notice and request. Within tirteen (15) days of the ”
‘notice and request by District, the Finance Committee ‘shall ‘meet
at least .once. Upon roceipt or a TIC irom both City and’ ‘DEW,
District shall thereafter be responsible for marketing ‘the ~
Iinancing subject to the lowest not to exceed TIC approved by
.City or DEW. The members ot the Finance cOmmittee “shall be-
present at the time and place of marketing and they and ‘their
tinancial advisers shall consult with tho peraons responsiblc fox
the marketing for District and the terms and conditions of the
financing, but all £inal decisions shall be made by District,"
provided, that the TIC of the issue is (a) the lowest “then
,available, and (b) below the not to exceed TIC approved by City
and DEW. In the event that either or both c:tty and DEW falls to .
approve a not to exceed TIC within thirty (30) days of the'notice
lfrom District that Fixed rinancing is to be used then ‘the Parties
shall seek to reach agreement as to a not to exceed TIC or’ ‘any
_Party may seek to terminate this Memorandum pursuant ‘o section

T I

18.2.

12 5. 2 Variable Financing. VariabiehfinancingZShcll

; be used only during the construction period, except as” otherwise

provided herein.‘ If Cit} and DEW both agree that Variable
‘Financing should be undertaken, the District shall “Tssue Vaziable
Financing ior the duration ot the construction period. “No' later
than sixty days after the Commercial Operation date, as that term

is defined in the Treatment and Delivery Agreement, the Variable

PO o ) w .o,
' aw e N
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fFinancing shall be replaced entirely by Fixed Financing unless

the Finance Committee, provides the mos t cost-effective

“the Parties unanimOusly agree to the contrary

12.5.2. A. Initial Financing. Variable Financing

shall initially be issued in such maturities and at such interest

rates as, in the judgment o: the District arter consulting with

Jen

-u

,combination of such maturities and interest rates. Thereatter,

R

.as the securities mature, the District shall be solely responsi—

ble. for the remarketing of such securities until the issuance of

n

the Fixed Financing

|12, 5 2 B. Conversion During,Construction Period.

It Variable Financing is issued ior tho construction period,

‘either City or DEW may, during such construction period, request

that the District convert such Variable Financing to Fixed

Financing. Such request may be conditioned upon the ability of

the District to secure such Fixed Financing at a TIC speciiied in

AL

the request.

12 5 2 C Conversion qun Commercial Qperation.

If no request to convert Variablo Financing to Fixed Financing

G

has been made prior to the Commercial 0peration of the Project,

tho District shall convert the Variable Financing to Fixed

‘ '1 s

‘Financing on the Commercial 0peration date, or witnin sixty days

thereatter without regard to the provisions ot Section 12 5.1,
m"‘ »4.-, ~ ey

provided, however, that the District shall consult with tne
Finance Committee during the time it is converting the variable
Financing to Fixed Financing unless tho Farties unanimousiy agree

EEV TR ST

to the contrary.
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12 6 Advisory Committees. In order to assist the District

>~ - 'vo-..f\

and the Project Manager with the implementation of the’ Projoct, *

he following committees are iormed andwshall have’ ‘the’ foIIowing .

o

duties, responaibilities and authorities."”“
12 6 1 Policy;Committee.q A Policy Committee "shall be

rormed consisting or two City Council members, two members of the
District Board o£ Directors, and two officers of DEW. The Policy
jCommittee shall meet at least twice each year, and at other times

when a meeting is called by the Project Manager." Each ‘member of
im s

the Policy Committee shall serve at the pleasure of the’ Party

selecting that member. The Policy Committee shall !unction

a "
e

during all three phases of the Project, and shall have the
following responsibilities and authority. '

12 6. l A. Project Milestones. To review and make

e ‘-

recommendations to City and DEW concerning the request for - :

authoriration to proceed with Project milestones pursuant to
Section 12 3. istrict ‘and the Project Manager shall not request

written authorization to proceed with any of the Project mile-

.

'stones until after the Policy Committee has reViewed the proposal

and made a recommendation to City and DEW. -

12 6 1. B Budget Functions. To perform the func-

tions with respect to the District budget ror the Project as set
£orth in Section 12 7.‘ All expenses of District concerning the

Project shall be consistent with the approved budget. e

12. 6 l C. Major Design Changes. To review and

' L " ﬂ‘

advise District and the Project Manager concerning major changes

e DR

in the design of the Project. A major change in the deSign of

e BEEATURAR i
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the Project shnll be defined 2s any change involving an estimated

-

increase or decrease In the cost of the Project in excess oz

e R R e Ty M s \‘
e Carn e o o s e g e

$100,000. - e

- 12.6.1. D. Other Mejor Decisions (In Excess of

‘--.-..--«,...4

 $100,000).  To review and. advise District and the Project Manager

_, ..-"-‘-n-.v.‘-v

concerning any major decision. with respect to the Project. “A

_‘14‘) -

major decision shall be deiined es any contract, change order,

e

purchase, change in policy, or any other action with an estimeted

-
-

cost in excess of $100,000.

o ‘~ -

~12-6. 2.’Technicn1 Committee. A Technical ‘Committee

shall be formed, consisting of one statz person appointed by*each

Pcrty, .and one alternate member es eech Party deems necessary.

- sure, 0f the Party selecting that member. The Technicsl Committee

shall meet at least once each month, and at all other times as

v”w-; e -
K

requested by the Project Manager._ The Technical Committee shall
- function during all three phnses o! the Project, and shall have

‘.r-

the following responsibilities and authority.wq
To

advise and consult with the. Project Mnnager and the District, to

- -exchange information, and to. make any, necessary recommendations
BRI ot Tie 3o TRET Yo llha

-relating to-the Project.design, ( construction, operation,'and

Cmaintenance. . . emla e :

12.6.2.B.. Recommendations to PolicyACommittee. TO

I R

review and make recommendations to the Policy Committee zor all

uPolicmeommittee;;

00039 WO/ TXTEIS /WP
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12 €. 2 C Advice ‘Relative’ to- Minor Decisions:

($5,000.00 to $100,000.00). To review and advise the: Project

Manager concerning any minor decision affecting the ‘Project. A
minox decision shaIl be~ defined as any contract, change oxder,
_.purchase; change in policy, or any other' action with an estimated
. cost in excess 35S, 000 but ‘not’ in ‘excess of '$1.00:, 000, ~and ;any
l(_action involving changes in the Treated Water quality beyond the

o

range of normnl plant operation variability. S SRt g

R

2 7 Budget. CL N e L L s
| 12 7 1. Budget Principles. ' In preparing and reviewing

budgets for the Project, the Parties shall be gquided by the
principle that the Project shell be operated in’as economic a '
“manner as practical in accordance with generally accepted water-
works practices as evidenced by similar sized clean water.treat=
ment pldnts in Northern california. = T o oo ‘

' 12.7. 2 'Budg;t process.

12.7.2CA;”First“Budg5t; Thelfirst?budgetufor the

Commercial oPerntion Phase (Phase III) of the Project shall be
Nprepared by the District during ‘Phase II, allowing ample time for
review by the Technical ‘Committee and-the Policy: Committee, priox
to the commencement ot Phase 'III.” Fox each subsequent fiscal
year during Phase III, the District staff shall prepare .a- budget
tor the Project prior to the beginning of each fiscal year. All
Project budgets shall include Both operating and capital compo-
nents. o S R T i T L P R T L ey R

12.7.2.8. Technical Committee Review-and Recom-

mendation. Prior to completion of the first administrative draf‘

-38~ ' 000193 . O/ IR /P
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for the most recent iiscal year, ii availablel ~ 7

o ' veoomn 1 FPABE.4D .
oi each year s budget by the District stair,'the Project Manager

" e

- shall meet with the Technical Committee "at ‘least ‘once’to discuss

and receive input from the Committee concerning ‘development”of

‘the budget. Prior to submission oi the budget ‘to"the policy”

Committee the Technical Committee may, 1f 4t ‘elects” to do B0

make a recommendation with respect to the budget ‘to the“Policy

Committee.{ Upon completion oi the first administrative draft of

a year's budget, the Project Manager shall forthwith furnish it

to. the members oi the Technical Committee.A Within 15-days_o£
receipt of the draft budget, the Technical Committee'members may
individually or collectively submit to the Project Manager thelir
recommendations and/or comments regarding the draftlbudget. " The
documents shall not be mailed to the City and DEW as provided in
Section 12 7. 2 c until arter the expiration of this 15 day

v o'

period.

12 7. 2 C Information to Citv and DEW. At least

20 days beiore the submission oi each annual budget to’the™

:District Board, the Project Manager shall mail® to the City and

DEW copies o: the proposed budget ior the ensuing fiscal year and
a detailed calculation of the proposed payment obligations of the
City and DEW calculated pursuant to Section 10.3 and “the Treat-
ment and Delivery Agreement.' Commencing after the' first~year of
operation, the Project Manager shall also’ at the same-time ‘mail
copies of the most recent update oi the current year 5~ expendi-

tures and revenues, and the balance sheet and” income “statement

P
ek

12. 7 2 D Policy_Committee Review. hpproiimately
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'10 days before the submission of the budget to the District

Ve s

Board, the Policy Committee shall meet to review and discuss "the

-

proposed budget for the ensuing £iscal year.h The District staff .

at this meeting shnll explain and justify the need zor “all’of the

e

various budget items end proposed expenditures.“ At“tnis“meeting,

A e
R

tiscnl year.

12 7. 2 E. Consideration of Budget by Policy *

Committee. The budget shall be deemed approved by the Policy

Committee unless, at the meeting, the Committee by an affirmative
vote of at least four members of the Committee objects to ‘one or
-moxe of the budget items." If the Policy Committee objects ‘To ome
or more budget items, the'Committoe members objecting ‘shall -

specify the item ox items oi the budget whicn are objectionable,

-~ r
o e
noLun L

and why the item or items are objectionable.""

12.7. 2 F Revision of Budget, Alternate Budqet and

Report If one or more budget items are objected to by the
~Policy Committee, the District stn:f shall either (a) revise the
- budget. 2t the Policy Committee meeting 50 that it is acceptable

to at least. three members of the Policy Committeo, (b) continue
- the Policy Committee meeting and thereafter consider the objec-

Ltions raised at the meeting and prepare a revised budget for

consideration by the Policy Committee at a subsequent meeting, or

District Board over the objections of the Policy Committee. It
the District staff determines to submit the proposed budget to

the District Board over the objection of £our members ‘of the

=40~ 000393 MO/ DITIR/WY
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'Policy Committee the District staft shall give written notice to

©+A.91-05-025

-.the Policy. Committee and the Policy Committee may within 10 days

after receipt of this notice submit an alternative to the objec-

Al ey

tionable budget item or items to the District Board to be consid-

[ SRR N

ered along with the budget submitted by the District staif. " The

R

alternative budget item or items shall be accompanied by a report

Tt e

as to the. reasons the alternate budget should be adopted in place

e AT b

~©f the budget submitted by the District staif.
12.7. 3 Public Hearing. The annual budget for the

Project. shall be adopted by the Board only after a public hearing

for which notice has been given in the same manner as currently

et e
- --l«-n",,. wow s »

provided in Section 21378 of the Water Code.

C12.7.4. Appearance at Hearinq. The ioregoing provi-
sions on review concerning the budget are not intended to, and
shall not, preclude the City and DEW, and their respective )

ofiicers, employees and agents, from appearing before the Dis--
trict Board regarding the proposed budget. " ST B
12.7.5. Augmentation. If during the course oi any

- -~

fiscal year, the District proposes to make any budget augmenta-

.tion,. then the provisions oi Sections 12 7 l through 12 7.2.F

,“concerning review oi budgets shall apply to the budget augmenta-

T - a0}

a tion. o » * ““"‘"-n--‘~<.u -

.- --‘,o .

_11- TREATMENT AND DELIVERY RGREEMEN*

13 1 Negotiation. Upon execution of this Memorandum, the

STy
s

_‘Parties shall begin to negotiate in good faith and to proceed

.r" m-.‘

with diligence to arrive at the necessary terms and conditions to

-\'.

enter into and execute a Treatment and Delivery Agreement, with

-

-41- 000193 200/ T3 /WP
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the objective of having said Treatment and Delivery Agreement

A.91-05-025

e g™ Y i -

eifective no later than the start of Phase II.

™

13 2 Phases II ancf III 'I'he Treatment “and DeIivery Agree- .

-

ment will define the working relationships between ‘the Parties

R

R S

during Phase II and Phase III. S

13 3 Accountingpand Arbitration.‘”AmongbotherﬁthingSf”the

Treatment and Delivery Agreement will also specify ‘thé treatment
of depreciation, overhead, and reserves, if any, ‘and” will provide
for the arbitration of specified disputes. The Treatment and
Delivery Agreement shall also provide that net investment earn-
ings from the proceeds of the issuance of bonds, certificates of

participation, or other evidences of indebtedness "shall be

applied to costs of the Project.“

13 4 Further Detail in Treatment and Delivery;Agreement.

It is the intention of the Parties that to the extent” necessary, .
the general provisions of this Memorandum shall be “further
defined and specified in the Treatment and Delivery Agreement

_which shall provide for the implementation of the concepts "set

H,forth in this Memorandum.' BENN

~ T e
- e o . \" N e

14, LIAEILITY.

| 14 l. InsuranceJ General. During “all” phases ‘of “the “Project, .

District shall maintain Commercial General Liability ‘Insurance or

Comprehensive General Liability insurance Autonmcbile Liability

- LR

insurance, Umbrella or Excess Liability insurance,“Property

e

) insurance, and Workers Compensation insurance for the Project,
including the construction, operation,‘and‘maintenance of the

Project, and all operations and ac*ivities concerning aIl ‘phases

R PR, .
I b o b
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of the Project.‘ City and DEw shall be additional insureds on all

‘ - R
1 o ., S 4

policies required by this Sec.ion 14. The District s insurance

vy .

coverage shall. be primary insurance coverage as respects the City

and DEW. Any insurance or self insurance maintained by the City
- .and_ DEW shall be excess of the District s insurance and shall not

A " . .
oo “ foo e

R T, i

;contribute with it.

14.1.1. Commercial General Liability or Comprehensive

u;General Liabilityrrnsurance.‘ Commercial General Liability or

Comprehensive General Liability insurance shall include coverage
fox. Premises and 0perations, Contractual Liability,lPersonal
. Injury. Liability, Products/Completed 0perations Liability, Broad
-Form Property Damage and Independent Contractors Liability) in“an

amount not less than one million dollars (Sl 000 000) per “occur-

- xence, combined Single limit, two million dollars (sz 060 000)

[IFENPIN

aggregate._’

-
s

14 1.2. Comprehensive Automobile Liability_;nsurance.

Comprehensive Automobile Liability insurance including,:as

ﬁapplicablei owned, non—owned and hired automobiles; in an amount

I - ‘o

‘not less than one million dollars (Sl 000 000) per occurrence

U R
JEREIM - s

combined. single limit.

14 l 3 Umbre‘la or Excess Liability lnsurance.}

Umbrella oz, Excess iiability insurance in an amount not less than

” s

ten. million dollars (Slo 000 000) over and above the underlying
~limits with the Umbrella ox Excess Liability policy containing

insuring agreements, exclusions and conditions of coverage

ARSI

substantially similar to the underlying policies.

14.1.4. Workers Compensation Insurance.“ wafkérs'

~43- 000393 . M0/ TXT2TB /WP
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iCompensation insurance shall be written as required by the State

e e

o£ California, including employer s liability Timits of not’ less

than one milli°n dollars ($1,000,000) per accident. = -

, 14 l 5. Propertyfrnsurance.: The property “insurance
shall cover all buildings and structures comprising ‘the Proiect,
and all fixtures, equipment and iacilities located “4n,~on, ‘or
connected with the ?roject, and shall be written on a"Replacement

.Cost Basis.'

14 l 6 Insurance Provisions.: EachmiﬁsuranCéﬁpoiicy

Y

required by this Agreement shall contain the !ollowing "¢lauses

14 1. 6 A. Cancellation.' This insurance shall not
be cancelled limited in scope or coverage or’ non-renewed until

azter thirty (30) days prior written notice has been’ given €0

R S S

-District, City, and DEW.

14. l 6 B District and other-r to-be Named'“™ The .

District, its directors, officers, agents, employees, Trepresenta-

ives, and volunteers are named as insureds; except Workers

N, e e e PN
¥ PPN

‘Compensation insurance.

14.1.7. pp oval of Insurers. The polfcies of insur-

ance required under this Memorandum €hall be issued By an‘insurer
or insurers, and shall be in a form, approved by City - and~DEW.

" 14 1. 8. Insurance Provision in All Contracts. In any

_and all contracts entered into concerning the construction,
operation or maintenance of the Project, District shall include a
provision in any and all contracts requiring that ‘the’ contractor

-

provide insurance protection similar to o. in excess ‘of ‘the

" caow e
Ve e

insurance coverage set £orth above, R

=44~ 000393 . MM/ XTTIS AP
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.

14. 2 Indemnification and Hold Harmless. »txcept“as‘provided-

4in Sections 14. 3 through 14 6, District shall indemnify, ‘defend,
protect, and hold harmless City and DEW, and their respective
officers, employees, and agents, from any and all liabilities,
clainms, damages, losses, judgments, penalties, costs, “or expenses
_(including attorneys' tees) arising from or in any way “connected
with the construction, operation or maintenance of’ the ﬁroject by
District or by District 5 employees, contractors, subcontractors,
consultants,_or agents, ox any one employed directly‘or indirect-

3y by any of the foregoing, regardless of any negligence ‘on the

.part of City or DBW or any of their otiicers, employees or

)
a e e b e

V‘agents.

l4 3 Third Party Claims, Not COvered by Insurance, Willful

| With respect to claims and lawsuits against one’ or more of the

Parties by third parties concerning injury, death, or property

damage resulting fron the construction, operation or’ maintenance
of the Project, which claims and lawsuits are not coueredvby‘
‘insurance, including self insurance, maintained by District

_pursuant to Section l4.l, and which are’ the result of willful

misconduct,\intentional tort, or gross negligence oi one "6f "the

. S -
~

'Partie ’ the ?arty whose willful misconduct, intentional tort, or

_gross negligence resulted in the damage claimed by the third

o

party shall indemnify, defend, protect, and hold harmless ‘the

‘ other two Parties, and their respective oiiicers,'employees and
agents, irom any and all liabilities, claims, damages:'losses,
judgments, penalties, costs, or expenses (including attorneys
iees) resulting irom a claim or lawsuit by a third party.

-45- 000193 MO/ TXTTII /NP
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14 4._Third Par;y ClaimsJ Not Covered by Insurancel Qrdi=-

.o

'a—»-,\o.-.'
»

nary. With respect to claims and lawsuits against one ‘or more of

the Parties by third parties concerning injury, death, “or proper- .
ty damage resulting from the construction, operation or ‘mafnte-
nance oi the Project, which claims and lawsuits are not covered
by. insurance, including self insurance, maintained by District
.pursuant to Section l4 l, and which are not the result ot “willful
fmisconduct, intentional tort, or gross negligence ‘of one of the
Parties, District shall defend the claim or lawsuit ‘on"behal? of
all Partie° to this Memorandum which axe named ‘in’the claim oz
lawsuit, and District shall pay any settlement entered into by
District or judgment entered against District or a Party. City
and DEW shall reimburse District for its defense costs (including
attorneys fees and litigation expenses), settlement and judgment
‘amounts incurred pursuant to this provi ion, in accordance with
their respective percentage obligations to reimburse all Project

costs pursuant to this Memorandum oz a subsequen* Treatnent and

Delivery Agreement.

: l4 5 Claims Between Parties. With respect to claims and

L

‘,lawsuits by one or more of the Parties against one or ‘more of the

i e - -

"other Parties, the claims and lawsuits will be processed “and
resolved in accordance with (a) the Tort Claims Act (or general
tort prinCiples if the action is against DEW) and/or (b) ‘breach

of contract remedies provided by this Memorandum, a subsequent

,Treatment and Delivery Agreement, or applicable law.‘ Nothing in

e

,this Memorandum shall relieve any Party of any contractual‘

liability or duty imposed by this Memorandum or a subsequent

S e
L
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Treatment and. Delivery Agreement..

. A.91-05-025

14.6. Workers' Compensation Claims. Each Party shall beax

-the costs of discharging all liability imposed including costs

and: expenses for attorneys' fees and other costs or defending,

- settling, or otherwise administering claims arising out o: ‘work=

ers’. compensation ox employers liability claims brought by its

o V‘ /“"J

employees.

™

14.7. Replacement of Pro Rata Riqht of Contribution. &he

insurance,. indemnification, hold harmless, and reimbursement
‘provisions set forth above in Sections 14 l and through 14 4 are

-intended to and. shall replace, and be applicable instead of, the

i

Pro rata right of contribution provisions oi Government “code

oo

-Section..8395. 6,_to the extent the Section is applicable. S

-~ a-u it e
e e A

T e

15. RELATIONSHIP OF PARTIES.‘

- : V\ -

Except as provided in Section 14 the covenants, obliga-

tions, . and. liabilities of the Parties are intended to be several

e S e e

and. not joint or collective, and nothing herein contained shall

‘,\.,__

_ever be construed to create an association, join venture, trust,
or partnership, or to impose 2 trust or partnership covenant,

~obligation, ox liability on or with regard to any one ‘or more of .
the. Parties. Each Party shall be individually responsible for

its. own covenants, . obligations, and liabilities pursuant to this

e e o

“Memorandum.; No. Party shall be under the control of ordshall be
deemed to control any other Party or the Parties as a group. No

Party shall be the agent of or have 2 right or power to bind any

.other Party without its express written consent, except as
expressly provided in this Memorandum. C

T
-
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16. ASSIGNMENT.

Oy

. No—Party shall assign or transier it right oxr” interest in .

™

this Project, in whole or in part“,‘ without ‘the written- consent of .

each of the other Parties, which consent shall“not be’unreason-

,ably withheld.; Any assignment or transfer by a Party without
&consent shall be void and shall result in"a termination of-that
Party's right (=3 o interest. No assignee or ‘transferee shall:
obtain any right oz interest in this Memorandum until’ ‘it ‘assumes
by written instrument all obligations under this Memorandum with
respect to the right or interest transferred ‘or assigned, ‘and it
.becomes a Party to this Memorandum by executing ‘this ‘Memorandum
ox. amendment thereto. Nothing in this Memorandum ‘shall allow
District to sell Treated Water irom this Project £0any person or
entity other than City and DEw without ‘the written‘consent of
both City and DEW which consent shall not- be unreasonablymwith-
held. Prior to selling Treated Water irom the Project to any
person or entity other than the City or DEW} District shall first
'oiier the water to City and DEW in amounts pased on ‘each’ Party's
_relative share oi the Project water and costs’ at that’ time, on
the same terms as set iorth in the then existing Treatment and

. Delivery Agreement. The price o! any Treated‘Water ‘s6Ld" By
District to a third party shall be not less ‘than "the- “full cost of

“,producing the water including capital Sunk Costs, treatment, and
administrative costs, and in any event shall not "be” lower than
‘the price to City and DEW In the event the cost” of“furnishing
water to a third party is less than the charges to a ‘third party,

the excess revenue shall be applied to the’ operation ‘of‘the

S i ._._‘“, N R T
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'Project. Subject to the provisions of this-Section’ tRis‘Memo-

randum shall inure to the benefit of and be binding upon*the .
Parties and their respective successors and’assignees. " Notwith-
standing the foregoing provisions of this Section~167*DEW‘shall
have the right without the prior written ‘consent of the other:
Parties, to assign or transier its right ox interest “4n %he ™
Project. to an assignee or transferee of 'all, ‘or ‘substantially
all, of its public utility assets or of- all, orwsubstantially
all, f those DEW public utility assets located within ‘District's
Irrigation District Boundary,
such assignment or transier, such assignee or transferee shall
assume. the obligations to continue to operate-the utility assets
.50 transferred and the retail water business -attached thereto and
provided, rurther, that the security required by seetion-10.4 and
agreed to by District and DEW either remains in place or ' 4s -
replaced (a) by other security in, or substantially in, compara-
ble forn and substance, or (b) if such assignee ‘or ‘transferee
shall be City, by inclusion of other security which ‘satisfies the
Tate covenant theretofore given District by city inder sasd”

Section 10 4.

AR

17. GENERAL PROVISIONS GOVERNING MEMORANDUM.

oty

. -
hd -

.1 Severance. In the event that any oi the terms, ‘cove-

nants, or conditions o: this Memorandum or'the application of any

o

_term, covenant or condition shall be held invalid as’ to any Party
ozT circumstance by any court having jurisdiction ‘over the Parties
or subject matter o: this Memorandum, all other terns, ‘covenants

ML

or conditions of the agreements and their application “shall not

~49- 000193 O/ TXTTIZ/ VP
57980-16400/02/24/93/238/3
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be atfected thereby, but shall remain in force and effect unless

© A.91=05-025

.

a court holds that the provisions are not eeparable from all

o

other provisions of this Memorandum.
17.2. Waiver. The waiver at any time by any Party of fes

rights with respect to a default or other matter arising tn"
connection.with this Memorandum shall not be deemed a waiver with

- {--A, ‘,.\.‘__,,_‘:,.
R .

respect to any subsequent derault or matter.

S 17.3. Counterparts. This Memorandum may be executed in "

counterparts. Each Party shall deliver its executed counterpart

to District,fwhich shall deliver a fully conformed counterpart to

A e g ®
L PP

‘each Party. . _
17.4. Suppcrtinq Resolutions and PUC Approval. rQEn*?Artf

represents. that it has legal authority to enter into this Memo-
randum and to pertorm its obligations hereunder, and shall attach
to this Memorandum a duly authorized resolution evidencing the
authority.. The person executing this Memorandum on‘behalf of

each Party shall also be authorized to do so by resolution of its

Govezxning Body, which shall also be attached to this Memorandum.

Priox to execution of this Memorandum, DEW shall also obtain
approval to execute this Memorandum from the California Public

Utilities CommiSSion ahd a copy of that approval shall be at-

..-f. "

S f.a,.k._ - -

tached to this Memoranaum.

l7 5. No Rights in Other Parties.

N ey

the sole benerit of the Parties and shall not be construed as

granting rights to any other person other than the Parties or,

o
e o e b

- except as specifically set forth in this Memorandum, imputing to

.
-t

any person the obligations imposed on a Party."

=50~ 000393, O/ DCTII/NYP

57980=16400/02/14/91/273/3
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7. sArAmendmentr, This. Memorandum may be amended only by a

. A.91-05-025

written instrument duly executed by all of the Parties hereto.

17.7. Obligations Prior to Termination. The obligations of

the Parties incurred pursuant to this Memorandum prior to termi-
nation of this Memorandum shall survive the termination. -

.17.8. Captions. . The captions and the headings in this

Memorandum are inserted merely to facilitate rererence and shall

aee
L i

-have_no-bearing upon the interpretation of any o! the terms and

- e v

provisions hereof.

‘x, P

17.9. Additional Documents._ Each Party agrees to make,

.w o-‘.

execute:and deliver.any. and. all documents reasonably required to

-

U

‘

implement- this Memozandum..

o

17.10. Each Term Independent. Each term,_covenant, and

[ RS TR

condition of this Memorandum is. deomed to be an independent term,
covenant, and condition,. and the obligation of each party to
pexform all of the terms, covenants, and conditions to be kept
and performed by it is not dependent upon the performance by the

. other Party or Parties oL 3Ny OF. all ot the terms, covenants, and

e
'e,, i a In

conditions to be kept and performed by the other Party.

v’f'

17.11. Geverning Law. This Memorandtm shall be interpreted,'

HYEVA w

governed by, and construed under the 1aws or the State of Cali-

E ARSI AR

fornia. - .. .. ..

Ve e -
Y

P

'~:18. _TERM.AND TERMINATION. . =

. a ‘,A»»..e,,..,_w
LR mn FEPR SR I

- 18.1. -Execution by All Parties. This Memorandum shall not

‘.‘c

. become errective until it ‘has. been executed by all Parties. At

. that- time, this Memorandum shall continue in effect until the
earlier of the following: ) -

00039 M0/ TXITS /WP
57980~16400/02/14/90/T23/2
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18 l1.1. Superseded by Other Adgreement. 7This Memorandum -

is superseded by a Treatment and’ Delivery Agreement .or ‘other

agreement which, by its terms, supersedes this Memorandum.

Termina-

18. 1 2. Termination by Unanimous - ‘Agqreement.

tion by unanimous agreement of the Parties.:

18 2 Termination of Participation Prior to Financing.

Notwithstanding any other proVision in this Memorandum.tc the

contrary, any Party, prior to the ‘time District-issues:.bonds or

certiricates of partieipation or other-evidence-of Indebtedness

for the purpose of financing the Project, upon-not- less.than

thirty (30) days written notice to the other two Parties, shall

be entitled to terminate its participation in the Project at any

time (a) the Party determines that the Project is not.feasible

because of technical, engineering, or economic’ reasons, oxr if

adequate insurance ia, or’ probably-will, not be available at a

commercially reasonable price, or for' other reasons.as. would .

cause a reasonably prudent utility in‘the same or: similar circum-

~

stances to terminate its participation in a project ‘as<is: contem-

plated by this Memorandum, or (b) City or DEW "determines. that

District has :ailed to meet its Phase T or, {f financing-has not

yet been obtained, its Phase II obligations, ‘and -has ‘failed to

pursue the obligations with due” dflfgence. ~If the Memorandum is

terminated by DEW, then City at its sole option may maintain this

Memorandum in full force and effect'as’ between.City’and District

by agreeing in writing to assume all of. DEW's’rights;  entitle-

ments, obligations and liabilities” pursuant ‘to” this Memorandum.

,,,,,

=52~ ooo:oa.nomd'::sm.
- 37940=16400/02/34/93/%58/3
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'option may maintain this Memorandum in full force and ‘effect as

between DEW and District by agreeing in writing to assume all of

City's rights, entitlements, obligations and liabilities pursuant

to this Memorandum. ﬁf.i':}m ﬁ“-;ﬁrm,
SIS e d R o A

19. UNDERTAKINGS.

T2 IAnyundertaking:by;any Party to any other Party, or to the
public, under any provision of this, Memorandum is rendered
&N )
qstrictlx as an accommodation and shall not constitute the dedica-

tion of the system or any portion thereof*by the undertaking

[ S S ., s o . -

Party to~the public or to another Party ox" any thrrd party, and
4t is understood and agreed that any. undertaking under‘any

provisions of or resulting from this Memorandum by a Part;“shali

-cease upon the termination of the Party's obligations under this
,:Memorandum or the Treatnent and Delivery Agreement.

'20.' WATER RIGHTS 'AND OWNERSHIP.

Neither City nor DEW shall own or acquire any of District s

o o e, ot

water rights, but shall be entitled to the” delivery-of Treated

‘_Water in.accordance w;th ‘the texms. of this Memorandum.' Neither

g 4.- «

facilities ‘of the, Project.

’.nm.-k.--..--- s
o ™ A .....'.,.lt ..4

21. NOTICES.
Any notice, demand, or request provided for in this Memoran-
" difn Shall be In-writing; and shall be deemed properly served,

given, or made if delivered in person oOT if sent by registered or

District: Chief Executive Officer
e e e o Modesto Irrlgation District '
Post Office Box 4060
Modesto, CA 95352

ey e

-53- 00039 .0/ DX /NP
57100-16600/02/14/91/’.‘.73/3
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City: = City Manager
T - City of Modesto ..
- Post Office Box 642
- ‘Modesto, CA 95353 .

President - . L
Del Este Water CQmpany

Post Office Box 3250 .. .. oo
Modesto, CA 95353 .

s
RN
e

**’MODESTO -IRRIGATION -DISTRICT

.Secretary,

Approved aé to’ Legal Form*‘
FEET MR MULERTE S GCITY-OF TMODESTO:R0L 3 vnie

PﬁﬁJ Baxten, Act1ng thy Manager

..A./\A RN

,...‘.'..

Attest'“” ' —
conoom Lo CARY c.l.erk

-

”h@é}ové&yii“éiFtbgaI'Fofﬁ:“”ﬁ“"

L I - .
o - . " .

- DEL.‘ESTE: WAT
a California co;poration

"o

000393 200/ DTS /WP
$7980=16400/02/34/9L/ZI3/)
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A.97-05-025 . -  Exhibit “A”

- . , . RESOLUTION" NO. 90-50

DETERMINATION TO CARRY OUT
THE DOMESTIC WATEH PHOJECT .

. WHEREAS, the Board, of D;rec ors of the Hodesto I::;gat;an

Distzict. finds.as fcllows.bw . .

- N
- © mn el e m e g

. Histoxrically,. the. azea in, and a:ound nodesto has received

s

4ts municipal anc. indpstr;al water.supply from groundwater. In

. recent years, hcweve_, the area has exper;enced, and continues to

e o

-experience, declining. g:oundwate- levels and a dete:-arnt;cn in

-v-

the guality of grouncwater. More. str;c* wa.e: supnly regulations

and - lower allowable l;m;ts fc* cext in con.am;nan:s have been

- Tu’ »

,_prcmulgatad by state and tede-al authoritieg. The Modesto

.Irzigation Distzict (7 Dlst:;C"), the C;ty cf ches.o ('C‘*y )Y,
.and. the Del Este Water Company. ('De’ Este') expec‘ a centinued

decline in water guality-and guantity. unﬁess an al;e:nat;ve

-y

scuzce of water is developed.

]

o ey

- In-November, 1984, 2 rgpqztmentitled :xodes.o-Ce-es Axe2

Water Manacement Study”,.prerased Dy James X. Montgomexy

L. e

. Consulting Engineess,- Inc., and Leedsh_ll-h :ke"hc--, Inc., (The

v i aar

~1984 Montgomery Study”) recommendec 2 two-phase program oz

conjunciive use ef g-cundwa:e_ and ::ea'ed su:face wate= to meet

- S .

.-the. water supply needs.of the azxea. . .. . ... .

In March, 1989, a :epc:: eq:;:’ed "Modesto Suzface Water

Treatmeat Study”, prepared by James M. Montgomery Consulting
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Engineers, Inc., (the"'lgahS“Montgome:y Study”) ut:.l.z.zing the -
findings of -the 19784\..Mon1;g.omer~_{ Study, made recommendations '
rege.:d.mg :he size and. lecation of 2 water treatment plant anc
relatéd transmss;on £a.c::.l:.t.:.es, and suggested various .

alternative treatment plant sites to be considered. That study

recommended that a site near Modesto’ Reservoir be the preferred

elternative in the EIR prepared for the p:r:ojoc:.

Because 'che course of action‘ recommended. ‘in the szudies

could have signiﬁcan‘:’"‘environmental effects; as “defined by the

California Cavirenmental Quality Act' ("CEQA")*the District caused

' to be prepared an Envirommental Impact Report- (“EIR®) to consider

various project alternatives.  The EIR was duly completed, and on

April 10, 1950, at its wegular boazd meeting; the District’s

' 'Board of Directors certified the Final EIR ‘has having been

' completed in compliance with the ‘CEQA-(Publit-‘Resoizces Code .

§21000 et sew.) and the Giidelines for the Implementatiocn of the’
Califczmia Eavizonmental Quality Act (Title 14..CiCiR. §15000 et

seg.) e =TS

"7 A Pilot Plant-Study was conducted at the Modesto Reservoir

‘site to determine the recomtended process trainfor the proposed

“‘water treatment plant. Theé-Pilot Plant Study-concluded that

“direct filtration treatment, with pre-ozonation ‘and chlorination

" for final disinfection’ would meet-all- water” quality and process

performance criteria. -The’ Pilot’ Plant’'Stidy was'presented to and

e
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. accepted by the sttr;ct s Boerd of Dzrectors o Apr;l 12, 1990.

37

The Boe*d has duly reviewed and considered tﬁelxnfo:mAt;en

conte;ned in the 1984 Montgomery Study, the 1989 hbntgomery

Study, the Pilot Plant Study, and the Pinal EIR.
ImplementAtion o£ the p:eject at the Modesto Reservoir site

‘will bave certain ‘significant env;ronmental impacts." The EIR

-

" identifies cértain mitigaticn measures that can-be implemented o
:educe or el;m;nate each of the LmPACts. ‘A Iist-of ‘each of the
sign;t‘cant environmentel imPACts ‘that’ axe likely to occur, and
the m;t;gat;on meesures for each such impact, ‘are-set forth in

Exh_blt"Af, attached hereto and anorpcrated here;n<by this

e L Y '
“ “ ¥ . B ’

reference.

Based upon the«mater;al presented in the FinaIEIR,

includinq without limetation the Draft’ BIR, the'cémments and the
responses the—eto, as well as informazion’ presented o the Boaxzd
"at Lts meetxngs cf Apr.l 10 1990" and'Apr-l 17,7 1990, the Boazd

nds that the nit igation meast:ee"set forth {n Exhibit A" will

m;t;gate or evc;d the sign;ficant envi:onmentar'effec's
-midenti‘;ed‘;n the Fimal EIR. The ‘Board ‘alsc £inds, based upen
the same Lnfo-mat_cn, as well as the P;lot PIant Study and the

‘xnfcrmat;cn presented at its meet;ng of'Ap:;l 12, 1950, that the

best alte:native is the Modestc Reservoir site. " A,ccmplete

statement ef f;ndxngs w:th reqard to ‘the’ mit;gation and avoidance

- .

o: the signiﬂicant environmental meaCts ‘{3 set zorth in Exhibit

=p-, attached hereto and incorporated herein by this refexence.
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~The cAlafo:n;a Env;ronmenzal Qual;ty Act :equ;:es the

~ i = R e P

Discrict to adopt a Mitzqac;on uonito:;nq P an when it determines

"vrm(‘“

to carzy out a pro;ect wh.x.ch wxll have s:.gn:..t;.cant env;:onmenta.

T~ -

effects. A.H;txgat;cn Monitorxng ProgrAm has been p:epa:ed wh;ch

~will ensure that the m;tiqation measures identi{;ed in

- Exhibit "A" will be ca::ied out. Tne Mitigat;on Han;tor;ng Plan

;here;n by this reference.

- of the Modesto Irragation District.,__

PR

is set forth in Exhibit 'C‘, attached hereto and anorporated

T e e i £ ,....._.

e e
A e ay

Now, therefo_e,_BE IT RESOLVED thet the Board cf Directors

B -

e adiat

'-"‘ w‘ﬂ‘v.ﬁ ‘.«

1.  The Mocesto Ir:;qaticn Distr;ct shall car—y out the

Modesto Surface Water Troeatment Projoct- tho Projucz shall ‘o

- - -

1located at Modesta Reservo;r, and shell ut;lzze the d;xect

. filcratieon process with pre-czonation and chlorinaticn for final

.disinfection; . . ...

‘be incoxporated into the PronCt,

e e

PR o=

~ 2 rhe m;.;gat;on meesures desc ibed in Exh;b;t 'A' shall

"“'"'"‘“. - -

s .‘,,,..,A,
ol

3.;, Such mitigation mensu:es w111 elmm;nate or substanti=-

--n,-..._l C= i
L e

ally lessen the s;qnzzicant envi:cnmental ef:ects o£ the Project

,identi‘ied Ln the Final EIR-

mwadopted-

A The £;nd;ngs set £orth in Exh;b;: 'B' are hereby

L]

T DS e DLl LTTLS L

e P .
PRSI va , S P - -

Yo o sita l""

LS The M;t;gaticn Mon;to:;ng P-ogram set £o:th in Exhibic

RN IR A
o

s ‘hereby adopted, and che Dis:zzc-'s Ch;e: Executxve Officer

o, o
AR P

- .
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is hereby appointed Envircnmental Menitor for purposes of said

Ly

Mitigation Monitoring Program; and R S
6. A Notioe of Determination shall. be prepared-and filed

in compliance with the requi:ements o£ the cAlizornia

Environmental Quality Act and the. CEQA,Guidelines.

- Moved by Director Cownn, ‘seconded by7ﬁiroctor Biliington,

P CR .

‘ghat the foregoing resolutionfbe adoptod _q“g"@

v .o

Upon zoll call the !ollowing vote was: hod.'€

AN Dy

Ayes. Directors Lyons, Cowan, Beék, Billington, Xidd

Noes. Directors None ‘ ST el

Absent: Directors None j“"ﬂ : H*ﬁjf?f'ifb

The Presideno doclaxed the resolution 5d°P=e¢'”,M”

¥--.

: I, VICXIE EHRLER, Sec*etary of the Boa:d of Direczoxs of Th
MODESTO IRRIGATION DISTRICT, do hexeby CERTIFY:that.the foregoing
is a full, true, and correct. copy . of a, resolution duly adopted at
2 regular meeting ot said Board of Directors held on the l7th day

of Apxril, 19580.

Secretary of the Boazd o£ Director:
of the Modesto Ir-igAtion Distzic:

R RS DY
L WY LMGAALT R Y
CINRS P ST L
WA AR LW
v Laaly L
LTI SN

+ ot "o
RO L R
v
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30N L miD DONESTIC WATIR PROGRAM “IUNX CRITIT
} RN A A SR SRl :* el R L et
CONSTLTANT CONTRACTS R S A S P
Amounc of Cost Jhared dyr
" ST e . e : - -
=ID Board Resol. Coneragrol/ : Total U 7 Gty ol -« Del Cate” -;u;;
Nuspar. Date - ~ . Description Amoun Hodesto Water Co. Coxc™

. _ w ol \
Ll

TR 3/15/98 James: N, NOATgORETY « 206,000,00 72,100.00 "30,900,00 10).000.00
" pevelopsent of's Mater TrOAUBARAL . Ton T e e R .
rlant Sitiag Stwdy,. focludingy T b0 R got4o o B Y
=.wvatel requiresesots evaluation;
= plant-capacity decermiaation: o
« aite evaluation; and
- -water. (TSLTATAE, process ._-ul.\nu.oa .
39-53  3/9/%% Jamas M. Nontqomery 496,000,007 172.600.00" -~ 74,400,00 2140,000.00
Authorizes complecion of s piloc . g
study ol alternative vater Treatmaat’ L e e e
processas and development ol ‘ o T
pPrelimunary design eritaria.. Results
of atudy to'De used Lo Th@ - o - -~
Environasntal Impact Report and to
. 'davelop preliminary. dasign criterid

for tha treatment plant, = - -~

Jamas M. Hontgome o ~5,000.00 L.7%3.00 750.00 -« 2,%00.00
srief assesiment of the public - LTIUT ML T T
information s¢Tivities conducted to
date for the Fodesto Walef Treatment
program, 3ubcoatractorl: Solen and
AZBOCLAtES.

» >

SURTOTAL Jamas R roatqomery | S I L UL T075000,00 0 247,450.00-~ 106,050,080 353,33Q.00

4/16/88 UAS Consultants 91,736.07 32,117.40 13,764,610 43,0% .06
Periorm required enviroamental
studies and prepare ragquired
enviroamental documenta Tegarding

‘the proposed munjcipal and ' '
{ndustrial vater treatment plant
e w0 sdring. (EIR). ‘ :

R - o e
e P

- 4/31/89 .ONS COABUITANCLS = s v 4 - P > Sty , 1.101.36
[T ~hmendment NO.. 1," ‘additional " e R ey
) T T atwdies,” Locluding conduct rare . " . T e

S WL Tplant surveys TiL T et

o
= -
[ R . b . ™

rotion 3720790 ORS Consultants 11,889,007 4,161,130 0 1.783,08 5,944.50
Ttems Tequasted Lo ORS . o : T e .
lecter of 67337891, . 9.164.00
- ZiCe-ADALYSLS REPOLT Vv
addandum; submitted to T 77
e 3m~.1./t/"» o lmas 4. P
T =TMdasciosal tI-scoping T oL
L meeCABQR. T D, T T e
- Additinal EIR public
nearings on project
SCALUS.
And Reviev copy of Draft ‘
IR, , 1.”5.00 SO AR L e 4 ek g b ey 3

et

-

90=74 £/19/90 URS Coansultants 29,522.00 10,332,70 4,428,230 14,76L.00
Anandment No. 11 Archasclogical
scudias and additional work os
Iresaponse to commanti oOn Dralt LIk,
as follows,
= URY letter of 2/¢/90 =
reviav of responses o
Drafe TIX. 20,451.00
URS lettar of 4/30/90 —
a. Cultural resources
¢archaeological) study
4t thres Altervative A
aitas, and 4,000.00
b. Linal priating,
malling and 0

additiocaa) copias of
pratt BIR, 59071000

STFTOTAL ORS Consultants 123,3%0.)9 47,382,374 20,206.73 €7,461.12

DoaverSuaxloatl/9d Tuq Teb 19. 1991 0L
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wIh DORMESTIC WATLR PROGAMY =gyN% COSTI”

3

PEEPTETEDY I

R Amount of Cost Shared dy!

Du) Litw
Yater CoO.

ity of
"f:;:wnodcsto

so=74 €/19/%0 e, Tees

S e

Turbidity mositorisg systess [

- Two TUXDLdiTY matars
- Isstallation (dY nn)

" SORTOTAL AWC, Inc.

_a"‘ !

Pending .3/8/%07 EIP Asmocliates

R

L gire=specific bonanical: studies . .. . .,

aszential for complliance with

 susToTAL LI Associates

- Y et

TOTAL CONSULTANT CONTRACTS

(Note: Ipcludes isstallation by MID oL 31.730) - T L v o

I e .
e ‘.

»ID DEOICATED STATT TINE

.

~lgeatt Wama T

. oA IO&SOO;Q#DQQG“
Cgresoee s TN TLY 2,062.50
1,730.00

1,242.50

4,373.00
1,750,900

. 10,%00,00 3,062.50  1,332.30

6,12%.00

LI 4,800,007 1,680,000

; e on, T

5 #730,00- ..

o A sy e
'

2,400.00

oot . g i P B a 2 "
CIOA. R S TR R e,
-

ST I el 800.00 1«‘!0-00ﬁ.,m-.a730.ooua

2,400.00

e

‘87,650,

P

RTINS Y T e

I ety e 1 A e

By e

S T U T mIT L e,
jzfi';frv'A’*”"-°‘*c°“v‘h‘r'd‘br'
Toral <t “eiry el Dul- LaCe
- . NEOWAL ... ‘- rodesto . water Co.

S n ek el e

Jo7- 299, 574404 1207389023 T 429,686.12

| A%e]
~3unk
[{-T3

r;rzbd.cévcrid':

A -

\A-13/31/88  Law De Lang " (@ Sovy’
1/71=00/35/89 .. .~ lee De Lasco td 5oy,
|+ Lae De 1ano

SUBTOTAL.

M (P -1) 3

10/16-12/31799 °
(@ 100\

1A
SUMTOTAL .

o ‘Greg Dias ,

- . [T

-.Allea-Shert £ ,xooiahﬂ’
-t

' $/29=1/33/%0. 0
““Allen Short

8/1=12/15/70

STBTOTAL Allen 3hore

y.10 DEDICATED STATT TINC

DoawtrsunkCosta/d1

1000y ST

e

CUEL 9L, 4L0 o B 0.0Q sy o 10,00~
€0,909.75 0,00 " T TeTe0

71,941,110
60,909.73

Lt

T 132,850,143 il g, 005 e U0, 00%

132,8%0.8%

PN s e ‘e [Rs

e . 20,349,585
e e e ‘.:-.’337’.’! . o

o e e [
. e < Ty
FROGRRIN RIS S v S ]

0,00 0.00
300002 I L00m09/

20,349.53
43,237.94

DL L3 ST A6 000 e 000,

63,507,486

SnamsoLToals e Am i glad
0.00" " " 0,00
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PREE I N

RBSOLUTION NO. 91-32

~ APPROVING -MEMORANDUM OF UNDERSTANDING - e

AMONG MODESTO IRRIGATION DISTRICT, CITY -
OF MODESTO AND DEL ESTE WATER COMPANY,
POR THE DOMESTIC WATER PROJECT o

WHEREAS, the Modesto Irrigat;on sttrict "MID“ | City of
Modesto "COM" .and. Del Este Water Company 'DEWC" have worked
~together to develop a Memorandum.of Understandingrto govern thelr

..relationship with regard to the design, finance,»constructxon,
operataon and ma;ntenance of the surface water treatment plant

waam oy
I S .
ST A v an

 and distribution system facilities;: and . S At
WEBEREAS, the ~MID", "COM" and "DEWC" have agreed to the
final Memorandum of Understanding as presented 2t today s meet;ng
to this Board of Directors for consideration. SR
' BE-IT RESOLVED, That the Board of Directors.of the Modesto
Irrigation District does hereby author;ze:;and dxrect'”the
_ President.  and Secretary to execute the - * Memorandum . Of
'Understanding ' a.mong:: ‘Modesto Irrigation District, vaty-‘of.
o Modesto and. Del Este Water Company. Reference is. hereby made. )
© . said. Memofehdﬁh of Understand;ng, filed as Document No.” 4269 1n
the office of the sttrxct s Secretary, for full part;culors '
. Moved by Dzrector _Lyens, seconded by Director Cowan,—tha.
: therforego;ng resolution be adopted. Cart amits s

Upon- roll call the following vote was had:
"Ayes: '~ Directors-Beck, Cowan, Billington:, Kidd, Lyons-
Noes: Directors None
Absent: Directors None

. The. Presiden: declexed the resclution adopted.

e as

R e e

oOo

I, Vickie Ehrler, Secretary of the Board of Directors of the
MODESTO IRRIGATION DISTRICT, do hexeby CERTIFY that the foregoing
is a full, true, and correct copy of a resolution duly adopted at
a special meeting of said Boa:d o; Directors held on the 26th day’

of February, 1991. \/Q jih& C,@,
i

Secretary of the Board of Directors
of the Modesto Irrigation District
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MODESTO CITY COUNCIL
RESOLUTION NO. 91-126

A RESOLUTION APPROVING A MEMORANDUM OF UNDERSTANDING WITH MODESTO IRRIGATION
DISTRICT AND DEL ESTE WATER COMPANY FOR DESIGN, FINANCING AND CONSTRUCTION
OF A SURFACE WATER TREATMENT PLANT, TRANSMISSION PIPELINES AND RESERVOIRS

" BE IT HEREBY RESOLVED by the Council of the City of Modesto that the

Memorandum of Understanding with Modesto Irrigation District and Del Este

‘Water Company for design, financing and construction of 2 surface water

treatment plant, transmission pipelines and reservoirs be, and it is hereby

approved.

BE IT FURTHER RESOLVED that the execution of said Memorandum of
Understanding by the designated city officials be authorized.

The foregoing resolution was introduced at a regular meeting of the
Council of the City of Modesto held on the 26th day of February, 1991, by
Counciimember Patterson, who moved its adoption, which motion being duly
séconded by Councilmember Muratore. was upon roll call carried and the

resolution adopted by the following vote:

AYES: counciImembers:  Bird, Dobbs, Irizarry, Lang, Muratore, .
patterson, Mayor Whiteside

NOES: Counciimembers: None

ABSENT: Counciimembers: None

Qrtmimel Slzned 2y

ATTEST: e S
NORRINE COYLE, City Clerk

The torcgoing b O corract ¢opyyo¢ the
arbeinal ¢n 41 i this office vhn'ch has
P ar? i now in Juil terce

b B i af e Gty
dovaly of Sroanlous St of

(END OF APPENDIX A)




