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. ' acific Gas & Electric Company (?G&E) has filed a
'pétitiOn for modlficatton of Decision (D. 5 91 06 050, - I
D.91-06- 050, we approved a settlement agreement and mutual release’
(settlémént agreement) which hould ‘amgnd the Interim Standard 7
Offer 4 Pover Purchase Agreement. (PPA) betweén PGSE and Dexzel, B
Inc, (De?zel) : : R
_‘ PG&E requests that D. 91 06 050 be modified to assure PG&E
of rate recovery for payrents nade in accordance with the amended
PPA. For the reasons stated pelow; we modify D.91-06-050 to
clarify that the pricing provislons pursuant t6 which PGSE will
‘make payments to Dexze) uider the amended PPA are réasonable, and
therefore are Lecovefable from ratepayérs without further
reasonablene=s review by this Commission. HoweVer, we' make this
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V'simultaneously to deliver the specified améunt of firm capicity
continuously into PG&E‘s. system as requiréd by the PPA.

.. On July 27, 1990, D pexzel filed Complaint 30-07-"
alléging, among other things, (a) that its facility qualificd for a -
firm capacity rating of 29 megawatts effective February 20, 1930; ;5'
(b) that PG&E oweéd Dexzél firm capacity payments based on a firm ‘ &
capacity rating of 29 megawatts going back to February 20, 1990;'
(c) that Dexzel was entitled to interest on the cepacity paynénts _

withheld by PGLE and (d) that PGLE breached its duty to act tcward ’

pexzel -in good faith.

2.2 The Settlement Agreement S
In August 1990, the parties executed an 1nterim agreement'

regarding firm capacity payments which was to renain in effect T
pending resolution of the complaint case. Pursuant to this intefimﬂ
agreemeént, PG&E agréed to pay Dexzel for firm capacity based on"“f
~ PG&E’s estimated firm capacity rating of 27.5 megawatts. The
1parties then engaged in further settlement negotiations which
produced the settlement agreement subnmitted.for our approval in
. Application (A.) 91-03-043. The settlement is based on’ Dexzel‘
‘{intentién not to operate EOR during peak. demand periods. In return
for PG&B's recognition of February 20, 1990, as the firm capacity
availability date and its agreerent to make firm capacity payments :
based on 29 megawatts subject to thz terms and conditions of the
PPA, as amended by the secttlement agreement, Dexzel promised not to;'
conduct .EOR operations during thé on-peak and partial-peak hours of
PGLE’'s peak summer months (curféntly June, July and August) and. -
durifig the on-peak and partial-peak hours of the niné remaining
months of the year. :

The settlement agreement also contains verification
guarantees and penalties designéd to nonitor Dexzel'’s compliance
with the above described restrictions. Specifically, Dexzel is -
obligated to report each month to PG&E every half hour period when
pDexzei conducts EOR operations during an on-péak or partial-peak.
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- and Capacity Power Purchase

Agreément between Pacific Gas and -
C Electric COmpany and Dexzel, Inc.'

Dexzel, Inc., a corporation,
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S , Casé 90 07 068
ve. - - S (Filed July 27, 1990)

g .Pacific Gas and Blectric Company,
- a cérporation,~--

"ﬁéfendaﬁt}f:

"OPINION -

o Pacific Gas & Blectric Company (PG&E) has filéd a
petition ‘for modification of Decision (D ) 91 06 050

D.91-06- 050, we approved a settlement agreement “and mﬁtual release
(settlement agreement) which would aimend the Interim Standard

, Offer 4 Power Purchase Agreement (PPA) betweén PGEE and Dexzel,-
Inc. (Dexzel).~ :

- . PG&E requests that D 91- 06 050 be modified to assure PG&E'

of rate récovery for payments made’ in accordance with the amended

" PPA. For the reasons stated below, we modify D;91-06-050 to

clarify that the pricing provisions pursuant to which PGSE will

make payments to Déxzel under thé aménded PPA are reasonable, and

therefore are recoverable from ratepayérs without further: '

reasonableness reviéw by this Commission: However, we make thiS-
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:modification with the proviso that Pu&E's payments to Dexzel must
,,"be made in accordance with the terms of the amended settlement
-aagreement and PPA. !The commission will retain authority to’ audit
payments -after the ‘faét to ascertain that the contract is prudently
'administered by PGLE and that it is consequently reasonable for B
PG&E to be reimbursed by its ratepayers. » -
2. Backg;g nd

2.1 The Controversy : : S
A summary of the underlying dispute, which we set fOrth

in more detail in D.91-06-050, is as follows. Dexzel operates a
29 megawatt natural gas-firéd combined cycle enhanced oil_recovery
(EOR) cogeneration facility near Bakersfield, California. Thié
facility first delivéred énergy to PGLE on November 30, 1989,
pursuant to an Interim Standard Offér PPA.

The PPA provides that PGLE’'S obligation to pay for firm
capacity begins on thé daté firm capacity is available. The PPA ‘
defines the date that firm capacity is available as the day ,
,following the day theé facility demonstrateés to PGLE’s satisfaction
that it is capable of operating simultaneously to deliver firm
capacity continuously into PGsE’s system. To satisfy this
criterion, PG&E requires the qualifying facility (QF) (in this case”
- Déxzel) to take a firm capacity demonstration tést (FCDT).

On February 20, 1990, Dexzel took a FCDT. oéﬁéel
conducted the test without simultaneously conducting EOR operations
in the oil fields adjacent to its facility, since it did not inteénd
to conduct 'EOR operations during any on-peak hours of any summer

. month. In March, 1990, PGLE began paying Dexzel for énergy -

delivery. However, PG4E disputed the validity of Dexzel's FCDT,
questioning the impact that the EOR opérations might have on the
facility’s electrical output. PG&E theérefore assertéd that
Dexzel’s FCDT was invalid and Dexzel was not entitled to payments
for firm capacity because Déxzel had not demonstrated t6 PG4E’s
satisfaction that the facility was capable of operating




:simultaneously to deliver the specified amount of firm capacity
- continuously into PG&E’s system as required by the PPA. .
On July 27, 1990, Dexzel filed Complaint 90-07- 068

~alleging, améng other things, (a) that its facility qualified for a

firm capacity rating of 29 mégawatts effective February 20, 1990: :
(b) that PG4E owéd Dexzeél firm capacity payments based on a firm
capacity rating of 29 megawatts going back to February 20, 1990;

(¢) that Dexzel was entitled to inteérest on the capacity payments
‘withheld by PGEE and (d) that PG&E bréachéd its duty to act toward N

Dexzél in good faith.

2.2 The Settiemént Agréeement :
In August 1990, the partiés executed an interim agreement

regarding firm capacity payments which was to remain in effect ,
pending resolution of the complaint casé. Pursuant to this interim
agreemént, PGLE agreed to pay Dexzel for firm capacity baséd on
_PG&E’s éstimated firm capacity rating of 27.5 megawatts. The

~ parties then éngaged in further settlément negotiations which
‘produced the settlément agreéement submitted for our approval’ in
Application (A.) 91-03-049. The séttlement is based on Dexzel's S
~ intention not to operate EOR during peak. demand periods. In réturnj
for PG&E‘S recognition of Fébruary 20, 1990, as the firm capacity
availability date and its agréement to make firm capacity payments
based on 29 megawatts subject to the terms and conditions of the

" PPA, as amendéd by the séttlemént agreéement, Dexzel promised'nct to. -
conduct EOR operations during thé on-peak and partial-peak hours. of
PG&E's peak summer months (currently June, July and August) ande
during the on-peak and partfal-peak hours of the nine remaining
months of the year, ‘

The settlement agreement also contains verification
guarantees and penalties designed to monitor Dexzel’s compliance
with the above déscribed réstrictions. Specifically, Dexzeliie'
obligated to report éach month to PG&E every half hour period when
Dexzel conducts EOR operations during an on-péak or partial-peak
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'-Qperied} If Dexzel conducts EOR operations during any half h0uf

interval of the proscribed periods of one of the peak gummer
months, PG&E's firm capacity payment to Dexzel for that éntire -

" month will be based on 27.5 megawatts, rather than 29 megawatts;

1f Dexzél conducts EOR operations during any half hour period of
the proscribed period of the remaining nine months of the year,
PG&E’s firm capacity payment to Dexzel will be based on o
27.5 megawatts for those proscéribed hours during which Dexzél
conducted EOR operations. In addition to these penalties, Dexze17s'
conduct of EOR opérations during a proscribed period gives PGSE the
right to curtail certain of 1ts energy déliveries from Dexzél
during off-peak and super off-peak periods. '

2.3 D.91-06-050
PG&E filed A.91-03-049 requésting that the COmmission

. apprové the settlément agreémént entered into by PG&E and DeXzél.
 In D.91-06-050, we approved the settlement agreement. We nOted
that the Division of Ratépayer Advocates (DRA) had reviewed the
complaint; the application and settlémént agreeément, and had
réecommended approval of the settlement, subject to later CommissiOn
review of fts obligations and the éxercise of its rights under ‘the"
PPA and séttlemeént agreement. We also stated that PG&E egreedfté--
this modification. ' ' ' o
2.4 PGsR's Petition For Modification of D.91-03-050

On July 16, 1991, PG&E filed a petition for modification
of D.91-03-050. PG4E réquests that D.91-03-050 be modified to
assuré PGLE of raté recovery for payménts made in accordancé with
the amended PPA, subject to reasonabléness review of PGLE's
administration of thée agreemént in its Energy Cost Adjustment

1 Under the settlement, PGSE has thé right to verify Dexzel’s
reporting by inspecting Dexzél’s facilities and reviewing its

records.
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_Clause (ECAC)'pféCéédiﬁg. PG&B argues that utility purchases of QF
power under a standard offer PPA are per ge reasonable and - f,

reCOVerable in rates without ECAC réview. PG&E séeks the same ?f*
assurances for this aménded PPA. PGSE cites seveéral cases iﬁ which
PGLE contends utilfties sought and obtained the Commission’s
advance approval of nonstandard agreements. PGSE states that. »
unless D.91-03-050 is modified, PG&E mdy be forced to lét the .
settlement agreement lapse and return the mattér to the complaint
proceeding. :

DRA has filed a timely proteést to PGLE‘s petition for
modification, stating that D,91-03-050 is consistént with previous
Ccommission decisfons, and that therefore, the petition should be
denied. 'DRA argues that in prior decisions approving the ‘térms of
PPAs, thé Commission has approved the terms of contracts and has
consistently resérved the right to assess the reasonableéness of
subsequent contract administration in ECAC proceedings, which 7
includes an evaiuation of whether payménts were properly ‘made iﬁ
accordance with contract térms. DRA further argues that although
the térms of standard offer contracts may not be reviewable in ECAC
proceedings, payments are still subjéct to reviéew to make sure that
they were properly made in accordance with the approved contracts.
3. Discussion

D.91-06-050 approved the settlément agrééement betwéen
PGSE and Dexzel. The issue préséented by PG&E‘s petition for . _
modification is whéther D.91-03-050 should be modified to clarify ‘
that it not only approvés the séttlemént betweén PG&E and Dexzel
under Article 13.5 of our Rules, but also contains a specific o
determination of reasonablenéss of thé pricing provisions of the
amended PPA which would foreclose any futuré objection to the
recoverability of the reénegotiated contract payments by the ntility'
- from its ratepayers. :
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In Malacha Hydro Limited partnership v. Pacific Gas and
‘Electric Company (Halacha), Da91 07- 054, slip, 12, we articulated
the distinction betwéen thése two issues. : :

~=consistent with Rule 51.8, in D 91 02-044 the
commission héld that ‘the Settlement of a
complaint does not entitle the utility to a
reasonablenéss determination of the éxpénses
borne under the terms of the settlemént or a
revised powéer purchasé agreement.’ Thus, thé
two questions aré entirély indepéendent of one
another, and differént standards apply.
Whereas Commission approval of a séttlement
‘under Article 13.5 is an official affirmation
which would give the Commission power within
the limits of its jurisdiction to énforce the
agreenmént betweén thé parties, a réasonabléness
detérmination forecloses any future objeéction
to thé reécoverability of rénégotiated contract
payments by the utility from its ratepayers.
(Citations omitted.)

: In Malacha, slip, 12, we stated that insulation of the
'renegotiated contract téerms from future Commission review 16"
consistént with thé conceptual underpinnings of thé Standard Offer.'
He ekplained. that since Standard Offers were déveloped as &
'package, ‘thése contracts as a whole wére considered reasonable to
ratepayers and "automatic approval 6f those terms by the COmmission'
was guaranteed.” However, since modified PPA‘s change the terms of
the Standard Offers, we reasonéd that these modifications must be
reviewed by this Commission in order "to insure that ratepayers
receive ‘commensurate concessions.’* (Id. at 13.)

, in Halacha, we stated that our Guidelines for contract
Administration of Standard Offers pérmit parties to negotiaté
modifications to their Standard Offer 4 contracts to settlé a
dispute. Weé récognized that "if the modification of the contract
résults in aggregate payménts with a net presént value equal té or
greater than that which would be received under the unaménded
contract, it i{s presumptively reasonable® if accompanied bY'price
or performance concessions which are commensurate in value.
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;,>?‘ids at'17') We reasoned that this presumption applies because the’

original Standard Offer contract is presumptively reasonable. ;75
- {1d.) : _ i
S In this case the ‘settlement agreement does not increase :
the payment provisions of Dexzél’s Standard Offer PPA. MoreOVer,
‘thé settléemént agreement provides for Deéxzel'’'s additional - :
;performance guarantees, and hefghténed verification provisions
designed to monitor Dexzel's compliance. in D.91-06- 050, slip, 5,
we discusséd the bénefits of the séttlement agreement to RN f
ratepayers. Thé agréement provides, among other things, for jf:*'
Déxzel’s increased pérformance commitménts, and provides PG&E with
the ability to monitor Déxzel’s compliance. If Dexzel violates '
restrictions on EOR operations, it shall be subject to capacity
payment reduction and économic curtailment penaltles.; We' also
noted that DRA récommended approval of the settlement, subject to
~ later Commission revlew of the reasonabléness of PG&E'S performanceﬁ

“and adninistration of its obligatiOns and thé exeércise of its ‘

- rights under the PPA and settlément agreement, to which '
recommendation PG&E has agreéd. - -

'~ DRA beliéves that the énforcement provisions of the>
settlement agréément provide a strong incéntive to Dexzel to
deliver 29 megawatts of firm capacity as provided by the PPA and
that those provisions protect the ratépayers. Based on the
recommendatiOns of DRA, and our reéview of the settlement AQreementﬂ»
and its underlying documents, we also find the contract prOvlsiOnsff
governing payments to be made by PG4E are reasonablé for ECAC ‘
purposes. - - -
Howevér, in the underlying application and “this' petitibn“‘
for modification, we have not beén givén any detail on any past or
" future payments which have or will be made pursuant to thé aménded-

' PPA. Therefore, we grant thé modifications set forth below with |
the proviso that PG&E’s payments to Dexzel must actually be madé in
accordance with the terms of the amended PPA. This means that the
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'1Commission retains authority to audit the histéry of payments after
- the fact’ (including any payments made to date) to ascertain that -
. the amendeéd contract is’ prudently administered by PG&E and that it
is consequéntly reasonable for PG&E to be reimhursed by its;ii_-"
ratepayers. Thus, although this decision holds that the paYment f
provision térms of the amended PPA are not further reviewable in
ECAC proceedings, payménts are still subject to réview to ensure
that they are properly madé in accordance with the approved
contracts. S S
A copy of the Order of D.91-06-050, as modified by this
decision, is attached as Appendix A. o
Findings of Fact
1. D.91-06-050 approved the Settlement Agreement and Mutual
Releéase between PGSE and Dexzel which amended their Interim _.;;j,'
Standard Offer 4 PPA. R
2., PGsE filed a Pétltion for Hodification of D.91 06 050, to
~ assuré PG4E of rate récovery for payments made in accordance with
the settlement agreement and the Intérim Standard Offer 4 PPA to
which {t relates, as amended consistent with the settlement i;V
- agreemeént (amended PPA) ; snbject to reasonableness review of PG&E'S
administration of thé agreemeént in its Energy Cost Adjustment
Clause proceeding.
conclusions of Law
1. PG&E‘s petition for modification is granted to the extent

set forth below.
2. Finding of Fact 3 of D.91- 06-050 is modified as followss,

The pricing provisions of thé séttlément agreeément and the Interim

standard Offer 4 power purchasé agreement to which it relates, as
amended consistént with the séttlement agreement (amended PPA) are
not subject to further reasonableness review by this COmmissiOn,
but thée Commission retains authority to ascertain that the amended
PPA is being administered prudently and that any past or future
paynménts arée made in accordance with the amended terms thereof ’
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3. Flnding of Fact 4 of D. 91-06 050 1s deleted. fhff 5":~;

4, Paragraph 2 of thée Order in D,91-06-050 is modified as
follows: The prlcing provislons of the settlement agreement and
the Interlm Standard Offer 4 power purchase agreément to which it

- relates, as amended consistent with the settlement agreement

(amended PPA), are reasonablé, ' PG&E is ‘éentitled to reCOver all .
payments ‘made pursuant thereto through PG&E‘’s Energy Cost
Adjustment Clause proceeding, or -any other mechanism the Commission
| may "éstablish which provides for ‘full recovéry 6f such payments.ﬁl '
5. Paragraph 3 of the order in D.91-06-050 is modified as
_followst The recovery ‘of payments (whether past or future -
payments) made by PG&E under the aménded PPA i§ subject to

ga’Commission réaviéew. of the: reaBOnableness of PG&B's performance aﬁd

I'adminlstration of lts obligations and exercise of its rights under'

" the amended PPA.

. 6. Anéw Paragraph 4 of the Order in D.9l-06 050 is added as'
-iffollowse The Commission’s approval of the settlement is final and
not subjéct to furtheéer reasonableness review, éxcept as otherwise

="provicled herein.
7. Paragraph 4 of the Order ln D. 91 06 050 is renumbered to

paragraph 5. » .
, ‘8. since thé order in D. 91 06 050 was effectlve on the date
of its issuance, this order is éeffectivée today. :

ORDER

IT IS oansnsn thatc
1. FPinding of Pact 3 of Décision (D, ) 91-06- 050 1s modified

as follows: The pricing provisions of the settlément agreement and
‘the Interim Standard Offer 4 power purchase agréement to which {t
'relates, as amended consistent with the séttlement agreement
(amended PPA), are not subject to furthér reasonableness review by
this Commission, but the Commission retains authority to ascertain
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that the amended PPA is being administered prudently and that any
past or- future paYments are made in accordance with the amended
terms theréof. : ' ' : -

' 2. Finding of Fact 4 of b. 91 06- 050 is deleted.

, 3. Paragraph 2 of the ‘ordéer in D.91-06 .050 is modified as
followst The pricing provisions of thée settlement agreement and
the Intérim Standard Offeér 4 power purchase agreement to which it
relates, as amended consistent with thé settlément agreément o
(amended PPA), are reasonable._ PGSE is entitléd to recover all
payments made pursuant théréto through’ PGEE’s Energy Cost
Adjustment Clause proceeding, or any othér méchanism the Commission
may establish’ which provides for full récovery of such payménts.

4. Pparagraph 3 of the Order in D.91-06- 050 {s modified as
followst The recoévery of | te (whether past or future
payments) madeé by PG&E under the amended PPA is subject to.

. Commission review of the reasonableness of PG&B's perfOrmance and
administration of its obligations and exercise of its rights under

the amended PPA.
5. A new Paragraph 4 of the Order in D.91 06 050 is ‘added as

followsi The Commission’s approval of the settlément is final and
not subject to further reasonableness review, except as otherwise

provided herein.




= :'f‘Gi Paragraph 4 of the order:fn D£91—06<050 is renumbered to ff
Paragraph 5. R » IR - :
T Except as modified herein, D 91 06 050 shali remain 1n

effect.-f;A31~ - :
l . This ordér is effecti#é today. R S
b Dated January 10, 1992, at San Francisco, california.- o

DANIEL Wm. FESSLER DR
e - president .
" JOHN B. OHANIAN - .
- PATRICIA M. ECKERT G

’,Nom D, SHUMWAY .

- Commissioners .

1 CERTIFY p& mns bé sa¢n
WAS Appgé?!gb‘ BY. JHE ?-.Bove
c‘ MM] lonms TObAY ‘
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APPENDIX A

Thé Order in D 91 06-050, as anended by today's decision;
is set forth below: -

ORDER

IT IS ORDBRKD thatl

1. The Settlement Agréement and Mutual Releases dated as of
November 30. 1940 between Déxzel, Inc., and Pacific Gas and S
 Electric Company (PG&E) aré approved. :

2., The pricing provisions of thé séttlément agreement and
the Intérim Standard Offer 4 power purchasé agréemént to which 1t '
relateés, as amended consistent with the séttlement agréement i
(amended PPA}, are réasonablé.  PGLE is eéntitled to réecover a11
payments made pursuant theréto thréugh PG&E‘s Energy cost’ _' ' ,
7 Adjustment Cclause proceeding, or any other méchanism the Commissionf

may establish which provides for full recovéry of such payments.r‘ ‘

3. The recovery of payments (whether past or future L
payménts) made by PGLE undér the amended PPA is subjéct to
Commission réview of thé reasonableness of PG&4E’s performance and
administration of its obligations and exercise of its rights under f
the amended PPA.

4. The Commission’s approval of the settlement is final and
not subject to further reasonablenéss reviéw, excépt as otherwise_
provided heréein. Lo

5. C.90-07-068 {s dismissed with préjudice.

6. Except as modified herein, D.91- 06-050 shall remain in

effect.
This oxrder is effective today.

(END OF APPENDIX A)




