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1. Sl1.,.ary / ,"'. 

pacific? ;Gas & Elp.ctric company" (PciSEr has' illed a ' 
petiti6n 'lor inQdificat~on of Decision (D.J~ 9'1 ... 06.;.050. "In , 
D.91-06-0'50, ,..,e approved a settlement a4reeme"tlt'attd mutual releas~ 

_ " /e.. _ ...".. .' .. 

(settlement agreement) which \wuld' am~nd the Interim standArd 
Of leI' 4 P6\r~er Purc;hase Agreementi(p~A) between PG&E and Dexzelt 

inc i (Dey.zel). ~' 
PG&E requests that ,D. 9 }~06-050: bemOdifi~d toassu~ePG'E 

of . r~te recovery for payments GAda in ,Accord'ance with· the 'amende·d 
PPA. For the reasons stated ~loWi i.le'nKxlifY D~9i-06.;.050:to 
clarify that the pricing'p~o~isi6ri~ purs~ant t6 which I?G&E·will 

'make payments to DexzeJ under the amend~d PPAare reasonable, and 
therefor.e are recove/abl~ from ratepayers without further, 
reasonablene'-:s revJe"..r by this Commission. ~()wever/: we make this 

/ 
/ 

/ , 

, ," ,i 

/ 
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. simultaneously to deliver the s~cified am6untof "firm ("lp]'city 
continuously into PG&E's system as required by the PPA. 

On July 27, 1990, Dexzel filed Complaint 90-07 ~... -

alleging, among other things, (a) that its facility qualific;; (or a 
firm capacitY rating of. 29 megawatts effective February 20, 1990;/ 
(b) that PG&E owed Dexzel firm capacity payments based on a firm/' 
capacity rating of 2~ megawatts going hack to February 20, 1999(-
(c) that Dexzel was entitled to interest on the capacity paYF.e~ts 

. .' , 
withheld by PG'E and (d) that PG&B breached its duty to actt6ward 

oexzel in good faith. 
2.2 The Settl~nt Agreement 

In August 1990, the parties executed an interim agreement 
regardinq fim capacity payments which was to renain in effect 
pending resolutiOn of the complaint case. Pursuantt6 this interim 
agreement, PG&E agreed to pay Dexzel for fiITtl capAcity based on' . 
PG&E'6 estimated firm ci'lpacity rating of 27.5 rr,e·gawatts. Th~_-
parties theil engaged iil further settlement ne.gotiatl0Iis which', 
produced the settlement agreement submitted. for Our approvill'i l1 
Application (A.) 91-03-049. The settlement is based OJi" oexzet~s 
intenti6ri not to.operate EOR during peak demand periods. Iilreturn 
for PG&E's reCOy'nition of February 20, 1990, as the finn cap~qity 
availability date and its agree~ent t6 make firm capacity paYmehts 
based on ~9 Inega· .... atts subject to th'3 terms and conditions of the 
PPA, as amended by the settlemt'nt agreement, Dexzel promised not to 
conduct.EOR operations during the on-peak and partial-peak hours of 
PG&E's peak 5U;'ulier rwnths (curi~ntly Junet July And Auqust) and 
duri~g the on-peak and partial-peak hours of the nine remainin9 

months of the year. 
The settle~ent Agreement also c6ntains verification . 

guarantees and penaltios designed to monitor Dexzelis compl~ance 
wi th the abov(: descrIbed restrictions. Specifically, Daxzel is ..... 
obligated to report each month to PG&E every half hour period when 
Dexze~ conducts EOR operations during an on-peak or partial-peak 

- 3 -



. ---' • - - :. __ - J .'">-." ~. ~ ~ 
, , .-

.' - c • - '.; '_, :"._. _ ~ ~. • ~ -_ 

-' '~ - , 

. THIS DOCUMENT HAS 
: .' -

, . 

~ .. 

... BEEN REPHOTOGRAPHED 
. . 

·TOASSURE . 
'. . 

LEGffiILITY 



• 

Applica~ioJ\, 6f~a~iflc:'Gasand ) 
Electric, company for ail order , ) 
appr6viilgsettlEment of a complaint ) 

,case btobght by, ~xiel i ,InO., and ) 
amendment,6fth~ long-term Energy' ) 
and cap~oityPower purchase' ' , ') 
Agree,ment between Pacific Gas and ) 
Electric companyand,I)exzel, Inc. ) 
--~~~~------~------------~) 
oexzel, 'Inc., a,'corporation, 

Complain~nti 

va. 
, ' 

pacific'Gas and Electric company, 
a corpOI-atlotli 

~ 
~ 
J 
) 
) 

, ~ , 

oofendant. ) 
""'--------'---~--:----'-' ) 

',' 

~.~~~: : .. :. -,.. 

\:M~W~ar~,: ,!::;", " 
J~N':I,cO;lm', 'C':~ " 

, ' 

- ~- - -
, ' 

gn_art " ' " 
',' . pacific Ga,s& inectric'C6mpanY -(PG'E) has' filed a 

petition 'for m6dlfication of Deoision(O. )9'1-0G-,~50~ 'In 
0.91-::06-050, we approved a settlement 8greeritentAnd mutualreleilse 
(settlernentagreerilent) which would amend the Interi~5tandard 
Offer 4 powet- purchase Agreerne.nt '(PPA) betweenPGU~ and Dexzel', ' 

1. 

Inc. (Dex,zel).' 
, PG&E requests that 0'.91-06-050 be rood'ilied to as.sur'~ PG&E 

of rate recovery for pa~erit6 madeiJ\ a~cotdahce withth,e"ainEfndecl 
PPA. For "thereasOtls stated ~16W, we modify o';9i':"06'.;.050 to' 
clarify thAt the pricing provIsions pursuant to ,which ~G,&E will 
make payments to Dexzei under the amendedPPA a'rE!reasonabla", and 
therefoteare recoverable from ratepayers without fU'rther" 
reasonableness review by this Commission. Howeverrwe make 'this 
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'_ modificati6tlwith the proviso that PG&E's payments to Dexzel must 
.. ~ made in accordance with the terms' of.. the ameilded settl~tnent 
agr~em~ri~' ~ilci: PPA'.'-:The commission will retain' authority' to :audlt ' 

. ~ ~ 1 - ; : .. " '. ; _ ~ , _ . . . . ... " . 
parmentEr'after the' fAct to ascertain that the .contract is prudently 
administered by PG&E and that it is consequently reas6riab1'e tor -
PG&E to be reimbursed by its ratepayers. 
2. ,Background 
2.1 The Controversy 

A summary of the underlying dispute, which we set forth 
in more detail inD.91-06-0S0, is as fOllows. Dexzel operates a 
29 megawatt natural gas-fired combined cycle enhailc~d Oil-recovery 
(EOR) cogeneration facility near Bakersfield, california. This 
facility first d~livered energy to PG&E On November 30,1989, 
pursuant to an Interim standard Offer PPA. 

The PPA provides that PG&E's obl~9ation to pay for firm 
capacity begins on the date firm capacity is available. ThePPA 
dafines the date that firm capacity is available asthe'day 

,following the day the facility demoilstrates to PG&E's satisfaction 
that it is capable of operating simultaneously to deliver- firm , 
capacity continuously into PG&Eis system. To satisfy this 
criterion, PG&E requires the qualifying facility (QF) (in this. case 
oexzel) to take a firm capacity demonstration test (FCoT). 

on February 20, 1990, Dexzel took a FCDT. Dexzel 
conducted the test with6ut simultaneously conducting EaR operations 
in the oil fields adjacent to its facility, since it did not intend 
to'conductEOR operations during anyon-peak hours 6£ any $ummer· 
month. In March, 1990, PG&E began paying Dexiel for energy • 
delivery. HoweVer, PG&E disputed the validity of Dexzel'sFCDT, 
questiorHoq the impact that the EQR operations might hAve on the 
facility's electrical output) PG&E therefore assert~d that 
Dexzel's FeDT was invalid and Dexzel was'not entitled t6 payments 
for firm capacity because Dexzel had not demonstrated to'PG&E's 
satisfaction that the facility was capable of operating 

- 2 -

l . < ~,' • 

\ , 

• 

• 

• 



• 

• 

- ' ' -

AW/,iJJ/i..s 

. simultaneously to deliver the specified amount of firm capacity --.. 
continuously into PG&E's system as required_ by the PPA. . 

On July 27, 1990, Dexzel filed Complaint 90-07-068-': 
allegingl among other thirtgs, (a) that its facility qualified~fok- a 
firm capacity rating of 29 megawatts effective February 26~')990f 
(b) that PG&E owed Dexzel firm capacity payments based on a firm -
capacity rating of 29 megawatts going back to February 20,19-90; 
(c) that Dexzel was entitled to inter~st on the capaoity payro~nts 
withheld by PG&E and (d) that PG&E breached its duty to act toward 
Dexzel in good faith. 
2.2 The settie.ent Agree.ent 

In August 1990 1 the parties executed an int~rim agreement 
regarding firm capacity payments which was to remain in effect
pending resolution of the complaint case. pursuant to this i~t~rim 
agr~ement, PG&E agreed to pay Dexzel for firm capacity based On-
PG&E's _estimated firm capacity rating of 27.5 megawatts. The 

'- parties then. engaged in£urther settlementnegotia_tiOns whI9h·
produ.ced the settlement agreement submitted for our approval in. 
Applibati6n (A.) 91-0J-049. The settlement Is based on oexzelr~ 
intention not to operate EOR during peak demand ~riods. In r~tuiil 
for PG&Ets recognition of February 20, 1990, As the firm capacity 
availability date and its agreement to make firm capacity paiments 
based oil 29 megawatts subject to the terms and conditions of the 
PPA, &s amended by the settlemEmt agreement, oexzel promised. not to,·, 
conduct EOR operations during the on-peak and partial-peak hou~s of 
PG&E·s peak sununer months (currently June, July And August) and' 
during the on-peak and partial-peak hours of the nine remaining 
months 6f the year. . 

The settlement agreement also contains verification 
guarantees and penalties designed to monitor oexzel's compliance 
with the above ·described restrictions. Specifically, Oexzel is 
obligated to rep6rt each mOnth to PG&E every half hour period wh'en 
Oexzel conducts EaR operations during an on-peak Or partial-peak 
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. period. 1 If Dexzel conducts EOR operations during any half' hout 
interval of the proscribed periods 6f one of th~ peak 8ununer ' 
months, PG&E' s 'firm capacity payment to Dexzel £01' that entire 
month will be based on 27.5 megawatts, rather than 29meqawatfsi 
If Oexzel conduots EOR operations during any half hour period6f 
the' pt'oscr tbed p&ri6d of. the remiHrling nine months of the year, 
PG&E's firm capacity payment to Dexzel will be based on 
27.5 megawatts for those proscribed hours during which oexzal' 
conducted EOR operations. In addition to these penalties, Dexzel's 
conduct o£ EaR operations during a proscribed peri6dgives'PG&E the 
right to curti.!l certain of its energy dtHiveries from oexzel 
during off-peak and super oft-peak periods. 
2.~~.~1-06-0S0 

PG&E filed A.91-03-049 requesting that the co~issiori 
approve the settlement agreement entered into by PG&Ebnd Dexzelo 

'In 0.91-06-050, we approved the settlement agteement~ We noted~ 
that the Division of Ratepayer Advocates (ORA) had tevieloted the 
complaint, the application and settlement agreement, and had 
recommended approvAl 'of ~the settlement, subject to laterCoDUtiisslon 
reView of its obligations and the exercise of its rights ulldet 'the' 
PPA and settlement agreement. We also stated that PG&E agreed to 
this modification. 
2.4 PG&Bis Petition For Ik)(Ufication of D.91-03-GSO 

On July 16, 1991, PG&E filed a petition for mOdification 
of 0.91-03-050. PG&E requests that 0.91-03-050 be modified to 
assure PG&E of rate recoverY fot payments made in accoidanc~ 'with 
the amended PPA, subjeot to reasonablertess review of PG&E's 
administration of the agreement in its Enerqy Cost Adjustment 

1 Under the settlement, PG&E has the right to verify oexzel's 
reporting by lnspecting Dexzel's facilities and reviewing its 
records. 
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. cfause {ECAC)ptoceeding, PG&E argues that utility' purchases 'of' Or 
power under a standArd offer ppA 'are ~r se reasonable and 
recoverabl~ in rAtes with6ut ECAC review, pG&E seeks ihe'same . 
assurances for this amended PPA. PG&Ecites several cases ill which 
PG&E contends utilities S6uqht and obtained the Commissi6h's 
advance approval of nonstandard aqreemEmts. PG&E states that 
unless D.91-63-050 is modified, PG&E may be forced to let the 
settlement agreement lapse and return the matter to the complaint 
proceeding. . 

ORA has filed a timely protest to PG&E1s petition for 
modification, stating that 0.91 ... 03-050 is consistent with pr~v!ous 

., • 0 

Commission deoisions, and that therefore, the petition should be' 

dented. ORA argUes that in prior d~cisiOils approving the terms of 
PPAs, the Commission has approved the terms of contracts and has 
consistently r~serVed the right to assess the reasonableness of 
subsequent contract administration in ECAC proceedings, which~ ,.' 
includes an eva.)uation of whether payments were properly made i1\ ' 
accordance with cOntract tenns. ORA further arguei; that although, 
the terms of standard offer contracts may not be reviewableiil E~AC 
prOceedings, ~ayments are stili subject to review to make ~ure thAt 
they were properly made in accordance with the approved contraots. 
3. Discussion 

D.91-06-050 approved the settlement agreement between 
PG&E and Dexzel. The issue presented by PG&E's petition for 
modification is whether 0.91-03-050 should be modified to clarify 
that it n6t only approves the settlement between PG&E and oexzel 
under Article 13.5 of our Rules, but also 'contains aspeclfio<. 
determination of raasonableness of the pricing provisions of -the 
amended PPA which would foraclose Any future objection to the. 
recoverability of the reneg-6tiated contract payments by the utility 
from its ratepayers • 
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In Malacha Hydro Limited partnership v. paclflc'Ga~and 
Electrio compaily (Malacha), DdH-07-0S4, slip, 12, w~ articulAted 
the distinction between these two issues. 

·C6~ststent with Rul~ 51.8, iri J).~1~O~-044 the 
commission held that 'the settlement of a 
complaint dOes not entitle the utility to a 
reasonablenessdeteimination6f the expenses 
bOrne under the terms of the settlement or a 
revised power purchas~ agreement,' Thus, the 
two questions areen~irely independent of one 
anoth~r, and different standa~ds apply. 
Whereas Commission approval of a se~tlement 
under Article 13.5 is an Official afHrmation 
which would qive the Co~ission power within 
the limits of its jurisdiction to enfoicethe 
agreement between th~ parties, a reasonableness 
determination forecloses any future objection 
to the ~ecoverabili~y of.renegotiated contract 
payments by the utility frOm its ratepayers~· 
(Citations omitted.) '.... 

In Mala.cha, slip; 12,'westated that insulation of 'the 
renegotiated contract terms from future Cotnmissio~ revie\.i"!s' 

• 

consistent wlththe conceptual underpinnIngs of. the standard Offer. • 
We explained that since Standard offers were develOped as a: . 
package, 'these contrActs as a whole were considered· reasonabie . to 
ratepayers and -automatic approval of those terms by the.cC:>mmission 
was guaranteed.- However, since modified PPA's change the terms of 
the standard Offers, we reasoned that these modifications must be 
reviewed by this Commission in order -to insu~e that ratepayers 
receive 'commensurAte concessi6ns. J

• (Id. at 13.) 
In Malacha, we stated that our Guidelines for cOntract 

Administration 6£ Standard offers 'permit parties to ne96tiat~·:· 
modifications to their standard Offer 4 contracts to settle a 
dispute. We recoqnized that -if the modification Of the contract 
results in aggregate payments with a net present value equalt6 or 
greater than that which would be received under the unamended 
contract, it is presumptively reasonable- if accompanied by price 
or performance concessions which are commensurate in value. 

- 6 .:. • 



• 

~. ~~ 

~ (ld. at 1'1.) we reasOned that this ~ presllmpti6h applies ~~6aU6~'the 
original standard Offer .contract is presumptively te.asonab~e. ~ 
(id. ) 

In this cass; ~~ the ~ settlement agreement d6eS notiridt~~se 
the payment provisions of Dexzel's St~ndard Offer P·PA. ·Hot~·qver,·· 
the settlt'!ment agreement provides for r>exzel's additiohal'~ • 

. performance guarantees, and hcHqhtened verification pr6VisiOJ\'~ 
designed to monitor nexzelts compliance. In i>.91-()6-050/~~lip,·5j 
we dis~us8ed the benefita' of the settlement agreement t~. c ~.', '" 

ratepayers. The agreement provides, &norig other thing-s, for ~ 
Dexzel's increased performance commitments, and provides PG&Ewith' 
the' ability to.monitor Dexzel's compliance. If oexzel violate"s, 
restrictions on EOR operations, it shall be 'subject to'capacity 
paYment reduction and economic curtailment penalties. ~ We ~iso' ,:', 
noted that DRA recommended approval of thesettlementjsubjectto, 
later Commission .re'view of the reasonableness of PG&E's perfob;,.anC:e 

~ and administration of ~ its obligations and the exercise', of iht ' 
• • _ ~~ c 

, rights under the PPA and settlement agreement; to which 
reconunendatioil PG&E has. agreed. " " . 

DRA believes that .the Emf6rcement. provisions, of, t')i~ 
settlEment agreement provide a strong incentive to Dexzel, to 
deliver 29 megawatts of firm capacity as provided by the pPAarld~' 
that those prOVisions protect the ratepayers. Based on the 
recommendations of DRA, and our review of the settlement a greellie nt 
and its underlying documents, we also find the contraot provisi6n~:
governing payments to be made by PG&E are reasonable for ECAC: 
purposes. 

However, in the underlying application and thispetlti6il 
for modification, we have not been given any~detail on any pastor 
future payments which have or wiil be made pursuant to the amel1ded' 
PPA. Therefore, we grant the mOdifications se~ forth below wit'h~ : 
the proviso that PG&&'s payments to oexzel must actually be made in 
accordance with the terms of the amended PPA. This means that the 
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'corninission retains.authoiity to audit'the history 6f·payiu~J\tB after 
the fact (includit'lg any' payments' made to date) to ascertain that 
the amended 'cOntract is'~tudentlY administ~ted by PG&E and that it 
is consequently reasonable for PG&Eto be reimbursed hy:tts' , 
ratepaye~s. Thus, although thisdecisioil holds that the;paym~rit 
provision terms of the amended pp1\ are not further rO'\;!ewabltl"Jn 
ECAC proceedirigs,' payment$ are still subject to r~vlew b;ensure 
that they' are properly inade 'in accordance with the a'pproved 
contracts. 

A cOpy of theordei of O.91-Q6-050, 8S modified by'this 
decision, is attached as 'Appendix A. 
Findings of Fact, ' 

L D.91-06-050 approved the settlement Agreement and' Mutual 
Release between PG&E and Dexzel which amended theirlnterim 
Standard Offer 4 PPA. " , 

2. ,PG&E filed a Petition for Modification of' D. 91-0~-6'50,'to 

• 

assute'PG&E of 'rate rt!covery for payments made in acc6rda.nce~ith 
the settlement agreement ~nd the· Interim standard Offer 4 ppA to " • 
which it relates, as amended consistent with the settlement 
agreement (amended , PPA); subject to reasonableness r~viewof PG&E '.S 

administration of the agreemb'nt in its Energy Cost Adjustment 

clause proceeding. 
conclusions of Law 

1. pG&E's petition for modification 1s granted to the extent 

set forth below. 
2. Finding of Fact 3 of D.91-06-050 is mOdified as lollowSi 

The pricing provisions of. the s~ttlement agreement and the' Interim 
standard Offer 4 power purchase agreement to which it relate's, as 
amended consistent with the settlement agreement (amended PPA) are 
not subject to further reasonableness review by this Commission, 

-- .. .. ." -" .' . . 

but the Commission retains authority to ascertain that the amended 
PPA is being administered prudently and that any past or future 
payments are made in accordance with the amended terms thereof • 
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3. Find!ng of Fact '4 6f 0.91-06':'050,' is deleted. ' '" "; 
4. Paragraph '2 of the-Order in 0.91-06'-050 i~modlfied/,a~ .~, 

follows a The pricing ptoVi~H>ns, 01. the sett'le-ment agreement a'nd, ' 
the Interhn' standard olfer 4 p6~er purchase' agreement t'6 ~hi~~ it ' 
relates, as amended c6tuHstent' with the settletnent'agreemeilt 
(amended PPA), are reasonAble. 'PGfrEis'entitled to'recov-erall 
payments made pursuant thereto through PG&E'SEnergy Cost 
Adjustment clause proceeding, or any other mechanism the Commission 
may estAblish which provides for full r~covery 61. such paYments. 

s. ParAgraph30f the Order in D.91--06-0S0 is modffied as 
,follows. The reco'!ery 'of payments (whether past or future 

, payments) made by PG&E under the amend,ed I;PA' is 'subject to 
;,' 'commission review of th~' reasonableilEUis 'of PG&Eis performance and 

- --~ ~ . :.: 

administration 'of its obligAtions and exercise 01. its rights under 
the amenda<l PPA. 

6. 'A new para<rraph ,4 of. th~ OideJ7" in D. ~1-06-05() isadd~(r as . 
"follows' The Commission's approval of the settle~ent is final and 

not subject to further reasonableness r~view, except ~s 6therwi~e: 
provided hereiil. . 

7. Paragraph 4 of the Order In D. 9'1';06-0S() is rellumOOi'ed to 
paragraph 5. , 

s. since the order in 0.91-06-056 was effective 
of its issuance, this order is effective today. 

ORDER 

IT IS ORDERED thatt 

, , 

on the date 

1. Finding of Fact 36f Decision (D.) 91-06-050 is modifi~d 
as follows. The prioing provisions of the settlement agreement and 
the Interim Standard Offer 4 power purchase agreement to which it 
relates, as am~nded consistent with the settlement agreement 
(amended PPA), are not subject to further reasonableness review by 
this Commission, but the Commission retains authority to ascertain 
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that the amen~ed PPA" Is bein(r' admin'!stered prudently' and "that any 
past ()rfutur~ payments are made 'in accordance with the amended 
terms thet~6f. 

2. Findiilgof Faot 4 01. 0.91-06-050' Is deleted. 
3. paragraph 2 Of th~ Order in 'D. 91.;..06-050 is modifi~d as 

follows t The pricing provlsi6n8cif thf!' se'ttlemerit agreemen,t' and 
the Interim Standard 6ffer 4 power purchase Agreement' to which it 
relates; as Amended consistent wIth the settlement agreemerit 
(amended PPA)/are reas6nabl~. PG&E is entItled t6 recover, all 
payments madl!~ursuant thereto. throuqhPG&Eis Energy Cost 
Adjustment 'Clause proceeding, Or any other mechanism the Commission 
may establish which provides for full recovery of such payments.' 

4. paragrAph 3of the Order in 'o.'91-06-0S0'!s mOdified as 
followsl The rec6veryoi. paYments (whetherp~storfuture 
payments) made by PG&E under the amended PPA is subject to 
commission review6fthe reasonablenes!i of PG&E'S perf6rmimce and 
administration of its'obligations and exercise 6f its rights under 
the amendad PPA. . 

5. A ~ew paragraph 46f the Order in 0.91-06-050 is added as 
follows. The'commission's approval of the settlement is final and 
not subject to further reasonableness review, e;(cept as oth~rWise 
provided herein. 

t, 
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APPBHDIX A 

The Order in D.91-06;..050, as amended by today's.decisiort, 
is set forth below, 

ORDBR 

IT IS ORDBRBD that. 
1. The Settlement Aqreement and Mutual Releases dated as Of 

NoveIDber 30. 1990 between oexzel, Inc., and pacific Gas and 
Electric company (PG&E) ar~ approved. . -! 

~. The pricing provIsions of the settlement agreement and 
the Interim standard Offer 4 power purchase agreement to which it . 
relates, as amended consistent with the settlement agreement 
(amended PPA) I are reas6nabl~ •. PG&E is entitled t6 recoVer att. 
payments made pursuant thereto through PG&E's Energy cost _ 
Adjustment Clause proceeding, or any other mechanism the C6mmis~ion' 
may establish which provides for ful1retovery '-ofsuch payments ~ 

3. The recovery of payments' (whe-ther past or future - . 
payments) made by PG&Eunder the amended PPA is subject to 
Commission review of the reasonableness of PG&E's performanc~ and 
administration of its obliqations and exercise of. its rights under 

- . 
the amended PPA. 

4. The Commission's approval 6£ the settlement is final and 
not subject to "further reasonableness review, except as otherwise
provided herein, 

5. c.90-67-069 is dismissed with prejudice. 
6. Except as mOdified herein, D.91-06-050 shall remain in' 

effect. 
This order is effective today. 

(END OF APPENDIX A) 


