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~ This decision resolves certain outstanding legal and 7

: pr0cedura1 matters in this complaint. SpeCLfically, it provides:
guidance to the partles regarding the Commission’s use of the terms
"holding out" and *incidental" as they relate to defendants’ '
intralLATA capabilities. It also narrows the scope of this
complaint by finding that pacific Bell’s (Pacific) complaint
réquests damages from defendants which the commission cannot order.

We deny defendants’ notions to dismiss.

I. - The Co-issioﬁ‘s Use of the Ter-"Hbldiﬁq Oﬁt‘,

Pacific alleges in this complaint that defendant
interexchange companies (IECS) have been unlawfully 'holding out*"
that they have authority to provide intraLATA services. Thé term
"holding out” has been used in utility regulation in determining
whether or not a service offering is that of a common carrier
subject to regulation. rraditionally, the term has referred to an
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_;indiscrlminate or general'offering'to'the public. The Commission
- has used the term as it applies to intraLATA carriage by IECs in :
:several decisions.;;ﬁz .

, _5The Commission first used the term as it relates tol .
'1ntraLATA communications in Decision (D.) 84-01-037. That decision
prohibited IECs whé had applied for message toll. service authority '
rfrom holding out intraLATA services. -

Subsequently, in D.84-06-113, we granted pacific* s
Yequest to require the IECs to6 advise currént and potential
customers that intralATA calls *(1) may not be lawfully placed over
their networks and (2) should be placed over the facilities of the
-~ local ekchange'carfiers without any further advice being given~®
(emphasis in original). Pacific argues that this requirement is
“the crux® of the holding out rule. We disagree. Neither N
D.84-06-113 nor any other decision characterizes this requirement
as one which applles to any 1EC services othér than message toll 7
‘serv1ces.' In fact, the Commission subsequently addressed the issue

of intraLATA Carriage by IECs in several decisions where IECS had

" applied for other. new authority. In those decisions, we considered
‘the matter of intraLATA traffic séparately and in some cases -set
forth standards which différ from those adopted in D.84-06-113
(see, for examplé, D.86-05-073, D.$8-11-053, D.90-04-023).

Moreover, D.84-06-113 does not define holding out
~specifically. The requirement that IECs advise their customers of
. the limits of their authority was not a definition of holding out
but, as the deécision states, a *further" requirément to the
prohibition against holding out, )

D.90-08-066 defines holding out as it applies to IECs:

Interexchange carriers are not permitted to
offer or advertise intraLATA serviceés they are
" not authorized to provide, even though they may

be technically able to provide the services.

This is the only explicit definfition of holding out
offered by a Commission decision addressing intral.ATA capabilities
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'-'of IECs and does not contradict ahy previous Commission discusslon
of holding out. Bécause it is the only ‘explicit definition of
holding out as it applies to intraLATA sérvices, we will rely on it
~_and other, broader interpretations relating to other utility _'

" sérvices in considéring the merits of Pac;fic s complaint. Paoific_
may also attempt to demonstrate that IECs have violated b.-aé ~06-113
by failing to inform their customérs that they are not authorized -
to provide intralATA message toll services. o

If. The Commission's Use of the Term *Incidental Use®

- Pacific’s complaint alleges that theé intraLATA t#éffidgof
defendant IECs is more than incidental. The Commission hééthed ‘
‘the term ~incidental* to refer to intraLATA traffie which the’ IECs
carry éven though théy aré not authorized to provide intraLATAi;,_.
serv1ces.7 Incidental intralATA traffic is permitted under '
regulatory authority in recognitlon that IECs may not be able to
prevent the carriage of such traffic because of technological or

. other practical constraints,

We have distinguished in¢cidental intraLATA traffic from
intraLATA traffic which would be considered unlawful: In ERE
D.84-06-013; the Commission found that *the question of whether :

' 1ntraLATA traffic at issue constitutes an incidental usé turns on
the defendants’ intentions.® In that decision, the Commission
denied Pacific’s complaint against several carriers who had carried
intraLATA - traffic without authority. wWe found that the défendants'
did not exhibit an "affirmative intent” to hold out and, by -
implication, their traffic was incidental. The Commission has
never defined incidental in terms of the quantity of intraLATA
traffic carried by an IEC, |

consistent with past decisions, we will in this
proceeding consider thé merits of Pacific’s complaint on the basis
of whether defendants’ actions exhibit an affirmatfive intent to
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hold out the offering of'intraLATA'servicee. We will not consider
whether intraLATA traffio is incidental on the basis of the
quantity of that traffic which defendants carry. '

IiI. Pacific’s Request for Reparations -

7 Pacific’s complaint seeks réeparations from the 1ECs for
~ revenues it alleges to have lost as a result of unlawful intraLATA
services, Its complaint doées not specify how it would calculate
reparations. 1In its reply to motions to dismiss, Pacific suggests
 the formula for reparations would be thé difference betwéen the
accéss chargé révenues it received from the IEC and the toll

revenués it would have received if the I1EC had not carried the
intraLATA traffic. _ : :

- Pacific characterizes its proposed monetary award as
‘reparations because it is asklng the Commission to impose_a
*réasonablé access charge as a substitute for the "unreasonable
and discriminatory access charges paid by carriers when they eh§age'
",in the unlawful provision of intralLATA services.- Defendants argue
‘that Pacific is seeking damages, not reparations. . Théy state the
Commission is without jurisdiction to award damages. :

It is well settléd that the Commission cannot award-
damages (see, for example, California Eléctronics Inc. v, Pacific.
Bell, D.91-08-017, and Marin Telephone Answering Service v. Pacific
Bell, 20 CPUC 2d 643 (1986)). The distinction between damages and
. reparations is also well established:

"Only a court has the power to award .
consequential damages as opposed to reparation.-
Reparation is limited to a refund or adjustment
of part or all of the utility charge for &
sexrvice...." (Garcia v. PT&T Co., 3 CPUC 2d
534, 538-539 (1980)). (Emphasis added.)

We have generally applied this standard where a serving utility
‘has, for example, overcharged a customer for a service. Here,
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'"Pacific is not a customer of defendants and does not allege
ddefendants OVercharged ‘it for utility service, Rather, Pacific
~asks ‘the ‘Comnission (1) to’ find that its own rates were unlawful
" and discriminatory,r and (2) to change those rates. Pursuant to o
- public Utilities Code Section 73%, the CommissiOn cannot award l{

reparations for rates which havé been deemed to be reasonable,

*,.(No order for the payment of réeparation upon
the ground of uareasonableness shall be made by
the commission in any instance wherein the rate
"in question has, by formal finding, been
declared by the commission to be

7 reasonablé. ... "

We have already found Pacific s access charges to be lawful and

reasonable. We could not, therefore, order reparations for those

rates. - Moreover, changing past access charges would viblate the
bar against retroactive ratemaking (Fremont Customers of PT&T, co.,

68 CPUC 203 (1968)). . - . :

The basis for Pa01f1c s proposed monetary award is that
it has lost profits and revenues which would have been returned to
ratepayers under the sharing mechanism.” No matter how " such an -
award were to be calculated, Pacific'’s requested relief is clearly
‘a request for damageés.

: In this complaint, the Commission will not consider_'
whether and to what extent Pacific may have been harmed by the
intraLATA traffic which has been carried by deféendants. - If Pacific
_ prevails in showing that the defendants have unlawfully held out
. intraLATA services, it may seek damages in a filing before a court.‘

IV, Co-pensation for MEGACOM, HEGACOH 800
and READYLINE Services

Pacific’s complaint séeks modification of compensation
which AT&T communications of California, Inc. (AT&T) pays to
pacific when AT&T carrier intraLATA traffic under its HEGACOH,
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: MEGACOM 800 and - READYLINE tariffs, . Compensation under these jv“}
jservices ‘was authorized by -the Commission. S

FOr reasons stated above, we cannot lawfully change these

rates rétroactively nor modify the rates as a means of reparations

to Pacific for unlawful carriage of intraLATA traffic. Prospective

increases to these rates are not appropriately topics of a
complaint.' If Pacific scek to modify the compensation AT&T pays'
it; Pacific should filé an application. The commfssion therefore
will not consider in this proceeding the compensation AT&T proVidés
Pacific for intraLATA traffic carried under AT&T's MEGACOM, MEGACOM
80 and READYLINE tariffs,

V. Motions to Dismiss

Motions to dismiss have been filed in this complaint by

AT&T, US Sprint Communications Company Limited Partnership, Allnet
'Communicatlons Systems of Hichigan, Inc. (Allnet), Cable and
" ‘Wireless Communications, Inc., and Com Systems, Inc.

: - These deféndants move to dismiss the complaint on the
: basis that pacific may not seek damages or retroactive adJustments
}to ratés in this forum. Some claim that Paciflc ‘cannot show that
defendants have unlawfully held out intraLATA services:

_ Pacific’s complaint presents some documentatfon which may
suppdrt its claim that defendants are unlawfully providing
intraLATA services. Although Pacific cannot claim damagés (or what
it terms *reparations®) in this proceeding, Pacific sheuld be
granted an opportunity to establish unlawful activity by
defendants., 1f Pacific prevails on this matter, it could use
Commission findings to seek damages in a court.

We will deny thé motions to dismiss.

!
o
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' yI.. Procedural Motions

L Contel of CalifOrnia, Inc. (Contel) and Citizens;_"[

o Utilities Company of california (CUCC) filed motions to intervéne*,

in this proceeding. Their motions will be granted. B
: Allnet filed a motion to allow late filing of its reply’”

to Pacific Bell's reply to motions to dismiss. No party will: be o

pfejudiced by granting thé motion, and it will be granted.-

indings of Fact
1. Pa01fic s complaint claims that defendants are holding

out intralLATA sérvices contrary to Commission decisions and that -
"intraLATA traffic over defendants’ networks is nore than

. incidental.
2. pacific seéks monetary awards from defendants for

,unlawfully holding out intralATA services on theé basis that it has
lost revénues as a result of the marketing activity of . defendants.-
3. Pacific effectively requésts that the Commission: award
,damagés. , : - |
: 4. Ppaclfic’s ‘access charges and compensation from AT&T to_
Pacific for intralATA traffic carried pursuant 16 MEGACOM, MEGACOM
B 800 and READYLINB tariffs have been authorized by the Commission.
5. Several defendants in this complaint have filed motions

to dismiss.

Conclusions of Law
1. D.84-06-113 did not explicitly define the term -holding '

',out.. 'D 90-08- 066 defined holding out intraLATA sérvices as

“offering" or sadvertising” those services.
5. D.84-06-113 stated that whether or not intraLATA traffic

is "incidéntal® depends upon the IEC’'s intent. No Commissfon
decision has defined what is incidental in terms of the quantity of

intraLATA traffic carried by an IEC.
3. The Commission cannot award réparations by changing a

lawful rate or charge, pursuant to Section 734.
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damages.i ‘ S : :
5, This proceeding should remain open to provide Pacifio an-
oppOrtunity to demonstrate that defendants are- holding out'

4',intraLATA services without authority._-

6. The nétions of CUCC and Contel ‘to intervene should be

granted.- : :
7. Allnet's motion for accepting a late filed reply should

- be granted.

INTERIM ORDER

IT IS ORDERED thatt
1. The motions to dismiss filed in this complaint by ATET
‘Communications of California, Inc., US Sprint Communications '
;Company Limited Partnership, Allnet Communications Systems bf
Hichigan, Inc. (Allnét), Cable and Wireless CommunicatiOns, Inc.,

and Com’ Systems, Inc. are denied.
2. The motions of Contel of California, Inc. and Citizens

Utilities Company ‘of Ccalifornia to intervene ‘are granted.
- 3 Allnet’s motion for accépting a late- filed reply is

gfantéd.




DR ) fThis prbceeding shall remain open’to‘consider whether 2
q—;éf}fdefendants have unlawfully held dut” intraLATA services, as ,"”—}
"'iff'discussed in thls decision.,,_:;-l : ’,_. S SR

o . This] order is effective today.._ _
Dated January 10, 1992 at. San Prancisco, califomia.

_DANIBL ‘Hm. FBSSLER :
o - president
 JOHR BJ OHANIAN .~
'PATRICIA H. ECKERT
NORMAN D. 'SHUMWAY
~ Commissioﬁers‘
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