"DeoiSIOn 92~ 01 050 January 21, 1992 ”*
—BEFORE THE PUBLIC UTILITIES COHHISSION OF THE STATE
califoiﬁia'Léague of Food

Case 90~ 06 045

complainant,
(Filed June 21, 1990)

vs,

Pacific Gas and Electric cCompany,

Defendant.
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ORDER DENYING REHEARING OF DECISION 91-10-045

The california Leagué of Food Processors (¥CLFP¥) has filed
an application for rehearing of becision (D.) 91-10-045. The fo -
Pacific Gas and Electric Company ("PG&E”} has filed a respOnse in
opposition theréto. We have examined all the allegations of
error in the application and the arguments in response, and are
of the opinion that sufficiént grounds for granting rehearing -
havé not beén shown. Therefore, we will deny the applicationi

In D.91-10-045, we denied thé complaint filed by CLFP -
against PG4E which alleged that the application of the déﬁéﬁdl;
chargés in PG&E’s Schédulés G-P2B and G-IND violated the
prohibition on retroactive ratemaking, and that the 0péfétion‘of
the rate structure containing these demand charges werée unduly
discriminatory. In this decision, we first discussed how the
‘démand charges weére thé subject of substantial review in sevéral
proceedings, #ncluding D.87-12-039, D.88-03-041, D.90-01-015, and
D.90-04-021. (D.91-10-045, p. 3 (slip op.)}.) We went on to
explain how CLFP’s complaint which alleéged unlawful réttééctl@é '
ratémaking constituted a collateral attack on these final
decisions, especially D.88-03-041 which rejected theé argument -
that the demand charges constituted retroactive ratemaking.
(D.91-10-045, p. 3 (slip op.)s see also, Re Rate Design for
Unbundled Gas Utility Services (D.88-03-041] 27 Cal.P.U.C.2d 531,
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544, fn. 2.) - ‘D, 91~ 10 -045 found that Publio Utilities Code s
Section 1709 barred such a collateral attack. (D.91—10 045, p. 35
- (slip op:). ) This statutory section provides that ”[i]n all o
collateral actions or proceedings, the orders and décisions of
the [CJOmmission which have bécomé final shall.be conolusive. ,
(Pub, Util. code, §1709.) We also considered new évidence on S
CLFP’s claims of thé unlawful retroactive and discriminatory
effects of the demand chargés in operation, and concluded that
the claims weré without mérit. In this order we affirm our
original decision.

In its application for rehearing, CLFP reiterates the
arguménts it has made previously that the application of PG&E’s
default rateé structure to its members weére unlawful on account of
its retroactive operation and discriminatory effect. With
respect to thé retroactive ratemaking issue, CLFP claims that the
operation of the rate structure violates the 7filed rate *;
doctrine” aspect of thé rule against retroactive ratemaking.:g
support of this claim, CLFP relies on Associated Gas Distributors
v, F.E.R.C. (D.C. ¢ir 1989) 893 F.2d 349, which found a- purchase
deficiency allocation mechanism, which CLFP likéns to PG&ER’s
default demand chargeés, to be unlawful because its use violated
the fedéral filed rate doctriné under the Natural Gas Act.
Howéver, CLFP’s reliance on Associated Gas Distributors is-
misplaced, bécause the Court of Appeals struck down the mechanisn
in this federal casé on thé grounds that the customers wére not
given sutficient notice of its use, and the fact that the '
customers were éxpected to pay a surcharge, over and above the
rates on file at the time of sale, for gas they had already
purchased. (Id. at pp. 355-356.) While in the instant case, the
demand charges were adopted with full noticé (see Southérn =~ -
california Gas company (D.86-10-032) (1986) 22 cal.P.U.C.2d 100,
104.)+ and neithér PG4E nor the Commission have changed or
altered the rate structure which was on file and by which CLFP’

menbers were charged.




‘fa:TStruc,ure is unduly discrimlnatcry against seasonél use cuétcmér}
_‘,1‘CLFP offérs no. new faétual or ‘legal arguments in its application :
R 3f6r reheéring which wéuld change our fiﬂding that the evidence in

>:':wéré unréascnablé, and ouf _éonolusion that PG&E‘s demand chargés:

opiya)

'weré ﬁot unlawfully dlscriminatory. (D. 91—10 045, pp.:4 5 (slip

_ Having considered each and évery lssue raised by CLFP, we
conclude that réhearing should be denied. Therefore,.

IT 1s ORDERED that rehéatlng of D.91-10- 045 is denied..

' This order is effective today. : :
Dated January 21, 1992, at San Francisco, California.

DANIEL Wn. FESSLER
president .
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