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OPINION ON REHEARING 

In this jn:'oceedinq, Toward Utility Rate N6~alizaiibn 
(TURN).seeks a modification of Decision (D.) 90-12-070 issued on 

December 20, 1990. 

I • Background 

On October 17, 1989, a severe earthquake occurred 
causing, loss of. life and extensive property damage over a large 
area'6£ northern California. As a result of the earthquake, " 
s'ervice over a large portion of pacific Gas and Electric corn'pariyi s 
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service area was disrupfed and facilities of ,PG&E w,e:le, c 

extensively damaged, necessitating costly repair or 'repiac~inent.' A 
• portion6f,PG&E,'S ,loss was covered by casualty insurance~ 

". ': ~; ! • - :. -' - ~: ~ . . . . 

, ,.;;, On octo~r; 25.:,' 1989, PG&E filed an emerge'hcy mOtion to 
, , , "." - -,', ',; , I; -" ,: i . i ! , 1 r '1 ' , _' "',' ' 

'establish a balancing account I known as the Earthquake Recovery, 
Account (ERA), to record, for later recovery, PG&E'sexpendltures 
related to the October 17 earthquake. In 0.S9-11-029,dat~d and 
effective November 3, 1989, as revised by D.89-U-()66, dat~d 
"November 22, 1989, the Commission authorized PG&E to set' upth~'ERA ' 
and allowed it to begin recording costs/expenses into this account 
piospectiveiy. In the words of the Commissionl 

-In past proceedings where we have i1uthorizedan 
account for the purpose of recording changes in 
expenses and revenues resulting from ' , " " 
extraordinary and unanticipated events, we haVe 
authorized the utility to book into the account 
only those expenditures which are incurred on " 
or after the date the account is authorized.'" 
To do otherwise-would constitute retroactive . 
rate~aking. (D~8t-04-075! ~.89-04-04i;. '. 
0.88-03-017

1
' and 0.84-12-060.) Therefore, we, . 

will author ze PG&E to bOok into the account '. 
only.those costs which aie incurred 6~ or after 
the date of this order (November 3, 1989],-
(page ~.) . 

On May I, 1990, PG&E filed Application 90-05.;.003 seeking 
. recovery in rates of the earthquake-related costs/expertses racorded ' 
in the ERA. During the course of the proceedings, asettle!'llEmt was 
.ultimately reached between PG&E and the Commission's Division of 
Ratepayers Advocates (ORA). The settlement, inter alia,ad6pted . 
PG&E'S methodolo9Y for allocating $25 million in earthquake-related 
insurance proceeds which PG&E had received or expected to receive 
for its covered loss. This methodoloqy allocated on a month~to'
month basis $15.7 million of those proceeds to costs/expenses 
incurred'fr6m October 17 to November 2, 1989 and $9.3 mill!ori, the 
remainder of the $25 million insurance recovery, to costs/e~penses 
incurred on and after November 3, 1989. Though aware of the 

- 2 -

• 

• 

• 



'. 

• 

•• 

.'.' 

····A'~' 90'~O~-()'03; '- COM/~O~/x'jv t 

. " 

set'tlement, TURN was not a signatory to it and in 'the proceedings 
~hal1enged the insurance allocation method proposed by PGiEartd:: 

Itl [),90-12-070, issued December 19, 1990, the,commission 
approved arid adopted PG&E's method,of allocating the'insur;ance 
proceeds, and cortch.tded that the prohibition against retroil6tive 
ratemaking does not apply to the al16catlon of insurance procEieds 
recovered from earthquake insurance based 6n the damage and 
dest.ruction 6f utility propertY. We then granted PG&E a $13.'65 
million rate increase to recover the remainder o£ the post~ 
November 3 costs/expenses in the ERA. 

I I. Rehearing 

On January 22; 1991, TURN filed an a.pplicatioil for 
rehearing o£ D.9()-12-070, arguing that by allowing PG&E to .. divert·.' 
the $15. 7 milli()n of the anticipated $25 million lnsuranGeptoce~ds 
to cover pre-November .3 costs/expenses, this Commission wa~ 
engaging in retroactive ratemakiilq. In support of its posItion', -
TURN argtl.ad that absent: the application of the $15. 7. million to· 

. cover the pre-NoVember 3 costs/expenses, the entir~ $25 mU.lion 
insurance recovery would have been applied to reduce the 
costs/expenses accru(:!d in the ERA. It cOiltinued that sinca the" .. 
-diverted- $15.1 million iil insurance proceeds exceaded the $13i65 
million rate increase later granted PG&E, the entiie earthquake
related rate inorease would have been aliminAted if the ERA had 
been iegally applied •... TURN further argued that 0.90-12-070 is 

unlaWful because it modifies D.89-11,-066,. the revised interi~ .' 
opinion, wlthoutnotice to TURN and an opportunity for TURN to be 

heard • 
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in its response ~o TURN's -app)icatioi\ tor t~hearin~j PG~&' - - • 
denied that th,e rule against retrOactive ratemaking: is vlotated' 'bY'
D.90':"12-076 and argued that, as the commissiontound In Fin:dlng' is 
and conclusion-2 in D.9() ... 12-070i-insurancerecOveryd6e~ not 
require commission action a~d Is, therefore, not retroActive 
ratemaking. -

- -By 0.9)."-04-031, filed April 10, -1991, the comrni~sibi1 
granted a -limited rehearing (Of 0.90-12-(70) ••• for the purp<?se-of 
reconsidering the appropriateal1ocatiofi of insurance proceeds to 
be adopted in determining PG&E;s cost recoveryfot costs ~ssoclated 
with the earthquake o£ octobe~ 17, 19890-

pursuant to notice; a prehearing conference was held 
before Administrative Law Judge' (ALJ) Robert L. Ramsey on June ~6, 
1991. At that conference, two matters were consideredl first, 
the question of whether a further evidentiary heAring WOUld be -
required, and second, A question involving informa.tion prOduced by 
PG&E - in res~nse -to a second data request made by TURN. . Attli~ . 
conclusion of the conference, it was 'generally thought that a • 
further ev'tdentiary hearing would not be n~cessary, and PG&E W.lS . 
directed to furIi:ish additional in£ormationto fully complyw"tth 
TURN's second request for data. 

pursuant to notice, a second prehearlilg conference was .. 
held before ALJ Ramsey on July 30, 1991. At that co~ferenc~,PG&E 
offered into evidence PG&E's response to TURNfs second data . 
request. TURN's representative acknowledged that the offeted 
documentation was what it was represented to be and interpOsed no 
objection to its being received in evidence. PG&E's response-was 
then marked and received without objection as Exhibit 5 •. Further, 
PG&& indicated that for the putpOse6f this proceeding, the total 
amount of insurance recovery that PG&E could expeot was 
$25 million, and that it wAs ptepared to call a witness to sO 
testify. TURN's representAtive stipulated to that amOunt. Also at 
the conference, a discussion was held concerning the necessity of a 
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' •. further~\d.deiltiai·y· h~arin9~The pattiesagrl!ed that no; t'u;tr~~· ' 
evidentiary heating was necessary: ~nd that following "the submis.~ion 
of brlefs

l 
the dis'pute could be determined asa matter 6f·law~·.: 

'BOth parties theil/0nthe record, waived a "hear'ing. The partfes 
were then directed to file simultaneous briefs not latet:- thbn 
september 13, 1991,' atwhlt:h time the caSe would stAnd si1hmttted~ " 

The parties timely filed the directed brlefs and ihecase 
was submitted On september 13, 1991. 

• 

••• 

III. Issue 

The primary question to be determined is whether the 
application of $15.7 million of the $25 million insurance rec6Very 
to recoup pre-November 3; 1989 losses constitutes retroactive 
raternaking- We also address TURN·s allegation that o. S'9-UL066 wtt$

unlawfully modified by D.90-12-0'70 Mcause of lack of notlceto . 
TURN prior to its adoption. 
A. TURN's Position 

Most simply.stated, TURN present.s a single thesis-so 
PG&E's allocatiOn of. $15.7 million of· the $25 mil1i6tl insuratlce. 
recovery to pre-November 3 earthquake-related costs/expenses 
constitutes prohibited retroactiVe ratemakiftg. This argument fSi 
in turn, comprised of four main pointsl (1) the appiication of any 
portion of the $25 million insurance recovery to offset any 
earthquake-related cost/expense incurred by PG&E prior to " 
November 3, the date ~he ERA was authorized, constitutes 
retroactive ratemaking) (2) retroactive ra~ernaklrtg is prohibited in 
this state; (3) the entire $25 million insurance reeovery should 
have been applied to offset only post-November 3 costs/expenses iry 
the ERA) and (4) if the entire $25 million insurailce recovery had' 
been offset against only post-November 3 costs/expenses in the' ERA', 
it would have exceeded the post-November 3 costs/expenses and no . 
rate increase would have been necessary • 
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_ B~sed()n \he,'aoove argument, TURN t<~4uestW -the 'co~mmlssi6n • 
to ~coi\clude that' PG&F! -h'as ptop6sed an-alloc,tttion' 01 iilsurance~' " 
proceeds which directiy violates the prOhibition,against" 

'retroActiVeratemaking and D.89-11-0_66- and as a result, -the-
Commission should issue a new decision rejectiny the settlement aJ\d 

',rescil1dinq the rate iilcrease previously granted ,under this 
applicatiori. • 
B. PG&K's Position 

In essence, PG&E argues that D.90-12-010 does not 
constitute retroactiVe ratemaking because Insurance recovery does' 
not flow frOm ratemAking, and secondly, that the illlocationof 
insurance proceeds adopted by 0.9()-1~-070 is not inconsistent'with 
either 0.89-11-029 or D.89-11~066, but merely interprets those 
declsions'torequire that, insurance fairly allocable to post
Novelnher 3,1989 be used to offset post-November 3 expenses, 

We conclude that PG&E could lawfully apply $1S.7milllon 
of th'e' $25 Il'li 11 ioI'l . ittsurance proceeds to recoUp earthquake-relltted' 
-costs/expenses incurred 'between October '}7 And November 2, _ l~B9,And • 
the remaining $9.3 million to post-November 3 costs, and thereafter 
obtain a rate increase to recover the balartce o.fcosts/expenses-
which were booked into'the ERA on and after Nov~mber 3, 1989. 

IV. Discussion 

The concept of retroactive ratemaking, though wldely 
recognized and c6ndemJ\ed, is generally not well understood. Not 
all present rateadjustmeJ\ts based on prlor events cOJ\stitute 
retroactive raternaklng as some, iJ\cludinq TURN, seem to think. 
Retroactive raternaking basically consists 6f. al1 adjus-tment of 
future rates upward or dowJ\ward to recover shortfalls or refund 
windfalls occasioned by prior rates which were incorrect. To use a 
legal analogy, it is ail attempt at rate setting nuno pro tunc • 
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out 'in the case law of. numerous other states. Retroactive, 
ratemakir'lg Occurs when a rate is set sO as to permit coliection in' 
the, future for expenses attributable to past services.' (State ex 
teL Utilities Conunission v. Naiitahala Power and Light-CoI I ·309' . 
S.E. 2d 473, 485, 65 "'.C. App. 198.) It is the setting of rates , 
which permit a utility to r~covet past losses or whichrequir~it . 
to refund past excess profits collected under a rate that did_ not. 
perfectly match expenses plus rate of return with the rate actually 
established. (state ex reI. utility Consumers Council of Missouri t 

Inc. v. Public service conunission, 585S.W. 2d 4159 (Mo.).) 
Adjustments to future rates to rectify undue past profits are 
retroactive ratemaking. (Madison Gas and Electric co. v. Public -
Service Commission of Wisconsin, App., 441 N.W. 2d 311, 321, ISO 
Wis. 2d 186.) Retroactive raternakingoccurs when additional charg"e 
is made fOr past use of utility service, or the utility 1s requir~d 
to refund revenues c6llect~d, pursuant to then lawfully establis_heCl, 
rates, for such past use. (state ex reL Utilities commission- V-I 
Edmisten, 232 S.E. 2d 184,194, 291 N.C. 451.) Re-troactive 
ratemaking only occurs when rtewrates are applied to prior 
consumption. (Citizens of Statev. public service commissiOrt6£ 
Florida, 448 So. 2d 1024, 1027.) In shortt under these cases 
retroactive ratemaking seeks to adjust for past rate errors. It is 
a future rate set artificially high or low to compensate for a 
prior rate error. 

The rule aqainst retroactive ratemaking must be 
interpreted in liqht of the california Supreme Court's discussion 
of what constitutes ratemaking subject to the rule. At a minimum, 
there must be ratemaking to trigger the prohibition. As the Court 
stAted in southern California Edison v. Public Utilities Commissi6n" 
(1978), 20 Cal. 3d 813. 

-At the risk of belaboring the obvious, we 
observe that before there can be retroactive 
raternaking, there roust at least be 
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RATEMAKING:.;l (Emphasis In originai, 20 Cal. 
3d at tl17.) 

HEH:'ej the allocation of casualty insutal'ice ptoc-~eds to 
offset lossestraceabHt not to past irtcorJ:'ect rates, but to 
destruction of physical plant facilities resulting from a natural 
disaster totally uJu'elatedto past rates, cAnnot, by defitlitioJl; be 

considered retroactive tatemakin9. It is not ratemaking, it is an 
allocation of. insurance proceeds. It is nothing more than simple, 
stJ:'aighttorwa-rd reimbursement for a casualty loss. Casualty 
insurance has nothing to do with ratemaking beyond the extent to 
which the premiums paid for th~insurance pOlicy would be 
classified as an ite;m of expense which/ like any other legitimate 
cost of doing business, is factoted into and recoverable in ratE:!s. 

Montes paid PG&E by its casualty "insurance carriartor a 
loss c6vered by an insurance pOlicy is not compensation for, nor"" 
traceable to, a loss occasioned by a past incorrect rate, but is;
reimbursement £6r the 16S6 6f specific tangible property described 

• 

or listed in the policy declarations or in the policy itself. • 
If the dollar losses suffered by PG&E were the result of " 

a past rate that was incorrect, any attempt by PG&E to recoup those 
losses-through an increase in future rates would r'aise serious 
questions about retroActive ratemakiny, but that is not the 
situation here. Moreover, the parties agreed that past r'ates did 
not include such ratemaking allowances for earthquakes. Also, the 
parti~s agreed that the appr6pr'iAte adjustments have been made to 
offset currently funded system repair and maintenance. 

1 Indeed, southerrtCalif6rnia Edison said that the restricti6ns 
-of the rule against retroaotive rat~makin9 were -limited to the act 
of promulgatlng 'general r'ates.'· (20 Cal. 3d at 816, emphasis 
added.) See als6 california Manufacturers Association Vi Public 
Utilities Commission, 24 cal. 3d 251, 261 (1979); Toward Utility 
Rate Normalization v. Public Utilities Corr~i6sion 44 Cal. 3d 870, 
814, n.l (1988) (both limiting rule against retroActive ratemaking 
under California law). 
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Had D.89-11-029 and o.89-"11-066oidered PG&E tOd~du¢t' - ,- . 

all insurance proceeds recorded in the ERA from lill ~ai~l;\(luake-
r~lated costs incurred after November 3, 1989, as TORN ,seems to 
sug{Jest, then TURN's thesis might be better chosen. H6wev'er,we' 
did not order allocation 6f th~ insurance proceeds in that·way. As 
review Of the pertinent language reveals, we regtlired PG&E to 
record in the EAA -for possible future recovery, all costs· 

'(0.S9-tl-066,.pi3) reasonably incllrred in response to the 
restoration of' se~vice as well as ·any earthquake.;..telated 'costs 
recovered, such as insurance proceeds- (Id. at p.3 and'Orderitlg 
Paragraph 2)~ We stat'ed "we may limit the recovery of rec6tded 
expenditutes to the extent stich expenditures are offset by other 
factors·' (td. at 4). We then stated, -For example, before 
authbrizir\grecov~ry of any ekpendituresrecorded in thisacCollnt, 
we intend to determine if there are any Offsetting insurance 
proceeds· ( Id. ) " 

The costs booked into the ERA were subject "to rater 
reasonableness review (as is routine prior to balancing account 
recovery). SOl tOOl the insuriulce proceeds boOked into the ERiC 
were subject to later revIew to determine the extent to which they 
were offsetting o'f costs' incurred on and ,after November 3, 1989 arid 
'therefore deductible from the balance in the ERA. 

Nothihg that TURN has ar9ued demonstrates any error in 
. our original determination that the proposal advanced by PG&E and 

ORA for allocating the insurance proceeds between the two 
timeframes is reasonable and should be adopted. contrary to TURN's 
assertion, there has been no -diVersion- of insurarlce proceeds.' 

Based upon our further consideration and theab6ve.· 
analysis, we fin~lly conclude that 0.90-12-070 did not modify 
0.a9-11-020 Or 0.89-11-066. Rather, 0.90-12-670 adopted an 
allocation method recommended by two parties, PG&E and DRAt. 

following evidentiary hearing on that issue. TURN disagreed with 
the aliocation method and has now had two opportunities to make its 

- 9 -



*~ 

case for an at terl'lative allocation. 'rhus', ~ 'rURN has had'.it~ ;dAyOln~ • 
court- on all issues in this proceeding. Acc~6rdinCjly ,'we r'eject ~ ~. 

, ~URN's allegation that prior decisions were unlawfully~lfled by 
D.90-12-:-()70 because of lack of notice to TURN prior to its 
adoption. 

'rhe Commission has recognized the problems inherent 1n 
recovery from extraordinary and unanticipated events such asth~ 
earthquake and the mOre recent catastrophic fire in Oakland, 
California al1d fully appreciates the difficulty of providittq in 
ratemaking for such events. In response to the general problem and 
to avoid a future repeat althe type of conflicts illustrated by 
this case, in Resolution No. E-3238, issued on July 24, 1991, .the .. 
Commission authorized utilities, eVen before the smoke of a 
disaster has cleared, to set up an account into which disAster- . 
related costs/expenses will be booked for later recovery. Had·PG&E· 
in this case been able to set up the ERA inunediately ~fter the 
earthquake, ~ratherthan havirig to file an emergency motion and wait~ 
for~ComiDission approval, virtually all of the prudently incurred· • 
expenses/costs accrued to that account would be recoverable in', 
tates, and the rate increase approved might well have exceeded·that 
which was granted. As it was, under the settlement' the ratepaye~ 
was treated fairly in that the ratepayer got the benefit of 
$9.3 miliion in insurance recovery, and was not burdened with the 
entire amount accrued in the ERA subsequent to November 3, 1989. 
Rather than PG&E "diverting- $15.7 million to pre-November 3 
earthquake-related expenses, it did what it had every right to do, 
and TURN has no basis for complaint. 

After rehearing, we find no reason t6 modify D.90-12-070, 
and hereby reaffirm the allocation of $15.7 million of the· 
$~5 million Insurance recovery to pre-November 3 earthquake-related 
costs/expenses and the remaining $9.3 million to post-N6vembe~ 3"~ 
earthquake-related costs/expenses bOoked into the ERA as set forth 
in that decision. 
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Invol~es nothing mo'rethan the 'all6ciitiori'6f "a '-:$25~'rnilli.6rt 
'insuraric~ recovery'. ' ' " . 

2,; "TURN,Csallegati6rts t'~at:prior .deofs16ns in \h1s' c'ase'\;tet~ 
iOOdif.t~dwlth6ut providiriq'it ft6tice 'or'the'6i)portunit}/,ft~o be'~hea~d 
ilkoe with6utmeZ>it. " , ,', 

3'. No reason 'has, beEin' de~nstrated' that wo~ld cau'sathe 
C6mmission ~?~6dify D. 90~12~61().' " , 
conoltlslons 'Of Law 

1. The allocation of. pG&:&t s $2s million insu'riu'teE~'r~c~veiy 
"in accordance with' the set~lement A9reeme~tbetw~~n itan4 DRA\i()e~ 
n6tc6nstitute ,z'etroactiV'e tatemakinq., . , 

2. 'D. 90-12~070' dId ~6t modify D~ 89''':11--0296r b. a9;;.11.~OG~: 
3, 0.90-12-07'0 should not bE! inodi.'l i~dl: ", ,,' 
4. TuRM's request fOr modificatIon or

c

D.90-12-070 Is without 
merit And should be-di~mis$ed. 

IT IS ORDERED that I 
1. Toward utility Rate N6rmalizat!on'srequest for 

modification of Oecislon (D.) 90~12.:.070 is herebY (hsml~s$d., 
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