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BEFORB 'I‘HE PUBLIC UTILITIES COMHISSION OF THE STATE OF‘ CALIFORNIA -

@II]E%[IL\‘JA&

Vs, : Casé 90 06-020 | ,
(F;led June 11, 1990)

;'Partnefship of Dave smith and
‘ Ron Engman et al., )

S S S gt

o ,pacific Be11 (U 1001 c).

Defendant.

rartnership of pavid Smith and Ron Engman,
by William E. Johnson; coéomplainants.
‘Adrian M. Tyler and Colleen” 0‘Grady,
- Attorneys at Law, for Pacific Bell,
defendant. _

"OPINION

: This is a complaint by the Partnership of Smith’ & Engman
,(partnership) agalnst Pacific ‘Bell (Pac Bell). The complalnt seéeks
the cancellation of charges for the transfer of a foreign exchange

~1ine ox, in the alternatiVe, reduction of. those charges.

: A duly noticed public hearing was. held in this matter
beforé Administrative Law Judge (ALJ) Donald B. Jarvis in Garden :
‘Grove on March 20, 1991. The matter was submitted subject to the. -
filing of the transcript and late- filed exhibit by Pac Bell;

L The transcript was filed. The presiding ALJ provided fori
Pac Beéll filing Late-Filed Exhibit 10 *which will contain the
apprOpriate reference of which you wish me to take official notice
of FCC Docket 88-57, -with the appropriate. certificate of counsel
that it {5 a true and corréct copy of that which was in existence

in Novémber of 1989...." (RT 115.)
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';Pac Bell tendered a Late- Filed Bxhibit 10 which‘did nOt contain the
certificate of counsel as directed by the ALJ. Partnership

: objected to thé receipt of the exhibit. Since Exhibit 10 did nOt

comply with thé ALJ's ruling, it has beén marked for IR

1dent1ficat10n, not received in evidence and not considered iﬂ the

disposition of this case.

' Backgzound
Partnership is an accounting firm. In November 1989, 1t

conducted fts business at 822 Anaheim Boulevard in Anaheim. It was
located on the same parcel of real property as an unattached,
separate building known as 842 Anaheim Bouleévard. Partnership
decided to relocate from 822 to 842 Anaheim Boulevard. For . séveral
yéars Partnership had employed Timothy Withers (Witherxs), a sélf—
employed installer of telephoné systems, to handle its internal '
'telephone communication needs. On November 21, 1989 Partnership
‘hired Withers to move ‘their telephone system from 8§22 to 842 -
‘Anaheim Boulévard. Prior to Novéember 21st, Withers teléphoned Pac
Bell to inquire about its charges for relocating telephone lines
' including‘two_213-11nes. Withers testified that he was given an.
~ éstimate of $380 per line. He communicated the.amOuht of the
estimate to Partnership. 1In the teléphone conversation on Novenmber
21st, Withérs tried to arrangé for Pac Bell to relocate its
telephone lines by November 25, 1989.

On November 25th, wWithers, his brothér and Dave Smith,

Partnership partner, arrived at the property at 8:00 a.mi Pac Bell ..

had moved ¢6neé 1inée within 822 Anaheim Boulévard but had not -

re10céted its lines to $42 Anaheim Boulevard at that time. Withers .

and his brother, who was assisting him, moved thé internal
telephoné system from 822 to 842 Anahéim Boulevard. A Pac Bell
installer had not arrived by 1:00 p.m. when Withers and his brother
had compléted the internal fnstallation at 842 Anaheim Boulevard.
Withers testiffed that he called Pac Bell and inquired why the
installer had not arrived. The person to whom he talked advised.
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him that he had senh a work order for the job but no one ‘was
scheduled to do it that day. Withers protésted that the 1nternal
wiring was already doné and the Pac Bell lines. had to be moved to .
accommodaté fit., Withers furthér testified that he advised the
person at Pac Bell that there was a B-Box (the connection betweeh
thé internal wiring and Pac Bell's system) in front of the propérty
and all that was necessary to relocate the Pac Bell lines was to
change somé jumpers in the B-Box. Withers claims that the person
at Pac Bell told him if hé knew what he was doing, he could change
the jumpers, but he was to call back aftérwards and give him the
position of the numbers he put on the RJ21X (the terminal board
inside the B-Box). Withers testified that he notified Pac Bell of
the positions on the RJ21X the following Monday. _ :

: Pac- Bell produced evidence which indicated that on
November 20, 1989 it réceivéd an order for an inside movefat =
822 Anaheim Boulevard. An inside move is oné within a limited area
. of the same building. Pac Bell's tariff provides that a :

rétermination of. a primary service from one premise to another 1n;
the same or a different building is considered as a disconnection
and 4 new connection of service. Pac Bell’s evidénce was that it
committed to do the work for an inside mové on Monday,
November 27th, with the proviso that it would try, to have the job
done on the 25th. A Pac Bell witness testified that the only
charge of $380 in its tariff relates to a type of foreign exchange
service which is not relevant to the facts here preseénted. .

zoel Turnbull (Turnbull), Pac Bell’s control foreman in

Anahéim at the time thé¢ events here involved occurred, testified
that on November 20th he received a call from Pac Bell’s Central
Order Group requesting expedition of a service order .for an
internal move at 822 Araheim Boulevard on November 25th. He
advised the caller that the move was scheduled for Monday,
November 27th, but he would try to get to it on the 25th. . About
2:30 p.m._on November 25th, Turnbull received a call from Withcxzs
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who stated he had been waiting all day and wanted to know when Pac
Bell'’s technician would arrive. Turnbull advised Withers that the
technician had an exceptionally heavy workload ‘and he didn‘t éxpect
him to get to the site until 5t00 p.m. At that time Withers,told
Turnbull that he had already run the jumpers into thée B-Box and
service was already established at 842 Anaheim Boulevard. At this
time Turnbull realized that the requested change in service was not
for an internal move but one for a disconnection and néew connection
of service. This was the first timé Pac Bell became aware of the
situation. - Turnbull then paged the technician, advised him of the
situation and asked him to check what had been doné when he went to
the property. The technician arrived at the site around 5:30 p.m.
He inspected the B-Box and found that the jumpers had been half-
tapped and there wérée additional runners for Pac Bell’s underground
cablé to-a new aerial feed to 842 Anaheim Boulevard. ' The 6ld o
jumpers to 822 Anahéim Boulevard were léft in place. Turnbﬁil
testified that only Pac Bell personnel and authorized contractors
are authorizéd to enter B-Boxes. This was only the second time in
10 years that he was aware of a vendor entéring a B-Box. On

* November 27th Turnbull send another technician to the property who
had to verify where the cables werée run, veérify the service as
placed on the RJ21X call assignment and yerify that the new cable
terminal installéd at 842 Anaheim Boulevard was proper. He then
reported all the telephoné numbers involved to Turnbull. On
Novembér 27th Turnbull also notifiéd Pac Bell’s Order Discrepancy. .
Desk of what had happened at 822 and 842 Anaheim Boulevard.
Thereafter, Pac Bell billed Partnership $580 in accordance with its
tariff for the charges in connection with thé transfer of the
foreign exchange line.
Material Issué

The material issue presented in this proceeding is

whether Pac Béll’s charges for transferring the foreign exchange
line should bé reduced or cancelled.
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f"ﬁDiscussion : ,
' ,;f - , Partnership first contends that Pac Bell is entitled
f?gito only $380 because the elleged telephone quotation constituted an
- oral contract. There is nd merit in this contention-; Assuming
' jarguendo that such a quotation was given, Pac Bell was required by
”law t6 charge its tariff rate for the transfer charges.; ’ :

*It is a well establishéed principle of public
utility law that a utility ‘cannot directly or
indirectly change its tariff provisions by
contract, conduct, estoppél, or waiver....’
{Citations.] The principle and its rationale .
has recently been restated by the California

. Supreme Courtt

‘Section 532 forbids any utility from = -
réfunding “directly or indirectly, in any -

manner or by any device®" theée scheduled :
charges for its services. In addition, a = ..
public utility “cannot by contract, conduct,./.'
estoppel, waiver, directly or indirectly R
increase, or decrease the rate as published’

- in the tariff...." [Citations.) SGheduled
rates must be inflexibly enforced in order -
to maintain equality for all customers and: =~
to prevent collusion which otherwise might . .
be easily and é¢ffectively disguised, ‘ -
(Citations.) Theérefore, as a general ruie,
utility customers cannot recover damages

which are tantamount to a preferential rate
reduction even though the utility may have
intentionally misquéted the applicable rate.
(Citations.) .

‘Thése principles are most commonly applied
in cases which involve mistaken rate
quotations whereby the customér is quoted a
lower rate than set forth in the published
tariff. Upon discovery of the error, the
utility may initiate an action against the
customer to recover the full legal charges
for the service, as filed and published in
rate schedules, (Citations.] 1In grantin?
recovery to the utility, the courts usually
rely on the fact that the rates have beén
filed and published -and have thereby becone
part of the contract between the utility and
the customer. (Citations.) Under these
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circumstances the customer is chafgéd with -
knowledge of the conténts of thé published
raté scheduleés and, therefore, may not
justifiably rely on misrepresentations
garding rates for utility service.’"
tations.) - (Van Ness Réstaurant v PG&E

1975) 78 cvuc 299, 300-01.) N

Partnership next contends that Pac Bell is not entitled
to collect any charges becausé Withérs did all the work in
connection with the transfer of the foreign exchangé service. The
contention is not correct. .

Wwithers was not authorized by Pac Bell to enter the B-Box
and place additional runners for the aerial feed for new service to
842 Anaheim Boulevard. However, even if he had béen authorized to
5do this, it was still necessary for Pac Bell to sénd personnel to
check the installation to verify that thé new cable was proper,
verity the service as placed on thé RJ21X call 2ssignment and
report all the telephone numbers involved to ensuré the accuracy of
Pac Bell's récords and billing. Pac. Bell was required to apply its
tariff charges in these circumstances.-

No other points. require discussfon. The Cémmi551én makes

the following findings and conclusions.,

Pindings of Fact. ) C , .
1. Partnership is an accounting firm. In November 1989 it

conducted its business at 822 Anaheim Boulévard in Anaheim. It was
located on the samé parcél of real property as an unattached,
séparaté building known as 842 Anaheim Boulévard. Partnership
décided to relocate from 822 to 842 Anaheim Boulevard,

2. For several years Partnérship had employed Withers, a
self-employed installer of télephone systems, to handle its
internal telephone communfication needs. On Novémber 21, 1989,
bartnerShip hired Withers to move thei:'teléphOne'system from 822
to 842 Anaheim Boulevard.

. 3. Under Pac¢ Bell’s tariff an inside move is one within a
limited area of the same building and has a specified tariff rate.
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- l Section 3.1.1 E. 5. of Pac Bell’s Tariff Schedule CAL. P.U.'C; N
No. A3. provides in part that: ) -
*5., Rétermination - Compléx Services
- A retermination of a primary service: from
one premisés to another in the samé or a -
different building will be considered a

disconnéection and new connection of that
sérvice and ‘new’ dual element charges are

" applicable. "
4. The relocation of the teléphone line from the premises a
822 Anahéim Boulevard>to the separate premises at 842 Anaheim- S
Boulevard to the separaté prémises at 842 Anaheim Boulevard came]
under the provisions of Séction 3.1. 1 E.5. of Pac Bell’s tariff.
5. On November 25th Withers, without authority from Pac
Béll, entered Pac Bell’s B-Box and half- -tapped the jumpers and -
installed additional runners for Pac Béll’s underground cable toil‘
new aerial feed to 842 Anaheim Boulevardi : N
o , 6. About 2130 p.m. on November 25th, Turnbull received a -
. call from Withers. At that time Withérs told Turnbull that hé had
already run thé jumpers into the B-Box and service was already :
 éstablished at 842 Anaheim Boulevard. At this time Turnbull
realized that thé requested change in service was not for. an
1nterna1_move_but one for a discohnection_and a new connection of
service. This was the first time Pac Bell became aware of the
situation. ' : o
. 7. On November 27th Turnbull sent another technician to'the
property who had to verify where the cables were run, verify the -
service as placed on thé RJ21X call assignment and verify that the
new cable términal installed at 842 Anaheim-Boulevard was propér.
He then réported all the telephohe numbers lnvolved to Turnbull.
On Novémbér 27th Turnbull also notified Pac Bell'§ 6rq r
+ Discrépancy Desk of what had happened at 822 éﬁd 842’ Anehpim B
Boulevard. Thereafter, Pac Bell billed Pértne shiﬁ'fgaQiiﬁ’"": ‘o

.'.—‘

'
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faCCordance with its tariff for the charges in connection with the,“

transfer of the foreign éxchange ne,
8. Partnership has deposited with the Commission $580 as a -

,”disputed bill deposit in connection with this mattér.-

'1:Conclusions of Law

1. Pac Bell was required by law to apply its lawful tariff
: charges to the relocation of the 1ine from 822 to6 842 Anaheim -

. Boulevard.

. "2, The amount of $580 is the corréct tariff charge for the
move 6f the line from 822 to 842 Anahein Boulevard.,-”

3. Partnership sh0uld not beé qranted any relief in this

fproceeding. :

' 4, The disputed bill deposit of $580 should be disbursed to’

"Pac Bell.
 ORDER

YT IS ORDERED thats
- 1. Conplainant, the Partnership of Smith & Engman, is
entitled to no relief in this proceeding and the complaint is -

‘denied.’ . -
.24 Complainant's déposit of $580, and any other deposit made

by cOmplainant 4in connection with this cOmplaint, shall be -

disbursed to Pacific Bell on the ‘effective date of this order.

This order is effective today. .
pated February 20, 1992, at san Francisco, California.

o , DANIEL Wm. FESSLER

_ WO ' - President
I csanm HA]’ \mls bEClSION ggrm-a.oouggm“
WAS Appaoveb BY THE\ABOVE | WCom,;issiéﬁers

cém lssrowens ro AY
AT Commissioner patricia M. Eckert,

being necessarily absent, did not
c

participate.

l AN, Execulsvo Dlrechz}ﬂ
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