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_ Investi?ation on the Commisslon s ) ﬂﬂj
own motion into the matter of .90 07 037

post-retirement benefits other (Filed July 18, 1990)
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pplication 88- 12 005
(Filed Décember 5, 1988)

1.89-03-033

And Related Matters., .
(Filed March 20, 1989)

OPINION ON INTERVENOR'S REQUESTS FOR COMPENSATION

» Toward Utility Rate Normalization (TURN) requésts $13,839
in compeénsation for its contributions to Decision (D;)'91'075006_
and D.91-10-024, which. completed the first phase of this |
proceeding. . In this decision we find that TURN has made a :
substantial _contribution to D:91-07- 006 and D.91-10-024 pursuant t0'
Rule 76.52(q) of the Commission’s Rules of Practice.and Procedure,
and we award TURN compensation in the amount of $13,325.
Backg;gund

The Financlal Accounting Standards Board (FASB) issued
for comment a draft proposal to account for post-retirement
benéfits other than pensicns (PBOPs). ‘The FASB, upon rcceipt of
comments, finalized its draft and issued Statement of Finunuial
Accounting Standards No. 106 (FAS 106) o

1 PBOPs consists of émployeé benefits such as medical and dental
care, life insurance, and legal sexvices. _
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FASB's FAS 106 raquires -all entities that offer PBOPs to
reCOgnize as a current expénsé and- record as a liability the costs
_of PBOPs as they aré earned by employeés rather than when théy are
paid’after the employees retire. This new accounting treatment is
effective for fiscal years beginning after becembér 15, 1992.

We openéd and bifurcated Investigation (I.) 90-07-037 to
consider the ratemaking effeéects of implementing FAS 106. The first
phase addressed PBOPs pre-funding and was concluded with the
issvance of D.91-07-006. D.91-07-006 authorized the utilities to
pre-fund PBOPs benefits with takx deductible contributions to an
independent trust and found TURN eligible to claim compensation for
its participation in this investigation.

Subsequently, GTE California Incorporated (GTEC) and
Paciflc Bell filed applications for rehéaring of D.91= 07-006. By
' D.91-10-024 weé denied the applications for rehearing and made minor
- modifications to the Phase I decision. S

Testimony on the second phase of the investigatlon
addressing theé adoption of FAS 106 is currently being heard.

TURN filed its request for c0mpensat10n on November 14,
1991, within 30 days after the issuance of D.91-10-024. However,
to the extent that TURN seeks compensation for its contribution to
D.91-07-006, its request was not filed on time. Rule 76.52(h)
states, in part, "The filing of an application for rehearing shall
not alter the finality of an ordér or decision for the limited
purpose of applying the 30-day filing deadliné for a request for .
’:compénsation as set forth in Rule 76.56.° Thus; the réqueSt for
 compénsation for TURN‘s contribution to D.91-07-006 was dué within
30 days of that decision, and not within 30 days of the décision
resolving the applications for réhearing of D.91-07-006, as TURN
assumed. : '
TURN apparently belfeved that it would bé more éefficient
to file only oné requeést, covering both decisions, after the
applications for rehearing had been resolved. While efficiency is
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a c0mmendab1e goal we do not encourage parties to ignore the

’ explicit provisions ‘of the rules to further goals they belieVedarei1J

worthwhilé, This is particularly true in this instance, where a

'sound reason underlies the réquirements of the rule, Under TURN' i

approach, an intervenor would wait to file its request for
compénsation until after after petitions for rehearing are

F

resolved. If no application for rehearing is filéd, howéver, the‘

intervenor following this approach would not become awaré of this
fact until after the period for filing applications for_réhearing
has passed. This period, 30 days after issuance of the deéisionT -
(Rule 85), is coterminous with the allowed period for filing .

requests for compénsation. Thus, an {ntervenor will not find out

‘that no applications for réhearing of a particular decision have

been filed until the period for filing requests for compensation e

has passed. The result is that either.the intérvenor will be

denied compensation because its request is too 1até,tfrustratin§‘:‘”

the purpose of the compensation program (Rule 76. 51), or the’

commission will havé to rule on a request to waive a time limit B

that has been established by the Legislature (Public Utilities (PU)

Code § 1804(0)), frustrating our attempts to process requests for o

compensation expeditioUsly.

We deésire to encourage the participation of intervenors ,

like TURN, and we will take some extraordinary steps to construe
TURN’s request to beé timely filed with régard to TURN's

contribution to D.91-07-006. Bécause PU Code § 1804(c), like Rule
76.56, requires a request for compensatién to be filed within 30
days of issvance of a final order or decisioéon, we will waive, under

[

the authority of Rule 87, the préviously quoted provision of Rule'~f

76.52(h). Having waived the portion of the rulée that statés that
£f11ing of -an applicatioén for rehearing does nét affect the finality
of the appealed décision, we will deem D.91-10- 024 to bé the '

decision résolving the issue for which TURN séeks compensation. VBy

thus construing D.91-10-024 to bé the "final décision" for the
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limited purposes of accepting TURN'S request, we avbid direct lr*
conflict with the parallel statutory provisions of PU Code
s 1804(c). _

: Our waiver of the provisions of Rule 76. 52(h) is specific
to the circumstances of TURN’s filing and should not be relied on
- by intervenors in the futuré. We do not wish to convey the
impression that a party may disregard the deadlines and other
provisions of the PU Code and our rules with impunity. TURN and -
other intervénors are expected to comply with the>appliCablé"'
statutes and rules, even if compliance is iﬁconuenient at times.'
~In this instance, the correct practice would havé been for TURN to
file its réquest for compensation for work rélated to D.91-07-006
 within 30 days of the issuanceé of that decision and to filé a later
supplement or séparaté réquest for its work related to D.91- 10 024.

We attempt to resolve requests for intervenor

cOmpensation promptly, but thesé éfforts are thwarted when
“intervenors intentionally or negligently disregard the applicable
rules and statutes. In an earlier decision, we weré forced to
address a motion to accept TURN’s late-filed request for '
compensation; in this decision.we have addrésséd an untimely
request at our own initiatfive. Each of thése efforts slowed our
processing of TURN'’s request and caused additional staff time to be
expénded in reviewing the filing and considering the appropriate
resolution. If TURN and other intervenors wish to continue to

receive expeditious treatment of their requests for compensation, .

they must live up to their obllgétioh to submit complete and timely
requests. : . '
TURN claims that it made a substantial contribution to
the decisions and seeks reimbursemént for the following costs and
éxpensest :
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" Attornéy Fees (1990) 46.00 hours € $160 $ 7,360
_ (1991) 34.25 hours & $175 5,994 . -
Photécopy Expenses | o 356
Postagé COSté » o ' ‘ 113!]
Télephoné Charges ' 5 .}]’*163jf;  ;
- Total - ' | o 513,839
Review of TURN’s_Compensation Request o
| Rule 76.53 requires an intervénor to meet the following
criterfa before it can be awarded compensationi ' S -
a. 1Its participation without an award of fees
" -or costs imposes a significant financial -
hardship. E -
. b. It made a substantial COntributiohzrto
- the adoption of a Commissién decision.

Its participation did not materially -
duplicate thé contribution or preséntation
of any other party to the proceeding. = L
- The tirst requirement, financial haidship, has been met .
by TURN in the granting of its eligibility request, pursuant to
- D.91-07-006. Théreforée, TURN has alreédy_satisfied thisi' T
réquirément. ' . W
" Substantial Contribution _ T - T
TURN asserts that it made a substantial contribution to
D.91-07-006 and D.91-10-024 within the méaning‘of Rule 76.52(g). -
Specifically, TURN claims that it successfully argued that Pacific
Bell and GTEC should not have the opportunity to raise rates to. -

2 Rulé 76.52(g) defines substantial contribution to mean, in the
judgment 6f the Commission, the intervenor'’s presentation has -~
substantially assisted the Commission in the making of its order or
déecision because thé order or decision had adopted in whole or in -
part oné or more factual contentlons, legal contentions, or
specific policy or procéedural recommendations présented by the

intervenor.




© 1.90-07-037 ‘st al. ~ ALJ/HPG/vdl - -

. reflect pre funding costs until the two utilities substantiaté in , . )
. the second phas¢ of the inVestigation that PBOPs costs are a
,component of the *z factor," -3 TURN also argues that it
successfully Opposed the Administratiie Law Judge’s (ALJ) propOSed
decision language allowing Pacific Bell and GTEC the opportunity to
récover PBOPS pre funding costs in their October 1, 1991 price cap
tilings.

TURN also claims that it succéssfuny Opposed ’the
applications of Pacific Bell and GTEC to réhéar D.91- 07 006.;;
Specifically, TURN asserts that D.91-10- -024 agreed with TURN that
the advice létter process used for Pacific Bell’s and GTEC'S price
cap filings would not be adequate to decide whether the two
utilities were entitled ‘to incréase their rates. '

Duplicative Participgtion
TURN’s compensation request does not address duplicative

participation. However,_as discusséd in GTEC's reésponsé to TURN’s
request, duplication is an ‘1ssue that must be decided in granting

TURN any award. ’ _ - . o .

Responses to TURN'S. Rgggé st
Pacific Gas and Blectric Company (PG&E) and ‘GTEC filed :

responses to TURN's request for cOmpensatiOn. PG&E does not oppose
TURN's request. However, PGELE asserts that it should not be
réquired to contribute to any award paid to TURN because the
substantial contribution claims of TURN relate to only pacific Bell

and GTEC.

3 The 2 factor is a component of the pricé cap formila
established for the major local exchange teléephone companies’
incentive-based rate regulation.
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o _ He concur with PG&E. TURN‘s participation 1n this f; ;T'
‘procéeding to daté has been restricted to impacts on Pacific Bell
‘and GTEC. Accordingly, Pacific Bell and GTEC should equally share s
in the payment of any award we may. grant TURN. - o
: GTEC claims that TURN’s compénsation request is ékcessiVé ,
and that TURN overstates its contribution to the "Decision.* GTEQ’
does not identify which decision it is referring to. "However, we
must ¢onclude from GTEC's subsequent protest statement ("TURN seeks.

recovery of $13,839 for its so-called signiflcant c0ntribution to
D.91210-024") that GTEC reférs to D.91- 10-024. We must also
concludée that GTEC misread TURN’sS compensation requést because TURN
is seeking compensation for fits contribution to D.91-07-006 as well .
as to D.91-10-024. : -

GTEC claims that TURN'‘s c0mpensation request is excesslve
because TURN’s NOVember 9, 1990 concurrént brief demonstrates that
its argument that it would bé prematuré to pre-fund PBOPs prlor to
implémenting thé FASB statemént was based on the comménts, - :
testimony; and motions filed by the Division of Ratepayer Advocates
(DRA). | L
. "GTEC also claims that TURN’s brief focused on. the issue’ o
of whéther Pacific Bell should be allowed to recover as a compoﬁent:
of the z factor the costs associated with funds that it had already
placed in a trust for the 1989 and 1990 calendar years. GTEC
summarizes that TURN should not receive any compensation for this
issue at this time becauseé the Comnmission deferred c0nsideration of
this reotroactive ratemaking issue to the sécond phasé of the
investigation.

GTEC opposeés TURN's proposal to 1ncrease the hourly rate
of its counsel from $160 in 1990 to $175 in 1991. GTEC assertsr"
that this 9% incréaseé in the hourly rate is not appropriate in an -
era of very low inflation, and at a time whén major law firms are
laying off associates and éither holding attorney salaries
constant or reducing them. If we grant TURN a compensation award, -




1.90-07-037 et al. ALJ/MFG/vdl

'GTEC concludes that the $160 houxly rate for TURN's counsel should
be used for any allowable 1991 attorney hours. : -

" TURN filed a reply to GTEC’S response on December 11,

1991 stating that *GTEC’s opposltion is another in a long series of
frivolous résponses by GTEC to TURN compensation requests.
. TURN disputés GTEC’s claim that TURN duplicated DRA’
contribution to thé investigation. TURN acknowledges that the
first paragraph of its brief supports DRA‘s position on certain
 issues. However, TURN points out that the same paragraph states

that TURN will not discuss those issués in its brief because DRA

will address them in its own brief. The reﬁéininq 12 pages of

TURN’s brief addressed issues that DRA did not discuss in comments

or testimony. : :
TURN also asserts that GTEC's 0pposit1on to TURN’s
requesteéed $175 hourly compensatiOn rate for its counsel’s work in
1991 reflects GTEC's persistent refusal to acknowledge that the ,
standard for compensation set by Rule 76. 60 is the market value of .
legal services.

TURN summarizes that ‘GTEC's response is a waste. of the
Commission’s and TURN’s time. Therefore, as a signal ‘to GTEC, TURN
requests that its compensation réquest bé increased by 3.0 hours
for the time counsel spént to prepare the reply to GTEC's " _
opposition at the $175 hourly rate times a factor of two (3.0 hours
x $175 x 2 = $1,050) in recognition of GTEC’s vexatious litigation ..
posture. '
Discussion

Substantial gontributioﬂ and Duplicative Participation

GTEC'’s argumeht that TURN provided minimal contribution
in this proceeding was successfully réfuted -by TURN in its o
reply to GTEC’s résponse. TURN was instrumental in deferring the
consideration of allowing Pacific Bell and GTEC to récover pre-
funded PBOPs costs through the Z factor and in moving the Z factor

.
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consideration from Pacific Bell‘s and GTEC's October l, 1991 pricé-'

Of TURN'’sS’ participatiOn overlapped that of DRA, it is our judgment

- that TURN’s presentatiOn did not materially duplicate that of DRA.

In summary, TURN madé a substantial contribution to’ ,
Ordering Paragraph 6 o6f D,91-07- 006 which requires Pacific Bell,

GTEC, and DRA to present testimony and evidence in the second phaee

of this investigation on the appropriate 2z factor treatment of
PBOPs costs. TURN also madé a substantial contribution to
D.91-10-024 which denied Pacific Bell'’s and GTEC’S requests for a -
reheéaring of the requirement that they make their PBOPs 2z factor
showing in the seécond phase of the investigation. Accordingly, we
find that TURN has made a- substantial contribution in this
proceeding.

Hourly Rate
_TURN sééks an hourly rate of $160 for its attorney,

Thomas J. Long, for 46.00 hours of work performed during the 1990
calendar year and a $175 hourly raté for 34.25 hours of work

performed during 1991, for a total of $13,354.

In support of the $160 hourly raté for 1990, TURN asserts

the Cornmission has alréady found thé $160 hourly raté to be
reasonable for Long’s work performed in 1990. According to TURN,

‘D.91-07-048 awarded an $160 hourly rateée for Long s "work performed

fn the Pall of 1990,° _
TURN séeks a $15 hourly rate increase to $175 in 1991 to .

get Long’s hourly raté at a level closer to the market rate for an :
attornéy with comparableée training and exﬁériencé._ In support of -

the hourly rate increase, TURN attached a declaration from Long
summarizing his training and experiénce, a declaration from the law
firm Long previously workéd for, and-a survey of attornéy billing
rates from. the June 4, 1990 edition of Of Counsel magazine.
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.. Long graduated from the New York Universxty School of Law
in 1985. Upon graduation, he served a one-year clerkship with a
United States District Court’ judge and became a member of the ‘
califoraia Bar in 1986. In October 1986 he joined the litigAtion
'<department of Morrison & Foerster as an associate. 1In 1987 and
1988 he devoted a substantial portion of his time to "pro bonor*
work. Long assumed his present position with TURN in October 1$90.
: According to thé declaration of Richard G. Seebbrg,'e :
partner in the law firm of Morrison & Foerster, had Long continued
to work for Morrison & Foerster in the fall of 1990, 'the firm would
have billed clients for his services at a raté in excess of $175
per hour. : :
TURN also attached a survey from the June 4, 1990 edition -
of Of Counsel magazine to demonstraté that the hourly billing rates
for the "High Associaté® category of the San Francisco law firms
surveyed range from a low of $175 to a high of §215. Therefore, 7
TURN assérts that the $175 hourly ratée for work performed by Long
in 1991 is at the low end of the range of market rates for :
attorneys of Long’'s training and experiéncé and should be apprOVed.
As stated by TURN, we have resolved Long’s 1990 hourly
rate in D.91-07-048, Therefore, it should not be necessary to
revisit it in this proceeding. . However, A review of D.91-07-048
and TURN's related.compénsation request discloses an inconsistency
betweeén TURN's showing léading to Di91-07-048 and its showing in
this proceeding. . L
In the showing leading to D.91-07-048, TURN provided an
almost identical deéclaration from Long, and exact copies of a
declaration from Seeborg and survey of billing rates from the June
4, 1990 edition of Of Counsel magazine to support thée $160 hourly
rate réquested by TURN for Long. , S
. In its current showing, TURN did not provide any new
evidence to substantiate that Long should be awarded a $15 hourly
wage increase for his 1991 work, More importantly, TURN failed to
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, fdisclOse in its current compensation request that D. 91 07 048 A
1continued an $160 hourly rate for WOrk performed by Long in 1991‘;
'Conslstent with D.91-07-048, we will apply a $160 hourly rate to
Long's 1990 and 1991 hours associated with TURN’s substantial o
contribution to this proceeding. S

He do not concur with TURN'S assertioh that GTEC took a-
vexatious litigation posture in responding to TURN’s compensation
requést. On the contrary, it was GTEC's opposltion to the increase
in hourly rate which led us to résearch the 1991 hourly rates:
approved for Long and to discover TURN's less- than-completé '
statement regarding’ compensation rates approved for Long.
Theréfore, TURN's request for an award enhancement is without merit
and should bé denied. We will supplement TURN‘S award, without
enhancement, for the three hours of time Long spent to reply to
GTEC's response to TURN’S compensation request. _

Having concluded that TURN made a substantial s
-contribution in this proceeding, we will award TURN $l2 840 for o
Long’s work pérformed in this proceeding. ‘This award consists of*

- payment at $160 per hour for 46. 00 hours in 1990 and 37.25 hOurs of
work in 1991, as detailed in Appendix A of TURN'S request and”
supplemented to account for TURN’s reply to GTEC's response to
TURN’s request.

Other Costs : -

TURN presented an itemization of costs for photocopy,
postage, and teléphone expenses totaling $485. These amounts do . ..
not appear to be in dispute, and will be adopted as reasonablée’
given' théir minor signiflcance in relation to the totality of
TURN'sS compénsation request. The addition of these other costs to
the attorney fees awarded to TURN résult in a total compénsation
award of $13, 325, Pursuant to Commission practice in granting
other compénsation awards, such as D.86-07-009, TURN should be
authorized to receive interest on its award beginning from the 75th
day following the filing of TURN’s compensation request. .=

¢
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: TURN is placed 6n notice 1t may be subject to audit or" - . )
review by the Commission Advisory and _Compliance Divlsion. o -
*'Therefore, adequate accOunting records and other neCessary
- *. documéntation must be naintained and retained by the organization o
" in support of all claims for intervenor cémpehsatiOn.- “Such
recordkeéping systeéns should identlfy specific issues for which
'c0mpensation is being requested, such as the actual time spent by
" each employee, thé hourly rate paid, fees paid to consultants, and
other costs for which compensation may be claimed. ‘
Findings of Fact ° -
: 1. TURN requests $13,839 in compensation fOr its
 contribution in D.91-07-006 and D.91-10- 024.‘-,
2. TURN was found eligible to claim COmpensation for its
- participation in this investigation by D.91 07-006.
‘ 3. In D.91-07-006,” TURN met Rule 76. 53(b) s requirement ‘that
. its participation withOut an award of fees or costs imposes a
 significant financial hardship. x . .
4, TURN's participation in this proceeding to date has been
restricted to impacts on Pacific Bell and GTEC. _ ‘
5. TURN madé a substantial contribution to D.91 07- 006 and

D.91-10-024. -
6. TURN's substantial contributiOn did not materially B

_ duplicate that of DRA,
7. D.3%1-07-048 awarded TURﬁ an hOurly rate of $160 for work

performed by Long in 1990 and in 1991,
_ 8. TURN did not substantiate its claim that GTEC took a
vexatious litigation posture in responding to TURN's compensation

reQuest.

9. TURN’s request to raise Long’'s hourly rate to $175 used
the same documentation filed in a prior proceéeding to substantiate
the $160 hourly rate granted for Long in D.91- 07 048._




L9057 0% et ok, muofrcjedt -

- | 10. GTEC‘s opposition to TURN's compensation request was
"instrumental in determining that Long was granted a $160 hourly

‘rate for work pertormed in 1991,
11, TURN’'s itemization of otheér costs s not in disputé and

appeéars reasonable. given their minor significance in relation to

the totality of TURN’S compensation request.
12, Consistent with D.86-07- 009, TURN is entitled to’ interest

on ‘its compensation award beginning from the 75th day following ‘the
filing of TURN’s compensation request. : :

conclusions of Law N
1. Rule 76.52(h) is waived in part to allow D.91-10-024 to

be deemed the decision that resolves the issue for which TURN seeks

c0mpensation.r
2. TURN shdéuld be compensated for its substantial

contribution to D.91-07- 006 and D.91-10- 024 consistent with the -
precéding discussion. : - '
: 3. Pacific Bell and GTEC should éach be ordered to pay TURN
- $6,662.50 as compensation for TURN'’s substantial contribution to -

D.91-07-006 and D,91-10-024.
4. This order should be made effective today to- assure that-

" TURN will recéive this compensation award without further delay.

ORDER

IT IS ORDERED that: . .
1. Toward Utility Rateé NOrmalization's { TURN) request for -
compensation for its contribution to Decision (D.) 91-07-006 and
D.91-10-024 18 granted in the amount of $13,325. .

2. Pacific Bell shall pay TURN $6,662.50 within 30 days, as
compénsation for TURN's substantial contribution to D. 91 07-006 and
' D,91:105024 1" ?a§ fi Bell 'shall also pay TURN interest on the
-$6 662, SOcBEinciﬁdiVamount, calculated at the three-month
c0mmercial paper taté, comméncing on January 28, 1992 and
continuing until ﬁayment of the award .is made.

;l'
;
. fv{




1,80207:037 6t Al ALJ/MEG[vdl . <

S 3. GTB (alifornia IncorPOrated (GTEC) shall pay TURN
ﬂ;$6 Gsé 50 within 30 days, as compensation for TURN‘S substantial :
- contribution to D.91 -07- 006 and D.91-10- 024;, GTEC shall alsé pay
,f-TURN interest on ‘the $6 662 50 principal amount, calculated at the
{?threé-month commercial paper rate, commencing on January 28, 1 92
and continuing until paymeént of the award: is made. S :

This ordér is effective today. N ,
Dated February 20, 1992, at san Francisco, a;i%ofﬁia;c

' DANIBL ﬁm. ?ESSLBR
Loreo President
- JOHN B, OHANIAN
NORMAN D. SHUHWAY
‘ Commissioners:3='

ACommissioner Patr101a H. Eckert,
béing neécessarily absent, did
not participate. AR

‘ v:Acssian THAY. mls ozc1$|0N
PPROVED' BY ‘THE ABOVE
COMMIS@[ONERS TQDAY




