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- yApplication of GTE Mobilnet of
-~ California and GTE Mobilnet of Santa

,;BBFORE THE PUBLIC UTILITIES COHHISSION OF THE STATE OF CALIFORNIA

Application of U.S.Hest Cellular of _ @H@H
California, Inc. for rehearing of

Resolutions T-14607 and T-14608 Application No. 91 10 oozf
- (Piled October 7, 1991)

Application No; 91-10-012
(Filed October 11, 1991)

N

Barbara for rehearing of Resolutions
~ T-14607 and T-14608

Application of L.A. Cellular
Téléphoné Company for rehearing of
Réso utions T-14607 and T-1460

Application No. 91 10- 018
(Filed October 17, 19%1)

'Application of McCaw Céllular
Communications, Inc. for rehearing
of Resolutions T-14607 and T-14608

Application N6, 91-10-049
(Filed Octeber 28, 1991

)

ORDER CONSOLIDATING AND DENYING
APPLICATIONS FOR REHEARING, DISMISSING MOTION
TO STRIKE, AND MODIFYING AND CLARIFYING
D.90- 06-025 AS MODIFIED BY D.90-10-047

: In Decision (D.) 90-06-025 (the original deoision), wé -
established a regulatory framework for the operation of cellular
. telecommunications companiés in California. Upon applicatiqns
for réhearing, we modified the original decision in D.90-10-047
(the modified decision).f1] Among othér things, the modified
decision provided that, if a carrier or reseller filédfa,raté_'
reduction tariff which would have an impact of no more than 10%
of the average customer bill, the tariff would be temporary in
nature but would be effective on the date filed., D.90-06-025, p.
54 and Ordering Paragraph 8.b, as modified by D.90-10-047,

"Ordering Paragraph 2 (e), p. ¢.

1  Lateér petitions for modification and applications fOr
rehearing were filed, and more modifications were issued, but
they are not of concern in thé présent applications.
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o In June and July of 1991, v. s, West Cellular of ‘
california, Inc. (USW) filed its advice létters Nos. 48 and 49,
characterlzing the proposed offers therein as appropriaté to the
temporary tariff basis proviued for in the modified decision.
These advice letters were dealt with in Résolutions T-14607 and

7-14608, both 6f which were signed on September 25, 1991 and
mailed the following day.

Advice letter 48 proposed a cash back" offer whereby
new customers would réceive checks or credits in thé amount of
$400 to accounts which they opened in the third quarter of 1991, '
provided they maintain those accounts for 36 months, In ‘
addition, resellers signing up néw customers and/or new llnes
would receive credits for each after thée 120th day of the new
service. USW's filing asserted that thé proposed offer qualifléd'-
for the temporary tariff option provided for in our earlier
deciSLOns, possibly believing that we only meant to réstrict the ,
temporary tariff option to proposed offers which could result in
reductions in the aggregate, rather than to those concerned only
with rate reductions. The Cellular Reséllers’ Association (CRA)
filed a protest to the advice letter. ‘

Advice letter 49, in its turn, proposed (1) revlsioﬁs
to the service plans which would result in some increases and
some decréases in usage rates; (2) a new annual service plan with
rate reductions in the 101-180 minutés of use categéry; and (3) a
change in wholesale annual contract serviceé to reducé monthly
accéss charges to maintain margin requirements as réquiréd by
D.90-06-025. The Cellular Resellérs’ Association (CRA) and san
piego Cellular Communications, Inc. (sbcec) filed proteésts to the
adviceé letter.

If Resolution T-14607 we found that a temporary tarlff
filing is not the appropriate véhicle for a proposed offer such
as that made in advice lettér 48 under the procedures set forth
in Ordering Paragraph 15 of D.90-06-025, because the proposed
changés would reduce the current margins between wholeésalé and
retail rates. Resolution T-14607, Findings Nos. 1, 3, and 5, p.




N’G. In Resolution T-14608 we EOund the tempOrary tariff procedure
- equally inappropriate for the offering proposed in advice letter
49, for the sane reasons. Resolution T-14608, Finding No/ 1. |

’ This Resolution also noted the alternative procedures proVided -
for in D.90-06-025. - Id., Finding No. 3. - ,f”

In both Resolutions, accordingly, we suspended ther9 :

respective advice letters. Applications for rehearing were filed
by USW, McCaw Cellular communications of california (HcCaw), GTE.
‘Mobilnet of California and GTE Mobilnet of Santa Barbara .
, (collectiVely, GTE), and LA Céllular Télephoné Co. (LA Cellular)

The California Resellers’ Association (CRA) filed an opposition
to all four filings, and McCaw filed a Motion to Strike part of
CRA'S oppositioﬁ. All of these f£11ings have raised prbcedural
iséues which we will address prior to discussing the substantive

p_questiOns raised in the. applications.

I. tanding

The advice létters and Resolutjons. pertained to USH
only. “None of the applicants for rehearing filed protestsr
1against USW's proposed offers} thus noné of them may be- -
considered a "party to the action® within theé meaning of Public
Utilities Codé § 1731.[{2] Howéver, séveral of these applicants
have alléeged that the Resolutlons at issue have made changes in
prior decisions affecting all ‘carriérs. To the extent that this
allegation is true, the applicants are “other [parties): '
pecuniarily interested in the public utility affected,’ and nay
apply for reheéaring in théir own rights.

' while thé applicants' argunénts have not convinced us
that the Resolutions actually changed the modified décision, we
see that the Résolutions made clarifications and interpretations

2 Unless otherwise indicated all statutory references herein
are to the California Public Utilities Code.

3
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of our previous decisions which should havé been-made to the -
industry as a whole, and which were thus not appropriaté t6—8f17_
Résolution responding to an advicé letter filing by one carriér
only. Accordingly, we will modify the Resolutions herein and .
direct that this Order bé sent to the entire service list of
I.88-11-040. |

I11. The Motion to Strike

CRA allegés in its opposition that McCaw’s application,
filed October 28, was laté and should not, thérefore, be :
considered. McCaw argues in its motion to strike that its . .
application was timely. We dismiss McCaw'’s notion on thé grounds
that it is moot. -

Responsés to applications fér rehearing aré within the
discretion of the responding party, under Rule 86.2 of our Rulés-
of Practice and Procedureé. However, it is rarely necessary to
respond to an allegation of untiméliness. A party filing an
 application for-rehearing répresents by implication that 1tTf”
beliéves fts filing to be timely. Barring the accidental or
disastrous destruction of our récords, we can ordinarily résolvé
timeliness issues without assistance,

Further, McCaw’s filing, though labeled an application
for rehearing, includes only an adoption by reference of USW’s
application and a list of modifications which McCaw asks us to -
make. As McCaw makes no indépendent allegations of érror, the
application for rehearing portion of its filing adds nothing but
moral support to USHW'’s application. As for the petition for ~
modification portion of the filing, there is no time limit for:
such petitions, and timeliness accordingly is not an applicable
question. We thérefore dismiss the motion to strike as moot.

111. The Applications for Rehearing

In both Resolutions we found a temporary tariff fiiiﬂg»
an inappropriate vehicle for the proposed offerings (see above),
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. and modified decisions.

_.and suggested that regular advice létter filings or formal. =
 applications would better conform to thé requirements of the

‘original decision. In both Resolutions, wé suspénded the advice
1lettérs. For the reasons set out below, we dény the applications
foritéhéariﬁg, s0 as to prééérve Usw‘s~right to;choOSe whether it

‘will withdraw the advice letters and address the issues involved

"in a regular advice letter proceeding, or proceed with the
suspended advice lettérs in a formadl application héaring. ,

_ The applications raise issues wh1¢h;shou1d bé‘addréSééd
now, in order to narrow thé scope of the filing USW chooses and
to clarify the modified_décisibﬁ to other membéers of the
industry. The following discussion clears away some misreadings
and misunderstandings on both procedural and substantive issues.
To underline the discussion, we ﬁili'maké'Spécific'modificatiéﬂs

~and clarifications to'both_ReéoiutionsraS'gcll as to the original

'A) USW's Application
USH alleges that we erred in both Resolutions by
“incorrectly applying Commission guidelines set forth in Decision
90-06-025 to the facts presented; and ... modifying Decision 90-
06-025 without giving interésted parties notice and an
opportunity to be héard, in violation of California Public
Utilities Code Section 1708.* USW application, p. 2. [3]

3  USH’s application states two initial grounds for rehearin
“op p ge . It then provides a separate section entitled

"specifications of error® in which it lists six allegations of
error. The body of thé application thén presents us with four
sections of argqumeént, only some 6f which have clear ties to the
allegations. The application is thus technically in violation of
the réquirements of specificity in Ruleé 86.1, Applying Rule 87
at our discretion in this instance, we accord consideration to

(Footnote continues on next page)
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Under the heading 'Spécificatibns of Errér,! the N
appllcation alleges that: (1) Resolution T-14608 'improperly .
‘detérmines that [USH] has proposed a raté increase}' (2)y. '
- Resolution T-14608 =improperly detérmines that a cellular cérrier”
" may not make assumpt:ons in filing advice lettérs;* (3) '

~ Resolution. T-14607 erxred in concludlng that USH’s proposed
~rebate" of $400 is a gift under D.90-06-025; (4) Resolution -
14607 =fails to prescribe appropriate tréatment for neéw custOmers
who subscribed to service while Advice Létter No. 48 held
temporary tariff status;" (5) both Résolutions creaté =a rule for
evaluétlng the impact of a temporary tariff filing én the margin
between retail and wholesale rates that is unworkable and that
. matérially modifies D.90- 06-025 without noticé to interested -
parties or an opportunity to bé heard;= and (6) Resolution’ -
- 14607 modifies Ordering ‘paragraph 16.b of D.90-06- 025 "to creaté
Vdollar limitations on ‘gifts’ without giving 1nterested parties‘

notice or an. opportunity to be heard. USW's application, pp: 2

»“ 3i

1. I-proper determination of raté increase.

USW's applicatioﬂ dées not discuss the first allegation
after the 'specifications of error® section. It is unclear from
any part of the application what part of Resolution T-14608 USW
challenges, or what it believes was improper. Presumably USW

'(Footnote continued from previous page)

the application in the interést of clarlfying matters for the
industry. However, the partiés are reminded that the purpose of
- an application foér rehearing is to alert us to errors s6 that we
'may correct them. Rule 86,1. The clearer the statement of the
applicant’s allegations and the less vagué the citations to the -
decision or record, the more expeditious our procedures becomeé.
This becones especiall{ inportant in cases such as this one, in
which there are several filings on the same Resolutions. :

6
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;A%takes issue with the analysis 6n page 2 of Resolution T—14608,
,a,vhich compared the pre-advice letter 49 rates and the new ones
" - proposed and showed that the proposed offer would raise some':

: rates and lower others.
On page 7, Resolution T-14608 statest -

Advicé Léetter No. 49 incorporated rate
reductions and raté increasés in some
elements, which places the filing in &
contentious situation. This is not allowed
undér temporary tariff authority. Any series

" of increases and decreasés in a new plan
which could résult in an increase to
customers should comply with Ordering.
paragraph $ of D. 90-06-025.

- Givén the rate changeés demonstrated on page 2, this conclhsxon is"
o completely proper and warrants no action on our part._ B

2. Improper deterninatxcn that a carrlpr
may not make assumptions

_ USW’s application contains no refefence to this ,

o 'specification of error after the initial allegAtion. Nothing
in Resolution T-14608 is recognizablé as possible suppbrt for "

this allegation. Thérefore, even applying Rule 87, we are unable

to consider this allegation.
3. Characterization of "rebate" as °gift*®

_ we found in Resolution T-14607 that advice lettef No.
'48 violated Ordering Paragraph 16.b of D.90-06-025, as modified
“by D.90-10-047, "by providing a rebate of greater than nominal
. value." Resolution T-14607, finding No. 6, p. 6. USW alleges
"that this finding is érror becausé the rebateis really a rate

reduction and not a gift of service.
ordering Paragraph 16.b prohibited cellular service

~ providers from providing “either diréctly or indireotly, any gift
of any article or service of more than nominal valué ... to any
customer or potential customer in connection with the provision
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of céellular telephone servicé.” D.90-10-047, Ordering Paragraph
2.4, p+ 5, modifying Ordering Paragraph 16.b of D.$0-06-025. -
- (Emphasis added.) : -  i‘ _
~ UsW's advice letter No. 48 proposed a fcash'back?’j_l1‘
payment of $400 for new lines under its cellular sérvice, to bé
paid only aftér 36 continuous months of service. USW arguesfthéi
the rebate is not a gift because (1) the Commission "cléarly‘had
in mind tangible items or services ... that are not a part of the
service itself,* (USW’s application, p. 16) and (2) the $400
~répresents a raté reduction to [USW)’s long-term customers.®
1d., p. 17. - .
The first argument is not convincing. We bélieve it to
bé within our authority to intérpret our own fintent in the -~
modified decision, and the proposed "cash back” offer is exactly
what we had in mind, both in Ordering paragraph 16.b and in
Paxagraph>iG:C-(préhibitihg gifts of service conditioned Oﬁru;_i
subscription to the carrier’s sexvice). We do not know what USH
means by "tangiblé service," which appears to bée a sélf- ]
contradictory term. We do know that, whén a cus£0mer~fécé1Vésra"
rebate (or "cash back," which USW appears to think is different
from a rebate) of payment for services, to that extent the '
services become free, a gift to the subscriber. L
USW's second argument is no more pérsuasive,  If USH
wanted to propose a rate reduction, it could easily have dbnérso
without calling it a "cash back offer." Howeéver, céllular rates
are linked to usage, and this "rebate™ is not. It is linked only
to the initiation of a new line of service and its mainténance
for a minimun of 36 months. The $400 is to be paid as a flat
fee, not at all proportional to the customer’s bill, But even if
it were, the proposed offer would not be appropriate under
temporary tariff filing because it amounts, in this case, to more
than 10% of the average customer billing.
We believe that the proposed $400 rebate is, if not a
gift of service under Ordering paragraph 16.b, certainly a USW-
financed service under 16.c, and as USW proposed to offer it only
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© to new custOmérs, or to6 old éuStomQ:é¢ordériﬂg new lihéé;’itzi§7}
clearly conditioned on subscription to UsSW’s service. This
allegation néed not be considered in hearing. .

4. Pailure to provide for new customers

| USW alleges error in that “Resolution P-14607 fafls to
préscribe appropriate treatment for new customers who subscribed
to service while Advice Letter No. 48 held temporary tariff .
status® (USW application; P. 3).[4) The allegation assunies,
despite the specific finding of Resolution T-14607 that a _
temporary tariff tiling is inappropriate for the proposed offer,
that the rebate plan actually held the status of & temporary .
tariff as soon as it was filed. But, as USW itself admits, the
Commission’s quéstion'ié, in essencé; “"whethér the témpoiary‘g"
‘tariff was indeed effective prior to its suspension.”. USW .
application, p; 1§;- | ' , R o
 USW says that it was, relying on a quotation from the
body of D.90-06-025 stating that *any tariff filing which doés"
not decrease a carrier’'s avérage customer bill by more than a -
nominal percentage, ten percent, should be identifled as a
temporary tariff and effective on the date filed.” D.90-06-025,
p. 53, quoted at p. 20 of the application (emphasis'USH's).; The
quoted language, incorporated in Ordering Paragraph 8:b of D.90-
06-025, was modified in Ordering Paragraphs 2.e and 2.f of D.90-
- 10-047. Although the language USW prefers is substantially =
similar to the version in the modified decision, USW placeés fhe.
- emphasis on the wrong words. All vérsions specify that the
temporary tariff identification is available only to those
filings which propose rateé reductions, and only when those

4 Although USW nominally alleges that this is 1e?al errof,
its "argument® only "seeks clarification of the Comm ssion’s use
of the term ‘suspended’ in this context.® USW application, p.

19.
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_;"reduCtions will havé an impact of 1éss than ten percent of the
' carrier's average customer bill. {51 , o
' It was becausée it failed to mést the definition of an
appropriate temporary tariff £iling that we suspended the advice ;
letter in Resolution T-14607. Advice letter No. 48 mixed rate :
‘reductions with rate increases (see discussion abOve), and’ addéd
a gift of service in excess of the nominal value restriction of '
D.90-06-025 as modified by D.90-10-047. It did not meet the
‘threshold requirements of a temporary tariff as outlined in the
Commission's decisions. Therefore, it could not have become :
éffective on the date filed. In any évent, we created the
tempOrary tariff proceduré to allow carriers to maké small,.
simple, and non-controversial rate reductions without the
administrative costs of full-blown.applications or advice
‘letters; we did not intend to guarantee that we would apprové any
proposed offer without examining it, provided the carrief labeléd
it a temporary tariff filing. , :
USW’s application at p. 19 says that the company
*signed up & substantial number of new customers” between Juné 21
and Septéember 25 on the assumption that the Commission would
approve thé advice letter in question. USH wants to know whéthei: ‘
it "is required to inform such customérs that they will receive
no rebate.* It argués that "(tjo deny thése customers this rate
reduction is clearly not in thé consumer’s best interest, -and -
that *to place carriers at risk of [removing) new customérs from
a promotfonal program months after signing up, nerely bécause the_
. Commission’s staff has been unablé to act on the tariff filing in
a timely manner, will strongly discouragé cariiers from émploying
the temporary tariff filing as a compeétitive téol." 1Ibid,

¢ .

5 "Averagé customér bill" is defined in D.90-10-047, Orderlng
Paragraph 2.e, p. 4.

10
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we believe we made ourselves cléar in D.90-06-025 to
begin withj carriers should refrain from making promises which
they have not yet been granted the authority to make. No¥ have
we officially denied the proposéd offer yet. In Resolution T-
14607 we merely suspended the advice letter, rather than denying
it, and clearly stated that the temporary tariff procedure was.
not the appropriate vehicle for this kind of proposed offer. The
febate is not officially disapproved until USW has followed thé
appropriate procedure and réceived its answer. However, it is -
clear that, as the proposed ncash-back" offer éxceeds the nominal
value limit of D.90-06-025 and D.90-10-047, we would almost
certainly not approve it under the reqular advice letter

procedure, either. It rémains USW’s choice whether it w111 fi1é:
a formal application for authority to make this offer, if it
believes it can show that the public interest would be served by
granting it an éxception, or abandon its plan. o

Further, USW has no cause to complain of deélays in the
process. USW has brought these delays on itself by filing
proposed offers undéer the temporary tariff procedurée which that
process was not meant to encompass. We recognize that the '
cellular industry is a relatively new one and that the carriers
are not complétely conversant yet with all of our proce&ures.i We
will theréfore put all carriers on notice that we do not make a
practice of approving tariff changes without looking at their
appropriateness for thé procedure, or for the interests of the
ratepayers, or for the industry. _ '

5. Pinding No. 5/Ordering Paragraph 2.

in Ordering Paragraph 15 of D.90-06-025 we saidi

There shall be n6 mandatory margin between
the wholesale and retail rates of facilities~-
based carriers. However, individual
tacilities-based carriers shall not deviate
from the current mandatory retail margin
until cost-allocation methods are adopted and
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 implémented as part of the céllular USOASGI e
~unless theéy can demonstrate through an advice
letter f£iling that the rétail operation will -
continue to operate on a bréak-even or better
basis with proposed rate changes that - impact
the mandatory retail margin. (D.90-06-025,
p. 110, cited at p. 5 of Resolution T-14607.)

The Resolution then pointed out that *Until recently
the Commission has not béén faced with controversial advice
" letters involving reductions in margin. That is'primériiy
becausé the facilities-based carriers always adjusted,théir :
wholesale rate elements by the same amount as the adjusthents'ih
their retail rate élements.” Ibid. In issuing D.90-06-025 we
had not anticipated that carriers would depart from previous
practice. ‘ ' ' ,
. Pinding No. 4 of both Resolutions interpreted Oxdering
paragraph 15 to mean that *In the interim until the USOA is’ih:;-
place, it is not permissiblé to make rate chéngéS'that reducé the
current margins betwéen wholesalé and retail rates under B
temporary tariff authority or regular advice letter." Resoiugioh
7-14607 added Finding No. 5, réquiring all carriers to conform to
previous practice until the USOA could be put in place. In
adopting both Resolutions, we approved thése intérpretatiohs as
consistent with D.90-06-025.{7) ' ‘

-

6 Thé Uniform System Of Accounting, which we have directed to
be déveloped in later phases of the Investigation.

7 See our D.90-10-044 on the City of Alturas’ application for
rehearing of D.90-07-019 in the Application of Pacific Power
Light, mimeo. There we foted the applicant’s apparent belief
that our decision had been the opinion of only the Administrative
Law Judge and not ours. We saidt “Let there be no mistaket A
commission decision is a Commission decision. We do not sign an
issue decisions with which we are not in agreement. If the words
of any decision arc éntirely those of the Administrativé Law o

(Pootnote continues on next page)
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. . USW's application alleges that:thésé‘Findiﬁgs,vibiafélsf

" 1708 bécause they *modify* the previous decisions without notice

" and opportunity to be heard. We believe the findings to be

. consisteat with both D.90-06-025 and D.90-10-047, as well as with
common practice in the industry. However, it is clear that USW
was not familiar enough with thosé practices to realize that we
would expect filings prior to the USOA to comply'with them.
Accordingly, wé clarify thosé findings today and will serve
copies of this ordér on all parties to Investigation (I.) 88-11-
040 to ensuré that the entirée industry is aware of our intent.

6. Nominal value.

 Resolution T-14607 recognized that USW's filing showed
a failure to grasp our intent in limiting gifts of articles or. .
services (or equipmént price concessions financed in whole or -
part by the providér as an inducement to Sﬁbséfibé) to 'néﬁiﬂél"
value." D.90-06-025, Ordering Paragraphs 16.b and 16.c, p. 116,
modified by D.90-10-047, Ordering Paragraphs 2:i, 2.3j, and 2.k,
"p. 5. Resolution T-14607 attempted to clarify this misréading by
asking the Administrative Law Judge in Phase III of thé Cellular
proceeding to define 'hOminal'value"in'dollars, and by providing
thatt

until theén, we wiil put the industry on
notice that the following rules shall apply
to each individual advice letter filedt

(Footnote continued from previous page)

Judge, that is an indication that we agree with those words and
havée seén no reason to alter any of them.” The same is true of
our Résolutions; though our Advisory and Compliance Division may
analyze the submissions and make recommendations to us, we do not
approve them without change unless we are in agréement,

13
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The provision of gift, cash, or any
artggée shall not exceed a reétail value
of .

Thé provision o6f credit to an account for
service (é.g., frée air timé usage,
waivers, promotions or spécial sérvice
offerings) shall not exceed $100.

Resolution T-14607, p. 6.

Here again, the Resolution fnteérpreted the earlier
decisions rather than modifying them. It was not necessary to -
ask the Administrative Law Judge to set a dollar cap. We might
simply have adoptéd thé figures named as within our intent rather
than leaving it to the ALJ to proposé otheérs. However, for the
purpose of putting the industry on notice of thése precise dollar
1imits, we agreé that an advice letter tiling is not sufficient.
As this order is to be servéd on all parties to 1.88-11-040, that
problem will be solved herein. h

Nonetheless, we do not think this was error despite the
limited distribution of the Resolutions. These limits did not
modify D.90-06-025; if anything, they are moré genérous than weé
had intended. Given the examplés in the modified decision,[8)
the figure of $25 is well above the level set by D.90-06-025 as

‘modified by D.90-10-047. For cash gifts, $100 could bé more than

many péople would consider a "nominal® amount. However, it is
n6t s6 much more as to exceed our authority to intérpréet our own

decisions. ‘ _
Résolution T-14607 did not, as USW alléges, ‘create

‘dollar 1imitations on ‘gifts’ without giving interested parties

notice or an opportunity to be heard. It did not create such

8 Modified Ordéring Paragraph 16.b listed “pens, key chains,
maps, [and) calendars® as potential permissible gifts. D.%0-10-

047, Ordering Paragraph 2.3, p. 5.

RS
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ﬁl_limitatibns at all; wé created ‘then in D.90-06-025 and D. 90-10-; N
' 047, and those provisions were not thé subjéct of any applicatlon'
for rehearing. Reésolution T-14607 mérely interpretéd the limits
we created. IR
- Therefore, we affirm the limits as set forth in the *f
‘Resolution and clarify the modified decision to reflect them. We
also heréby deléte theé request to the Adninistrative Law Judgé
presiding over Phase I1I, as further prOpOsals are not required.

B) GTE’s application

, GTE's combined application ®adopts and 1nc'orporatés by
réeference® the filing made by USW, and we therefére makée no
jindividualized résponse to this portion of the application.‘ .

However, GTE further allégés that Resolutioﬂ T-14608 unlawfully
deleégated our authority to CACD when it alloweéd the Division to
reject temporary tariff filings which fail to meéet the threshold
réquirements for that proceduré. GTE application, p. 3, '
referring to Resolution T-14608, Finding No. 5, p. 8. [9]

GTE clains that Pinding No. 5 violates § 455, saying
that "the real world efféect of the challenged action is to .
authorizé CACD to ‘suspend’ an advice letter filing after it has -
become effective.” Section 455 provides that we may fnstitute
public hearings for any schedule filing ‘'not increasing or '
resulting in an incréase in any rate" on our own initiative or in
responsé to a complaint. The statute also provides that '[t]he
period of suspeénsion of such rates classification, contract,
practice, or rule shall not extend beyond 120 days beyond the
time when it would otherwise go into effect unless the conmission
extends the period of suspension for a further period not

9 The application cites Findlng No. 3, but reference to the
Resolution shows that this citation must ke a typographical

error.
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"exceeding six months."— Under s 455, if an-advice letter filing
is not so suspended, it *shall bécome affective on the expiration'
of 30 days from theé time of filing thereof with the commission or’
such lesser time as the commission may grant, subject to the L

- power of the commission, after a hearing had on its own motion or
upon complaint, to alter or modify (it)." . :
GTE contends that the languagé "such lésser time' i :
‘the last sentence . applies to the temporary tariff filing. 'Under
the authority granted by thée Commission in (D.90-06-025), a '
cellular carrier’s rate reduction filing which will not 1mpact a-
carrier’s average customer bill by more than 10 pércent shall be
classified as a temporary tariff and made effective on the date
filed.” GTE application,. P §, citing D 90-06- 025, Ordering
Paragraph 8.b.[10) & : Con
Howéver, the advice letters at issue did not meet the
threshold requirements for temporary tariff filings under the
modified decision. Thereforé, GTE's contention is not
persuasive. : :
GTE's application acknowledges CACD's cémpeténce and
authority to *reject an advice letteér beforé it becomes effective,
for failure to comply with technical and formatting requirements
set forth in General Ordér 96-A." GTE application, p. 4.
However, GTE argues, we distinguished between rejection and
suspension of tariff filings in Arik sharabi v. Lorrié’s
rravel and Tours (1983) 11 Cal.P.U.C. 2d 1020, citing fn 1 at
1034.
There, we saidi

The differencé betwéen a’ tariff filing being
réjécted versus being suspended is that
réjection is for clear cut and procedural
reisons and suspension is for controversiail
substantive réasons. Our staff can reject
proposed filings for noncompliance under the

-' . 10 - As noted previously, this Ordering Paragraph was modified in
D.90-10-047, Ordering Paragraph 2.ej; however, the modification
only added a definition of the term “average customer bill.

16
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applicable G.0. However, if a filing fits
under theé paramseters of the G.0., but has
questionable deficiencies, it must be
suspended for investigation by a formal
CommissiOn order under PU Code § 455.

The two Resolutions at issue did so suspend the advice
letter filings for thelr “"questionable deficiencies.® GTB * o

argues, however, that the authority granted in Finding No.ssi‘ié

cértainly more than procedural in nature and requires CACD to -
exercise substantive judgments regarding the effect of theé filing
on eéxisting retail margins.* GTE application, pp. 4 - 5. :

Our nodified decision made it clear that the temporary
tariff procedurée was available only to advice letter filings that
mét certain qualificatiOns, among thém that the proposed offer _T
should not reduce thé margin bétween wholesale and rétail rates._
The question of thé effeéct on the margin is one which CACD can’
détermine by simple factual and arithmetical analysis of thé fl
filing. It réquirés CACD to make quantitative judgments, not _
substantive OnRes. Therefore, we think it is within our authbrity"
to ordér CACD to suspend advice letter filings under the -
temporary tariff procedure on this specific ground.

Further, § 455 merely provides that we may hold a
hearing when we find it appropriate. It doés not requiré our
formal voté on whether or not the advice letter requires it.' In
the case of temporary tariff filings, ordering CACD to reéview
them for compliance with procédural requirements is a delegation4
of ministerial authority, which GTE concedes is permissible.

We note furthér GTE's concession that CACD may rejéct
such filings outright for précedural ‘deficiencies, as our Docket
office can reject more formal filings. As GTE has adopted USH‘
entire application for réhearing, in which the carrier sééks
more, not less, formal process for its filings, we aré at a loss
as to why GTE in its own application sééks less. We have chosen
to suspend such filings for hearing rathér than to réjéect them
outright, so as to allow the carriers an extra measure of
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procedural protection. We conclude that this choice is ﬁiﬁhiﬁi
our authority. ' -
c) LA Cellular’s application

‘ LA Cellular submits that the Resolutions changed D.90-
06-025’s and D.90-10-047’s provisions and "threaten the 4
underlying goals of thése decisions}® that Resolution T-14607 S
mcontradicts the plain meaning of Section 532 of the Public
Utilities Code” in its discussions of gifts and rebates; and that
" the Commission may not authorize CACD to suspénd tenporary tariff
filings. LA Cellular application, pp. 1 - 2.

We have already discussed the contention that the
Resolutions nodified our prev1ous decisions and will not repeat
ourselveés here. We have also discussed our authority to
authorize CACD to suspend inappropriate temporary tariff filings
rather than reject them outright. We will accordingly address
‘only the allegation that the Resolutions violated § 532.

LA Cellular asserts, quite correctly, that this
provision »protects utility customers from discrimination as a-
result of being charged non-tariffed rates," adding that "it has
néver been interpréted to bar duly tariffed rate reductions for
defined customer groups which bring recognizable savings to6 the
utility.* LA Cellular application, p. 5. The application
continues, taking the apparent position that the $400 rebate
offer in advice létter No. 48 was both "duly tariffed" and a
»rate [reduction} ... in exchange for customer lonqevity. ‘Ibid.
For thé reasons discusséd abové, the characterization. of this»
flat $400 offering as a rate reduction is unconvincing, and theé
assunmption that USH ~duly tariffed" the offering merely by filing
under the temporary tariff proceédurée is simply incorrect.

LA Cellular continues with an argument parallel to
USW’s, saying that Resolution T-14607 "threatens (the) service
providers' ability to fulfill promises made to thousands of
customers.” We must point out that our modified decision was not
intended to give carriers carté blanche for any filing they label

18
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a 'temporary tariff' filing. If carriers choose to act on the

'assumption that we will approve anything so labeled, whether or
not it is in compliance with the provisions of the modified

decision, they will bear the responsibility for that choice.

D) McCaw's application

McCaw’s application for rehearing, like USH's, alleges
that thé Resolutions violated § 1708 by changing D.90-06-025
without giving parties notice and opportunity to bé heard.
However, McCaw doeés not specifically allége érror or diSCuss
UsW’s allegations; it merely states that it *wholeheartedly
supports” USH’s appllcation. It is theréfore unnécessary to
discuss the application for rehéaring part of McCaw’s filing, as
USW’s allegations have already been consideréd.

The rest of McCaw’'s application is actually a petition
for modification of the Resolutions. McCaw asks for deletions or
modifications of (1) Finding No. 4 in both Resolutions} (2) ‘
FPinding No. 5 in Resolution T-14607; (3) ordéring Paragraph No. 4
in Resolution T-14608; (4) Finding No. 6 in Resolution T-14608
insofar as it affects regular advice letter filings; and (5) qur
limitation on gifts of cash or service. We have considered
McCaw’s filing as well as those in the applications for rehearing
in our discussions aboveé. The only issues we have not addréssed
today are the second and fourth.

McCaw contends that Finding No. 5 of T-14607 violatés
Ordering Paragraph 8 of D.90- 06-025, éstablishing temporary
tariff procedurés for rate decréases of up to 10% of average
customer bill. ~"The text of the décision,” says McCaw,
«{ndicates that an average's customer bill may be calculated,
whén necessary to justify a large one-time price reduction, ..{
as the amount the customer is expected to pay over the 1ife of
his sérvice from the utility." McCaw’s application, pp. 8 - 9,

citing D.90-06-025 at 54. o
This approach contains several fallacies. First, the

1ife-of-service calculation on p. 54 of D.%0-06-025 is an exampleé
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“6f vhat conditions must apply if a utility waived activation
fees, which cover the entire life of the customer’s servlce.r
Extending that example to other typés of rate changes would be
highly inappropriate. Second, McCaw’s charge is that the
Résolutions contravene Ordering Paragraph 8, not the text on p
54, of D.90-06-025. Therefore, confusing though it may be, the -
language on p. 54 has not been placed at issue in this filing for
réhearing. :

Third, Ordering Paragraph 8 does not itself provide a
specific definitién of “average customer bill," Upon
applicatiéns for rehearing of D.90-06- 025, we found it necessary
to clarify our intent; in D.30-10-047, Orderlng Paragraph 2.6, we
modified Ordering Paragraph 8.b, defining *average customer hill“

~ as "the average monthly bill of all thé carrier’s or reseller'

customérs for at least the last month for which figures are
availablé.” D.90-10- -047, p. 4. This definition does not include
the language on p. 54, which we now see should have beéen modified
or deleted in D.90-10-047 to corréspond to Ordering Paragraph
2.e. : 4
We will accordingly modify the modified decision t¢day
Howéver, weé recognize that the providers havée not all undérstood
the original and modified decisions on this issué in thé way we
intended. Therefore, we will consider a specific, limited
alteration to the 10% limit, subjéct to the requirements of
Publfc Utilities Code § 1708. If any provider believes that the
_.public interest would be served {f we allow promotions under
temporary tariffs which éxceed 10% of the avérage customer bill,
but still amount to less than thé $100 nominal value limit, the
provider may filé a motion for hearing of the question in I.88-
11-040, serving all parties. The Administrative Law Judge
assigned to the case will evaluate the pleadings and decide
whéther or not a hearing is necessary on the subject, before
making his récommendation for our decision.
_ Finally, McCaw asks that we deléte Pinding No. 6 in
Resolution T-14608 to the extent that it affects reqular advice
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- 1étters. That Finding says} 'No rate 1ncreases in any form

__should bé allowed under temporary tariff status or régular adviée

Jetter until the USOA is in place.® Resolution T-14608, p. 8.

" We inténded this Finding to limit regular advice letters only to

';thé extent of compliance with Ordering Paragraph 8 of D.90- 06-.
»'025, as modified by D.90-10-047, but unfortunately we did not
catch the ministerial error before signing the ResolutiOn. Today
we ‘modify the Finding to clarify our inteént. :
Thereforé, IT IS ORDERED THAT: -
1. McCaw’s motion to strike portions of CRA'S oppOsitiOn
to the applications for rehearing is denied. :
2. The applications for rehéaring of Resolutions T-14607 .
and T-14608 filed by USW, GTE, LA Cellular, and McCaw areé heréby ,
" denied. :
3. - Resolution T-14607 is hereby modified as fOllOWSl
“a. Onm pagé 6, the language béginning with the words ™
;'To eliminate the problem® and ending *"shall not exceed $100% is
déleted and the followxng 1anguage is substituted in its placél'

Howevér, the amount proposed is cléaxly
beyond thé provisions of D. 90 06-025 as
modified by D.90-10-047.

b. The second sentence of Pinding No. 3 is modified to

Thé teérm ‘raté changés’ as uséd in D.90- 06-
025 and D.90-10-047 includes rules,
régulations, and other provisions necessary
to offer service to end users.

c. Finding No. 4 is modified to readt

Until the USOA is in place, D.90-06-025 as
modified by D.90-10-047 does not permit rate

changes that reduce the current margins -
betwéen wholesale and retail rates either
under the temporary tariff authority or
regular advice letter procedures.
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‘4. Finding No. 5 s modified to reads

Consistent with prior practice and the ' . -
commission’s intent as éxpressed in Orxdering = =
paragraph 15 of D.90-06-025, any reduction-in

a retail rate element should bé accompaniéed

by an equal reduction to the same wholesalé -

rate element until the USOA is in place.

e. Finding No. 7 is deleted as unnécessary.

£. Ordering Paragraph No. 2 is modified'tb'rééd{f-

Until the USOA is in place, a reduction in
- any retail rate élement must bé accompanieéd
by an egual reduction to the same wholesale
rate element, in order to comply with’
Ordering Paragraph 15.

g. Ordering Paragraph No. 3 1s'modifiéd té’féadif

Until the USOA is in place, D.90-06-025 as .
modified by D.90-10-047 forbids any carrier -
to offer any gift of cash or articleée, the
retail value of which exceeds $25, or any
oredit to account through free air time
usage, waivers, promotions, or special
service offerings exceeding $100.

Resolution T-14608 is hereby modified as followst .
a. The last sentence of Finding No. 3 is modified to

consistent with prior practice and the .

. Ccommission’s intent as expressed in Ordering_,,= E
paragragh 15 of D.%0-06-025, any reduction in ‘
a retail ratée element should bé accompanied
by an equal reéduction to the samé wholesale
rate element until the USOA is in place.

b. Pinding No. 4 is modified to read:

Until the USOA is in place, D.90-06-025 as
modified by D.90-10-047 does not pernit rate
changes that reduce the current margins .
between wholesale and retail rates either
under the temporary tariff authority or
regular advice letter procedures.
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c. Finding No. 5 is modified to reads

Under the Public Utilitiés Code and the
Commission’s General Order 96-A, CACD may

" reject any temporary tariff filing which does
not comply with margin requirements or any
other précedural or definitional requirénents
for such filings as set forth in D.90-06-025
as modified by D.90-10-047. :

d. Finding No. 6 is heréby modified té'féadt ‘

Except as provided for in Ordering Paragraph
9 of D.90-06-025 as modified by D.90-10-047,
no rate increases in any form should be .
allowed under temporary tariff procédurés.
e. Ordering Paragraph No. 4 is deléted.,' o
5. D.90-06-025 is hereby modified by déleting the last -
two sentences from the first full paragraph on p. 54 and adding -
‘the following sentence in its placet: B
The average customer bill for purposes of a
temporary tariff filing is defined as the
average monthly bill of all the carrier’s or
reseller’s customers for at least the last
month for which figures are available.

6. We hereby put the cellular télecommuﬁicatiohs,iﬁddétry
on notice that the expression "nominal value-® as uséd in brdérihg
paragraphs 16.b and 16.c of D.90-06-025 as mddified'by Oidéfing“'
paragraphs 2.3j and 2.k of D.90-10-047, meanst ' ;l‘ S
| a. In the case of gifts of cash or articles, not pore than

a retail value of $25. L '
b. In the case of a credit to an account for service

(e.qg., free air time usage, waivers, prOnbtionS'Qr'

special service offérings), not more than $100.

7. Under the Public Utilities Code and our General Order
96-A, CACD may reject any temporary tariff filing which does not
comply with marginal requirements or any other précedural or
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Vliidefinitional requirenents for such filings as - set forth in D 90—

06~ 025 as: modified by D.90-10-047. We hereby put carriers and’
,resellers on noticé that we shall expéct CACD to'do sd. -~ -
o 8.  Any provider ‘who bélieves that the public interest
" would be served if we allow promctions under tempcrary tariffs
'which exceed 10% of the avérage customer bill, but still amount
to less - than “the $100 fominal value 1limit, the provider nay,
within 30 days of the effective date of this order; ‘file a motion
for hearing of the question in 1.88-11-040, serving ‘a1l parties.
,iThe Admihistrative Law Judgé assigned to the case will evaluate
r7‘the leadings and décidé whéether or not a hearing is nécessary.on
- the subject, before naking his recommendation for our decision.
| 9. The Process Office shall serve notice of this decision '
“on a11 parties On the service 1ist of I.88-11-040. : :
This order shall be ‘effective today. -
Dated February 20, 1992 at San Francisco, California"

. DANIEL ¥m. FESSLER
President
JOHN B, OHANIAN
NORMAN D. SHUHWAY
Commissioners

Commissioner Patricia ' Eckert
being nécessarily absent, did not
participate.
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