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Decision 92-02~07S 

BEFORE THE PUBLIC uTILITIES COMMISSION OF 

In the matter of the application Of ) 
Pacific Gas , Electric Co. as to ) 
Resolution G-2967 regarding the ) 
core aggregation access program. ~ 

Application 91-12-~03. 
(Filed December 6; 19~1) 

ORDER DENYING RKHKARIHG OF RESOLUTION G-2967 

pacific Gas and Electric company (·PG&E-) has filed an 
application for rehearing of Resolution G-2967. In its rehearing 
application, pG&E alleges that by mandating that the utility. 
convert some of its firm sales rights to firm transportation 
rights in order to to provlde core a99regators access to all 
canadian supplies, th~ Commission. has violated the con-stituti6nal 
prohibition~ against the taking of private property for public 
use without just compensation. It also claims that the 
conversion will result in contractual shortfalls which will 
diminish the value of its subsidiary Alberta and southerndas co. 
Ltd ("A'S")I and thus an unlawful taking has occurred. Further, 
PG&E contends, without any analysis, that the Commission has 
violated the equal protection clauses of the federal and state 
constitutions I and PUblic Utilities Code Section 1705 •. 

We have exanined all the above allegations of error in 
the applicationl and are of the opinion that sufficient grounds 
for granting rehearing have not been shown. Therefore, we will 
deny the application. 

However, we do make the following observations about 
PG&E's application for rehearing Of Resolution G-2967. In its 
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rahearing application, PG&E cofttendsthat a taking withoutjtist 
compensation has Occurred based on the Commission'smandafe that 
PG&E convert some of. its firm sales rights to firm transportlltlon 
rights on PGT to provide core a9gre9ators access to all CAnadl.an 
supplies, not just A'S supplies, However, PG&E lails to 
acknowledge that the Commission ordered such access in 0.91-02-
040 in order to prevent ·utility dominance in gas procurement 
markets· which -may undermine the development of mor~ competitiOn 
in those markets,· (Re New Regulatory Framework for Gas 
utilities (0.91-02-040] (1991) 39 cal.p,U.C.2d 360, 364-365.) 
Thus, i.n Resolution G-2967, the conunission was ordering PG&E to 
comply with 0.91-02-040. 

Accordingly, any issue of taking should have been 
raised in an applicAtion for rehearing of 0.91-02-040, Intact, 
on rehearing PG&E did Argue that the CommissiOn's rules goVerning 
transportati6n-onlyservice for core natural gas customers ~ho 
Aggregate their loads violated the California and the United 
States Constitutions by taking PG&E's property for public Use 
without just compensation. (Application of Pacific Gas and 
Electric company for Rehearing of Decision o. ~1-02-040, pp. 7-
9.) It alleged that iI(b)y allowing core customers to purchase 
gas suppiies 'from sellers of their choice' • • • I the 
Commission bestows those customers with part of PG&E's original 
load requirement served by A&S, with6ut compensating for the 
resulting loss.- (Application of Pacific Gas and Electric 
Company for Rehearing of Decision D. 91-02-040, p. 7.) In 0.91-
05-058, we rejected this argument, and denied PG&E'S application 
for reliearltlg of D.91-()2-040. (D.91-05-058; p. 1 (slip bp.).) 

Thus, PG'E's application for rehearing of Resolutiop G-
2967 is yet another attempt to telitiqate 0.91-02-040 during the 
compliance phASe. It is also an attempt to reargue the issu~ of 
taking, which the Commission rejected in 0.91-05-058. public 
Utilities Code Section 1709 provides that -the orders and 
decision ot the commission which have becOme final shall be 
conclusive.- Thus this statutory provision bars PG&E from making 
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such a collat~tal Attack of 6.91-0~-040. (a~6 ~~ople Y.N~.t'trt 
Air Lines (1954) 42 Ca1.2d 6~1, 630, City of Vallejo v. pacifio 
Gas and Electrio Company (0.95-07-030J at p. 7 (slip op.») (1985) 
18 cal.p.u.C.2d 374.) 'rhus, the instant rehearing application is 
without merit and is also denied 6n collateral est9Ppel grounds. 

However, even 1£ we were to reach the merits of the 
taking issue, the application for rehearing of Resolution G-2967 
should be denied. NO unlawful taking without just compensation 
has occurred because there has been no taking, and an existing 
rate structure exists to fully compensate PG&E for the use of its 
rights. 

By directing thAt PG&E convert some of its firm sales 
rights to firm transportation rights on PGT to provide core 
aggregators access to all canadian supplies, the Commission 
merely has modified the use of the utility's capacity rights to. -­
allow PG&E's core customers, such as core aggregators, ~o·arrange 
tor their own gas under a buy/sell agreement with PG&E. PG&E has 
retained its firm sales right and firm transportation rights. 
(See Re New Regulatory Framework for Gas Utilities, supra, 39 
cal.p.u.c.2d at p. 364.) such a modification of use is within 
the Comnission's power to regulate and dOes not c6nstitute a 
taking. (pacific Telephone Etc. Co. v. Eshleman (1913) 166 Cal. 
64(), 675 & 678.) 

Further, there is an existing rate structure to 
conpensate PO&E for the use of its firm rights. (See conclusioh 
of Law 43 and '4, and Final Rules .3 and .9 ~n Re New Regulatory 
Framework for Gas Utilities, supra, 39 Cal.p.U.C.~d at pp. 369' 
311-372.) In fact, PG&E was able to file tariffs which set forth 
the rates for the service mandated in D.91-02-040. (See Advice 
Latter No. 1637-G-D, dated October 18, 1991, and Advice Letter 
No. 1637-G-E, dated November 14, 1991.) Thus, when the cote 
aggregators are provided access, they will pay for the access 
based on these tariffs. 

No further discussion is required of PG&E's allegations 
of error. Having considered each and every issue raised by PG&E, 
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weconolu'd~thatrehearln9 shOuld bb denied. H6weverj' we '''wl1.1 -
modiiY'~E!s_()lut{()~ O .. i967to c6rrec't a miJ\6rerrOr <>ffact <Sri page 
3, as indlcatedbelO:w ,,' 

mBRBFaRE, _ IT. f$' ORDBRED that t 
1. Ori'pAge 3/ iin~ 5, the -date -May 2i, 1991·. should be 

teplac43d by tliedate.iojune 26, 1991-, 
. 2 .Reheati~g of. ~ Resolu'tion G-2967, 4S lIodlfiedheiein, is 

denied. 
This order iselfective tOday. 
Dat~d February 20, 1992, at Sari Francisco, California. 
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D~IEL WIn. FESSLER 
. President 

JOHN B, OHANIAN­
NORMAN O. -S1itJMWAY 

. C()mmlssioners .. - - .. -

CommissiotlE:~-r patricia' Hi'Ec'kart 
be~ng necessarily abserit;' did not 
participate • 


