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1,  Summary of Decision

"This decision grants Harbor Bay Maritime, Inc.'s (Harbor
Bay) application for a Certificate of Public COnVenience ‘and
Necessity (CPCN) to operate a passenger ferry between its térmirnal
facility on Bay Farm Island in the city of Alameda and its ‘dock at

Férry Plaza in the City and County of San Francisco.
The certificate is granted without conditiOns regulating

conpetition in the scheduling, nminimum fares, or marketing of the
ferry service, because competition béetween Harbor Bay's ferry ‘and
the existing ferry service operated by protestant Blue and Gold
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1.  Summary of Decision
This decision grants Harbor Bay Maritime, Inc.’s (Harbor

Bay) application for a Cextificate of Public Convenience and
Necessity (CPCN) to operate a passeénger ferry between its terminal
facility on Bay Farm Island in the City of Alameda and its dock at
Ferry Plaza in the City and County of San Francisco.

The certificate is granted without conditions regulating
competition in the scheduling, minimum fares, or marketing of the
ferry service, because competition betwéen Harbor Bay's ferry and
the existing ferry service operated by protestant Blue and Gold
Fleet (Blue and Gold) between Alameda and the City and County of
- San Prancisco will not be contrary to thé public interest.

_ Harbor Bay'‘s motion for leave to waive the filing of, and
rcomméﬁt on, the proposed decision, as pérmitted in vessel cases
under Rule 77.1 of the Commission’s Rules of Practice and
Procedure, is granted. Accordingly, this is a final 0rdér;

In recognition of the strong expressions of interest and
support for starting this ferry service which have been réceived
from potéential riders and affected political )urlsdictions, and the
substantial expense being incurred by the applicant to lease its
vessel and by the public to construct parking and terminal
facilities; this order is made effective jmmediately.

2. Background and History of Application

.1 Summary of Application
Harbor Bay requests authority pursuant to Section 1007 of

the California Public Utilities (PU) Code to operate scheduled and
unscheduled ferry services between its marine terminal facility,
located in the master-planned community of Harbor Bay on Bay Farm
Island Peninsula within the City of Alameda, and a vessel-docking
facility on the south side of Perry Plaza in San Francisco. Harbor




T a91-03058 ALIfvORfp.c

o INDEX
Subject , o
4, Conditions to Regulate Compétition «vi.i.s.
5. ceasé and Désist O¥der ...s.ss .
6.  Conclusfon veesiivsturseeiivinenssse
Findings Of PaCt werviisiiinins. el
conclusions Of Law si.eaiss irveeereaaas

ORDER BTes b s idtasa s cra.ii‘a' a'no.;'i;ui‘




' A.91-03-058  ALJ/VDR/p.c

1. Summary of Decision .
This decision grants Harbor Bay Maritime, Inc.’s (Harbor

Bay) application for a Certificate of Public Convenieénce and
Necessity (CPCN) to operate a passénger ferry betweéen its terminal
facility on Bay Parm Island in the Ccity of Alameda and its dock at
Ferry Plaza in the Ccity and County of San Francisco.

The certificate is grantéd without conditions régulating
competition in the scheduling, pinimum fares, or marketing of the
ferry service, because conmpetition between Harbor Bay’s ferry and
the existing ferry service operated by protestant Blue and Gold
Fleet (Blue and Gold) between Alameda and the City and County of
"San Prancisco will not be contrary to the public interest.

Harbor Bay'’s motion for leave to waive the filing of, and
_comment on, the proposed decision, as pérmitted in vessel cases
under Rule 77.1 of the Commission’s Rules of Practice and

Procedure, is granted. Accordingly, this is a final order.

In recognition of the strong expre5510ns of interest and
support for starting this ferry seérvice which have been received
from potential riders and affected political )urlsdictions, and the
substantial expense being incurred by the applicant to lease its
vessel and by the public to construct parklng and terminal
facilities; this order is made effective immediately.

2. Background and History of Application
5.1 Summary of Application ; .

Harbor Bay requests authority pursuant to Section 1007 of
the california Public Utilities (PU) Code to operate scheduled and
unscheduled ferry services between its marine terminal facility,
located in the master-planned community of Harbor Bay on Bay Farm ‘
Island Peninsula within the City of Alameda, and a vessel-docking
facility on the south side of Ferry Plaza in San Francisco. Harbor
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‘Bay requests that the order be made effective as of the date it is
signed.
2.2 Background of the Application
2.2.1 Geéographical Setting of the
Proposed Ferry

The City of Alameda is situated primarily on an island
about seven miles long, the northwesterly end of which is across a
narrow part of the San Francisco Bay from downtown San Francisco in
the general vicinity of the San Francisco-Oakland Bay Bridge. To
the north and west of the island of Alameda, across a navigable
waterway known as the Estuary is the Ccity of Oakland. Three
bridges and a twin-bore tube connect Alameda Island with Oakland.

Also within the City of Alameda’s boundaries is a sizable
peninsula to the south and west of the island. Por historical
reasons this peninsula is known as Bay Farm Island. It is situated
immediately north of the Oakland International Airport, and is
separated from Alameda island by a short channel, which opens up
into San Leandro Bay and is spanned by a drawbridge. The airport
jtself is within Oakland’s city limits, so that the east and north
sides of the City of Alameda are bordered by oakland, and the
remainder by the open waters of San Francisco Bay.

By reason of its location, the major East Bay
transportation corridor bypasses Alameda in favor of a parallel
alignment on the Oakland side. The principal transportation
facilities are Interstate Highway 880 (also known as the Nimitz
Freeway), and Bay Area Rapid Transit’s (BART) Fremont line. Until
October 19, 1989, the Nimitz Freeway connected Oakland with the Bay
Bridge by means of the so-called Cypress Structure, a two-mile
segment which was destroyed by the Lona pPrieta earthquake and has
not since been rebuilt. Transit service until the earthquake was
provided exclusively by Alameda/Contra Costa County Transit '
pistrict (A/C) buses, and by bus connection to BART's Fruitvale and

Coliseum stations.
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2.2.2 bpescription of the Applicant T

Harbox Bay is a california COrporatiQn, whollyVOwned by
Harbor Bay Isle Associates, a Ccalifornia general partnership. . It
was organized specifically to operate the ferry service which is
the subject of this proceeding.

Harbor Bay Isle Associates was formed in 1971 to develop
a planned community upon softe 300 acres of undeVeloped land on Bay
Farm Island, and has been the master developer of that parcel since
1972. Doric Development, Inc., a general partner of Harbor Bay
Isle Associates, is the managing general partner for the Harbor Bay

development.

Conceived as a planned community consisting of some 5,000
homes and a large business park, the Harbor Bay development is now
almost totally built out. Only so-called village Five, a 630-hone
development, remains to be developed. It was recently placed into
a separate partnership, Harbor Bay village Five Associates, for the
purpose of developing the final 600 or so homes. '

2.2.3 Background of the Proposed
Ferry Service

According to the applicant’s presideﬁt, Steven K.
Brimhall (a member of the partnership’s management team since 1971
and a vice president of Doric Devélopment, Inc.), ferry service to
gan Francisco was contemplated by the developer from the outset.
Until the development was, in the developer’s opinion, sufficiently
populated to support the service, Harbor Bay Isle Associates did
not pursue the start-up of a scheduled ferry.

In the early 1980’s, Harbor Bay Islé Associates tested
various vessels for suitability for commuter passenger service to
downtown San Francisco, including a Vosper Hovermarine (i.e.,
surface effect) vessel which was chartered for an extended test
period, other surface effect ships, catamarans, and traditional
mono-hulled vessels. The Urban Mass Transit Administration funded
a study entitled "Surface Effect Ship bemonstration on San
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Francisco Bay,f‘datéd February 1986, which included a review of
nearly 1,700 questionnaires completed by passengers who had just
taken a round trip test ride on the Vosper Hovermarine between San
Francisco and Harbor Bay, Alameda. (Exh. 29.) Project planﬁing—
also included the performaﬁcélof market surveys of pOtentiall
passenger interest, which demonstrated to the developer’s
satisfaction that regular commuter passenger sexvice on this rout
would be feasible and viable. :
2.2.4 pBackground of the Existing
Oakland/Alameda Ferry
According to Robert Warnick, the City of Alameda’s Public

Works Director, Alameda was also making efforts to initiate ferry
When the Loma Prieta

service to San Francisco by the late 1980’s.
earthquake destroyed the Cypress Structure and closed the Bay
Bridge in October 1989, hasty arrangements were made to establish
energency service from Oakland and Richmond to San Frantisco.
Operating authority was granted to Harbor Carriers, Inc., more
commonly known as Red and White Fleet (Red and White). (Decision
(D.) 89-10-042.) 1Inm D.8%-11-031, the Commission also granted Red
and White authority to add service to Alameda and Berkeley.

Service from Richmond and Berkeley was later
discontinued, but Alameda and oakland service continued to be
operated by Red and White from temporary docking facilities on the
Estuary. This service was furnished under the terms of a contract
between Red and Whitée and the california Department of
Transportation, which expired on March 23, 1940, A new agreement
was executed between Red and White and the City of Alameda on March

26, 1990, under which the service was operated for one year with
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subsidy assistance from the Metropolitan Transportation commission
(urc). ! : o
The City of Alameda, utilizing earthquake relief funds
made available to mitigate the loss of thé Cypress Structure,
constructed a permanent parking lot, sheltér, gangway, and docking
facility on the Estuary near the west end 6f Alameda Island. When
the contract to operate the servicée cane due for renewal in March
1991, it was awarded to Blué and Gold for another one-year
period.2 : , _ .
Ridership on the Oakland/Alameda ferry was at about the
level of 500 per day in March 1991, but rose to a high of about 900
per day in August. The annualized figure is somewhere between the
two, producing revenues insufficient to cover the cost of
operation. Consequently a continued subsidy of $700,000 per yea}‘
is required in order to maintain the service. Of this sum, 80% is
derived from MTC's Measure 1 (bridge toll) funds, and the.réméiniﬁg
20% is paid by the City of Alameda and thée City of Oakland in equal
amounts of $70,000. ‘
2.2.5 Harbor Bay's Weekend Boat

Operations

On or about July 4, 1991, during the pendency of this

proceeding, Harbor Bay operated its boat between Harbor Bay_island
and the San Prancisco Perry Building on weéekends and holidays, and
offered rides to the general public. No fare was charged for the
ride. Passengers were permitted to disembark at San Francisco or
Bay Farm Island, and to réturn on a later crossing of the vessel if

1 See D.90-05-041 (May 7, 1990), p. 1. D.90-05-041 was modified
by D.90-08-044 (August 9, 1990) to permit Red and White to
discontinue the service if it failed to receive the subsidy.

5 Blue and Gold sought and obtained this Commission’s authority
to operate that servicé in Application 91-03-053. Seée
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they desired. These rides were offered 'as part of the markétiﬁé of
the Harbor Bay residential development. .
The weekend and holiday operations gave rise to a dispute
between Blué and Gold and Marbor Bay concerning their lawfulness,
as will be described in greater detail below. The weekend and -
holiday program continued intermittently until late summer or early
autumn, apparently until after the hearings in this matter :
concluded.
2.3 Procedural Backdground
2.3.1 Application and Protests
Harbor Bay filed its application on March 27, 1991.
protests were filed by Blue and Gold, and by the AlanedafoOakland
Committee for Aquatic Transit (A/OCAT). ' :
Blue and Gold's protest contends that commencement of a
new ferry service from Alameda by Harbor Bay would jeopardizeé the.
viability of the Alameda/Oakland ferry by diverting passengers‘(aﬁd
thus révenue) away from it, and challengés both the public need for
the new service and Harbor Bay'’s fitness to operate it under the |
traditional formulation of the requirements for a CPCN. Blue and
Cold also asserts that it would be inappropriate to grant the
certificate simply to aid Harbor Bay'’s developers in marketing
their real estate development for private gain. '
AfOCAT contends that the new ferry cannot become self-
supporting, and will neécessarily have to compete with the existing
Oakland/Alameda ferxry for scarce public subsidies, thus threatening
the future of that service. A/OCAT argues that, bécause the Hatbor
Bay ferry would serve 4 much more limited and isolated community of

3

3 This filing date coincides almost exactly with Blue and Gold'’s
assumption of responsibility for operation of the Alareda/Oakland
ferry from the west end of Alameda Island under the second one-year

agreement., See D.91-07-049 (July 24, 1991).
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potential riders, the public interest would not be served by
granting it a certificate to operate.
2.3.2 Hearings and Submission

In view of the seriousness and complexity of the
underlying issue, i.e., that the future of one privately owned (but
publicly supported) passenger ferry was potentlally threatened by
another private ferry serving the same apparent market area, the
Administrative Law Judge (ALJ) ruled at the prehearing conference
that full evidentiary hearings should bé held. Hearings comméenced
July 22 and concluded September 20, 1991, and the matter was
submitted on October 16 after post-hearing briefs were filed.

2.3.3 Motion for Issuance of a Cease
and Desist Order

on July 17, Blue and Gold filed a Motion for Issuance of
an Immediate Cease and Desist Order to prevent Harbor Bay from
operating its weekend and holiday complimentary trips. Blue and
Gold argued that the program violated PU Code § 1007, because
Harbor Bay lacked a CPCN and was operating a ferry for compensation
within the meaning of that statute. Harbor Bay responded that the
Commission lacked jurisdiction to grant the reguested relief, but
that even if it had such jurisdiction, the operation fell within
the so-called "loop charter exemption® of Section 1007. See Golden
Gate Steamship Lines, Inc. v. Public Utilities Comm. (1962) 57 cal.
24 373, 377, 19 cal. Rptr 657, and H. Tourist, Inc., dba Catalina
Cruises v. Island Passenger Service Corp. (1985) 18 CPUC 2d 521.
The ALJ took thé matter under submission at the conclusion of the

hearing.
2.3.4 Waiver of Filing and Comment
by Harbor Bay
pursuant to Rule 77.1, and without objection by the
protestants, at the conclusion of the hearing Harbor Bay orally
moved to walve the PU Code § 311 procedure for filing of, and
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commnent on, the proposed decision.? The ALJ granted the notion, . -
and acCordindly; this decision is issued without receiving comments
fron the parties. ‘

3. Analysis and Discussion of the Recoxd

3.1 1Issues to Bé Resolved by
the Commission

The application and protests essentially raise two issues
for determination by the Commissiont first, should a CPCN be
granted to Harbor Bay to operate a new ferry services between its -
terminal facility at Harbor Bay Island and its dock at Ferry Plazaj
and secondly, if the Commission grants the CPCN, should it do so
subject to conditions to regulate competition in the scheduling,
fares, and marketing of the service vis-a-vis thé operator of the
existing Alameda/0Oakland ferry? ‘

3.2 Governing Regulatory Principles
and Commission Policy

Harbor Bay and Blue and Gold each cite D.84-04-094 Re
Island Passenger Service, Inc. (1984), 14 CPUC 2d 642 (unpublished
decision) to articulate the fegulatOry‘priﬂciples that determine
whether a CPCN should be granted in a vessel case. Island
Passenger states that in order for public convenience and nécessity
to be shown; a broad view of the néeds of a particular class of
public concern should be taken, and the applicant must establfish
reasonable fitness and responsibility to conduct the proposed
service. The public’s interest is considered to be synonymous with

4 Rule 77.1 provides in pertinent parts

"applicants in matters involving...vesséls may make
an oral or written motion to waive the filing of and
comment on the proposed decision. Any party
objecting to such waiver will have the burden of
demonstrating that such filing and comment is in the
public interest.”
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public convenience, and in determining the public interest the
- comnission weighs the respective advantages and’diéadi&ﬁtd@es of
competitive and limited monopoly service. o ‘

In applying thése basic principles, the Commission has
nmoved away from notions of exclusivity and protectionism which
 pervaded earlier vessel cases. As the Commission stated in Pacific
Powboat and Salvage (1982), 9 CPUC 2d 475

=(I}n the transportation field, public :
convenience and necessity should be liberally

construed, and...competition should be
encouraged. 1Id. 483.

* % %

={P)rotection from limited competition is
contrary to the public intexest.... Id. 484.

+ & %

*(T)he Commission will not limit carrier entry
into the water vessel market simply to protect
the interests of existing carriers. —We will
allow competition whenever to do so is not
adverse to the public interest.” 1d. '

Consequently, if the commencement of a new vessel service is not
contrary to the broad public interest, the Commission will grant
the certificate, S k
Only where uncontrolled competition would not lead to
lower rates or bétter service to the traveling public is
competition among carriers by vessel considered contrary to the

5 1In Island Passenger an application by a vessel carrier for
authority to provide passenger service on the mainland-to-Catalina
Island run was denied, because the applicant’s point of origin,
while not in the immediate area of protestants’ points ofgpfigin,
was within a 20 to 25-mile radius of those points, and all of the
carriers’ destinations converged at a single point. The Commission
found that additional competition by the applicant would not
produce any significant benefits to the public. _
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public intérest. See Island Passenger, supra (mimeo.), p}'20{
Pestructive economic warfare among carriers is secondary’ to the
needs of the public and will not, by itself, constituté'a'basis-EOr
denial of the certificate. Rei Harbor Carriers, Inc., (1985) 18
cPUC 24 110, 122. Thus, whether or not prospective competition
from a new carrier is consistent with the public Interest is an
jssue of fact which the Commission must resolve in determining
whéther to issue a CPCN, where an existing vessel carrier serves
the market. i ‘

As Harbor Bay correctly observes in its Post-Hearing

-Brieft

“The major direction of the Commission’s prior .-

decisions on applications for new or expanded

ferry service émphasizes public need and the

demonstration of new ridership rathér than

impacts on other existing carriers. Public

interests are défined in terms of the

passengérs désiring convenient service, not in

terms of the desires of existing carriers to

control the market and keép out othér service

- providers.” (pp. 57-58.)

Consequently, it is the former issue which deserves the greater
part of our attention, and we turn to that issue first.
3.3 Discussion of the Record '

3.3.1 Existence of Public Need ‘

Harbor Bay presentéd extensive testimony documenting its
claim that there is a group of potential riders for the new sérvice
which is largely unserved by existing transit operations. - While
most of this group resides or works in Harbor Bay Island; there is
a second group of poteéntial riders at the southeast end 6f Alameda
Island who may also find the new ferry more convenient, and
therefore more desirable, than the transit facilities (including
the Alameda/0akland ferry) and private vehicles they now utilize to
make their journey to work. '

Harbor Bay's uncontradicted testimony is that there are

currently 4,500 homes on Harbor Bay Island, 2,500 of which are
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within the Harbor Bay development. The remainder are on the
historically high ground of Bay Farm Island, which was not -
developed as part of that project. Approximately 500 nore homes
will be built and occupied in the project, so that. Harbor Bay
Isiand will have a total of 5,000 homes when fully developed.

Based upon surveys performed by the Harbor Bay Comrunity
‘Association, approximately 1,000 of the existing homes have at
least 1 resident who works in San Francisco. The 6.9-nile distance
across the San Francisco Bay between the Harbor Bay ferry terminal
and the Ferry Plaza terminal is by far the shortest and mOst'direct
route to San Prancisco, so this group obviously comprises a ready
market for the service. Current transit service by AfC, BART, and
the Alameda/Oakland ferry is indirect or slow (or both}, often
requiring one or more transfers between modes or routes of travel.
A significant proportion of the existing residents of Harbor Bay
Island can walk or bicycle to the ferry terminal, ‘and nay therefore
find the proposed ferry convenient and desirable. :

In addition, approximately 2,000 people are currently
employed at the Harbor Bay Busineéss Park. Witness Béenisa Berry
testified that this group was surveyed to determine where they
reside, and approximately 7.8% responded with a San Francisco
residence address. This indicates a genuine possibility that a
reversé market exists for the commuter service.

Harbor Bay Island’s location immediately next to the
Oakland International Airport also presents the intriguing '
potential for the ferry sérvice to connect with a shuttle bus,
providing a direct link between San Francisco‘'s financial district
and Oakland Airport, a possibility that the City of Alameda has
encouraged Harbor Bay to explore. In l1ight of the overcrowded and
chaotic airport ground transportation situation to and from both
Oakland and San FPrancisco International Airports, and the volume of
flight activity at the latter, this prospect may appeal to an even
greater unserved market than Harbor Bay has even recognized.
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In addition to a primary market consisting of passen63ts
whose origins ‘and destinations are on Bay Farm Island, the Harbor
Bay ferry may draw a proportion of its passengers from the
southeast end of Alameda Island:. The geographical extent of this
market, and thé proportion which may be subject to diversion from'
the AlamedafOakland ferry by the new service, were the subject of
considerable conflicting testimony. However, a substantial
proportion, (perhaps a quarter or more) of Alameda Island’s total
population resides between park Stréet (the northernmost crosstown
arterial connecting Alameda Island with Oakland by bridge) and San
Leandro Bay.6 Harbor Bay also identified relatively minor
secondary markets for its ferry in San Leandro west of the Nimitz
Freeway, and in portions of Oakland south of the Fruitvale BART
station. -

This evidence indicates the existence of a public néed
for a new, direct ferry sérvice béetween Bay Farm Island and San
Francisco. Other facts corroborate the existence of such a need.
First, the Harbor Bay Isle Associates’ February 1986 report on the
Surface Effect Ship Demonstration indicates a high degree of
passenger acceptance of rapid waterborne transportation between
these points, and a "large majority~ of the 1,700 demonstratlon
passengers surveyed felt that such transportation would be better
than crossing the Bay by bus or car pool. (Ex. 28, p. 33.)
Secondly, Harbor Bay (or its corporate parent) has also made
several other attempts to assess the degreé of interest in thé new
féerry service since the conclusion of the surface effect ship o
demonstration project, all with positive results.

6 viewing the evidence in the light most favorable to the
protestants, Park Street is the northernmost boundary of the zéne
of potential competition between the two ferries.
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~ In December 1987, Anthony Hurt & Associates, a marketing
research firm, conducted a telephone survey of a sample of 100
residents, 50 each from Bay Parm Island and from the portion of
Alameda Island south of Park Street, or about 4 to 6% of the
estimated number of persons in the 2 areas who worked in downtown
San Francisco. The survey results indicated that,

phe planned Ferry Boat Service is perceived

very positively by a majority of the

respondents with more than two-thirds

indicating that they are ‘likely’ or ‘very

likely' to use the Ferry. The strongest

positive response is from residents of Bay Farm

Islé with more than half responding that they

are ‘very likely’ to use it." (Ex. 30, cover

letter, p. 1.)

The survey document was fairly comprehensive, and the results were
relied upon by the Harbor Bay developer in planning the service at
issue in this proceeding. ' , 7 ‘

In 1990, The Research Alliance conducted anOthefisusey -
to determiné the extent of interest in using a ferry commuter ,
service between Harbor Bay and the Ferry Building by résidents of
Harbor Bay/Bay Farm, the Fernside neighborhood of southeast '
Alameda, and the remainder of the western half of Alameda Island.
The results indicated that projected ridership forx the ferry was
244 daily round trip passengers at a $5.00 fare, and 402 at a $3.00
fare.’ (Exh. 32.)

Finally, in June 1991, Harbor Bay again attempted to
gauge the degree of public interest in its proposed ferry by
distributing and mailing some 4,000 copies of a document titled
»petition to Support a New Alameda Ferry from Harbor Bay/Bay Farm
Island to San Franciscoe.® (Ex. 33.) Although the weight accorded

72 The latter figqures aré roughly comparable to the annualized
ridership of the Alameda/0Oakland ferry at an equivalent fare level.
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to the résults of this effort is diminished by the fact that it was
conducted during the pendency of this proceeding with the obvious
purpose of eliciting public support, the result (some 2,520 o
affirmative responsés) does lend some additional credence to Harbor
Bay’s ¢laim that there is unsatisfied public demand for the
sexvice. ' .
perhaps more compelling than any of the efforts to survey
the market is the fact that the City of Alameda has required theé
Harbor Bay developer to operate the ferry as a condition of
development approval. This was specifically required by the city
as a traffic mitigation measure, and represents a considered
judgment by Alameda’s governing body that there is a public néed
" for such service. The city has also caused parking and terminal
facilities for the ferry to be funded through public assessment
districts.
Under the terms of a 1990 agreement (the Development -
Agreement) bétween the Harbor Bay developér and the City of '
Alameda, the city requires the developer to provide ferry serv1cé
between Bay Farm Island and San Francisco for a period of three
years.8 In order to provide parking and terminal facilities on
Bay Farm Island and docking facilities in San Francisco, the City
of Alameda is providing funds from two separate assessment
districts, totaling some $1.5 million for these purposes. As
explained by the city’s public Works Director, approximately $1 0
nillion is being paid by Assessment District 84-4, and the
remainder from so-called Mello-Roos funds, under which the Harbor
Bay Business Park Assessment District is furnishing additional

8 The Development Agreement is not part of the record, but
Messrs. Brimhall and Warnick, and Mayor william Withrow, all

testified to this effect.
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funds by assessing district properties that will benefit from the .

improvements. ' 7 _

' Taken together, these facts strongly indicate that a
public need exists for the new ferry. Although A/OCAT'’s testimony
demonstrates that existing transit services have the capacity to
accommodate the number of people who might use the ferry, this is
beside the point. The record deéemonstrates that there is a strong
independent interest in, and support for, a direct maritime link
between Bay Farm Island and San Francisco’s downtown area.

The existing Alameda/0Oakland ferry is ill-equipped to
serve this need, for its Alameda terminal is fully 7.4 miles fronm
Harbor Bay, across a drawbridge and along city streets. A bus trip
from Harbor Bay to the Alamedaf0Oakland terminal requires nearly a
half-hour by A/C bus, making the overall transit time to San '
Francisco unacceptably long to most ¢ommhters when thé additional
20-minute ferry ride and transfer times are added. Given these
circumstances, we find that Harbor Bay has satisfied its burden of
showing public need for the new ferry. : ‘

' 3.3.2 Competitive Effects ,

The protestants contend that if the Commission grants
Harbor Bay's CPCN, the existing Alameda/Oakland ferry service will
lose its passenger base to an extent that will threatén its
existence. The threat, they assert, would reésult from the loss of
revenue, compounded by funding agencies’ withdrawal of subsidies.
In the extreme case, they suggest that both services could fail
because the competition for révénue and subsidies would become
destructive.

Harbor Bay urges us to adopt a standard under which the
CPCN should only be dénied (assuming public need is otherwise
established) if there is "compelling evidence of potential
substantial detriment." We need not go that fari: as we stated
above, we only need to consider whether competition between Harbor
Bay and the existing ferry will result in lower fares or better
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service to the traveling pubiic without harming the public
interest. 1If the answer is affirmative, the marketplace (as
reflected in part by the willingness of public agencies or prlvate
Vorganlzatrons to pay a subsidy to operate a particular service}
will create the equil1br1um that will determine whether the service
survives.

We have already found that the Harbor Bay ferry will
result in better transit service to the public, for it will provide
a direct and expeditious means for commuting between a relatively
remote and poorly served part of the City of Alameda and downtown
San Francisco. There is also the possibility of establishing &
maritime 1link from San Francisco to Oakland Airport, which doces not
now exist. Thus, weé would expect the new service to result in N

appreciable new transit ridership.
PU Code § 1007 only requires an affirmative finding, so

it is not necessary also to find that alternative transit
facilities provide poorer service. (Re Harbor Carriers, Inc.
(1985) 18 CcPUC 110, 121.) Nevertheless, it is abundantly cleéear -
fron the testimony of Benisa Berry and others that the number of
transfers and the overall travel time makes existing transit
services which serve southeast Alameda inconvenient for residents.
In particular, permitting competition within a reasonably
overlapping market area between the two ferries would promote the
fullest range of choice for passengers within that market area,.
which is in the public interest. Our decision in this regard might
be different if the ferry sought to be protected by the protestants
were in direct competition with Harbor Bay. ’

9 Regulatory decisionmakers have struggled, literally for
centuries, with the tension between the exclusive proprietary
nature of a ferry franchise and the salutary effects of

(Footnote continues on next page)
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7 As to the maghitude of potential diversion of passengefé-
-and thus revenue--from the Alameda/Oakland ferry, the record is
unclear. On the basis of a survey of East Bay ferry commuters
conducted aboard the Alameda/Oakland ferry for Red and White in
November 1990 (Ex. 74.), Blue and Gold predicts that 31% of Alameda
residents and 38% of all passengers using the ferry would useé the ‘
alternative Harbor Bay service. Harbor Bay, by contrast, relies
upon the results of a survey conducted in April 1991 by
Deakin/Harvey/Skabardonis as part of a study of Bay Area ferry
service conducted for MTC. (BEx. 78.) The findings of that survey
indicate that, of the passengers boarding the Alameda/Oakland ferry
at Alameda, 14% reside on, and originated their journey to work at,
Bay Farm Island, and an additional 10% originated on Alameda Island
south of Broadway. : '

Although the survey results vary, there is no dOubt'that
a substantial proportion (perhaps a quarter) of the AlanedafOakland
ferry passengers may switch to the Harbor Bay ferry when it starts;
Harbor Bay'’s own witness, Greig Harvey, testified that the léss'
would be a "very large proportion® of the 24% identified by the
Deakin/Harvey/Skabardonis survey, if the fares and travel time are
competitive. Consistent with this estimate, Blue and Gold predicts
that it will lose 157 of the 621 weekday passengers it requires to
break even.
But Blue and Gold is not, in fact, breaking even on its

passenger revenues. As explained in its Brief,

(Footnote continued from previous page)

competition, where there are changing demographic circumstances.
See, for example, Huzzey v. Field, 150 Eng. Rep. 186 (Ct. of
Exhequer, 1835), reproduced in Fessler, Developmental Legal
History: Cases and Materials (Unpublished, Univ. of Calif. Law

School, Davis, 1975), pp. 106-111.




- A.$1-03-058  ALJ/VDR[p.c

*The loss of passengers would result in a o
corresponding loss in fare box recovery which,
in turn, would require a coérresponding increase
in public subsidy to recover the cost of the
service.” (p. 35:)
This undérscores the fact that Blue and Gold’s subsidy arrangement
with the cities of Alameda and Oakland is the wild card in its
hand. If the subsidy is eliminated, the Alameda/Oakland ferry
would likely not survive. It is up to the policymakers who furnish
the money, and not this Commission; to make that decision. Thé
subsidy is thus a partial reflection of overall public demand for
the service, and is an economic power in the hands of the funding
agencies and municipalities that decide how to expend public funds.
As Blué and Gold concedes, this Commission "neither
determines the qualifications for nor grants public subsidy funds
for the operation of ferry sérvices.” (Brief, p. 39.) Any '
considération of the question whether the commencément of Harbor
Bay's ferry servicé will deprive Blue and Gold of its subsidy falls
outside our jurisdiction, and is therefore immaterial, irrespéctive
of its practical effect. Moxeover, the protestants’ dire 7
predictions are pure speculation, for nobody can foresee whether
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MTC, or any other funding agency, will be willing or ablerto
 subsidize any particular transit facility in the future.= .
‘ *The public interest is synonymous with public
convenience. In determining the public jinterest, the Commission
weighs the respective advantages and disadvantages of competitive
and limited monopoly services.® D.87-02-025 Re california
cruising, Inc. and Re H. Tourist, IncG. {(unpublished decision 1987,
p. 14), 23 cpUC 2d 631, 1In this instance the balancing process has
" resulted in a clear finding that the new ferry service is not
contrary to the public interest. It will sexrve a heretofore
unserved market for public transit, mitigating the tréffic growth
from the development of Harbor Bay Island, precisely as the City of
Alameda intended when it required operation of the ferry as a
condition of development.ll we will not stand in the way of this
worthy effort in order to protect a publicly subsidized ferfy whose

io Blue and Gold characterizés the competitive issue of subsidies
thust : : :

=If the [Harbor Bay)} application is grantéd, . the
Blué and Gold position will becomé muddled.
passenger divérsion will be a certainty. The
continuation of public subsidy will be an
uncertainty. The risk of loss will become
significantly larger and...the Alameda/0Oakland
ferry ?ay simply cease operation.® (Brief,

P 39. )

This is clearly not a sufficient basis for tinding that the new
ferry would not be in the public interest.

11 Blue and Gold relies upon Re Castle Butte HWater Co. (1962), 59
CPUC 500, in support of the proposition that the désire of an
applicant to enter a public utility business so as to promote the
sale of lots and homes is not sufficient to prove public
convenience and neceéssity. We need not address that quéstion heret
the record_amgly demonstrates that the Harbor Bay Isle development
is almost fully built out, and that a need for the service already

éxists.
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only claim to such protection is the historical accident that it
was first to be established.
3.4 Operational and Pinancial Fitness
and Safety

It is clear to us that Harbor Bay's fitness to operate
the new ferry service is not the principal issue before the
commission in this proceeding. Harbor Bay has demonstrated that it
has available to it the facilitieées, equipment, experienced
personnel, and financial wherewithal to operate the service safely
and efficiently, at least through the initial three-year
demonstration period. Accordingly, we will not dwell for long on

these issues.
3.4.1 Operational Fitness and
Safety

Harbor Bay has leased a Gulf Craft mono-hulled high-speed
aluminum vessel, the "Harbor Bay Express,” for a three-year peéricd,
with an option to purchase the vessel if it is needed beyond the
lease period. This vessel recently operated for approximately si¥%
months between San Pedro and Catalina Island, on the open waters of
the Pacific Ocean. It has a snack bar and restrooms, and is '
certified by the Coast Guard to accommodate 281 passengers, 3
deckhands, and 1 operator. It has a recently rebuilt generator and
engines and new navigational equipment, passenger amenities, and
cosmetic features. The draft of the veéssel is five feet,
sufficiently shallow to permit safe docking at both terminals. By
the conclusion of the hearings the Harbor Bay Express had made at
least $0 round trips between the Harbor Bay terminal and the Ferry
Plaza dock without operational difficulty.

The main deck has fixed seating for 80 passengers, and
tables and chairs for an additional 40. The upper deck has fixed
seating for 80 passengers, to which movable seating can be added if
needed. The upper deck is open, but can be enclosed with a canopy
and side curtains in the event of inclement weather.
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The veéssel has a cruising speed of 24 knots and a tbp,
speed of 26 knots, but according to Harbor Bay’s General Ménager,
it can maintain a 25-minute one-way scheduled run between Harbor
Bay and San Francisco at a speed of 18 knots.l? This schedule
will allow half-hour turnaround trips in the morning and evening
commute periods.

The vessel will be operated by a licensed captain over a
route approved by the Coast Guard. Qualified crews will be hired
by Harbor Bay, or obtained on a contract basis from an available
labor pool. 4
' vessel maintenance, including fueling and watering, will
be performed under contract at an appropriate maintenance facility.
Arrangements have been made for emergency repairs and drydocking,
as well as for routine maintenance.

Harbor Bay has made various contingency plans in the
event of emergency mechanical failure or dangerously inclement
weather conditions. On the Alameda side, in the case 0f a short-’
term emeérgency breakdown Harbor Bay has arranged with A/C that upon
telephone notification, A/C express commuter bus line OX from Bay
Farm Island to downtown San Francisco will be looped out to the’
Harbor Bay Landing Shopping Center a few minutes away. With
overnight notification, A/C can use its large-capacity articulated
buses on this line to accommodate the additional passengers from
the ferry terminal to San Francisco. In addition, A/C will provide
regularly scheduled bus service to and from the Harbor Bay terminal
on 1ines 49 and 63, which tie into the rest of the A/C system. afc
is also operating a new line, number 319, which connects Harbor Bay
terminal with the other Alameda/Oakland ferry terminal on the

12 In last summer'’s complimentary demonstration service the
vessel operated at 20 to 21 knots and achieved satisfactory

schedule performance.
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Estuary. Harbor Bay Business Park -Association, in cooperatioéon with
the City of Alameda, also operates a system‘of shuttle buses with
15 minute headways to BART which, with notice the prior evening,
can be deployed to shuttle ferry passengers to BART. If a séxvice
failure occurs during the day, Alameda-bound commuters can'avaii
themselves of any of these alternative services by réturning to
Alameda on BART, A/C, or the Alameda/Oakland ferry.

Harbor Bay has constructed a floating dock facility on
offshore land owned by the Port of Qakland at Bay Farm Island. It
is equipped with a new gangway to replace thé one used for the
surface effect ship demonstration, and was recently augmented with
dolphins, special pilings placed on the south side of the float .to
facilitate safe docking operations when there is a north wind.
pParking facilities and a shelter have also been constructed at the
Harbor Bay Island terminal site. In San Francisco Harbor Bay has
constructed a floating dock on the south side of Ferry Plaza near
the Ferry Building, near San Francisco’s financial district. Both
facilities were built pursuant to various required permits and .
licenses, and the California Public Utilities Commission's (cruc)
Transportation Division staff has approved their safety.

3.4.2 Financial Fitness

Harbor Bay's balance sheet shows total assets of $465,234
as of June 30, 1991, and its income statement shows a net loss of
$34,000 from inception through June 30, 1991i. Mr. Brimhall
testified, however, that for cash management purposes, Harbor Bay
Isle Assocliates clears out the accounts and keeps very nominal cash
balances in all the Harbor Bay devélopment operating entities, and
consolidates cash for investment purposes. Harbor Bay'’'s finances
therefore do not provide a true picture of its financial stréngth.

13 Harbor Bay is also negotiating for a backup boat from Réd and
White.,
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Harbor Bay'srl991~93 Opérations Forecast (Ex. 69)
indicates that it anticipates it will lose $421,000 the first year,
$289,000 the second year, and $189,000 the third year of the
ferry's operation.14 These losses are preéedicted upon an average
daily 1-way ridership level of about 650 passengers, which is in
the approximate range of the Alamédaf0Oakland ferry, at an average
fare $.50 higher than that of Blue and Gold. 15 gince the ferry is
not expected to be self-supporting during this period, the
developer has arranged to pay for its operation in part through
private subsidies from seéeveral sources.

Harbor Bay Business Park Association, which consists of
the property owners of offices, research, and development
facilities and supporting retail commercial buildings in the Harbor
Bay Business Park, has agreed by résolution that it will contribute
a subsidy at the rate of $.06 per occupied square foot per year ‘for
as long as the ferry service operates. This is expected to amonnt
to some $60,000 to $70,000 annually. The funding source is
guaranteed, since the subsidy is included among assessments levied
against the Business Park properties which are securéd by liens.

Harbor Bay Isle Associates has committed to contribute an
amount of subsidy needed to cure any deficit remaining after other
subsidies have been paid. It has entered into a reimbursement
agreement with Harbor Bay Village Five Associates, under which the
latter must contribute 1/3 of the operating deficits of the ferry
sexrvice for the first 3 years of operation, up to a total of
$500,000. (Exh. 23.) As of December 31, 1990, the market value of
the partners’ capital in Harbor Bay Isle Associates was
approximately $123 million, and Mr. Brimhall testified that in his

14 Exhibit 69 is reproduced in full as Appendix A.

15 See Ex. 70, Harbor Bay's Revenue Assumptions, which is
included as Appendix B.
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opinion Harbor Bay Isle Associates will havé the resources to
contribute its share of operating expenses for the full 3'yeéfs of
initial operation. o S

Inasimuch as the subsidy commitment for the ferry, and its
sponsors' available resources, appear sufficient to satisfy Harbor
Bay's projected operating deficit for the first three years of
operation, we find that Harbor Bay is financially fit to provide
the proposed service. _— '
4, Conditions to Regqulate Compétition

As part of its license agreement for use of the offshore
lands belonging to the Port of Oakland, Harbor Bay Isle Associates
has agréed to be bound by five conditions designed to minimize the
effect of its ferry on the AlamedafOakland ferry. Theése
conditions, among other things, purport to place'certain
limitations on the fares, scheduling, and marketing of the new
ferry. 16 o

The protestants have asked that, if we grant Harbor Bay's
requést for a CPCN, we do so subject to these conditions. We
express no opinion as to the légality of the conditions or the
advisability of including them in the license agreement, but in.
view of our previous discussion of the public interest in inter-
carrier competition, it would be inappropriate to impose such
conditions on Harbor Bay. To do so would only negate what we seek
to accomplish by granting the certificate., Accordingly, we décline

the protestants’ request.

16 Among these conditions are a requirement that Harbor Bay
stagger its departure and arrival times vis-a-vis those of the
Alameda/Oakland ferry, charge a fare of at leéast $.50 per passenger
higher than that of the Alameda/Oakland ferry (sub{ect to this
commission’s approval), and restrict its direct ra lings to Alameda
Island addresses west of Broadway unless approved by a joint

marketing task forxce.
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5. Cease and Desist Order _ _ i :

In light of the dircumstance-that we are graqting Harbor
Bay an unrestricted certificate to operate scheduled and .
unscheduled ferry service at filed tariff rates, Blue and Gold’s
request for a cease and desist order is moot, and is therefore '
denied. Harbor Bay’s authority to operate deronstration services,
as long as such operations are properly compensated through charter
agreements or filed tariffs, is part of its general authority as
granted by this decision. However, our denial is without prejudice
to Blue and Gold's right to institute a complaint proceeding before
this Commission in thé event that Harbor Bay should ever abuse its
authority by operating‘ferry service that varies from the terms and
conditions of the certificate granteéd herein.

§. Conclusion : _ _

We find that Harbor Bay possesses the operational and
financial ability to operate theé requested ferry service, and that
its doing so is not contrary to the public interest. We thereforée
conclude that Harbor Bay should be granted a CPCN to operate that
service, subject to the terms and conditions contained in
Appendix VCC-69 attached. ‘ 7 ,

In recognition of the strong expressions of interest and
support received from potential passengers and affected political
jurisdictions, and of the expenses being incurred by the appliéént
and the public to provide the vessel and facilities or the propOSed
service, we conclude that the order herein should becone effective

" jmnmediately.
Granting this application will have no substantial

adverse impact on the environmeént.

rindings of Fact
1. There is an appreciable segment of the population which

would benefit from establishment of a direct ferry service between
Bay Farm Island in the Cities of Alameda and Oakland, on one hand,
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and'Ferry Plaza in the city and County of San Francisco, on the
other.

2. A neéw ferry service between San Francisco and Bay Farm
Island would make possible the establishment of a direct and
expeditious ferry and shuttle bus link between the San Francisco
financial district and the Oakland International Airport, which
~does not presently exist.

3. Existing transit facilities between Harbor Bay Island and
san Francisco'’s financial district are not adequate to meet the
pﬁblic need for service between those points as conveniently as the
proposed Harbor Bay ferry.

4. A new ferry service between Harbor Bay Island and San
Prancisco would mitigate the traffic growth which has already
occurred, and which will further increase, as the result of
development of Bay Farm Island.

- 5. Approximately $1.5 million in public funds has already
béeen spent for the construction of parking, terminal, and docking
facilities at Harbor Bay Island and Fexry Plaza.

€. The foregoing facts indicaté that there is a present
need for the ferry service proposed to bé operated by Harbor Bay.

7. A substantial proportion, perhaps as much as one quarter,
- 6f the present passengers who utilize the Alameda/oakland ferry
service operated by protestant Blue and Gold may be diverted to the
Harbor Bay ferry if the Commission grants this certificate.

8. The Alameda/Oakland ferry currently receives public
subsidies from the City of Alameda and the City of Oakland, and
through them, from MTC, of approximately $700,000 annually.

9. It is probable that the AlamedafOakland ferry would be
unablée to continue to operate if it did not receive public
subsidies.

10. The CPUC lacks jurisdiction to award, or otherwise
control, public or private subsidies furnished to passenger vessel

carriers in the State of California.




11, Operatlon of a new ferry seéervice between Harbor Bay
Island and San Francisco is not contrary to the public interest.'<

12. Harbor Bay has the facilities, equipment, experience, and
financial strength to operate a ferry sérvice between Harbor Bay
Island and San Francisco safely, reliably, and eff1c1ently.

13. There exists, and Harbor Bay has further arranged,
adequate alternative publlc transit servicé between Harbor Bay
Island and the San Francisco financial district to serve Harbor
Bay's passengers in the event of unexpected failure to the ferry
service, severely inclement weather, major maintenance :

requirements, or other contingency.
14. Harbor Bay has sufficient public liability insurance to

satisfy the insurance requirements of this Commission.
15. Granting Harbor Bay'’s application will have no
significant adverse effect on the environment. : .
16. Filing of, and comments on, the proposed dec;s1on have
been waived pursuant to motion by Harbor Bay under Rule 77.1.
Conclusions of Law :

1., Harbor Bay’s application for a CPCN to operate a
passengers ferry sexrvice between {ts terminal facility on Bay Farm
island in the City of Alameda, on the one hand, and its docking
facility at Ferry Plaza in the City and County of San Francisco, on
the other hand, should be granted, subject to the terms and

conditions set forth in the certificate.
2. The certificate should be granted without being subject

to any conditions regulating competition in the fares for, or the

scheduling or marketing of, Harbor Bay's ferry service.
3. This order should be made effective immedfately.
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ORDER

IT IS ORDERED that: ,
1. A certificate of public convenience and necessity is

granted to Harbor Bay Maritime, Inc., a corporation,_authorizing it
to opérate as a common carrier by vessel, as defined in PU Code §§
211(b) and 238, between the points and over the routes set forth in

Appendix A, to transport porsons.,
2. Applicant shall:

a. File with the Transportation Division
written acceptance of this certificate
within 30 days after this order is
effective.

" b. Establish the authorized service and file
tariffs and tinmetables within 120 days
,g“gﬁvria.after thlS order is effective.
] :0 iy {‘ Wik »{i~)
' ﬂ"nk3 3 YStatéeinydts+ tarlffs and tlmetables when .
3gﬁ¢.;~ service will, starti allow at least 10 days'
notfige” o’ ‘the Commissionj and make
timetables and tariffs éeffective 10 or more
v daykxafter this order is effective.
L i : LCOT ly ﬁlth Géneral Orders Series 87, 104,
!p;. )),(3\:1 ,u‘- H,aﬂﬂl'}.%lr)u 1;‘3

'f;‘ e.“ Maintaln accounting records in conformity
=si‘ with the Uniform System of Accounts.




V,ia':ﬁéﬁitité‘ihe—CdﬁmiSSiOH the Transportation
. Réimbursement Fee required by PU Code § 403
when notifiéd by mail to do so.

This 6rdef[is'éifective today.
_pated March 11, 1992, at San Francisco, california.

DANIEL Wm. FESSLER
President

JOHN B. OHANIAN
PATRICIA M. ECKERT
NORMAN D. SHUMWAY
Commissioners

} CERTIFY THAT THI$ DECISION
WAS APPROVED BY THE ABOVE
COMMISSIONERS IODAY
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Appendix Vcc-69 Harbor Bay Maritinme, Inc. ’Originaiiiiéié Page

CERTIFICATE
OF

PUBLIC CONVENIENCE AND NECESSITY
AS A VESSEL COMMON CARRIER
vCcC-69

showing vessel operative rights, restrlctions,
limitations, exceptions, and privileges.

All changes and amendments as authorized by
the Public Utilities commission of the State of Callfornia
will be made as revised pagées or added original pages.

Issuéd under authority of Decision  92-03-040 ., dated

Mareh 11, 1992 4 Of the Public Utilities Commission of the

State of california in Application 91-03-058.
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INDE X
Pagé

SECTION 1. GENERAL AUTHORIZATIONS, RESTRICTIONS,
: LIMITATIONS, AND SPECIFICATIONS...ts¢estsssisaes2

~ SECTION 2. ~ 'ROUTE DESCRIPTIONS. i :sescuiaussationarissnssnassd

Issued by califérnia Public Utflities Commission.

. Decision - 92-03-040 , Application 91-03-058.
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. SECTION 1. GENERAL AUTHORIZATIONS, RESTRICTIONS, LIMITATIONS,
AND SPECIFICATIONS. . :

. Harbor Bay Maritimé, Inc. by the certificate of public
convénience and neceéssity granted by thé decision noted in the margin,
is authorized to transport passengers and their baggage, on a
-scheduled or unscheduled basls, between the Harbor Bay Terminal in
Alaméda and the Férry Plaza in San Francisco along the routée described
in Section 2, subject, howevér, to the authority of this Comnission to
change or modify the route at any timé and subject to the following
provisionsi ' '

(a) No vessel shall be operateéd unless it has met all
applicableée safety requirément, including thosé of
the United states Céast Guard. :

(b) When route descriptions are given in one -

~direéection,they apply to operations in éither
direction unless otherwise indicated. » _
The tariffs shall show the conditions under which
éach authorized unscheduled service shall be

provided. .

_ . Issued by California Public Utilitles commission.
Pecision 92-03-040 + Application 91-03-058.
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 Appendix véc-65 . Harbor Bay Maritine, Ino. ~  original page 3

SECTION 2. ~ ROUTE DESCRIPTIONS.
Routeé 1. ALAHEDA'— SAN_FRANCISCO

Betwéen the Harbor Bay: Terminal in the City of Alameda
and thé Ferry Plaza in Ssan Francisco

. 4 Issued by California Publio Utilities comnission. _
" pecisfon 92-03-040  , application 91-03- 058.




