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A california Corporation, 
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CORPORATION, 
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Case 90-10-037 
(FlIed OCtober 9, 1990) 

JameS Bimks t Jr., Attorney at La\«, for 
Inland Valley construction; II'tc. I 

c6m~lairiant. .. . 
Riordan & McKinzie, by Anthony N.R. zamora, 

Attorney at Law, for WMBE Clearinghouse, 
defendant. 

David L. Huard, Attorney at Law, for 
Southern California Gas Company, 
interested party. 

OPINION 

A. IntrOduction 

This proceeding involves a complaint filed by Inland 
ValleY'Construotion, Inc., (Inland or complainant), against NKBE 
Clearinghouse/Co~doba Corporation, (Clearinghouse (CHS)/Cordoba or 
defendant), seeking review of a determination made by the defendant 
denying complainant Women and Minority Business Ent~rprise(WMBE) 
status. 

In its compla,int, Inland alleges it was denied WMBE 
status despite the fact'that it meets the eligibility standards for 
a woman-owned or controlled business enterprise set forth in Public 
utilities (PU) Code § 8292, Commission General Order (GO) 156; and 
the HMBE Clearinghouse Operational Guidelines, and f~rther that the 
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denial of WHBE status verification} was not made in accordance 
with WHBE CleatinghouseOperational Guidelines. 

A Motion to Intervene and file a brief has been made on 
behalf of th~ ~~~i~sion's WHBE Program Manager, GoOd cause having 
been shown, 'the Mb!tion is granted and the brief heretofore filed on 
behalf of this Intervenor is accepted. 

A Joint Motion to Intervene and file a brief has been 
made on behalf of the following public utilities (Indicated 
Utilities); AT&T Communications of california, Inc.; Citizens 
Utilities company of California; Contel of california, Incoj GTE 
California Incorporated; MCI Communications Corporation; PAcific 
Bell; PAcific Gas and Electric COmpany; pacific Power and Light 
company; Roseville Telephone Company; San Oiego Gas & Electric 
company; Sierra pacific Power conpany; Southern california Edison 
Company; Southern california Gas Company; Southwest Gas 
CorpOration; and U. S. Sprint Corununications Company, Limited 
Partnership. Good cause having been shown, the JOint MotIon to 
Intervene is granted and the brief heretofore filed on behalf of 
these Intervenors is accepted. In this proceeding, the terms 
~Indicated Utilities· and "participating utilities· are used 
interchangeably. 

B. Affirmative Defenses 

In its Answer to the Complaint herein, defendant, in 
addition to general and speoific denials of the allegAtions 6f the 
complaint, interposed five (5) "separate defenses" which we 

1 The term ·verify" and derivations thereof is a term of art 
utilized in connection with the WHBE program to indicate the . 
process of certifying that a particulAr entity meets or has met the 
standards set forth in Corr~ission GO 156 for designation as a 
wornan- or minority-owned and controlled business enterprise. 
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~ consider to be in the nature of affirmative defenses. We will 
discuss each of these defenses individually. 

1. In its first separate defense, defendant alleges, in 
general terms, that GO 156 and the WHBE CHS contract imbues 
defendant with broad discretion in determining whether a company 
should be verified as a WHBE, and that in the exercise of that 
discretion, defendant determined that Mary V. Kolby does not 
control the management, pOlicies, or daily business operations of 
the company and that such a finding provides sufficient and proper 
grounds for defendant's denial of WHBE status to complainant. 

While defendant indeed pOssesses broad discretion in 
exercising the pOwers conferred upOn it, and while we respect that 
discretiOn and have no desite to substitute our judgment for that 
of the defendant in the exercise of its discretion, that does not 
mean that the defendant is above review. The authority of the 
defendant flows directly from this Co~~ission and ultimately 
resides in the Commission. We retain gerteraloversight authority 
over the defendant and specific review authority Over its 
verification determinations to insure that it does not exceed or 
abuse its granted jurisdiction. In connection with defendant's 
WHBE status determinations, we will revie~ those determinations to 
insure that the applicant has been afforded due process, and that 
the decision of the defendant is supported by substantial eVidence. 

2. In its second separate defense, defendant alleges that 
the complaint fails to state a claim upon which relief may be 
9ranted. We reject this assertion. Under both the statute (PU 
Code S§ 8~al through 8285) and GO 156, if COmplainant meets the 
established criteria, it is entitled to verification as a WMBE. 
This is a substantial right. The complaint clearly alleges an 
error by the defendant in its evaluation of the evidence submitted 
by the complainant in support of its application for WMBE status 
verification, and requests corrective action by this Commission. 
If review indicates that defendant did, in fact, commit an error, 
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the result is that it impermissibly remOved a substantial benefit 
from the complainants reach, and it is the obligation Of this 
Commission, in the exercise of its review authority, to redress 
that error. The allegations of the complaint are sufficient to 
raise the issue. 

3. In its third separate defense, defendant alleges the 
commission lacks jurisdiction to entertain this matter since the 
complaint does not comply with Rule 9 of the Commission's Rules of 
practice and Procedure. Defendant claims that the complaint does 
not allege a violation of law, order, or rule by a public utility, 
and neqlects to name any of the 16 utilities that have contracted 
with the defendant. Once again, this defense lacks merit. 

Quite aside from Rule 9 of the Com~isslon's Rules of 
Practice and procedure, the CRS Policies ~nd prOcedures and 
Training Manual (CRS manual) itself provides the necessary 
mechanism for Commission review. Section 7.18 of CHS manual 
(Exhibit (Exh.) 1-8) provides as follows~ 

-7.18 Complaint to the California Public 
Utilities Commission 

-If the CRS protest results in a reaffirmation 
of a verification denial and the supplier still 
contends that hiS/her fim should be granted 
WMBE verification, the supplier may file a 
complaint with the California Public Utilities 
Commission (CPUC). If the natter is _ 
being handled informally by thy (sic) CPUC . 
staff, cns staff shall cooperate with the CPUC 
staff by providing copies of necessary 
documents on the case by the end of the next 
business day following a CPUC staff request. 

-The CPUC shall review the supplier's complaint 
along with information provided by eHS and 
render a decision on the matte~. The CPUC 
shall inform CRS as to the final disposition of 
the supplier's complaint.-
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• 4. In its fourth separate defense, defendant alleges that 
the claim, if any, contained in the complaint of the Company, ~has 
been waived. This defense is also without merit. The complainant 
has, at all levels, vigorously pursued its claim and has timely 
availed itself of every procedural avenue open t6 it in its quest 
to achieve verification as a NMBE. It furnished additional 
information to overcome shortcomings in the initial application; it 
protested the initial denial and requested a review meeting at 
which it made its records and personnel available to answer any 
question CHS may have had; it sought review at the Commission staff 
level after a final denial had been rendered; and it has pursued 
its claim in a formal proceeding before the assigned Administrative 
Law Judge acting on behalf of this Commission. Such activity is 
inconsistent with any possibie waiver of the claim. 

S. The fifth separate defense requires less discussion than 
any of the preceding defenses. In this defense, defendant alleges 
that in denying verification, it was acting ~ithin the scope of 
authority granted to it by certain public utilities (otherwise 
unidentified, but presumably the indicated utilities] and the 
Commission, and that as a consequence, it is not liable for any 
damages, if any, resulting from its denial of verification by 
reason of governmental immunity. 

This is an administrative proceeding and the relief 
sought is verification as a WMBE, not damages. tlo damages are 
provided for under either the statute or GO 156, nor are damages 
available in this forum. 

pursuant to notice, a hearing was held in LOS Angel~s 6n 
June 3 t 1991, at which all parties were afforded the oppOr"tunity to 
make an opening statement, call, examine, and cross-examine 
witnesses, and to offer exhibits. Further, the parties were 
afforded and accepted the oppo"rtunity to submit briefs. As a 
result of questions concerning the nature of Nrs. Kolby's financial 
interest in Inland which arose during the latter stages of the 
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hearing, counsel for the complainant, by post-hearing inotion, 
requested that the record be reopened for the limited purpose of 
submitting documentary evidence relating to the circumstances 
surrounding the preparation and delivery in1977bf a certain 
promissory note representing HrS. Kolby's initial financial 
investment in Inland. Because of the potential probative value of 
this line of inquiry and documentation, the motion to reopen the 
record was granted, tha record was reopened ?nd a further hearing, 
limited to the issue of the promissory note, was held on 
September 25, 1991. At that hearing, the parties were once again 
afforded the right to call, examine, and cross-examine witnesses, 
and offer exhibits. At the conclusion of the hearing, the 
Declaration Of James Banks dated July 11/ 1991; a letter from James 
Banks to Kennith CarusO dated January 19, 1978J and an undated, 
uncompleted promissory note signed by Kennith Caruso as President 
of Inland Valley COnstruction Company, Inc. were COllectively _ 
admitted int6 evidence as Exhibit 4. 

c. BackgrOund and Authority 

california Assembly Bill (AB) 3678, now codified as 
PU Code SS 8281-8285, signed into law on September 26, 1996, 
requires every electric, gas, and telephone utility with gross 
annual revenues exceeding $25 million to implement a program 
dev~loped by the california Public Utilities Commission (CPUC) to 
encourage, recruit, and utilize WMBE. 

The public utilities which Are subject to this law w~re 
required to seek to procure, At a minimum, 5% and 15% of their 
total applicable goods and services from WNBE's, respectively, over 
the five years immediately following the passage of this 
legislation. These goals represent an annual market of up to $1.2 
billiOn for NKBEs prepared to do business in this state. 
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To implement AB 3678, this Co~~ission issued GO 156 
effective Hay 30, 1988. That order piovides uniform rules and 
guidelines for California utilities to develop and implement WMBE 
programs in order to meet the above-described goals. GO 156 also 
requires the participating utilities to jointly establish a NKBE 
CHS, as a separate entity, to verify that businesses credited 
toward the procurement goals are, in tact, owned and controlled by 
qualifying women and minorities. The Clearinghouse Advisory Board 
(CAB), made up of representatives from participating utilities, 
WHEE associations and the Commission, oversees the operation of the 
CHS in accordance with GO 156. 

Cordoba, in association with ASian, Inc. and RCA & 

Associates, has been awarded a contract by the participating 
utilities to establish, operate, and maintain CHS. ~he primary 
purpose of CHS, pursuant to the clearinghouse contract, is to audit 
and verify the status of WMBE vendors/suppliers, and to establish 
and maintain a database that is accessible to the Commission and to 
the participating utilities. The database is to consist of WMBE 
vendors/suppliers whose WMBE status has been verified through an 
independent investigation by CHS. Hore specifically, the 
clearinghouse contract requirements include, but are not limited 
to, the "processing and verification of supplier applications for 
WMBE status, including development of application and verification 
forms, creation of desk audit and field audit procedures, creation 
of extensive document filing capabilities, training of Contractor~$ 
personnel involved in operating the cle~ringhouse, internal manual; 
and automated process tracking systems and establishment of billing 
procedures.- (Exh. 1-4,) 

The clearinghouse contract further requires the 
development of an internal Clearinghouse Policies and Procedures 
Manual (~policies and procedures Manual- or CHS Manual, Exh. 1-8). 
~his manual more clearly delineates the manner in which the CHS is 
to manage the verification process on a day-to-day basis pursuant 

- 7 -



·.C .90-10 ... 031 ALJ/RLR/r;nn 

to the authority granted to the CHS by GO 156, the Operational 
Guidelines, and the clearinghouse contract terms and c6nditi6n~. 

In accordance with GO 156 and the rules of CHS, 
complainant made application for verification of its status as a 
WMBE. After investigation, defendant denied WMBE status 
verification to the complainant. It is that determination which 
complainant asks this Commission to review and to overturn. 

D. Status of Case 

This case raises issues which involve a review of Cordoba 
Corporation'S »MBE verification process, and on this review Inland 
seeks verification as a WMBE from this Commission. This is only 
the second case to be considered by the Commission in which the 
complainant requests review of eHS's evaluation of an application 
for verification and a'raversal of the deternination denying 
verification as a WMBE. 

In Decision (D.) 91-12-058 (Application (A.) 90-06-055), 
Scott Engineering, Inc. v. Cordoba corporation; issued December 20; 
1991, we examined for the first time the methodology utilized by 
CHS to evaluate applications for WHBE status. Because Scott was 
the first occasion this commission had to review the eHS 
verification process, we deliberately set forth and reviewed at 
length the procedures developed by CHS to evaluate an applicantl$ 
status. After a step-by-step review of the CHS evaluation process, 
we statedt 

"In view of the elaborate procedure enacted to 
discover the true status of an applicant for 
verification and the safeguards referred to 
above, we cannot say that a complainant has 
been denied procedural due process if the 
procedures' set forth are followed. The 
procedures give the applicant ample opportunity 
to make out its case and provide safeguards 
against oversight or error.-
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We then rejected a request that future reviews of this 
nature by the Commission be de novo proceedings, and heid in Scott 
that in exercising our review jurisdiction over eHS verification 
decisions, the Commission would utilize the ·substantial evidence 
test- as its standard of review. ~hat is, we would affirn the 
decision of CHS if it was supported by the record when considered 
as a whole. 

In this case, CBS based its refusal to verify Inland as a 
WHBE on its conclusion that Mary V. Kolhy, the majority shareholder 
and secretary/Treasurer of Inland, and the person upon whom Inland 
relied to qualify as a woman-owned business, did not -haVe the 
ultimate managerial or operational control of Inland Valley 
Construction.- (Exh. 111-1.) 

In an April 9, 1990 letter to Mrs. Kolby (Exh. 111-7), 

CHS indicated that Article V, section 1 of Inland's bylaws gives 
the President (Kennith Caruso, a non-minority male and son of 
)1rs. Kolby) the power of general supervision, direction, and 
control of the business and the officers of the corporation. 
Further, it was noted that documents submitted to CHS by Inland~­
resume, minutes of first meeting of the BOard of Directors, bank 
signature card--indicate that Mr. Caruso -has been the President of 
Inland Valley Construction (IVC) since its inception, and possess 
and exercises the power to direct or cause the direction of the 
management and day-to-day business operations of Inland Valley 
Construction.- More specifically, CHS noted that the ninutes of 
the first meeting of the Board of Directors stat~s that Mr. Caruso 
was elected Chairman and President of Inland and presides over the 
meetings of the BOard of Directors. eHS also noted that its 
decision that Hr. Caruso, not Mrs. Kolby, was the -Responsible 
Managing Officer" of Inland was supported by -the copy of the 
Contractors State License and as verified by the Contractors State 
License Board.-
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As a further ground for refusing to verify Inlartdas a 
WMBE; CHS noted that according to Inland's 1988 Federal Income Tax 
Return, Form 1120, Schedule E, was not commensurate with 
Mrs. Kothy's percentage of ownership. It pointed out that while 
Mrs. Kolby was the owner of Sli of the stock of Inland [and was 
Secretary/Treasurer of the corporation), she received no 
compensation, while Mr. Caruso, who held 49~ of the stock [and was 
Chairman and president of the corporation) received compensation 
for that year in the amount of $104,000. 

Following receipt of the denial letter, Inland requested 
and received information frOB CHS concerning verification denial 
protest procedures. Thereafter, in accordance with those 
procedores, Inland submitted additional documentation and 
information in support of its application and requested a review 
meeting. A review meeting was held on June 14, 1990 and pursuant 
to permission, was recorded by tape. A transcript of the tape is 
contained in the record (Exh. 111-12). On September 10, 1990, 
after consideration of the results of the review meeting, an.11ys·is 
of the additional documentation submitted by Inland and review of 
records of telephone calls between the Kolby residence and Inland's 
place of business, CHS sent Inland a final denial letter (Exh. 
111-15) refusing to verify Inland as a WMBE. 
Discussion 

PU Code § B282(a) sets forth the definition of ·Women 
business enterprise" as used throughout the statute, and its 
inplementing regulation, Section 1.3.2 of GO 156, sets forth the 
definition 6f a ·Women-owned business·. Each 6f these definition's 
contains two ele~ents, which are virtually identical in the two 
definitions. These elements are I (a) that the woman on whon the 
enterprise (business) relies to be characterized as a WMBE must ovn 
51t of the business, or 51% of the stock (If a publicly owned 
business) and (b) the management and daily business operations of 
the enterprise must be controlled by a woman or women. 
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In this case, while CHS did not contest the first 
element, contrary to the statements that Mrs. Kolby owns 51\ of 
Inland's stock and Hr. Caruso only 49\ (Exh. 111-17, p. 1), the 
available evidence indicates, Mrs. Kolby actually owns les~'than 
the required 51% of Inland's stock. It appears to have been 
accepted by all parties that Xary v. Kolby is the record owner of 
160 of the 1,500 outstanding shares of Inland stock and the 
remaining 740 shares are owned by Mrs. Kolby's son, Kennith Caruso 
(Exh. 111-12, p. 10). Assuming these numbers to be correct, 760 

equals 50.666% of 1,500. 50.666i does not satisfy the statutory or 
regulatory requirement of 51\, which in this case would amount to 
765 shares. Lest we he accused of being "picky· or hyper­
technical, we must nOte that while we might like, for ease of 
calculation, to -round off" the percentage figure to the nearest 
whole number, there is nO authority in either the statute or its 
implementing regulation, GO 156, for us to do sO. Though ownership 
of less than 51\ of the stOcK is disqualifying, it is not the 
ground upon which either CHS's decision denying verification or our 
affirmance of that decision rests. 

After review of the record in its entirety, we are of the 
opinion that eHS's conclusion that Inland's management and daily 
business operations are not controlled by Mrs. Kelby or any other 
female is supported by substantial evidence. 

The evidence clearly establishes that Mrs. Kolby was 70 
years of age at the time the application was filed, has no 
technical expertise, and does not participate on a continuing or 
substantial basis 1n the day-to-day management of Inland. ~he 

evidence indicates that she does not have an office at Inland's 
place of business and Visits Inlands facilities infrequently. 
~hou9h she is furnished periodic financial information concerning 
Inland, it does not appear to be the detailed, -in-depth­
contemporaneous type of documentatian upon which corporate 
decisions are based, but more in the nature of a generalized ~ 
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facto, -how are ve doing" submission. Inland stated that a 
computer would soon be installed in Mrs. Kolby's home, thus giVing 
her greater access to Inland / s financial records. It is to be 

noted that no computer had been made available to Hrs, Kolby prior 
to the date of hearing. 

TelephOne records examined by eHS show that Hrs. Kolby 
remains in telephone contact with Inland's offices, but not on a 
daily basis, and then only for very brief periods Of time. on 
average, telephone contacts between Mrs. Kolby and Inland numbered 
approxinately 3 per week (Exh. 111-12, p. 3) and were less than 3 
minutes in duration. 

With respect to Mrs. Kolby/s original financial 
contribution to Inland, the record indicates that at the time 
Inland came into being in 1977, Mrs. Kolby and her husband, 
Mr. Caruso's stepfather, put up $50,000 and Mr. Caruso $15;000 to 
purchase the business. According to Mr. Caruso's testimony, ·at the 
time the purchase of the business took place, his attorney, 
Mr. Banks, prepared a promissory note to secure the Kolby·s 
interest, which note Hr. CarusO signed in blank. It appears this 
note was to be sent to Mr. and Mrs. Kolhy for completion, however 
for unknown reasons, it was never completed (see Exh. 4). In 1987, 
several years after he signed the promissory note, Hr. Caruso and 
his wife divorced and as part of their property settlement, he 
became the sole owner of all outstandinq shares of Inland's stock. 

Shortly after Mr. caruso's divorce, it was agreed that in 
view of the size and nature of the contributions of each to the 
corpOration, Inland's stock was to be redistributed in such a 
manner that Hr. Caruso became the owner of 740 shares and his 
mother, Mrs. Kolhy, became the owner of 760 shares. Mr. Kolby gave 
up his claim to any shares. It thus appears that Mrs. Kolby's 
interest in Inland was converted from that of a simple creditor of 
Inland to a shareholder in the corporation. 
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_ While HI's. J\olby holds the title of Secretary/Treasurer., 
the evidence indicates that she does not have authority to sign 
checks of the corporation. That authority rests in Hr. Caruso And 
certain designated others. 

In summary, the evidence of recOrd clearly indicates that 
Mrs. Kolby's interest in Inland is limited. She does not exercise 
control over the management or daily business operations of Inland. 
While Mrs. Kolby has a financial interest in Inland and 
participates to some extent in its affairs, h~r son, Kennith 
Caruso, is the real power in this family-owned bUSiness, as it Is 
he who, in practice, controls the management and daily business 
operations of Inland. 
Findings of Fact 

1. Inland is a donestic corporation having its principal 
place of business at 8976 VernOn Avenue, Montclair, California, 'and 
is engaged in various types of construction. 

2. The "Indicated Utilities· or "Participating Utilities· is 
a group of 16 public utilities subject to the requirements of PU 
Code §§ 8281 through 8285 and GO 156. 

3. The h~BE CHS is an entity established by the 
participating utilities pursuant to PU Code §§ 8281 through 8285 

and GO 156 tor the purpose of verifying that businesses credited 
toward HNBE procurement goals are, in fact, owned and operated by 
qualifying vomen and minorities. 

4. Cordoba Corporation (CordOba) is a dOmestic corporation 
having its principal place of businass at 617 South Olive street, 
Los Angeles, California, and has been awarded a contract by the 
participating utilities to operate the WMBE CHS. 

5. On or about January 30 1 1990, Inland filed an applicAtion 
with Cordoba seeking verification as a WMBE. 

6. By letter dated April 9, -t"990, Cordoba denied Inland 
verification as a WMBE on the ground that Mary V. Kolby did not 
have the ultimate managerial or operational control of Inland, and 

- 13 -



C.90-10-037-ALJ/RLR/rnt& 

did not share in the risks and profits of Inland commensurate with 
her ownership interests as demonstrated by an examination of the 
substance rather than fOrm 6f arrangement. 

7. By letter dated May 7, 1990, Cordoba furnished Inland's 
counsel with a copy of the following documents. (a) GO 156; (b) 
CHS Operational Guidelinesl (e) WHBE Verification Eligibility 
Standards; and (d) WHEE Verification Denial Protest procedures. 

8. By letter dated June 6, 1990, Cordoba acknowledged 
receipt of Inland's May 24, 1990 request for a review meeting and 
advised that such review meeting was scheduled for June 14, 1990. 

9. On June 14, 1990, the scheduled review meeting was held, 
at which Inland was given a oppOrtunity to present addition 
evidence in support of its application. 

10. On August 27, 1990, a tape recording of the review 
meeting was sent by Cordoba to Mary Kolby at Inlandts office 
address. 

11. By final denial letter dated September 10, 1990, sent to 
Mrs. ~olby at Inlandts office address, Inland was advised that 
Inland did not meet mISE eligibility criteria set forth in G6 156 

and CHS Operational Guidelines and could not be verified as a WMBE 

on the grounds that! (a) Mrs. Kolby did not possess or exercise 
the power to direct or cause the directio~ of the management and 
policies of Inland or make the day-to~day decisions on the matters 
of management, policy, and operations and (b) the form and 
frequency of Hrs. Kolby's business involvement indicated that she 
was not actively involved in the day-to-day management of Inland. 

12. Mrs. Kolby has limited involvement in the financial 
affairs of Inland. 

13. Mrs. Kolhy has little or no control 6ver the nanagemerit 
and daily business operations of Inland. 
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Conclusioilsof Law 

I. Cordoba's conclusion that Mrs. Mary v .. Kolby does not 

control the management or daily business operations of Inland is ' 
suppOrted by substantial evidence in the record considered as a 

whole. 

2. Cordoba's denial of verification of Inland as a WMBE is 

supported by substantial evidence in the record considered as a 

whole. 

3. Cordoba's decision denying verification' as aWMBE to 

Inland should be affirmed. 

4. The Commissionts order in this case should be effective 

irrimediately. 

ORDER 

IT IS ORDERED that Cordoba Corporation's decision denying 

verification as a Women and Minority Business Enterprise to Inland 

Valley Construction, Inc. is affirmed. 

This order is effective today. 

Dated April 8, 1992, at San Francisco, California. 

N 
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DANIEL Wm. FESSLER 
president 

JOHN B. OHANIAN 
PATRICIA H. ECKERT 
NORMAN D. SHUMWAY 

Commissioners 
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