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Decision 92-04-033 April 8J_ 1992 

BEFORE THE PUBLIC UTIL1TIES COID~ISSION OF 
In the Matter of the Application of ) 
SOUTHERN CALIFORNIA ~DISON COMPANY ) 
(U 339-E) for Authority to Increase ) 

- . 
:<.. •. 

its Authorized Level of Base Rate ) 
Revenue Under the Electric Revenue ) 
Adjustment Mechanism for Service" ) 
Rertdeted Beginning January 1, 1992 ) 

Applic~tion 90-12-018 
(Filed December 7, 1~90) 

and to Reflect this Increase in ) 
Rates. ) 
----------------------~----~---) ) 

) 

And Related Matters. J 

~ 

1.89-12-025 
(Filed December 18, 1989) 

1091-02-019 
(Filed February 21, 1991) 

------~-------------------------) 

FIFTH INTERIM OPINION! PHASE 3PRELIMIHARY MATTERS 

1. Smnginy of DeCision 
A motion by the Division of Ratepayer Advocates (ORA) to' 

consolidate phase 3 with three consolidated Energy Cost Adjustment 
Clause (ECAC) proceedings is denied. 'The scope of the phase 3 
investigation is clarified to include base rate costs from 
December 18, 1989 forward,' ~nd replacement energy and fuel-related 
costs from March 3, 1989 forward. A motion by Arizona Public 
Service company (APS) requesting confidentiAl treatment of 

documents is granted, and ORA is not authorized to publicly 
disclose all of its phase l testimony. 
2 • Background 

Southern Californl.a Edison company (Edison) isa15.8% 
owner of the three generating units at Palo V~rde Nuclear 
Generating Station (Palo Verde) in Arizona. Majority owner APS 

operates the plant. 
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i i. ,' .. : Atf thi~~i ~lant units were shut down during the first two 

weeks of March 1989. Unit 2 was restored to service on or about 
June 30, 1989, unit 3 was restored to service on or abOut 
February 22, 1990, and Unit 1 was restored to service on or abOut 
July 16, 1990. These dates are subject to revi~i6n because the 
appropriate definition of -restored to service- is unresolVed. 

Inv~Etigation (I.) 89-12-025, ide~tified as Phase 3 of 
Edison's test year 1992 9Emeral rate case, is a review of the 
lengthy outages. 1.89-12-025 w~s instituted on December 18, 1999 
and is consolidated with the general rate case. public Utilities 
(PU) Code § 455.5(c) requires such investigations when major pow~r 
plants are out of service for nine months or more. The 
investigation originallY considered outages only at Palo Verde, 

- Units 1 and 3 because Unit 2 was out of service for less than nine 
months. However, by Administrative Law Judge (ALJ) ruling dated 
February 3, 1992, issues related to Unit 2 were transferred from 
three consolidated ECAC proceedings (Application (A.) 89-05-064, 
,1\.90-06 ..... 001, and A.91-05-0S0) to phase 3 of the general rate case. 

A Phase 3 prehearing conference was held and completed on 
December 9, 1991. Preliminary matters discussed included 
consolidation of base rate and fuel-related rate testimony, scope 
of the investigation, and confidentiality of documents. This 
decision resolves those matters. 
3~ Consolidation of Proceedings 

O~ January 29, 1992, ORA filed a motion to consolidate 
phase 3 with the ~easonableness phase of the ECAC proceedings. DRA 
tiled a parallel motion in the ECAC p~oceedings. The motions were 
filed prior to the February j ALJ ruling which transferred 
replacement powe~ costs from the ECAC proceedings to phase 3. 

ORA is concerned that simply transferring issues from the 
ECAC proceedings to phase 3 may not adequately protect ~atepayers' 
interests. According to ORA, there are legal questions regarding 
the Commission's authority to order refunds for replacement power 
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costs prior to December 18, 1989, when 1.89-12-025 was instituted~ 
DRA's solution to the legal uncertainty is to consolidate the ECAC 
proceedings with Phase 3. 

Edison replied to the DRA motion to consolidate, 
generally concurring with DRA that Commission revie~ of the instant 
Palo Verde issues should be done in one proceeding. Edison faV6rs 
review in Phase 3 and has two other cOncerns. First, Edison seeks 
an opportunity to reply to upcoming DRA testimony on unit 2, which 
until February 3 was not within the .scope of Phase 3. Second l 

Edison recommends that if consolidation is granted l then 
determination of penalties and rewards under Edison's Nuclear Unit 
Incentive Procedure (NUIP) should be left open pending a Phase 3 
final decision. NUIP calculations are normally made in ECAC 
proceedings. DRA believes that NUIP issues should not be deferred, ' 
but recognizes that overlap between NUIP awards and Phase 3 issues 

. could be handled by crediting portions of NUIP awards against any 
replacement power costs found to be unreasonable. 

We will deny the DRA motion to consolidate. As we 
discuss below, th~re are no legal impediments to :£eview of 
replacement power costs apart from the ECAC proceedings, and 
consolidation would serve' no other purpose. We will grant Edis6n 
an opportunity to respond to DRA·testimony on Unit 2. We will 
reserve final determination of NUIP penalties and rewards pending a 
phase 3 decision on reasonableness of the outages. Subsequent'NUip 
determination should be strai9htfo~ard because penalties and 
rewards ara calculated by formula. we will determine final NU~P, 
amounts in phase 3 rather than the ECAC proceedings. Until then, 
the ECAC proceedings should include calculation of NUIP 'penalties 
and rewards as if Palo Verda operations were prudent, subject to 
revision in Phase 3. 
4. Scope of the phase 3 Investigation 

In a January 22, 1992 ruling following the Phase 3 
prehearing conference, the assigned ALJ ordered briefs from the 
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parties on the scope of replacement power costs to be considered in 
phase 3. Specifically, can the Commission approve or disallow 
replacement power costs from March 1989, when the Palo Verde units 
were shut down, through December 18, 1989, when 1.89-12-025 was 
instituted, without violating the prohibition against retroactiVe 
ratemaking? 

DRA declined to discuss this legal point, because if its 
motion for consolidation was granted the issue would be moot. All 
fuel-related costs are already subject to refund under the [CAe 
mechanism. 

Edison did respOnd, arguing that the Commission is 
empowered to review replacement power costs associated with the 
Palo Verde outages in Phase 3, and that such deliberations should 
not be remoVed to the consolidated ECAC proceedings. Edison points 
out that PU Code § 455.S(e) explicitly reserves for the commission 
the right to review the costs of facIlities out of servic~f6r less 
than nine months. That authority supports our existing authority 
under the ECAC mechanism to review the reasonableness of 
replace~ent power costs for Palo Verde, Unit 2. 

We find that Phase 3·should consider base rate costs for 
palo Verde, Units 1 and 3 from December 18, 1989 through the dates 
the units were restored to service. DRAdoes not recommend any 
disallowance of base rate costs prior to December 18, 1989, 
apparently conceding that such disallowances would be retroactive 
ratemaking. phase 3 should also consider all fuel-related costs-
including replacement power costs and adjustments to NUIP penalties 
andrewards--for all three units from the dates the units went out 
of service in March 1989 through the dates the units were restored 
to serv~ce. The Commission has the authority to order refunds for 
fuel-related costs incurred prior to December 18, 1989, under 
Edison's ECAC mechanism. Phase· 3 should cover these issues fully, 
without any loss of scope by the transfer of issues from the ECAC 
proceedings. As we have stated in previous decisions, ECAC record 

- 4 -



:.", 

" " 

"A.90-12-018 et a1. COMjPMElmlt 

•• period issues may be considered outside of ECAC reviews "if they aie 
expressly removed. l Palo Verde replacement power issues haVe 
been expressly reserved in the February 3 AW ruling in the 
consolidated ECAC proceedings, 

ORA has i~cluded in its testimony certain environme~tal 
costs associated with the Paio Verde outages. These costs are not 
recorded in Edison/s ECAC balancing account, but they should be 
considered within the scope of Phase 3. We will not now decide 
whether disallowances related to environmental costs are either 
legal Or appropriate, but the parties are put on notice that 
environmental costs may be considere~ in the phase 3 hearings. 
5. Confidentiality of INFO DOCuments 

The Institute of Nuclear Power Operations (INPO) is a 
private, voluntary consortium of electric utility companies which 
operate nuclear power plants in the United states. Its purpose is 
to promote improved safety and reliability in the operationol 
commercial nuclear power plants through self~regulation by peer 
review. INPO produces and circulates among its members reports of 
inquiries into regular operations and significant safety-related 
events or experiences occurring at member power plants. Althou9h 
INPO information is available to utility managers and the Nuclear 
Regulatory Commission (NRC), the Federal agency responsible for 
safety matters at nuclear plantsj INPO reports are not generally 
available to the public. APS, the operator of Palo Verde, is a 
member of INPO. 

In this proceeding, APS provided DRA with various INPO 
reports under the protection of a nondisclosure agreement executed 
June 21, 1991. On November I, 1991, oRA served its Phase 3 direct 

.. 
testimony. The testimony includes, among other items. (1) three 
INPO documents numbered for identification as reference items 

1 E.g., Decision (D.) 92496; 4 Cal. PUC 2d 693, 102 (1980). 
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SEA-20, SEA-21, and SEA-23, (2) direct quotations from those 
reference items within the narrative testimony, and (3) direct 
quotations from other INPO documents which are not included as 
reference items. These pOrtions of the testimony are the subject 
of the present dispute between ORA and APS. ORA delivered complete 
copies of its testimony to Edison, APS I INPO, and the assigned ALJ. 
Other parties received only the nonconfidential testImony, pending 
the outcome of this dispute. 

On January 15 1 1992, ORA filed a motion for an ALJ ruling 
authorizing public disclosure of most of the DRA report. ORA seeks 
public disclosure of all of,its narrative testimony, but would not 
object to handling the three suppor~ingdocuments under seal as 
confidential. 

On February 13, 1992,APS filed a motion for a protective 
order regarding INPO information. APS propOses that the disputed" -
information not be made availabl~ to the general public, that 
testirnotlY and transcJ:'ipts be handled. under seal, and that the 
confidential documents be returned to APS following c6mpletion.Qf 
phase 3. Edison responded in support of the APS motion. DRA 
opposes the motion. 
S.t. Position of APS 

APS suggests, but does not directly argue, that any. 
release of disputed in(ormation by DRA would breach the 
nondisclosuJ:'e agreement between APS and ORA. APS claims that ORA 
cannot now shirk its obligations to. maintain confidentiality. 

APS' principal argument for confidentiality is that the 
IN~O documents are protected by a·nascent ·self-critical analysis 
privilege- which has recently emerged as a necessary safeguard'of 
public interest. california courts have not yet addressed this 
privilege in·the context of nuclear power plant operationsl but 
courts have upheld the privilege in other circumstances, typically 
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to protect investigations by medical and academic review 
committees. 2 APS believes the privilege should apply when three 
tests are mett (1) the information must r~su~t from a self
critical analysis undertaken by or for the party seeking 
protection, (2) the public must have a strong interest in 
preserving the free flow of information of the type in dispute, and 
(3) the flow of information would be curtailed if public discoVery 
were allowed. According to APS, the privilege develops when the 

_ public need for disclosure is outweighed by the public need for 
confidentiaiity. 

APS asserts that INPO investigations meet these criteria; 
and that public dissemination of confidential INPO documents would 
cause tangible, irreparable harm to INPO's work at Palo Verde and 
throughout the nation. APS supports this claim with various 
documentst none of which has been tested by cross-examination 
before the Commissionl (1) a statement by INPO that disclosure 
would be counterproductive, would hinder the openness and canqorof 
utilities and individuals responding to INPO investigations, would 
be misperceived by the public because INPO standards of excellence 
are higher than minimum legal ~afety standards, and would in the 
long run cause a teduction in th~ margin of safety at the nation's 
nuclear power plantsJ (2) testimony by INPO employees before an 
Arizona Superior Court that INPO's present policy of nondisclosure 
of reports has improved the flow of valuable information, relative 
to a prior policy which allowed disclosure, (3) agreements between 
APS and the Arizona Corporation Commission staff, and between INPO 
and the NRC staff, which preserve confidentiality of INPO reportsl 

2 E.g., Btedlce v.Doctors Hosp., Inc., 50 F.R.D. 249 (D.D.C. 
1970), affirmed 479 F.2d 920 (D.C. Cir. 1973). and Wiley v. Mllls, 
195 N.J. super. 3321 478 A.2d 1213 (1984). 
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and (4) various other documents. APS also cites a law review 
article on the self-critical analysis privilege. 3 

5.2. position of ORA 
ORA argues that ApS is wrong in characterizing ORA's 

obligations under the nondisclosure agreement. ORA has 
specifically reserved the right to pursue disclosure under the 
terms of the agreement! 

-9. Nothing in this Nondisclosure Agreement 
shall be construed as precluding ORA from 
applying to the Commission, upon due notice to 
Edison, APS and INPO, for relief from this 
Nondisclosure Agreement.on th~ grounds th~t 
continuation of the confidential status of the 
Confidential Information is no longer necessary 
or appropriate •••• • 

ORA opposes the notion of a sell-critical analysis. 
privilege, noting that the California legislature has, in adopting 
the California Evidence Code, precluded courts from creating new 
privileges. 4 

ORA asserts that C6mmission policy favors public 
disclosure, and Aps has the burden to show why individual documerits 
should not be made public. 5 In reviewol the public policy 
balance between confidentiality and disclosure, oRA believes that: 
(1) disclosure will more likely enhance nuclear plant safety than 
reduce it, (2) paraphrasing the INPO dOcuments might introduce bias 
and would reduce the impact of INPO's own words, and (3) the 
difference in performance standards between INPO's standard of 

3 .Notet The privilege of Sell-critical Analysis, 96 Harv. L. 
Rev. 1083 (1983). 

4 Evidence Code § 911(b); Valley Bank of Nevada v. superior 
Court, 15 C.3d 652, 656 (1975). 

5 D.88-04-016; 28 cal. PUC 2d 3, 11 (1988). Also, D.91-12-019, 
at mimeo. pages 6, 11-12. 
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excellence and legal safety criteria is irrelevant. DRAargues 
that ApS referrals to information about harm due to disclosure are 
inappropriate and should be 9iven no weight, because the 
information is selective and untested by the Commission. 
5.3. Discussion 

By seeking an order allowing public disclosure of its 
testimony, DRA has not breached its nondisclosure a9ree~ent with 
APS. DRA is obliged to carry out the terms of the agreement, but 
the agreement allows the disputed information to be disclosed Or 
used in a hearing if-the Commission determines that continuation of 
~onfidential status is not necessary or appropriate. This 
conditi~n is consistent with the Commissionts treatment o'f utility 
information under PU Code § 583, which authorizes public oisclosure· 
of information by the Commission. 

The california"Legislature has, in adopting Evidence Code 
§ 911~ precluded the creation of new privileges. Evidence Co~e 
§ 911(b) statest 

-Except as othe~ise provided by statute! 't. 
(b) No person has a privilege to refuse to 
disclose any matter or to refuse to produce any 
writing, object, or other thing.-

The claimed selt-critical analysis privilege has not been adopted 
in California. The only statutes that create privileges similart6 
the self-critical analysis privilege are limited to the ~ontextof 
the medical professions. 6 However, the Commission is not bou~d 
by the technical rules of evidence, as long as the substantial 
rights of the parties are preserved. 7 In this instance the 
substa"ntial rlqhts of APS are preserved as lonq as the Commission 
balances the need for disclosure against the need for 

6 Evidence Code §§ 1156, 1157. 

7 Rule 64, Rules of Practice and Procedure. 
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confidentiality. This balancing test· is the same as the test 
required to endorse the claimed privilege, because the privilege is 
conditional, not absolute. The cases cited by APS recognize th~ 
conditional nature of the self-critical analysis privilege and the 
need to balance competing interests, especially with nascent rAther 
than established privileges. It Is not enough to show exceptional 
need by one party. That need must be balanced against the needs of 

o~her parties and the pub~ic. 
We decline to endorse the self-critical analysis 

privilege in this proceeding. However, in analyzing the merits of 
ORA's claim that continued confidentiality of the INPO information 
is unnecessary, w9wil1 perform the same balancing test that is 
required by the conditional privilege. Under either approach, the 
commission must as the trier of fact assess and ~eigh the public 
need for con£id~ntiality against the public need for disclosure. 
We have reviewed reference items SEA-20, SEA-21, and SEA~23, aiong 
with oRA's narrative testimony, in camera in making the necessary 

judgments. 
5.3.1.· . Factors supporting Confidentiality 

Although the record does not contain quantitative 
evidence on the subject, it has been strenuously asserted that 
confidentiality provides an atmosphere critical to the free flow of 
information about nuclear power plant operations. Disclosure of 
the INPO reports would hinder the flow of information in two ways. 
First, it might discourage utilities from pursuing the self
critical analysis that INPO offers, whether for gOOd cause (e.g., 
fear of unnecessary regulation) or not (e.g., fear of public 
embarrassment). Second, disclosure miqht discourage individual 
respondents from coming forward with useful criticism, due to fear 
of reprisals or peer disapproval. 

We accept that in general the free flow of information 
can promote plant reliability and safety, which are recognizable 
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public benefits. Curtailment of information would in the long run 
hinder the efforts of utilities and of the Commission. 

~ There are parallels between INPO repOrts and the medical 
and academic revie'~s which have been protected in various courts I 
(1) INPO efforts qualify~s self-criticl~m, (2) t~e public has a 
strong interest in the free flow of information, and (3) it is 
plausible that disclosure would curtail that flow. 

The nondisclosure agreements between INPO and the NRC 
suggest that in some circumstances other agencies have found that 
confidentiality is in the public interest. Confidential treatment 
will still allow the Commission to carry out its business. 

According to APS and INPO, public disclosure would be 

misperceived by the public, bec~use INPO's standards are higher 
than NRC safety standards. 
5.3.2. Factors SuppOrting Disclosure 

The strongest factor supporting disclosure is the general 
public right to inspect all evidence relevant to matters before a 
government agency. Public policy should encourage self-regulation, 
but those efforts should be made openly,. as is done under 
government regulation. 

Nondisclosure of the INPO reports may reduce public 
confidence in the nuclear power industry and in the Commission. 
This investigation is not an inquiry into a specific accident of 
the type for which confidentiality is sometimes necessary. It is a 
review of the reasonableness of utility actions. Most of the 
disputed INPO documents cover regular, periodic reviews, not 
accidents or safety-related events. 

The causality between public disclosure of informatio~ 
and subsequent curtailment of the free flow of similar information 
is difficult to ascertain. The only support for this connection.l~ 
contained in statements by INPO and utility employees. Reluctanc~ 
of individuals to participate in INPO reviews may be exagg~rated. 
Power plant workers certainly have a strong and direct interest in 
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safety. INPO reports are already widely distributed . among plant. 
manaqers, other utilities, and regulators, which could reduce the 
fear of reprisals induced by public disclOsure. 

APS has claimed that the information needed to review' the 
subst~ntive issues in this proceedin~ is ~~ailable, perhaps in . 
alternative form, in othe~ public documents. If this is indeed 
true, then it is less likely that disclosure of directqtlota:tions' 
would impair the future flow of essential information. 

The Commission shouldqive little welght to fears of 
public misperceptions about stAndards of excellence. The 

Commission's own standards 6£ prudence need not coincide with 
either INPO standards or minimum leqal standards of performance. 
The public deserves thorough explanations of utility performance, 
not paternalistic reassuranCes that utility actions reviewed behind 
closed doors are in the public interest. 

Finaily, Commission policy on n6ndiscl6sute should mirror 
the intentions of Evidence Code § 9-11, whichprohlbits the creation 
of new privileges. 
5.4. Conclusion 

The concept of publiq interest can be difficult to 
define. In the present circumstance, there are no familiar
yardsticks to aSsess long-term public interests 61' the connection 
between information flow and confidentiality. The many factors tor 
and against disclosure reflect this difficulty. However} it is the 
COmmission's duty as the trier of tact to balance these factors 
using our best judgment. 

We find t~at the factors supporting confidential 
treatment of the INPO documents outweigh the factors supporting 
public disclosure. In particular, the benefits of keeping INPO 

reports confidontial exceed the need for open review of nuclear . , 
issues especially hi the case of a review which is not safety 
related. We will deny DRA's motion for disclosure of its narrative 
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testimony. We will grant the APS motion for protection of theINPO 

documents. 
Findings of Pact 

1. On January 29, 1992, ORA filed a motion to consolidate" 
Phase 3 with reasonableness reviews in three consolidated ECAC 
proceedings, A.89-0S-064, A.90-06-001, and A.91-05-050. 

2. Edison believes that palo verde reasonableness iss~es 

should be reviewed in phase 3. 
3. Reasonableness issues for Palo Verde, Units I, 2; and 3 

should be reviewed in phase 3. -
4. NUIP penalties and rewards should be reviewed in the 

consolidAted ECAC proceedings, subject to revision in ~hase 3. 
5. The phase 3 review should consider base, rate costs for 

palo .Verde, 'Units 1 and 3 from December 18, 1989 through the date"s 
the units were restored to service and fuel-related costs tor all 
three units from the dates the units went out of service in Harch 
1989 through the dates the units were 'restored to service. 

6. The Commission has revieWed reference items SEA-20, 
SEA-21, and .SEA-23, along- with ORA's narrative testimony, in camera 
in assessing- the need for conf~dentiality of the documents~ 

7. In order to resolve the APS and ORA motions on 
confidential treatment of INPO documents, the Commission should 
balance the public need for confidentiality against the public need 

for disclosure. 
S. There are factors which support confidentiality and 

(actors which support public disclosure, as discussed in this 

decision. 
9. 

the need 
10. 

disputed 

The benefits of confidentiality of INPO reports exceed 
for open review of nuclear power issues. 
The factors supporting- continued confidentiality of the 

INPO information outweigh the factors supporting public 

disclosure. 
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Conclusions 6fLaw 
1. Edison should have an opportunity to serve testimony on 

Palo Verde, Unit 2 issues in phase 3. 
2. ORA's January 29, 1992 motion to consolidate should be 

denied. 
3. In the consolidated ECAC proceedings, Palo Verde issues 

have been expressly reserved for consideration in phase 3. 
4. The Commission has the authority to order refunds for 

costs related to outages commencing at Palo Verde, Units 1, 2, 
and 3 in March 1989 because the costs have been J:'ecorded in 
memorandum accounts pursuant to 1.89-12-025 and EdisOn's ECAC 
tariff. 

5. ORA has not breached its June 21, 1991 nondisclosure 
agreement with APS. 

6. No absolute self-critical analysis privilege exists. 
7. The substantial rights of APSare preserved as 16ng as 

the CommissiOn balances the need for disclosure against the need 
for confidentiality. 

8. DRA should not be authorized to publicly disclose its 
phase :3 testimony il\ its entirety •. 

9. The APS motiOn for a protective order regarding INPO 
information should be granted. 

FIFTH INTERIM ORDER 

I~ IS ORDERED that. 
1. The January 29, 1992 motion of the Division of Ratepayer 

AdvOcates (DRA) to consolidate hearings. in phase 3 of this 
proceeding with three consolidated Ene~9Y Cost Adjustment ClAuse 
proceedings (AppliCAtion (A.) 89-05-064, A.90-0~-OOl, and 
A.~~-05-050) is denied. 

2. The assigned Administrative Law Judge shall afford 
Southern california Edison company (Edison) the oppbrtunity to 
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serve testimony in Phase 3 of this p~oceeding on the reasonabiene~s 
of operation~ at Palo Verde Nuclear Generating Station, Unit 2. 

3. Penalties and rewards ordered in A.89-0S-064, 
A.9Q-06-00l, and A.9i-OS-OSO under Edison's Nuclear Unit IncentiVe 
procedure are subject to revision in Phase 3 of this proceeding •. 

4. proposed discHlowances relating to the environmental 
costs of replace~ent pOwer gen~ration during the outages considered 
in phase 3 of this proceeding may be considered in Phase 3 

hearings. 
5. The DRA motion filed January 15, 1992 for authorization 

to publicly disclose most of its repOrt in phase 3 of this 
proceeding is denied. 

6. DRA is not authorized to publicly disclose its Phase 3 
testimony in this proceeding in its entirety. 

7. The Arizona Public Service company motion filed 
February 13, 1992 for a protective order regarding Institute of 
Nuclear Power Operations information is granted, however, the 
assigned ALJ shalt make the appropriate procedural arrahgement~, 
consistent with the motion, to ensure the confideHltlality of 
documents requested. 

8. The Executive Director shall cause copies of this 
decision to be served on all parties in th~ reasonableness phase of 
consolidated A.89-0S-064, A.90-06-001, and A.91-0S-0S0. 

This order becomes effective 30 days from today. 
Dated April a, 1992, at san Franoisco, california. 
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